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PREFACE  TO  VOLUME  LIV. 


The  Hastings  Peerage  case,  p.  27,  is  more  or  less  ejusdem 
generis  with  the  cases  which  have  quite  lately  been  brought 
before  the  Committee  of  Privileges  or  the  Court  of  Claims, 
and  have  excited  much  professional  and  some  public  interest. 

In  A.'G.  V.  Ironmongers^  Co.^  p.  264,  the  Court  had  to 
consider  what  should  be  done  with  a  charitable  gift  for  the 
redemption  of  British  slaves  in  Turkey  and  Barbary. 

The  law  of  copyright,  though  still  in  a  sadly  confused 
form,  has  made  substantial  progress  in  the  last  sixty  years. 
In  Campbell  v.  Scott^  p.  321,  we  find  Campbell,  the  poet 
(whose  works  are  now  little  known  except  in  anthologies), 
suing  the  publisher  of  a  pirated  anthology  and  obtaining  an 
injunction.  It  was  seriously  argued  that  copying  eighteen 
pages  of  his  poetry  without  leave  was  merely  legitimate 
illustration  of  a  critical  essay.  The  defence  was  unsuccessful ; 
now  it  would  be  impossible.  At  p.  378  (Ileriz  v.  Riera)  there 
is  an  example  of  that  strange  hybrid  between  equity  and 
common  law,  a  plea  as  it  was  in  the  old  Chancery  practice. 
When  applicable,  it  was  an  effective  weapon ;  but  it  needed  a 
draftsman  of  good  judgment  and  experience  to  recognize  the 
few  occasions  when  it  was  safe  to  use  it. 

The  peculiarities  of  the  tenant's  title  to  chambers  in  the 
Inns  of  Court  are  exhibited  in  Doe  d.  Marchant  v.  Erring  ton, 
p.  73U. 


vi  PREFACE   TO  VOL.  LIV. 

With  the  conclusion  of  this  volume  Mr.  Campbell,  to 
whose  exertions  the  Eevised  Eeports  have  been  much 
indebted,  retires  from  the  assistant-editorship,  and  is  sue- 
ceeded  by  Mr.  Arthur  Cane,  of  the  Inner  Temple.  Mr. 
Cane's  familiarity  with  the  reports  is  witnessed  by  the 
historical  tables  compiled  by  him  in  1895  for  the  Council 
of  Law  Keporting,  which  speedily  went  out  of  print  and  arc 
now  procurable  only  by  good  fortune. 

F.  P. 
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1839—1842. 


(2  &  3  Vict.— 5  &  6  Vict.) 


Lord  Cottbnham,  1836 — 1841 
Lord  Lyndhurst,  1841 — 1846   . 
Lord  Langdalb,  1836 — 1851 
Sir  Lancelot  Shadwell,  1827 — 1850 
Sir  J.  L.  Knight  Bruce,  1841—1851 
Sir  James  Wigram,  1841—1850 
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Lord  Chancellors, 


Master  of  the  Rolls. 


Vice -Chancellor  8, 


COURT  OF  QUEEN'S  BENCH. 


Lord  Dbnman,  1832 — 1850     . 
Sir  Joseph  Littlbdale,  1824 — 1841  . 
Sir  John  Patteson,  1830—1852     . 
Sir  John  Williams,  1834—1846 
Sir  John  T.  Coleridge,  1835—1858 
Sir  William  Wightman,  1841—1863  . 


Chief  J'ustice, 


Jxulges. 


Vlll 


LIST  OF  JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sir  N.  C.  Tindal,  1829—1846      . 
Sir  John  Vauohan,  1884—1889 

Sib  John  B.  Bosanqubt,  1830—1842 

Sir  Thomas  Coltman,  1837—1849 

(1)  Thomas  Erskine,  1839—1844  . 

Sir  William  H.  Maulb,  1839—1855  . 

Sir  C.  Cresswell,  1842—1858 


Chief  Justice, 
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Judges, 


J  / 


COURT  OF  i^.     _^v*uiiiK 


Lord  Abinobr,  1834 — 1844  . 
Sir  William  Bolland,  1829—1839    . 
Sir  John  Gurnby,  1832—1845      . 
Sir  E.  H.  Aldbrson,  1834—1857 
Sir  James  Parke,  1834—1856 
Sir  William  H.  Maule,  1839    . 
Sir  Robert  M.  Eolfe,  1839—1850 


Chief  Baron. 


Barons, 


A  ttorneyS'Gen  eraL 


Sir  John  Campbell,  1835 — 1841 

Sir  Thomas  Wilde,  1841      .         .         .     . 

Sir  Frederick  Pollock,  1841 — 1844 

Sir  Robert  M.  Rolfe,  1834, 1835—1839  . 

Sir  Thomas  Wilde,  1839 — 1841         .         .  !-  Solicitors-General. 

Sir  W.  W.  Follett,  1841—1844 


■ .  .-J 


(1)  The  (Ifscrii)tion  of  Mr.  Jii>«tice  Er^kino  as  a  knight  in  the  earlier 
volumes  of  M.MTaru;:  niid  Gr.»n.Lr(M's  K»'ports  was  erroneous.  An  a  peer's 
son  he  would  not  have  Ken  kniglited  in  the  ordinary  course:  and  the  lists 
of  the  Judicial  Coninutt(»e  in  Moore's  Privy  Council  Eeports,  and  of  the 
BenchfTs  of  Lincoln':^  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  (»f  the  Eight  lion.  Thomas  Erbkine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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IN     THE    HOUSE    OF    LORDS. 


1810. 
reb.  3,  4. 

1811. 
March  29. 

Lord 


Appeal  fbom  the  Goubi  of  Session. 

Dame  ANNE  CAMPBELL  BAIRD  PRESTON  v.  The 
RIGHT  HON.  ROBERT  VISCOUNT  MELVILLE 
AND  Others,  Trustees,  &c.  (l). 

(8  Clark  &  FinneUy,  1— 15 ;  S.  C.  15  Sim.  35.) 

___  C/OTTENHAM 

The  persons  named  as  trustees  and  executors  in  the  will  of  a  domiciled  j^  q       * 

Scotchman  haying  declined  to  act,  his  next  of  kin  obtained  letters  of  r  ,  -. 

administration  of  his  personal  estate  in  England  from  the  proper  Ecclesias- 
tical Court  there,  and  afterwards  consented  to  the  appointment,  by  the 
Court  of  Session  in  Scotland,  of  other  persons  as  trustees  and  executors  in 
place  of  those  named  in  the  will,  with  aU  the  powers  that  had  been  thereby 
given  to  them.  These  trustees  so  appointed  raised  an  action  in  the  Court 
of  Session  against  the  administratrix,  calling  on  her  to  transfer  to  them  the 
personal  estate  possessed  by  her  imder  the  administration,  and  offering  her 
a  full  release  from  liability. 

Held  by  the  Jjords  (reversing  the  decree  of  the  Court  of  Session),  that  the 


(1)  Followed  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  in  Black- 
t9x>od  V.  Reg,  (1882)  8  App.  Cas.  82. 
But  see  their  judgment  commented  on 
by  Peabson,  J.,  in  In  re  Kloehe, 
Kannreuther  v.  Geiselhrecht  (1884)  28 
Ch.  D.  175,  54  L.  J.  Ch.  297.  See 
also  the  judgment  of  Lord  Cairns  in 
Thurhurn  v.  SUioard  (1871)  L.  B.  3 
P.  C.  478,  513 ;  followed  by  Boher,  J., 
in  In  re  Doetsc^t^  Maiheson  v.  Lndwiy 
[1896]  2  Ch.  836;  65  L.  J.  Ch.  865. 

It  seems  necessary  here  to  refer  to 
the    practice    of    the    old    Court    of 

R.R. — VOL.  LIV. 


Chancery  in  granting  what  is  called 
a  general  administration  decree  in  all 
cases  where  their  jurisdiction  was 
properly  constituted.  This  practice  was 
held  by  the  House  of  Lords  (in  1883) 
to  be  too  inveterate  to  be  overruled  by 
that  House.  See  Stirliug- Maxwell  v. 
Cartwright  (1878-9)  9  Ch.  D.  175,  11 
Ch.  D.  522,  524 ;  Etving  v.  Orr-Ewing 
(1883)  9  App.  Cas.  34,  41.  The 
practice  was  accordingly  altered  by 
what  is,  in  effect,  statutory  authority 
by  Rules  of  Court ;  R.  S.  C,  Ord.  LV. 
r.'  10.--B.  C. 
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1840.     H.  L.     8  CL.  &  FIN.  1—2. 


[r.r. 


Preston 

Viscount 
Melvillr. 


L*2] 


pei-sonal  estate  in  England  must  be  administered  there  by  the  administratrix, 
by  virtue  of  the  letters  of  administration. 

The  law  of  the  domicile  of  a  deceased  person  governs  the  succession  to 
his  personal  estate,  wherever  situated;  but  the  estate  itself  must  be 
administered  in  the  country  in  which  possession  is  taken  of  it  under  lawful 
authority. 

The  Courts  in  Scotland  have  no  right  to  appoint  jwrsons  to  administer 
personal  property  in  England,  that  power  being  exclusively  vested  in  the 
English  Ecclesiastical  Courts  (1) ;  and  of  that  the  Scotch  Courts  are  bound 
to  take  notice. 

Sir  Robert  Preston,  Baronet,  a  domiciled  Scotchman,  died 
at  his  place  of  residence  in  Scotland,  *in  May,  1834,  leaving  a 
trust  disposition,  deed  of  settlement  and  will,  by  which  he  granted, 
disponed  and  made  over  to  and  in  favour  of  Sir  Coutts  Trotter, 
Baronet,  Edward  Majoribanks,  Esq.,  and  Su-  Edmund  Antrobus, 
Baronet,  bankers  in  London,  and  to  the  survivors  and  survivor  of 
them  and  their  assigns,  and  the  assigns  of  the  survivor,  in  trust  for 
the  uses,  ends  and  purposes  liherein  particularly  declared,  all  his 
lands,  heritages,  tiends,  fishings,  tenements,  and  other  heritable  or 
real  estate  of  whatever  description ;  and  all  property  and  estate 
whatsoever  or  of  whatever  denomination,  then  belonging,  or  that 
might  belong  to  him  at  the  time  of  his  death,  wherever  situated, 
in  Scotland,  England,  or  elsewhere  ;  and  also  all  debts  and  sums 
of  money  due  or  belonging  to  him  at  his  death,  heritable  or  move- 
able, real  or  personal,  wherever  and  in  whatever  way  secured  ;  and 
also  all  personal  estate  and  effects  of  whatever  nature,  quality  or 
denomination,  with  the  title  deeds  of  the  heritable  subjects  and 
the  vouchers  of  the  debts :  surrogating  and  by  the  trust  dis- 
position, &c.  substituting  the  said  trustees  in  his  full  right  and 
place  of  the  premises,  with  power  to  them  to  do  whatever  he  could 
have  done  before  granting  thereof,  and  binding  himself  and  his 
heirs  to  make  up  complete  titles  to  the  lands,  heritages  and  heritable 
debts  thereby  disponed,  if  necessary,  and  to  convey  the  same  in 
all  form  to  the  said  trustees,  for  the  purposes  therein  mentioned : 
and  he  appointed  the  said  Sir  Coutts  Trotter,  E.  Majoribanks,  and 
Sir  E.  Antrobus,  and  the  survivors  and  survivor  of  them,  to  be  sole 
and  only  executors  or  executor  of  his  said  will,  and  intromitters 
and  intromitter  with  his  estate  and  effects  falling  under  executry, 
thereby  empowering  them  to  expede  confirmations  and  letters  of 


(1)  This  jurisdiction  has  been  trans- 
ferred to  existing  Courts  by  the  Court 
pf  Probate  Act,  1857  (20  &  21  Vict. 
c.  77),  s.  4,  the  Court  of  Probate  Act, 


1858  (21  &  22  Vict.  c.  95),  s.  10,  and 
the  Supreme  Comii  of  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  16.— E.  C. 
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^administration  in  due  form,  secluding  from  the  said  office  all 
others  his  nearest  of  kin ;  declaring  that  if  an  inventory  of  the 
debts  due,  and  personal  estate  belonging  to  him,  should  be  made 
up  and  signed  by  him  as  relative  thereto,  the  same  should  super- 
sede confirmation  in  Scotland,  or  administration  in  England,  being 
thus  to  be  held  as  a  special  conveyance,  and  to  be  valid  to  every 
intent  and  purpose ;  but  always  under  the  conditions,  and  for  the 
ends,  uses,  trusts  and  purposes  therein  underwritten. 

The  trust  deed  contained  various  directions  to  the  trustees  and 
executors  relative  to  the  management  and  disposition  of  Sir  Bobert's 
large  heritable  estates  and  personal  property.  The  former  were 
situated  in  Scotland  ;  the  personal  property,  which  also  was  of 
large  amount,  was  partly  vested  in  Scotland,  and  partly  in  England 
in  Government  securities  and  Bank  of  England  stock.  The 
immediate  objects  of  the  trust  were  his  three  nieces :  viz.,  the 
appellant ;  her  sister,  Miss  Catherine  Preston ;  and  Dame  Anne 
Hay,  wife  of  Sir  John  Hay,  Baronet :  to  whom  the  trustees  were  to 
pay  annually,  in  equal  shares,  the  surplus  yearly  rents  and  pro- 
ceeds of  the  whole  property  (after  payment  of  debts  and  certain 
legacies  and  annuities),  with  benefit  of  survivorship  between  them  ; 
and  Sir  John  Hay  was  to  be  entitled  to  the  interest  of  his  wife,  in 
the  event  of  his  surviving  her. 

All  the  persons  named  in  the  deed  as  trustees  and  executors 
having  declined  to  accept  the  trust,  letters  of  administration  with 
the  deed  and  will  annexed  were,  on  the  18th  of  July,  1834,  granted 
by  the  Prerogative  Court  of  Canterbury,  as  to  the  personal  pro- 
perty in  England,  to  the  appellant,  as  one  of  the  next  of  kin  of  the 
testator,  the  other  two  nieces  and  next  of  kin,  and  Sir  John  Hay, 
consenting,  and  becoming  ^sureties  for  her.  Confirmation  was 
also  expede  in  the  proper  Commissary  Court  in  Scotland,  on  the 
2l8t  of  November  following,  in  favour  of  the  appellant,  as  to  the 
personal  estate  and  effects  there  situated ;  and  about  the  same  time 
she  completed  feudalftitles,  as  heiress  of  entail,  to  certain  portions 
of  the  heritable  estates  (Sir  Bobert  Preston  having  made  entails  of 
these  portions  after  executing  the  trust  deed,  by  virtue  of  powers 
therein  reserved).  The  letters  of  administration  and  confirmation 
were  obtained  for  the  purpose  of  interim  administration,  without 
any  intention  of  superseding  the  trust  disposition  and  will.  Accord- 
ingly proceedings  were  soon  afterwards  taken  for  the  appointment, 
by  the  Court  of  Session  in  Scotland,  of  new  trustees  in  the  place  of 
the  testator's  nominees ;  and — after  some  correspondence  between 
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the  agents  of  the  three  ladies,  and  of  Mr.  Dashwood  Bruce,  the 
Honourable  James  Bruce,  and  Lord  Meadowbank,  who  were  also 
interested  in  the  testator's  succession,  under  the  trust  disposition, 
and  who,  as  well  as  Lady  Hay  and  her  husband,  severally  petitioned 
the  Court  for  the  appointment  of  proper  persons  to  be  trustees — 
the  three  respondents  were,  with  the  consent  of  all  the  parties, 
judicially  appointed,  on  the  19th  of  May,  1835,  to  be  *'  trustees  for 
executing  and  carrying  into  effect  the  powers  and  provisions  in  the 
said  trust  disposition,  deed  of  settlement,  and  will,  in  the  place  of 
the  trustees  named  therein,  who  had  declined  to  act,  with  all  the 
powers  and  faculties  conferred  on  the  said  original  trustees  by  the 
said  trust  deed.'*  To  the  respondents,  so  appointed,  the  appellant, 
by  deed  dated  the  16th  of  November,  1885,  assigned  all  the  per- 
sonal estate  and  effects  which  belonged  to  Sir  Bobert  Preston  in 
Scotland,  and  to  which  she  had,  as  aforesaid,  expede  confirmation 
in  the  Consistorial  Court  there. 

Differences  subsequently  arose  between  the  appellant  and 
respondents  respecting  the  title  to  the  entailed  estates  in  Scotland, 
to  which  the  appellant  had  completed  titles  as  heiress  of  entail. 
The  result  was,  that  she  not  only  intimated  to  the  respondents 
her  intention  to  resist  their  completing  their  feudal  titles  to  those 
estates,  but  also  refused  to  transfer  to  them  the  personal  property 
vested  in  the  English  funds  and  securities,  until  she  should  obtain 
a  judicial  discharge  from  her  administration  by  means  of  a  suit  in 
the  Court  of  Chancery.  She  had  then  entered  upon  the  adminis- 
tration of  that  part  of  the  testator's  estate,  and  paid  thereout 
several  legacies  bequeathed  by  him. 

The  respondents  filed  a  bill  against  the  appellant  in  the  Court 
of  Exchequer  in  England,  in  January,  1836,  for  the  purpose  of 
getting  her  accounts  as  administratrix  passed,  and  of  getting  her 
discharged  from  her  intromissions  with  the  English  personal 
estate,  in  order  that  the  residue  of  that  estate  might  be  transferred 
to  them ;  whereupon  the  appellant  filed  a  bill  against  the  respon- 
dents and  others  in  the  Court  of  Chancery  in  England,  praying 
that  the  English  property  might  be  administered  under  the  direc- 
tion of  that  Court,  and  might,  for  that  purpose,  be  transferred  to 
the  Accountant-General. 

In  March,  1836,  afier  the  filing  of  the  latter  bill,  the  respondents 
brought  two  actions  in  the  Court  of  Session  in  Scotland,  against 
the  appellant.  The  summons  in  the  first  of  them,  out  of  which  this 
appeal  arose,  after  narrating  the  trust  deed,  and  the  proceedings 
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that  were  taken  by  the  parties,  to  the  effect  before  stated,  con- 
cluded  for   a  declarator  **  that   all   property   and   estate  *what- 
soever,  which  belonged  to  the  deceased  Sir  Robert  Preston  at  the 
time  of  his  death,  wherever  situated,  in  England,   Scotland,  or 
elsewhere ;  and  also  all  debts  and  sums  of  money  due  or  belonging 
to  him  at  the  time  of  his  death,  heritable  or  moveable,  real  or 
personal,  wherever  and  in  whatever  way  secured ;    as  also  all 
personal  estate  and  effects  of  whatever  nature,  quality  or  denomi- 
nation, with  the  whole  writs  and  title  deeds  of  the  said  heritable 
subjects,  and  the  vouchers  and  instructions  of  the  said  debts,  and 
in  particular  the  whole  funds  and  effects  of  the  said  deceased  held 
by  Dame  Anne  Campbell  Baird  Preston  under  the  foresaid  letters 
of  administration  granted  to  her  by  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury ;  now  pertain  and  belong,  and  be  vested 
in   and  transferred  to  the  pursuers,   as  trustees  nominated  for 
executing  the  settlements  of  the  said  deceased  Sir  Robert  Preston, 
in  place  of  Sir  Coutts  Trotter,  E.  Majoribanks,  and  Sir  E.  Antrobus, 
but  in  trust  always  for  the  uses,  ends  and  purposes  specified  in  the 
foresaid  trust  disposition,  deed  of  settlement,  and  will ;  and  that 
the  whole  rights,  powers,  &c.  thereby  vested  in  and  bestowed  upon 
the  persons  therein  named,  are  now  vested  in  and  bestowed  upon 
the  pursuers,  as  trustees  so  nominated;  and  in  particular,  that 
their  receipts  or  discharges  are  good  and  effectual  to  all  concerned, 
transacting  with  the  pursuers  as  trustees ;  so  that  the  receipts  and 
discharges  to  be  granted  by  them  to  the  defender,  on  her  paying 
and  transferring  the  aforesaid  funds  and  effects,  will  be  a  valid  and 
sufficient  discharge  and  exoneration  to  her  of  her  whole  intromis- 
sions with  the  same :  And  it  being  so  found  and  declared,  the  said 
Dame  Anne  Campbell  Baird  Preston  ought  and  should  be  decerned 
and  ordained  forthwith  to  pay,  transfer  and  make  over  to  the 
pursuers,  *as  trustees  aforesaid,  the  funded  and  other  property 
before  mentioned  (viz.,  32,000Z.  Three  per  cent.  Consols;  59,869/. 
Three-and-a-half  per  cents.  ;  28,350/.  Three  per  cents.  ;    11,620/. 
stock  of  the  Bank  of  England,  &c.),  and  all  other  property  which  the 
said  defender  holds  as  administratrix  of  Sir  Robert  Preston's  will.'' 
The  appellant,  on  receiving  notice  of  this  action,  amended  her 
bill  in  Chancery  by  adding  a  statement  thereof,  and  praying  an 
injunction  to  restrain  the  pursuers   from   proceeding  therewith. 
The  respondents  at  the  same  time  dropped  their  bill  in  the  Exchequer, 
and  filed  one  with  the  same  object  in  the  Court  of  Chancery.     No 
proceedings  were  taken  in  any  of  these  equity  suits. 
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The  appellant  put  in  a  defence  to  the  action  in  the  Court  of 
Session,  denying  that  Court's  jurisdiction  to  control  her  intromis- 
sions with  the  funds  situated  in  England,  and  vested  in  her  under 
a  title  derived  to  her  from  a  competent  Court  there ;  to  which 
alone  she,  in  the  character  of  administratrix  was  accountable.  She 
also  pleaded  the  suits  pending  in  the  Court  of  Chancery,  and 
insisted  that  they  would  determine  all  the  questions  between  her 
and  the  other  parties  to  those  suits ;  that  the  Court  of  Session  had 
appointed  the  respondents  to  be  trustees  of  the  testator's  property 
situated  in  Scotland,  but  could  not,  and  in  fact  did  not,  constitute 
them  executors  or  administrators  of  the  property  in  England,  which 
had  been  put  in  the  course  of  due  administration,  by  the  proper 
ecclesiastical  authority  there,  before  the  appointment  of  the 
respondents  by  the  Court  of  Session. 

After  the  usual  course  of  proceedings  by  condescendence  and 
answers,  and  revised  cases,  the  Lords  of  the  First  Division  of  the 
Court  of  Session,  by  an  *interlocutor  pronounced  on  the  10th  of 
February,  1888,  found  and  declared  in  the  terms  of  the  first  con- 
clusion of  the  libel  (i),  and  decerned;  and  to  that  extent  allowed 
an  interim  extract  to  go  out,  superseding  the  consideration  of  the 
other  conclusions  of  the  libel,  and  of  the  question  of  costs  (2). 

That  interlocutor  is  the  subject  of  this  appeal. 


Mr.  Pejnberton  and  Sir  William  Follett  {Mr.  J.  Stuart  was  with 
them),  for  the  appellants: 

The  judgment  of  the  Court  of  Session  is  in  any  view  of  it 
erroneous ;  because,  finding  and  declaring  in  the  terms  of  the  first 
conclusion  of  the  summons,  it  in  effect,  therefore,  finds  and  declares 
that  "the  whole  rights,  powers,  faculties  and  privileges  vested  in 


(1)  Vide  anprOf  pp.  4,  5. 

(2)  16  Shaw  &  Dunlop,  472.  The 
only  reasons  given  by  the  Court  for 
the  interlocutor  wei*e  the  following 
observations  by  Jjord  Gillies,  sot  out 
in  the  appellant's  printed  case : 

**  I  think,  with  regard  to  the  suc- 
cession in  England,  that  payment  of  it 
to  those  trustees  should  have  been 
ordered ;  for  the  trust  gives  just  as 
great  powers  of  disposing  of  the  per- 
sonal properties  of  the  trustee  as  of  his 
heritable  estates:  and  it  inakes  no 
difference  whether  that  personal  pro- 
perty is  situated  in  France  or  in  Turkey, 


for  it  is  just  as  if  it  were  in  Scotland. 
I  have  no  wish  to  interfere  with  the 
Court  of  Chancery,  though  I  am  quite 
certain  that  they  would  have  ordered 
payment  in  similar  circumstances. 
Perhaps  our  best  plan  would  be  to 
adopt  some  course  which  may  secure 
all  the  rights  of  parties,  without  inter- 
fering with  that  Court,  and  super- 
seding until  we  see  what  an*angement 
can  bo  made  with  it.  I  think  a 
decemiture  in  terms  of  the  declaratory 
conclusion  will  be  enough  at  present, 
superseding  a  further  personal  decemi- 
ture till  another  period." 
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and  bestowed  upon  the  original  trustees,  are  now  vested  in  and 
bestowed  upon  the  respondents."  Now  that  is  impossible,  inasmuch 
as  the  respondents  were  obliged  by  the  terms  of  their  appointment 
to  find  judicial  caution,  and  were  laid  under  judicial  responsibilities 
which  did  not  attach  to  the  original  trustees. 

The  question  raised  by  this  action  of  declarator  and  payment,  is 
substantially  a  question  as  to  the  title  to  administer  the  personal 
property  of  the  testator  in  England,  and  belongs  to  the  exclusive 
jurisdiction  of  the  Courts  in  England.  This  property  is  now  legally 
vested  in  the  appellant,  as  administratrix  with  the  will  annexed, 
by  a  decree  of  the  proper  Ecclesiastical  Court  in  England.  The 
validity  of  that  decree,  or  of  the  appellant's  title  under  it,  cannot 
be  appealed  from  and  tried  in  the  Scotch  Courts;  nor  can  her 
duties  and  liabilities,  in  her  character  of  administratrix,  be  deter- 
mined or  released  by  any  decree  of  a  Scotch  Court.  She  is 
responsible  only  to  the  Ecclesiastical  Court  in  England,  to  which 
she  gave  sureties  for  her  intromissions  with  this  property. 

This  action  at  the  instance  of  the  respondents,  in  the  Court  of 
Session,  was  rendered  wholly  unnecessary,  if  not  incompetent,  by 
the  dependence  of  the  suits  in  the  Courts  of  Chancery,  by  which 
the  appellant  would  be  compelled  to  account  for  her  administration 
of  the  English  personal  property,  and  all  questions  touching  the 
rights  of  parties  interested  in  this  part  of  the  testator's  estate  would 
be  determined:  Egerton  v.  F(yrbe8{i),  Craigie  v.  Gairdner  (2),  Royal 
Bank  of  Scotland  v.  Cuthbertiz),  Selkrig  v.  Danes  (4,),  Kennedy  v. 
Earl  of  CassUis  (5). 


Preston 

r. 
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Mr.  Knight  Bruce  and  Mr.  Graham  Bell,  for  the  respondents : 

It  is  not  competent  for  the  appellant  to  object  to  the  title  of  the 
respondents  to  the  oflSce,  to  which  they  were  appointed  by  a  decree 
of  Court.  There  is  no  reduction,  or  attempt  at  reduction,  of  that 
*decree.  The  appellant  herself  was  a  party  consenting  to  the 
appointment ;  she  not  only  consented  to  it,  but  confirmed  her 
consent  and  approbation  by  assigning  to  the  respondents  the 
testator's  personal  estate  in  Scotland.  She  now  refuses  to  transfer 
the  English  funds,  the  subject  of  this  action.  What  difference  is 
there  between  the  Scotch  and  the  English  personal  estates?  Tlie 
testator  being  a  domiciled  Scotchman,  his  whole  moveable  estate. 


(1)  Nov.  27th,  1812,  F.  C. 

(2)  July,  12th,  1817,  F.  C. 

(3)  1  Rose,  462. 


(4)  14   B.  R.  146  (2  Dow,  230;    2 
Rose,  291). 

(5)  2  Swanst,  313. 
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wherever  situated,  must  be  brought  to  Scotland,  and  administered 
according  to  Scotch  law  under  the  trusts  of  the  deed  of  settle- 
ment :  Ex  parte  Oeddes  (i),  Potinger  v.  Wightman  (2),  Anstriither  v. 
Chalmer{s)^  Anstruther  v.  Adair  (4),  Warrender  v.  Warrender{o), 
Yates  V.  Thomson  (6). 


1841. 
March  29. 


[•11] 


Thb  Lord  Chancellor: 

By  the  interlocutor  appealed  from  in  this  case,  the  Court  of 
Session  found  and  declared  in  terms  of  the  first  conclusion  of  the 
libel.  Some  question  was  made  as  to  what  came  within  the  descrip- 
tion of  the  first  conclusion  of  the  libel,  but  it  is  clear  that  it  embraces 
so  much  as  prayed  ''  that  it  might  be  found  and  declared  that  all 
property  and  estate  whatsoever,  which  belonged  to  Sir  Bobert 
Preston,  in  Scotland,  England,  or  elsewhere;  all  debts,  sums  of 
money  due  and  belonging  to  him  at  his  death ;  and  all  personal 
estate  and  effects  of  whatsoever  nature,  and  in  particular  the 
whole  funds  and  effects  held  by  the  appellant  under  the  letters  of 
administration;  pertain  and  belong  to,  and  are  vested  in  the 
pursuers,  in  trust  for  the  purposes  of  Sir  Bobert  Preston's  settle- 
ment ;  and  that  his  whole  ^rights,  powers,  faculties,  privileges  and 
immunities  vested  in  and  bestowed  by  his  trust  disposition  and 
settlement  upon  the  trustees  therein  named,  are  vested  in  and 
bestowed  upon  the  pursuers." 

The  appellant  is  the  administratrix  of  Sir  Bobert  Preston,  in 
England,  by  virtue  of  letters  of  administration  from  the  Prerogative 
Court  of  Canterbury.  The  pursuers  have  been  appointed  trustees 
by  the  Court  of  Session,  in  the  place  of  certain  persons  who  were 
named  as  trustees  and  executors  by  Sir  Bobert  Preston,  but  who 
declined  to  act.  This  appointment  took  place  with  the  consent 
of  the  appellant.  The  act  of  appointment  is  dated  the  19th  of 
May,  1885,  and  is  expressed  to  be  by  such  consent ;  and  it 
nominates  and  appoints  the  pursuers  to  be  trustees  for  executing  the 
different  powers  and  carrying  into  effect  the  provisions  contained  in 
the  trust  disposition,  deed  of  settlement,  and  will  of  Sir  Bobert 
Preston,  and  that  in  the  room  and  place  of  the  trustees  named 
by  him,  who  had  declined  to  accept,  and  with  all  the  powers 
and  faculties  conferred  upon  the  said  original  trustees  by  the  said 
trust  deed. 


(1)  1  Glyn  &  J.  414. 

(2)  17  R.  R.  20  (3  Mer.  67). 

(3)  29  R.  R.  48  (2  Sim.  1). 


(4)  2  My.  &  K.  513. 

(5)  37  R.  R,  188  (2  a.  &  Fin.  488\ 

(6)  39  R.  R.  40  (3  CI.  &  Fin.  644). 
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In  January,  1886,  the  respondents  filed  a  bill  in  the  Court  of 
Exchequer  in  England,  praying  that  the  whole  of  the  personal 
estate  in  the  hands  of  the  administratrix  might  be  paid  to  them, 
they  undertaking  to  pay  the  debts ;  or  if  the  Court  should  be  of 
opinion  that  such  personal  estate  ought  to  be  administered  in  this 
country,  then  that  such  estate  might  be  administered  accordingly, 
and  the  residue  paid  to  the  plaintiffs  upon  the  trusts  of  the  settle- 
ment. In  February,  1886,  the  appellant,  the  administratrix,  filed 
a  bill  in  the  Court  of  Chancery  in  England,  praying  the  usual 
decree  for  accounts  and  the  administration  of  the  personal  estate, 
and  that  the  residue  *might  be  secured  for  the  benefit  of  the 
parties  interested,  and  that  the  respondents,  the  trustees,  might 
be  restrained  from  proceeding  in  Scotland  to  compel  the  appellant, 
the  administratrix,  to  pay  over  the  personal  estate  to  them.  In 
March,  1886,  the  respondents,  the  trustees,  abandoned  their  suit  in 
the  Court  of  Exchequer,  and  filed  a  bill  in  the  Court  of  Chancery 
for  the  same  purposes. 

The  effect  of  the  interlocutor  appealed  from  is  to  declare  that  all 
the  funds  and  personal  estate  in  the  hands  of  the  appellant  or 
administratrix  belong  and  ought  to  be  transferred  to  the  pursuers 
as  trustees ;  that  is  to  say,  that  the  personal  estate  in  this  country 
at  the  time  of  the  death  of  Sir  Bobert  Preston,  and  now  in  the 
hands  of  his  administratrix  under  letters  of  administration  from 
the  Prerogative  Court,  ought  not    to  be  administered    in    this 
country,  but  ought  to  be  paid  and  transferred  to  the  trustees 
in   Scotland,  appointed  by  the  Court  of  Session,  and  who  are 
not  the  personal  representatives  of  the  deceased.     By  the  law  of 
England,  the  person  to  whom  administration  is  granted  by  the 
Ecclesiastical  Court  is  by  statute  bound  to  administer  the  estate, 
and  to  pay  the  debts  of  the  deceased.     The  letters  of  administra- 
tion, under  which  he  acts,  direct  him  so  to  do,  and  he  takes  an  oath 
that  he  will  well  and  truly  administer  all  and  every  the  goods  of 
the  deceased,  and  pay  his  debts  so  far  as  the  goods  will  extend, 
and  exhibit  a  full  and  true  account  of  his  administration.     That 
such  are  the  duties  of  an  executor  or  administrator  acting  under 
a  probate  or  letters  of  administration  in  this  country,  is  certain, 
although  the  testator  or  intestate  may  have  been  domiciled  else- 
where.    The  domicile  regulates  the  right  of  succession,  but  the 
administration  must  be  in   the  country  in  which  possession   is 
*taken  and  held,  under  lawful  authority,  of  the  property  of  the 
deceased.     The  interlocutor  appealed  from  assumes  that  this  is 
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not  80,  and  that  all  the  property  in  the  hands  of  the  administratrix, 
though  unadministered,  ought  to  be  transferred  to  the  trustees, 
leaving  the  creditors  of  the  deceased  in  this  country,  if  any  such 
there  be,  and  others  having  claims  upon  his  property,  to  follow 
it  to  Scotland.  It  is  true,  that  so  long  as  the  appellant  remains 
in  England,  this  declaration  will  be  inoperative  ;  but  as  the  inter- 
locutor stands,  if  she  should  happen  to  come  within  the  jurisdiction 
of  the  Court  of  Session,  she  would  be  liable,  upon  the  footing  of 
such  declaration,  to  transfer  the  property  to  the  trustees,  and  by 
so  doing  to  act  in  violation  of  the  oath  she  has  taken,  and  in 
dereliction  of  the  duties  of  the  office  with  which  she  has  been 
invested  in  this  country.  It  is  not  possible  that  this  could  have 
been  intended.  The  pursuers,  as  trustees  appointed  by  the  Court 
of  Session  (assuming  that  to  have  been  properly  done),  have  no 
right  to  administer  the  estate  in  England  as  against  the  adminis- 
tratrix appointed  for  that  purpose  by  the  proper  Ecclesiastical 
Court;  and  of  this  the  Courts  in  Scotland  are  bound  to  take  notice. 
The  confusion  seems  to  have  arisen  from  Sir  Robert  Preston 
having  appointed  the  same  persons  trustees  and  executors;  and 
if  they  had  proved  the  will  in  England,  and  taken  upon  themselves 
the  execution  of  the  trusts,  the  duties  of  administering  the  property, 
and  of  carrying  into  effect  the  trusts  declared,  would  have  been 
united  in  the  same  persons.  It  may  be  assumed  for  the  present 
purpose,  that  upon  their  refusal  the  Court  of  Session  properly 
appointed  the  pursuers  as  trustees  in  their  place ;  but  that  Court 
had  not  any  jurisdiction  to  appoint  persons  to  exercise  the  duty  of 
recovering  or  administering  the  property  ^which  happened  to  be 
in  England ;  that  power,  by  the  law  of  England,  is  vested 
exclusively  in  the  Ecclesiastical  Courts  in  this  country,  and  can 
only  be  exercised  by  executors  or  administrators  acting  under 
their  authority ;  and  in  that  situation  the  appellant  now  is.  Sir 
Bobert  Preston  might  have  appointed  whom  he  pleased  to  administer 
his  property  in  England,  by  naming  them  as  executors,  but  he  had 
no  power  to  authorise  or  enable  any  persons  to  act  in  such  adminis- 
tration otherwise  than  under  the  authority  of  the  Ecclesiastical 
Courts  of  England.  The  pursuers,  the  trustees,  have  no  such 
authority,  nor  has  the  Court  of  Session  any  jurisdiction  or  power 
to  confer  it.  The  administration  of  the  personal  estate  in  England 
rests  therefore,  and  must  remain,  with  the  appellant. 

If,  after  such  administration  shall  have  been  completed,  any 
surplus  should  remain,  and  it  shall  appear  that  there  are  trusts  to 
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be  performed  in  Scotland,  to  which  it  was  devoted  by  Sir  Robert 
Preston,  it  will  be  for  the  Court  of  Chancery  to  consider  whether 
such  surplus  ought  or  ought  not  to  be  paid  to  the  pursuers,  for  the 
purpose  of  being  applied  in  the  performance  of  such  trusts ;  and  in 
considering  that  question  every  attention  ought  to  be  paid  to  the 
authority  under  which  the  pursuers  have  been  appointed  trustees, 
and  the  consent  which  led  to  such  appointment.  It  is  premature 
to  decide  that  point,  it  being  at  present  unascertained  whether 
there  will  be  any  surplus  of  the  personal  estate  in  this  country,  or 
what  will  be  the  amount  of  it,  and  no  declaration  of  right  by  the 
Court  of  Session  would  be  binding  upon  the  Court  of  Chancery, 
under  whose  jurisdiction  the  property  in  England  is  placed  by  the 
suits  which  have  been  instituted. 

But  although  the  transfer  of  the  surplus  of  the  property  in 
England,  if  any,  must  depend  upon  the  Judgment  of  the  Court  of 
Chancery,  it  may  be  very  competent  for  the  Court  of  Session,  at 
the  proper  time,  to  declare  the  rights  and  duties  of  the  trustees 
appointed  under  its  authority.  But  if  such  trustees  have  not  any 
right  or  title  to  the  funds  in  England  until  the  administration 
shall  have  been  completed  in  England,  and  the  surplus  ascertained, 
it  does  not  appear  that  any  benefit  can  arise  from  any  declaration 
of  such  rights  and  duties,  before  it  has  been  ascertained  that  there 
will  be  any  surplus  to  which  such  rights  and  duties  will  attach. 
This,  however,  may  be  left  to  the  discretion  of  the  Court  of  Session. 

The  interlocutor  proceeding  upon  the  ground  that  the  trustees 
are  entitled  to  have  transferred  to  them  the  property  in  England 
before  the  administration  has  been  completed,  must,  I  think,  be 
reversed  ;  but  as  the  pursuers  may  be  entitled  to  some  declaration 
of  right,  and  to  some  decree  of  the  Court  of  Session,  so  far  as  the 
Court  of  Session  has  jurisdiction  over  the  property,  I  think  the 
l)etter  and  safer  course  will  be  "to  declare  that  the  property  of 
Sir  Bobert  Preston  in  England  ought  to  be  administered  by  the 
appellant  by  virtue  of  the  letters  of  administration  granted  by 
the  Prerogative  Court  of  Canterbury ;  and  with  this  declaration  to 
reverse  the  interlocutor  appealed  from,  and  remit  it  to  the  Court 
of  Session,  to  consider  and  adjudicate  upon  the  first  conclusion  of 
the  libel,  either  separately  or  together  with  the  other  conclusions 
of  the  libel,  as  such  Court  shall  think  fit,  in  conformity  with  the 
above  declaration.'* 
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Ordered  and  declared  accordingly. 
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Appeal  from  the  Court  of  Session. 

18(0.       JOHN  HUTCHINSON  FERGUSSON  /'.  DAVID  FYFFE 
,oM  AND  Another. 

May  4.  (8  Clark  &  Finnelly,  121—143.) 

Lo^  Accounts  by  bankers  with  customers— Liability  of  individual  partners — 

Gotten  HAM,  Interest,  Indian;  compound — Foreign  law — Statute  of  Limitations. 

L.C.  A  Scotchman  in  Calcutta  opened  an  account  with  a  banking  and  agency 

[  121  ]  house  there  in  1786;  and  died  in  1810,  having  been  insane  from  1793.     A 

partner  in  the  house,  being  in  Scotland  in  1812,  enclosed,  in  a  letter  to  the 
customer*8  relatives  there,  an  account  ciUTent  with  him  from  1787  to  1810, 
signed  by  the  finn,  biinging  out  annual  balances  in  his  favour,  composed 
of  annual  accumulations  of  Indian  interest,  the  last  balance  expressed  **  to 
bear  interest  at  9  per  cent,  per  annum."  In  1835,  the  customer's  relatives 
obtained  administration  of  his  estate,  and  prosecuted  actions,  which  were 
before  commenced  in  the  Scotch  Courts,  on  the  account  current,  against 
another  partner  who  had  joined  the  firm  in  1793,  and  continued  a  partner 
through  several  changes  till  1 820 ;  and  they  claimed  interest  at  9  per  cent,  upon 
the  last  balance  in  1810,  and  upon  the  annual  accumulations  thereof  since. 

Ileld  by  the  Lonls,  first  (concurring  with  the  Court  below),  that  a  debt  was 
sufficiently  constituted  against  the  firm  by  the  account  rendered  by  them, 
together  with  interest  at  9  per  cent,  on  the  last  balance  in  1810,  down  to 
final  decree ;  and  that  one  partner  was  bound  by  the  account  so  rendered ; 
secondly  (differing  from  the  Court  below),  that  the  debt  did  not  carrj' 
compound  interest  from  1810  (1). 

There  cannot  be  a  title  to  compound  interest  without  a  contracts,  express 
or  implied,  or  custom. 

By  the  law  of  England,  a  contract  for  compound  interest  is  not  valid, 
except  in  mercantile  accounts  current  for  mutual  tmnsactions. 

The  law  of  the  countiy  where  a  contract  is  made  or  is  to  be  performed, 
furnishes  the  rules  for  expounding  the  nature  and  extent  of  its  obligations. 
But  the  law  of  the  country  where  it  is  sought  to  enforce  i)erformance  of  a 
contract,  goveiiis  all  questions  as  to  the  i*emedy  and  mode  of  proceeding, 
including  lapse  of  time. 

Where  a  creditor  of  a  firm  in  India  died  there  before  his  right  of  action 
was  barred  by  lapse  of  time,  and  his  personal  representative  in  Scotland 
brought  an  action  there,  against  a  partner  of  the  firm,  23  years  after  the 
creditor's  death :  Held  that  the  English  Statute  of  Limitation  did  not  take 
effect,  the  action  having  been  brought  within  six  years  after  English 
probate  or  letters  of  administration  were  taken  out  to  the  deceased 
creditor. 

This  appeal  arose  out  of  actions  raised  in  the  Court  of  Session  in 
Scotland,  by  the  respondents,  as  executors  dative  of  the  deceased 
[  ♦122  J  Dr.  Charles  Fyflfe,  against  *the  appellant,  for  the  purpose  of 
recovering  from  him,  as  partner  of  an  Indian  house  of  agency, 
intitled  *'  Fairlie,  Fergusson  it  Co.,"  a  debt  due  by  that  house  to 
Dr.  Fyffe.     The  respondents'  claim  was  constituted  by  a  docqueted 

(1)  The  case  is  cited  as  an  authority      L.  R.  8  Ch.  1,  7,  42  L.  J.  Ch.  179, 182. 
on  this  point  by  Lord  Sblbornk,  L.  C,      — E.  C. 
in    Barfleld  v.   Loughborough    (1872) 
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accoont  subscribed  by  Fairlie,  Fergusson  &  Co.,  bringing  down  a  Fbrousson 
balance  of  17,346  sicca  rupees,  as  due  by  them  on  the  30th  of  fyfVjs. 
April,  1810 :  and  upon  this  balance,  from  that  year,  the  respondents 
claimed  interest  at  9  per  cent.  The  account  was  made  up  from 
1787  to  1810,  with  annual  accumulations  of  interest.  The  appellant's 
defence  embraced  various  objections :  among  others,  his  residence 
out  of  Scotland  ;  a  denial  of  the  sufficiency  of  the  evidence  of  the 
debt  against  the  firm  of  which  he  had  been  a  partner ;  a  plea  of  the 
English  Statute  of  Limitations ;  and,  at  all  events,  a  resistance  of 
the  claim  of  Indian  interest.  The  Lord  Ordinary,  by  an  inter- 
locutor of  the  10th  of  July,  1834,  repelled  the  preliminary  defences ; 
and  on  the  26th  of  November,  1835,  after  the  record  was  closed, 
pronounced  this  interlocutor :  "  The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  closed  record,  repels  the 
defences :  finds  that  the  pursuers  (respondents)  are  entitled  to  the 
sum  of  17,346.  5.  sicca  rupees,  contained  in  the  docqueted  account 
of  the  1st  of  May,  1810,  converted  at  the  present  rate  of  exchange 
into  sterling  money,  with  interest  at  the  rate  of  9  per  cent,  on  said 
sum,  as  so  converted,  from  the  30th  of  April,  1810,  till  decree,  and 
decerns  for  the  same  accordingly,  with  the  legal  interest  on  the  sum 
so  decerned  for,  until  payment;  and  ordains  the  pursuers,  within 
14  days,  to  give  in  a  state  of  their  claim,  made  up  in  terms  of  this 
interlocutor." 

The  respondents  accordingly  lodged  a  state  of  debt,  in  which  they 
calculated  the  rupee  at  the  rate  *of  2$.  sterling,  and  accumulated  [  *123  ] 
principal  and  interest  in  the  manner  of  compound  interest,  and  thus 
brought  out  the  amount,  at  26th  November,  1835,  of  15,732i.  6s,  M. : 
and  the  Lord  Ordinary,  after  hearing  counsel  in  regard  to  the 
amount  so  claimed,  pronounced,  on  the  15th  of  December,  1835, 
this  interlocutor:  "The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  *  state  '  now  given  in,  and  on  the  claim  therein 
made  for  annual  accumulations  of  the  interest  at  9  per  cent,  pince 
the  date  of  the  docqueted  account  of  the  30th  of  April,  1810 :  in 
respect  that  the  interlocutor  of  the  26th  of  November  last  decerns 
for  the  interest  only,  without  accumulations,  and  that  it  is  incom- 
petent for  the  Lord  Ordinary  to  alter  that  interlocutor,  refuses  the 
claim  80  made,  and  appoints  the  state  to  be  rectified  accordingly." 

The  appellant  presented  a  reclaiming  note  to  the  First  Division 
of  the  Court,  against  the  interlocutor  of  the  26th  of  November  ;  and 
the  respondents  i^resented  reclaiming  notes  to  the  same  Division, 
against  both  the  interlocutors,  in  so  far  as  they  refused  the  annual 
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FuBonsaoN  accumulations  of  interest :  they  at  the  same  time,  in  order  to 
FyfVe.  remove  the  difficulty  in  point  of  form  which  occurred  to  the  Lord 
Ordinary,  raised  a  supplementary  action  calculated  expressly  to 
embrace  these  accumulations.  A  record  having  been  afterwards 
made  up  in  this  action  and  the  defences  to  it,  the  Lord  Ordinary 
appointed  the  parties  to  give  in  mutual  minutes  on  the  questions  of 
the  accumulations,  in  order  that  the  same  might  be  reported  to  the 
First  Division  of  the  Court,  before  which  the  previous  process  was 
depending. 

In  the  meantime,  when  the  reclaiming  notes  came  to  be  advised 
in  the  Inner  House,  questions  as  to  the  applicability  of  English  law 
[  *124  ]  having  been  raised,  the  *Court  appointed  a  joint  case  to  be  prepared 
for  the  opinions  of  English  counsel.  That  case  stated,  among  other 
things,  that  Dr.  Fyffe,  surgeon  in  the  service  of  the  East  India 
Company,  died  at  Calcutta,  on  the  9th  of  May,  1810 ;  having,  as 
alleged  by  the  respondents,  executed  a  testament  on  the  8th  of 
October,  1790,  whereby  he  appointed  Fergusson,  Fairlie,  &  Co., 
merchants  in  Calcutta,  to  be  his  executors,  and  directed  them  to 
pay  his  debts,  sell  his  effects,  and  remit  the  proceeds  to  England ; 
and  he  bequeathed  the  same  to  David  Fyffe,  Esq.  (father  of  the 
respondents),  and  his  family :  that  all  the  partners  of  the  said  firm 
were  dead,  or  declined  to  act  as  executors,  and  accordingly  the 
respondents,  who  were  the  only  surviving  children  of  the  said 
David  Fyffe,  were  suing  in  the  character  of  executors  dative  qmi 
legatees  of  Dr.  Fyffe  :  and  it  was  further  alleged  by  them  that  he 
for  many  years  before,  and  up  to  the  time  of  his  death,  had  been 
insane:  that  both  these  allegations  (of  the  will  and  insanity),  not 
being  within  the  appellant's  knowledge,  were  not  admitted  by  him, 
but  the  accuracy  of  them  might  be  assumed  for  the  purpose  for 
which  counsel's  opinion  was  required:  that  in  April,  1793,  after 
Dr.  Fyffe  was  said  to  have  become  insane,  there  was  standing  to 
his  credit,  in  his  account  with  the  firm  of  Fairlie,  Beid  &  Co.,  a 
balance  of  current  rupees  4,207.  3.  10.,  which  by  annual  accumula- 
tions at  the  Indian  rates  of  interest,  during  the  then  next  17  years 
down  to  his  death,  amounted  to  sicca  rupees  17,346.  5. :  that  the 
appellant  became  a  partner  in  the  house  of  Fairlie,  Eeid,  &  Co.  in 
1793,  and  continued  a  partner  through  the  several  successive 
changes  in  the  firm,  down  to  the  year  1820 :  that  the  respondents 
founded  their  claim  on  an  account  intitled  **  Charles  Fyffe,  Esq.  in 
[  '125  ]  account  *current  with  Fairlie,  Gilmore  &  Co.,"  commencing  the 
SOfch  of  April,  1787,  and  ending  the  30th  of  April,  1810,  with  the 
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last  item  expressed  thus :  ''  To  balance  in  his  favour  with  Fairlie,  Fssgubson 
Fergusson  &  Co.,  to  bear  interest  at  9  per  cent,  per  annum — si^ca  ftfVb. 
rupees  17,346.  5. ;  "  and  that  account  was  signed  by  Fairlie, 
Fergusson  &  Co.,  of  which  firm  the  appellant  was  a  partner :  that 
William  Fairlie,  of  that  firm,  came  to  England  in  1810,  and 
application  being  made  to  him  by  James  Fyffe  of  Glasgow,  a 
relation  of  Dr.  Fyffe,  he  sent  him  the  said  account  current,  enclosed 
in  the  following  letter,  dated  the  5th  of  July,  1812:  "I  now 
enclose  you  Mr.  Charles  Fyffe's  account  from  its  commencement* 
which  I  received  some  time  ago  from  Calcutta.  The  balance  at 
30th  April,  1810,  was,  rupees  17,846.  5,,  chiefly  arising,  you  will 
observe,  from  the  high  rate  of  interest  allowed  upon  it."  That  the 
said  W.  Fairlie  had  been  a  partner  in  the  four  several  firms  of 
Fergusson  and  Fairlie ;  Fairlie,  Eeid  &  Co. ;  Fairlie,  Gilmore  &  Co. ; 
and  Fairlie,  Fergusson  &  Co. ;  all  which  existed  in  succession  from 
the  period  at  which  the  said  account  commenced  to  the  time  it 
ended :  that  on  the  dissolution  of  the  firm  of  Fairlie,  Fergusson, 
&  Co.,  in  1818,  it  was  succeeded  by  the  firm  of  Fergusson,  Clark 
&  Co.,  of  which  last  firm  also  the  appellant  was  a  partner,  but 
retired  in  1820 :  that  from  1816  to  1825  he  resided  in  Scotland,  and 
in  England  from  1825  to  the  time  of  the  actions  brought. 

The  case  then  stated  those  actions  before  stated,  and  the  views 
the  parties  thereto  took  of  their  respective  rights,  concluding  with 
a  request  that  counsel  would  answer  the  following  questions: 
1,  whether,  according  to  the  law  of  England,  the  action,  and 
supplementary  action,  which  have  been  *instituted  against  Mr.  L  *126  ] 
Fergusson,  are  cut  off  by  the  Statute  of  Limitations  ?  2,  whether, 
according  to  that  law,  the  question  of  the  limitation  of  the  claim 
upon  Mr.  Fergusson  would  be  affected  by  the  circumstances  of 
Dr.  Fyffe's  insanity  at  and  during  so  long  a  period  ^f  years  before 
his  death ;  or  of  his  having  by  his  will,  dated  in  1790,  appointed 
the  firm,  therein  denominated  Fergusson,  Fairlie  &  Co.,  his 
executors?  3,  whether  (supposing  the  Statute  of  Limitations  not 
to  apply)  the  terms  of  the  account,  with  the  docquet  thereto  " 
attached,  together  with  Mr.  W.  Fairlie's  letter  to  Mr.  J.  Fyffe  of 
the  5th  of  July,  1812,  would  be  sufl5cient,  according  to  the  law  of 
England,  to  establish  that  the  firm  of  Fairlie,  Fergusson  &  Co. 
became  directly  bound  to  Dr.  Fyffe  and  his  representatives,  to  pay 
to  them  the  debt  therein  mentioned  ?  4,  whether,  supposing  these 
documents  were  held  by  themselves  insufficient  to  esta))lish  the 
liability  of  the  firm  of  Fairlie,  Fergusson  &  Co.,  their  liability 
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Febousson    would  be  established  by  proof  that  the  said  firm  entered  into  an 
fyffb.       engagement  with  the  preceding  company  to  undertake  their  debts, 
and  actually  carried  them  forward  in  their  books  ? 

The  joint  opinion-of  Sir  F.  Pollock  and  Mr,  Knight  Bruce,  dated 
the  18th  of  October,  1887,  was  this :  ''  In  answer  to  the  first  and 
second  questions,  we  are  of  opinion,  that  if  letters  of  administration 
had  been  granted  in  England  by  the  proper  Ecclesiastical  Court  to 
Mr.  David  Fyflfe  and  Mrs,  Kerr,  upon  the  20th  of  February,  1886, 
or  were  now  to  be  granted  to  them,  the  Statute  of  Limitations  could 
not  be  used  as  a  defence  by  Mr.  J.  H.  Fergusson  against  proceedings 
instituted  against  him  in  England  by  them  after  that  day  (within 
six  years  from  the  grant  of  the  letters  of  administration),  in  the 
[  ♦127  ]  recovery  of  the  debt  in  question,  *There  appears  not  to  be  at 
present,  and  never  to  have  been,  a  personal  representative  of  Dr. 
Fyffe,  constituted  by  an  English  probate  or  letters  of  administration. 
Mr.  J.  H.  Fergusson  was  not  by  the  will  appointed  an  executor. 
We  think  it  clear  that  the  statute  was  not  running  against  Dr.  Fyfife 
at  the  time  of  his  death,  whether  he  was  then  insane  or  not.  He 
appears  to  have  resided  in  India  from  the  commencement  of  the 
debt  to  his  death,  and  the  debt  was  repeatedly  acknowledged  by  the 
annual  additions  of  interest  between  1798  and  1810.  That  being 
so,  we  conceive  that  the  time  between  his  death  and  the  grant  of 
the  letters  of  administration  cannot  count. 

"We  consider  the  suit  instituted  by  the  representatives  of 
Dr.  Fyffe  as  an  acquiescence  in  the  arrangement  of  the  account 
to  which  the  letter  of  the  5th  of  July,  1812,  refers ;  and  treating 
them  as  English  administrators,  we  are  of  opinion  that  the  letter, 
and  the  account  and  docquet  attached,  would  be  sufficient,  accord- 
ing to  the  law  of  England,  to  establish  that  the  firm  of  Fairlie, 
Fergusson  &  Co.  became  directly  bound  to  the  representatives,  to 
pay  to  them  therein  mentioned.*' 

The  Lords  of  the  First  Division  afterwards  conjoined  the  original 
and  supplementary  actions,  and  appointed  mutual  cases  to  be 
prepared  on  the  points  not  embraced  in  the  above  opinion :  and 
their  Lordships,  on  finally  advising  the  cause,  pronounced,  on  the 
25th  of  May,  1888,  the  following  interlocutor :  **  The  Lords  having 
resumed  consideration  of  this  cause,  with  the  opinion  of  English 
counsel,  and  revised  cases,  and  heard  counsel  for  the  parties — 
Find  that  the  pursuers  are  entitled  to  the  sum  of  17,846.  5.  sicca 
rupees,  being  the  balance  due  on  the  docqueted  account,  converted 
at  the  rate  of  exchange  current  in  Calcutta  by  the  latest  accounts, 
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together  with  interest  on  the  said  *sum  so  converted  at  the  rate  Fkugussok 
of  9  per  cent,  per  annum,  and  accumulated  annually  at  the  same  ftffb. 
rate,  from  the  30th  of  April,  1810,  to  the  date  of  citation  in  this  [  •128  ] 
action,  and  with  interest  on  the  accumulated  balance  at  the  fore- 
said rate,  from  the  date  of  citation  to  the  date  of  final  decree,  and 
interest  on  the  accumulated  balance  from  the  date  of  final  decree 
until  payment,  at  the  legal  rate  of  interest :  find  that  the  defender 
is  entitled  to  deduction  from  the  annual  accumulation  of  interest, 
of  1  per  cent,  for  commission ;  and  that  he  is  farther  entitled  to 
deduction  of  the  necessary  expense  of  remitting  the  money  from 
India  to  this  country :  find  neither  party  entitled  to  expenses  in 
this  process ;  alter  the  Lord  Ordinary's  interlocutors  of  the  26th 
of  November  and  15th  of  December,  1835,  and  repel  the  whole 
defences,  so  far  as  at  variance  or  inconsistent  with  the  above 
findings,  and  decern:  appoint  the  pursuers,  quam  primum,  to 
prepare  and  lodge  a  state  of  their  claims  against  the  defender, 
in  terms  of  the  findings  contained  in  this  interlocutor"  (i). 

The  appeal  is  against  that  interlocutor,  and  also  against  the 
Lord  Ordinary's  interlocutors  of  the  10th  of  July,  1834,  and 
26th  of  November,  1835. 

Mr.  Pemberton  and  Mr.  Fitzroy  Kelly y  for  the  appellant : 

The  debt  of  which  payment  is  claimed  amounts  to  near  18,000{., 
arising  from  accumulations  of  interest  upon  a  deposit  of  less  than 
400Z.,  made  with  the  firm  of  Fergusson  and  Fairlie,  in  the  year  1786. 
The  appellant  was  not  a  member  of  that  firm,  nor  of  the  firm  of 
Fairlie,  Beid  &  Co.,  which  succeeded,  while  any  dealings  with 
Dr.  Fy£fe  took  place.  He  entered  into  this  firm  in  1793,  and 
continued  a  partner  in  the  house,  through  the  various  changes 
of  *firms,  down  to  the  year  1820.  The  firm  of  Fergusson  and  Fairlie,  [  ♦J29  ] 
with  which  the  deposit  was  made,  and  the  successive  firms  of 
Fairlie,  Reid  &  Co.,  and  of  Fairlie,  Gilmore  &  Co.,  in  whose  names 
the  account  current  with  Dr.  Fyffe  appears  to  have  been  made  up, 
have  been  all  dissolved  many  years  ago.  Now  the  argument  of  the 
respondents  is  that  the  next  succeeding  firm  of  Fairlie,  Fergusson 
i&  Co.  received  the  monies  and  took  the  liabilities  of  the  preceding 
firm  by  arrangement  between  them ;  but  there  must  be  not  only 
knowledge,  but  also  the  assent,  of  the  customer  to  that  arrange- 
ment: Hart  V.  Alexander  {2).  In  the  changes  of  banking  firms, 
a  customer  does  not,  by  continuing  his  money,  and  receiving 

(1)  16  Dnnlop,  Bell  ft  Murray,  1046.         (2)  46  B.  B.  666  (2  M.  &  W.  484). 
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Fkrgusson  interest  on  it  from  the  new  firm,  consisting  of  some  of  the  members 
Fyfpe.  ot  the  dissolved  firm,  release  the  other  members  of  the  dissolved 
firm  from  liability:  Govgh  v.  Dari€8(i),  Kirwan  v.  Kirwan{2), 
It  is  not  sufficient  that  the  creditor  has  notice  of  the  change  of 
partners  :  Heath  v.  Percival{3)y  Gow  on  Partnership  (4) ;  to  effect 
such  a  release  there  must  be  a  contract  or  assent,  tacit  or  expressed, 
which  was  impossible  in  the  case  of  Dr.  Fyflfe,  whose  insanity 
commenced  about  the  time  the  appellant  entered  into  the  partner- 
ship in  179S.  But  it  is  said  that  although  the  assent  of  the 
customer  in  this  case  was  wanting,  still,  as  his  money  continued 
with  the  succeeding  firm,  the  liability  of  the  old  firm  ceased,  and 
attached  on  the  new  firm.  If  that  argument  be  available,  then  it 
follows  that  the  liability  of  that  firm  also  ceased  on  the  succession 
of  the  next,  and  so  on  through  the  successive  changes  of  partners 
[  ♦130  ]  and  firms  until  the  *appellant  retired,  leaving  the  firm  of  Fairlie, 
Clark  &  Co.,  the  continuing  members  of  which  firm,  alone,  became 
liable.  On  the  supposition  that  the  money  of  Dr.  Fyffe  passed  to 
the  different  firms  in  succession,  the  appellant  would  be  liable 
while  he  had  any  control  over  the  money ;  but  having  ceased  to 
have  such  control  by  retiring  from  the  firm,  he  ceased  to  be  liable. 
He  was  not  a  member  of  the  house  when  the  deposit  was  made  in 
1786,  and  when  the  claim  was  made  in  1838  he  had  ceased  to  be 
a  partner;  in  no  sense,  therefore,  can  he  be  held  liable  to  this 
demand. 

This  claim  having  arisen  from  dealings  in  India,  between  partic  n 
residing  there,  the  law  of  England,  which  governs  contracts  in  our 
Indian  territories,  is  alone  applicable  to  those  dealings,  and  by  that 
law  this  action  is  barred  by  lapse  of  time.  The  deposit  was  made 
in  1786 ;  Dr.  Fyffe's  insanity  commenced  in  1793 ;  more  than  six 
years  had  expired  from  the  cause  of  action  accruing,  and  the  Statute 
of  Limitations  began  to  operate.  It  is  an  established  rule  that  if 
the  statute  begins  to  run  against  a  claim,  there  can  be  no  suspension 
or  interruption  of  it  afterwards;  its  march  cannot  be  arrested 
by  death,  departure  from  the  realm,  nor  insanity:  Rhodes  v. 
Smethnrst  (5).  The  cases  of  Murray  v.  The  East  India  Company  (6), 
and  Douglas  v.  Forrest  (7),  may  be  cited  for  the  respondents  on  this 
point ;  but  they  do  not  apply  to  the  circumstances  of  this  case,  the 

(1)  18  R.  E.  697  (4  Price,  200).  (4)  Pp.  201,  242,  243. 

(2)  39  R.  R.  861  (2  Cr.  &  M.  617;  4  (5)  51  R.  R.  461  (4  M.  &  W.  42). 
Tyrw.  491).  (6)  24  R.  R.  325  (5  B.  &  Aid.  204). 

(3)  6  P.  Wms.  682.  (7)  29  R.  R.  695  (4  Ring.  686). 
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right  of  action  in  both  of  them  not  having  arisen  until  after  the    Febgussox 

deaths  of  the  respective  parties.     The  operation  of  the  statute  was       fyfpe. 

not  affected  by  William   Fairlie'a  letter  enclosing  the  account  to 

J.  Fyffe,  in  1812.     That  was  his  individual  act;    and  even  if  it 

imposed  on  him  an  obligation  to  pay  this  debt,  his  absent  partners 

were  not,  and  *certainly  an  individual  partner  was  not,  bound  by       [  '131  ] 

his  undertaking.    But  the  letter  contained  no  offer  to  undertake 

such  an  obligation,  and  there  was  no  acceptance  by  the  respondents 

of  such  an  offer. 

But  assuming  this  debt  to  have  existed,  and  that  the  respondents 
are  entitled  to  sue  for  it,  the  appellant  submits  with  confidence  that 
they  are  not  entitled  to  the  interest  they  claim.  The  figure  9  in 
the  account  is  evidently  written  on  an  erasure ;  and  in  Fairlie's 
first  letter  to  J.  Fyffe,  as  the  respondents  have  alleged,  the  rate  of 
interest  in  India  was  stated  then  to  be  7  per  cent.  But  the  first 
question  here  is,  are  the  respondents  entitled  to  any  interest? 
Originally  the  payment  of  interest  was  by  way  of  punishment  for 
non-payment  of  the  debt.  In  this  case,  from  the  death  of  Dr.  Fyffe 
in  1810  (indeed  from  the  commencement  of  his  insanity  in  1793), 
until  administration  was  taken  out  in  1885,  there  was  no  person  to 
whom  the  debt  could  be  safely  paid.  How  then  can  the  debtor  be 
made  liable  to  punishment  in  the  nature  of  interest  ?  In  Murray  v. 
The  East  India  Company,  it  was  contended  for  the  defendants  that 
the  plaintiff  could  not  recover  interest  upon  the  bills  beyond  the 
date  of  the  first  letters  of  administration,  "  for  it  would  be  hard 
upon  an  acceptor  to  be  charged  with  interest  where  he  was  ready 
to  pay  the  money,  and  there  was  no  person  authorised  to  receive 
it "  (i) :  upon  which  Chief  Justice  Abbott  observed  that  the  calcula- 
tion of  interest  must  begin  *'  from  the  time  of  the  demand  of 
payment  by  the  first  administrator,  and  hot  sooner"  (2).  There 
was  no  demand  of  this  debt  from  1793  to  the  time  of  bringing  this 
action.  Dr.  Fyffe  was  not  competent  to  demand  it,  or  give,  a 
discharge  for  it,  and  there  was  no  personal  *representative  till  [  M32  ] 
1835.  If  it  be  said  that  the  firm  used  the  money,  and  turned  it 
to  profitable  account,  and  therefore  they  ought  to  pay  interest,  the 
answer  is,  that  there  is  no  proof  that  the  firm  made  any  use  of  the 
money ;  and  certainly  the  appellant,  who  retired  in  1820,  could  not 
have  since  made  use  of  it.  On  these  grounds,  and  on  the  authority 
of  Murray  v.  The  East  India  Company  on  this  point,  it  is  submitted 
that  no  interest  is  payable  on  this  debt. 

(I)  24  B.  B.  331  (5  B.  &  Aid.  211).  (2)  24  R.  R.  335  (5  B.  &  Aid.  217). 
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fbrousson  The  claim  made  in  the  supplementary  action  to  compound 
Fyffb.  interest  would  seem  to  be  favoured  by  the  Spotch  case  Palmer  dk  Co.'s 
Assig^iees  v.  G/as(i);  but  this  being  a  question  of  interest  on  a 
transaction  in  India,  it  must,  like  the  transaction  itself,  be  governed 
by  English  law,  which  does  not,  in  a  case  like  this,  allow  compound 
interest :  E.v  parte  Bevan  (2).  The  respondents  did  not  claim  this 
interest,  or  any  other  than  legal  interest,  in  the  summons  in  their 
first  action.  It  was  an  afterthought  to  claim  interest  on  the  annual 
accumulations  of  interest.  The  Lord  Ordinary  was  startled  at  this 
claim,  and  refused  to  allow  it,  but  the  Judges  of  the  First  Division 
conceived  that  the  claim  was  sustained  by  the  decisions.  The 
only  decision  that  can  be  found  in  favour  of  it  is  Palmer  dt  CoJs 
Assignees  v.  Olas  (3);  while  several  cases,  including  Kehlev.  Graham's 
Trustees  (4),  finally  decided  in  this  House,  are  opposed  to  it. 

Sir  William  Follett  and  Mr.  G,  Richards,  for  the  respondents  : 

No  appeal  lies  against  the  Lord  Ordinary's  interlocutor  of  the 

10th  of  July,  1839,  because  the  appellant,  by  not  bringing  it  under 

review  of  the  Inner  House,  must  be  taken  to  have  acquiesced  in  it ; 

[  *133  ]      and  in  such  circumstances  an  appeal  to  this  House  is  ^excluded  by 

the  15th  section  of  the  Judicature  Act,  48  Geo.  III.  c.  151. 

With  respect  to  the  existence  of  the  debt,  and  the  respondent's 
right  of  action,  the  opinion  of  the  English  counsel  taken  on  the 
joint  case,  raising  questions  of  English  law,  as  suggested  by  the 
Court  below  and  adjusted  by  the  parties,  most  satisfactorily  disposed 
of  these  questions  in  favour  of  the  respondents ;  and,  according  to 
that  opinion,  this  House,  though  not  bound  by  it,  will  unquestion- 
ably hold,  that  the  debt  sued  for  was  sufiiciently  constituted  against 
the  appellant's  company  by  the  account  signed  by  the  company, 
and  transmitted  in  the  appellant's  letter  to  Mr.  James  Fyffe ;  and 
also  that  the  right  of  action  was  not  barred  by  the  English  Statutes 
of  Limitations.  The  appellant  became  a  partner  in  the  Indian 
banking  and  agency  house  in  the  year  1798,  and  continued  a 
partner  through  the  several  successive  changes  to  the  year  1820. 
There  was  no  release  of  any  of  the  partners:  Gough  v.  Daries{5), 
The  money  of  Dr.  Fyflfe  was  retained  and  used  by  the  firms  during 
the  whole  of  the  time  that  the  appellant  was  a  partner.  One  of 
those  firms  rendered  and  subscribed  an  account  current  in  1812, 

(1)  13  Sh.  &  D.  308  (4)  4  Wilfl.  &  S.  166. 

(2)  9  Ves.  223.  (5)  18  R.  E.  697  (4  Price,  200). 

(3)  13  Sh.  &  D.  308. 
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making  up  the  interest  at  different  rates  on  the  yearly  balances,    Fergusson 
and  agreeing  to  give  9  per  cent,  for  the  future  on  the  balance       fypfe. 
struck  in   1812.      Upon   that  account  alone    the  appellant   was 
unquestionably  liable.     No  act  was  done  by  the  creditor  to  dis- 
charge him.     It  is  apparently  a  hardship  on  the  appellant  to  be 
alone  held  liable  for  this  debt,  but  that  is  the  law:  M'Taviah  v. 
Ijody  Saltoun  (i).     It  is  only  an  apparent  hardship,  because  the 
firm  in  India  is  liable  to  indemnify  him.     The  subscribed  *account,       [  *^'^^  1 
and  other  special  circumstances  of  this  case,  distinguish  it  from  the 
cases  of  Hart  v.  Alexander  (2)  and  Thompson  v.  Perceval  (3),  in  which 
the  retiring   partners   were  held   to  be   discharged  because  the 
creditors   so  dealt  with   the  continuing  partners   as  to  raise  an 
inference  that  they  accepted  them  as  their  sole  debtors.     But  in 
this  case  there  was  no  dealing  on  the  part  of  the  creditor ;  he  was 
incapable  of  doing  any  act  which  could  be  construed  to  be  a  dis- 
charge :  at  what  time  he  became  insane  is  not  material,  as  the  account 
rendered  in  1812  fixed  all  the  partners  of  the  firm  subscribing  that 
account,  with  the  debt.     The  Scotch  prescription  to  written  instru- 
ments, being  40  years,  does  not  bar,  nor  was  it  pleaded  as  a  bar  to 
this  action,  which  was  brought  within  24  years  from  the  date  of 
the  account  rendered.     Neither  do  the  English  Statutes  of  Limita- 
tions, 21  James  I.  c.  16,  or  4  Anne,  c.  16,  apply :  for  the  latter 
could  not  take  effect  unless  all  the  parties  were  in  this  country : 
Rhodes  v.  Smethurst  (4) ;  nor  the  former  until  six  years  after  probate 
or  administration  taken  out  in  this  country  to  the  deceased  creditor : 
Murray  v.   The  East   India   Company  {b),   Douglas   v.   Forrest  {€). 
The  obligations  of  a  contract  are  to  be  expounded  by  the  law  of 
the  country  in  which  the  contract  is  made  or  is  intended  to  be 
performed,  but  the  mode  of  enforcing  it  is  governed  by  the  lex  fori, 
the  law  of  the  country  in  which  it  is  sought  to  enforce  it:  Mr. 
Justice  Story  on  the  Conflict  of  Laws  (7) ;  Don  v.  Lippmann  (8) . 
There  is  a  case,  Bulger  v.  Roche ,  to  the  same  effect,  in  Pickering's 
American  Beports  (9).     There  is  no  difference  *between  the  laws  of       [  *135  ] 
England  and  Scotland  as  to  the  obligatory  nature  of  this  contract. 
On  the  questions  as  to  the  interest,  the  appellant  contends,  first, 
that  he  is  not  to  pay  any  interest ;  secondly,  that  he  is  not  to  pay 

(1)  Fac.  Coll.  3  Feb.,  1H21.  (6)  29  R.  E.  695  (4  Bing.  686). 

(2)  46  R.  R.  666  (2  M.  &  W.  484).      (7)  Sect.  582. 

(:j)  53  R.  R.  187  (5  B.  &  Ad.  925 ;    (8)  47  R.  R.  1  (5  CI.  &  Fin.  1 ;  2 

3  Nev.  &  M.  167).  Sh.  &  M.  682). 

(4)  4  M.  &  W.  42.  (9)  Vol.  11,  p.  36. 

(5)  24  R.  R.  325  (6  B.  &  Aid.  204). 
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Febousson    9  per  cent. ;  and  lastly,  that  he  is  not  to  pay  compound  interest. 

Fyffb.  It  must  be  assumed  from  Fairlie*s  letter  transmitting  the  account, 
that  his  firm  was  to  pay  interest  as  long  as  they  held  Dr.  Fyffe's 
money;  and  they  have  held  the  money  to  this  time.  In  the 
account,  the  interest  is  calculated  from  1787  to  1810,  sometimes 
at  10,  sometimes  at  12,  and  sometimes  at  9  per  cent. ;  and  the  last 
balance  is  expressly  stated  to  bear  interest  at  9  per  cent.  That  was 
then  the  Indian  rate  of  interest,  and  that  they  expressly  contracted 
to  pay  ;  and  if  any  interest  is  payable,  that  is  the  proper  interest : 
Kehle  V.  Graham  (i).  The  house  in  India  could  have  got  rid  of 
interest  by  paying  the  debt  upon  the  death  of  Dr.  Fyflfe,  according 
to  his  will,  of  which  they  were  executors ;  but  they  preferred  to 
keep  the  money,  and  accordingly  agreed  to  pay  interest.  It 
appears  by  the  docqueted  account,  that  for  17  years  previous  to 
Dr.  Fyffe's  death,  interest  was  paid  on  the  annual  accumulations. 
How  can  they  object  to  pay  the  like  interest  from  the  time  of  his 
death?  Clearly  the  judgment  appealed  from  is  well  founded,  in 
regard  to  the  allowing  of  annual  accumulations  down  to  the  date  of 
citation  in  the  action.  Such  accumulations  are  uniformly  allowed 
on  the  one  hand,  and  charged  on  the  other,  by  such  Indian  houses 
as  that  of  Fairlie,  Fergusson  &  Co. ;  such  was  the  practice  of  the 
appellant's  house  itself,  as  appears   from  the  docqueted  account 

[  •ise  J  embracing  the  period  from  1787  to  1810;  and  the  Court  of  *Session 
have  uniformly  allowed  such  accumulations  in  similar  cases. 

Mr.  Pemherton  in  reply,  denied  the  proposition  of  law,  that  the 
Statute  of  Limitations  of  Anne  does  not  take  effect  unless  all  the 
partners  are  in  this  country.  If  the  appellant  was  ever  liable  to 
this  debt,  that  statute  put  an  end  to  his  liability.  There  was  no 
authority  for  holding  the  appellant  alone  liable,  in  the  absence  of 
his  partners.  The  case  of  M'Tarish  v.  Ladtj  SalUmn  did  not  sustain 
that  proposition.  No  proceedings  can  be  taken  in  equity  against 
one  partner  alone :  and  to  an  action  at  law,  he  may  plead  in  abate- 
ment that  he  is  one  of  several  partners,  and  does  not  choose  to  be 
sued  alone.  If  the  law  of  England  is  to  govern  this  case,  the 
appellant  cannot  be  alone  sued  on  this  account ;  and  if  the  law  of 
Scotland  is  to  be  applied,  it  does  not  in  this  respect  differ  from  the 
law  of  England.  As  to  interest,  there  is  no  contract  to  pay  any 
interest ;  and  without  contract  there  is  no  ground  for  the  claim  of 
compound  interest. 

(1)  4  Wil«.  &  S.  166. 


1841. 
May  4. 
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The  Lord  Chancellor:  Fekgcsson 

Dr.  Fyffe,  who  resided  in  Calcutta,  in  the  year  1786  opened  an  Fyffe. 
account  with  the  then  firm  of  Fergusson  and  Fairlie,  and  continued 
it  with  Fairlie,  Reid  &  Co.,  which  was  the  firm  adopted  hy  the 
house  upon  a  change  of  partners  in  1790.  On  the  1st  of  May, 
1793,  the  appellant  was  admitted  a  partner  into  the  firm  of  Fairlie, 
Beid  &  Co.,  and  continued  a  partner  in  the  business  from  that  time 
till  1820,  when  he  retired ;  the  house  having  in  1795  assumed  the 
style  of  Fairlie,  Gilmore  &  Co.,  and  in  1810  that  of  Fairlie, 
Fergusson  &  Co.,  and  in  1818  that  of  Fergusson,  Clark  &  Co. 
Mr.  Fairlie,  who  was  a  partner  when  the  appellant  was  *admitted  [  *137  ] 
in  1798,  continued  to  be  so  till  1818.  Throughout  all  the  changes 
of  partnership,  the  account  of  Dr.  Fyflfe  was  carried  on  in  the 
books  of  the  new  firm ;  and  it  was  a  debt  appearing  upon  the  books 
of  the  several  firms  of  which  the  appellant  was  a  partner,  during 
the  whole  period  of  his  continuing  in  the  house. 

It  seems  to  have  been  assumed  by  both  sides  that  in  1798  Dr. 
Fyffe  became  non  compos  mentiHy  and  that  he  so  continued  till  his 
death  on  the  9th  of  May,  1810 ;  but  as  to  the  precise  time  at  which 
his  insanity  commenced,  or  any  circumstances  connected  with  it, 
I  find  no  evidence.  It  does  not  appear  that  any  proceedings  were 
adopted  for  appointing  others  to  act  in  his  affairs  on  account  of  his 
lunacy,  and  he  was  during  all  this  time  in  India,  and  the  agency 
house  at  Calcutta  continued  to  deal  with  his  funds  as  they  had 
done  before  the  period  of  his  alleged  insanity.  It  would  therefore 
be  extremely  difficult,  under  any  circumstances,  for  the  agency  house 
to  support  a  case  for  withdrawing  from  their  customer  any  benefit, 
to  which  their  mode  of  keeping  the  account  would  have  entitled 
him  if  there  had  not  been  any  question  as  to  his  sanity.  In  the 
present  case,  I  think  the  house  is,  at  all  events,  precluded  from  so 
doing. 

In  1812  one  of  the  then  partners  in  the  house,  in  which  the 
appellant  was  also  at  the  time  a  partner  (in  answer  to  an  inquiry 
made  by  a  person  claiming  to  be  interested  in  the  estate  of  Dr. 
Fyffe),  communicated  the  statement  of  account  as  made  up  in  the 
books  of  the  firm  up  to  the  30th  of  April,  1810 ;  by  which  a  balance 
of  sicca  rupees  17,346.  5.  was  made  to  be  due  to  him,  and  to 
which  was  appended  this  note :  "  To  bear  interest  at  9  per  cent, 
per  annum."  The  letter  which  enclosed  it  bore  date  the  5th  of 
July,  *1812,  and  was  in  these  words :  "  I  now  enclose  you  [  'i^s  ] 
Mr.   Charles  Fyffe's  account  from   its  commencement,  which   1 
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FBEOC880N    received  some  time  ago  from  Calcutta :  the  balance  at  30th  of 
Ftfpb.       April,   1810,   was  rupees   17,346.  5. ;    chiefly    arising,   you   will 
observe,  from  the  high  rate  of  interest  allowed  upon  it." 

Administration  to  Mr.  Charles  Fyffe  was  not  obtained  till  1835  ; 
but  nothing  was  done  in  the  meantime  to  affect  the  relative 
situation  of  the  firm  and  of  his  estate  ;  and  the  administrators,  by 
their  summons,  assume  the  account  as  stated  by  the  firm,  and  no 
error  or  mistake  in  that  account  is  now  established :  it  is  therefore 
much  too  late  for  the  house  to  say  that  they  allowed  too  high  a  rate 
of  interest  up  to  the  30th  of  April,  1810,  or  computed  it  in  a 
manner  too  favourable  to  their  customer.  I  think,  therefore,  that 
the  amount  of  debt  due  by  the  firm  to  the  estate  of  Mr.  Charles  Fyffe 
has  been  correctly  assumed  to  be  17,846.  5.  sicca  rupees,  on  the 
30th  of  April,  1810.  At  what  rate  interest  ought  to  be  computed 
from  that  date,  and  whether  with  accumulations  or  not,  remains  to 
be  considered. 

It  was  said  that  William  Fairlie  wrote  a  prior  letter  to  the  same 
person  on  the  23rd  of  March,  1812,  stating  that  the  interest  of 
money  had  fallen  greatly  in  Bengal,  and  that  7  per  cent,  was  then 
the  highest  rate  allowed :  but  that  letter,  although  set  out  in  the 
summons,  is  not  admitted  by  the  appellant,  and  has  not  been  pro- 
duced or  proved ;  and  if  it  had,  it  could  hardly  supersede  the 
memorandum  at  the  foot  of  the  account  sent  on  the  5th  of  July 
following. 

But  then  it  was  said  that  the  figure  ''9,'*  in  the  memorandum, 
was  written  on  an  erasure.  The  account  to  which  that  memo- 
randum is  appended  purports  to  be  an  account  current  signed  by 
[  *139  ]  the  firm ;  *and  it  the  paper  produced  has  been  altered  in  this 
figure  since  it  was  delivered,  it  was  competent  for  the  appellant  to 
have  stated  and  proved  the  fact,  and  that  it  does  not,  as  it  now 
appears,  correspond  with  the  books  of  the  firm.  But  no  such 
proof  has  been  made :  it  must  therefore  be  considered  as  the  super- 
scription of  the  firm  on  the  5th  of  July,  1812,  when  the  account 
was  delivered  by  William  Fairlie,  one  of  the  firm,  that  9  per  cent, 
would  be  in  future  the  rate  of  interest  which  the  balance  then 
admitted  to  be  due  would  bear. 

The  question  of  accumulation  stands  upon  a  very  different 
footing.  Upon  that  subject  the  memorandum  contains  no  agree- 
ment for  the  future ;  indeed  it  may  be  considered  as  excluding  all 
that  it  does  not  provide  for ;  and  what  it  does  provide  for,  is  only 
payment  of  interest  at  a  certain  rate.     It  is  true  that  practically  the 
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accoont  had  ceased  to  be  an  account  current  from  the  year  1793  ;  Ferousson 
but  up  to  that  time  it  had  been,  in  the  most  correct  sense,  an  fyffk. 
account  current,  and  it  ceased  to  be  so,  not  by  any  act  or  agree- 
ment of  the  parties,  but  by  the  cessation  of  all  transactions,  arising 
probably  from  the  situation  of  Mr.  Fyffe.  The  account,  however, 
continued  to  be  carried  on  in  the  same  manner  as  before  until  the 
30th  of  April,  1810;  and  when  that  account  was  made  up  Mr. 
Fyffe  was  dead,  he  having  died  on  the  9th  of  May,  1810.  From 
that  time  there  was  no  party  with  whom  any  account  current 
could  be  carried  on,  there  not  having  been  any  representative  of 
Mr.  Fyffe  for  many  years  afterwards.  The  accounting  parties 
made  u^)  their  account  to  his  death,  stating  their  intention  to  pay 
9  per  cent,  upon  the  balance  :  and  from  such  mode  of  making  up 
the  account,  and  such  promise  to  pay  9  per  cent,  upon  the  balance, 
the  firm  are  not  at  liberty  *to  withdraw.  But  then  the  inquiry  is,  [  *140  ] 
whether  the  accounting  parties  are  to  be  liable  beyond  what  they 
have  so  undertaken,  and  are  to  be  charged  with  compound  interest  ? 
The  first  question  which  occurs  is,  can  there  be  a  title  to  compound 
interest  without  a  contract  expressed,  or  implied  from  the  mode  of 
dealing  with  former  accounts,  or  custom  ?  And  if  not,  the  absence 
of  any  party  with  whom  any  such  contract  can  have  been  made, 
must  have  been  fatal  to  the  claim.  Generally  a  contract  or  promise 
for  compound  interest  is  not  available  in  England,  as  was  decided 
in  Ex  parte  Sevan  (i),  except  perhaps  as  to  mercantile  accounts 
current  for  mutual  transactions:  a  character  which  this  account 
had  lost  from  at  least  the  death  of  Charles  Fyffe.  How  then  can 
compound  interest  be  chargeable  upon  any  account  closed  ? 

The  Court  of  Session  appears  to  have  taken  a  very  correct  view 
of  the  international  law  upon  this  subject,  in  considering  the  law 
of  the  country  where  the  debt  is  contracted  as  furnishing  the  rule 
by  which  the  nature  and  extent  of  the  obligation  are  to  be  tried. 
But  to  carry  out  the  principle  to  its  proper  length,  the  same  rule 
must  be  applied  to  the  question  of  interest  as  constituting  part  of 
the  contract  expressed  or  implied,  and  therefore  as  affecting  the 
nature  and  extent  of  the  obligation ;  and  the  law  of  Scotland  can  be 
referred  to  only  as  to  questions  concerning  the  remedy,  as  the 
country  in  which  the  action  is  brought ;  in  which  must  be  included 
the  question  as  to  length  of  time.  No  Scotch  prescription  applies 
to  the  case ;  the  English  Statute  of  Limitations  also  is  irrelevant ; 
but  if  it  had  been  material,  it  would  not  have  afforded  any  bar,  as 

(1)  9  Ves.  224. 
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Fkroubson  the  time  never  began  to  run.  The  distinction  *between  the 
Fyffb.  applicability  of  the  lex  loci  contractus,  and  the  lex  fori,  with 
[  ♦HI  ]  reference  to  the  nature  and  character  of  the  debt  and  the  right  to 
the  remedy,  is  well  exemplified  in  the  case  of  The  British  Linen 
Company  v.  Drummond  (i),  in  the  Queen's  Bench ;  and  in  Don  v. 
Lippmann  (2),  in  this  House.  In  inquiring,  therefore,  into  the  title 
to  compound  interest,  Scotch  cases  are  not  those  which  ought  to  be 
primarily  consulted ;  and  it  would  not  be  possible  upon  English 
authorities  to  support  the  claim.  It  happens  that  there  is  a 
decision  of  this  House  upon  this  subject,  which  is  conclusive 
against  the  claim ;  I  mean  the  case  of  Boddani  v.  Hyley  (3).  In 
that  case  there  were  partnership  accounts  and  a  private  account, 
and  in  the  books  the  account  had  been  made  up  with  Indian 
and  compound  interest.  At  the  hearing  Lord  Thurlow  said, 
**  Spencer's  representative  claims  9  per  cent,  interest,  from  year  to 
year,  upon  the  ground  that  the  books  were  so  made  up.  But  I 
think  no  such  interest  can  be  allowed ;  for  although  where  there 
are  cross  accounts  it  is  fair  interest,  as  to  one  against  the  other,  yet 
it  is  not  fair  after  closing  the  trade."  From  this  decision  of  Lord 
Thurlow  there  was  an  appeal  to  the  House  of  Lords,  raising  dis- 
tinctly the  claim  to  compound  interest,  but  the  decree  was  affirmed. 
The  present  is  a  much  stronger  case  against  the  claim  than  that 
of  Boddam  v.  Eyley ;  because  there  does  not  appear  to  have  been  in 
that  case  such  an  absence  of  any  party  to  consent  to  the  mode  of 
stating  their  accounts,  as  there  is  in  this.  On  the  other  hand,  and 
in  favour  of  the  claim  to  compound  interest,  several  cases  were 
I  ♦142  ]  cited  as  decisions  of  the  Court  of  *  Session,  of  which  Kehle  v. 
Graham  (4)  was  one;  but  I  do  not  find  that  in  that  case,  as  reported, 
there  was  any  question  raised  as  to  compound  interest.  In 
Cruickshank  v.  The  British  Linen  Company  (5)  there  was  a  bond, 
which  it  was  said  amounted  to  a  contract  for  compound  interest, 
as  to  the  legality  of  which  no  question  appears  to  have  been  raised. 
Palmer  d'  Co.*s  Assignees  v.  Glas  (6)  is  the  only  case  in  which  the 
point  was  expressly  raised,  and  in  that  case  the  Court  of  Session 
certainly  decided  that  compound  interest  was  to  be  calculated  upon 
the  annual  balances  after  the  death  of  the  debtor.  The  Court, 
however,   very    correctly  considered  the  question   as  one   to   be 

(1)  34  "R.  R.  595  (10  H.  &:  V.  903).  (irahttm  v.  K*hh',  14  E.  R.  96  (2  Dow, 

(2)  47  R.  R.  1  (5  CI.  &  Fin.  1).  IT ;  (5  Wils.  &  S.  160). 

(3)  I  Jk.  C.  C.  239  ;  2  Br.  C.  (\  2 ;  (5)  13  Sh.  &  D.  91. 
and  4  I5r.  V.  C.  501.  ((i)  hi,  3().S. 

(4)  6     «h.    &     D.    112;     and    sc«e 
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decided  by  the  law  of  the  country  where  the  debt  was  contracted,  Fergu8son 
and  not  by  the  law  of  Scotland,  where  the  action  was  brought.  fyffb. 
The  decision,  therefore,  is  not  a  Scotch  judgment  ui)on  a  question 
of  Scotch  law,  but  a  j  udgment  of  a  Scotch  Court  upon  English  law 
or  an  Indian  custom,  and  seems  to  have  been  founded  upon  very 
imperfect  information,  which  the  accountant  is  stated  to  have 
received  from  some  gentleman  acquainted  with  the  course  of 
business  in  India  ;  but  how  far  applicable  to  the  circumstances  of 
the  case,  or  what  such  information  was,  does  not  appear.  The 
Lord  Obdinaky  is  represented  as  having  thought  it  doubtful 
whether  there  Hhould  be  an  accumulation  after  the  death  of  the 
debtor ;  and  Lord  Medn^htn  said  that  he  felt  a  little  more  difficulty 
as  to  the  accumulation.  It  is  not  possible,  I  think,  to  put  this 
decision  in  competition  with  the  others  to  which  I  have  before 
referred.  It  appears  to  me,  therefore,  that  the  proper  ♦course  [  *J43  ] 
would  be  to  vary  the  interlocutor  appealed  from,  by  declaring  that 
interest  at  9  per  cent,  ought  to  be  calculated  upon  the  balance  of 
17,346.  5.  sicca  rupees,  from  the  80th  of  April,  1810,  up  to  the 
time  of  the  decree,  but  without  any  compound  interest  or  annual 
rests ;  and  that  the  cause  be  remitted  to  the  Court  of  Session  with 
this  declaration. 

(It  was  accordingly  declared,  that  interest  at  9  per  cent,  ought 
to  be  calculated  upon  the  balance  of  17,346  sicca  rupees  5  annas 
from  the  30th  of  April,  1810,  up  to  the  date  of  the  final  decree  to 
l>e  made  in  pursuance  hereof,  but  without  any  compound  interest  or 
annual  rests.  And  it  was  ordered  that,  with  this  declaration,  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  shall  be  just  and  consistent  with  this  declaration.) 


IN   COMMITTEE   OF   PRIVILEGES. 

The  Hastings  Peerage.  1840. 

• 

(8  Clark  &  Finnelly,  144—167.)  '^^^^  ^^' 

1841 
It  Is  now  settled  law  that  a  sitting  in  Parliament  in  pursuance  of  a  writ    ,-.  .  ,    1  .,^ 

of  summons  constitutes,  in  the  abi^ence  of  a  patent,  a  dignity  descendible  to  '     ^„y  4'^ " 

the  heirH  gteneral  of  the  body  of  the  person  summoned :  and  that  in  claims  

to  ancii^Tit  dignities,  a  summons  and  a  sitting  in  rurliamrnt  are  required  to  Lonl 

lie  pnned.  Cottenham, 

The  U;<ual  evidt»nce  of  a  writ  of  summoun,  is  the  inrolment;  and,  of  a  i^-   • 

>itting,  is  the  Parliament  roll  or  journals  of  the  time.  L  ^'^^  J 

Whrin'  the  writs  of  summons,  or  inrolments  of  them,  and  the  joui*nal»  of 
remote  times  are  wanting,  a  memorandum,  entered  on  a  Parliament  roll,  of 
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Hastings  ^  grant  to  the  King  in  his  Parliament,  by  certain  persons  named  *'  ft  atieri 

Peerage.  magnates  et  proceres  ttuic  in  Parliamtuto  exist^nteiy^  is  sufficient  evidence 

that  a  person  named  thei*ein  sat  as  a  Lord  of  Parliament,  although  there 
was  no  proof  that  he  was  summoned  to  that  particular  Parliament. 

Instruments  purpoi'ting  to  be  the  acts  of  Peers,  but  not  acts  done  iu 
Parliament,  and  not  necessarily  the  acts  of  Peers  of  Parliament,  are  not 
evidence  that  a  jierson  named  in  them  ever  sat  in  Parliament,  although  he 
was  certainly  summoned. 

In  a  claim  to  an  ancient  barony,  it  was  proved  that  Henry  de  H.  was 
summoned  by  special  writ  to  Parliament,  in  the  49th  Hen.  III. ;  but  there 
was  no  proof  that  he  ever  sat,  there  being  no  rolls  or  journals  of  that  period. 
His  son  and  heii*  John  de  H.  sat  in  the  Parliament  of  18  Edw.  I. ;  but  there 
was  no  proof  that  he  was  summoned  to  that  Parliament,  there  being  no  writs 
of  summons,  or  enrolments  of  them,  extant  from  49  Hen.  III.  to  23  Edw.  I. 
To  the  Parliament  of  23  Edw.  I.,  and  to  several  subsequent  Parliaments, 
he  was  summoned,  but  there  was  no  proof  that  he  sat  in  any  of  them. 

Held  that  it  might  be  well  presumed  that  John  de  H.  sat  in  the  Parlia- 
ment of  the  18th  of  Edw.  I.,  in  pursuance  of  a  summons  ;  on  the  principle 
that  omnia  prftsumnntur  Jcgiti ine /actn  donee  probeinr  in  atntrurinm. 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity  ;  yet  if  a  series  of  persons, 
of  right  entitled  to  it,  do  not  enjoj'  it,  or  assert  their  right,  a  presumption 
may  arise  against  the  right,  on  claim  by  their  descendants,  unless  the  ab&ieuce 
of  enjoyment  or  claim  is  satisfactoiily  accounted  for. 

Where  450  years  elapsed  from  the  death  of  the  last  possessor  of  a  dignity, 
[  *146  ]  and  during  the  fii-st  250  years  a  question  was  pending  ♦whether  the  heirs 

male  of  the  half  blood,  or  the  heirs  female  of  the  whole  blood,  were  entitled 
to  succeed,  and  before  that  question  was  determined  the  dignity  fell  into 
abeyance,  and  I'emaiued  in  that  state  for  the  residue  of  the  time, 

Held  that  these  were  sufficient  treasons  to  rebut  the  pi'esumption  arising 
from  the  long  omission  to  enjoy  or  claim  the  dignity. 

The  doctrine  that  jjoasessio  fratrisy  applicable  to  lands,  does  not  affect  the 
descent  of  a  dignity  by  writ  first  held  in  the  Grey  de  Ruthyn  and  Fit  waiter 
Baronies,  (Collins,  195,  286),  confirmed. 

The  Barony  of  Hastings,  created  by  writ  in  the  reign  of 
Henry  III.,  and  which  became  dormant,  or,  at  least,  had  not  been 
actually  enjoyed  since  the  death  of  John  Lord  Hastings  without 
issue  in  the  year  1389,  and  fell  into  abeyance  in  1542,  was  claimed 
in  1840  by  Sir  Jacob  Astley,  of  Melton  Constable,  in  the  county  of 
Norfolk,  Bart.,  and  by  Henry  Le  Strange  Styleman  Le  Strange, 
Esq.,  of  Hunstanton,  in  the  said  county,  as  coheirs  to  the  dignity. 

The  petition  of  Sir  Jacob  Astley  to  the  Queen,  referred  by  Her 
Majesty  to  the  House  of  Lords  with  the  Attorney'GeneraV s  report 
annexed  on  the  25th  of  June,  1840,  stated  (among  other  things) 
"  that  his  ancestor.  Sir  Henry  de  Hastings,  was  summoned  to 
Parliament  as  a  Baron  of  the  realm  in  the  49th  year  of  the  reign 
of  King  Henry  III.  (1264),  and  died  in  1268,  leaving  John  de 
Hastings  his  son  and  heir,  who  was  summoned  to  Parliament  as  a 
Baron  of  the  realm  in  the  18th  year  of  £dward  I.,  and  again 
to  several  Parliaments,  from  the  28rd  of  Edw.  I.  to  the  6th  of 
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Edw.  II. ;  and  that  he  (John)  sat  in  the  Parliaments  which  met     Hastinor 

at  Westminster  in  the   18th    and  28th  of  Edw.  I.,   and   in   the 

Parliament  held  at  Lincoln  in  the  29th  of  the  same   King :  by 

which  writs  of  summons  to,  and  sittings  in,  Parliament  a  barony 

in  fee  was  created,  descendible  to  the  heirs  general  of  his  body,  and 

which  has  descended  to,  and  is  now  *  vested  in,  the  heirs  general  of       [  *14^  ] 

the  said  Sir  Henry  and  Sir  John  de  Hastings. 

''  That  the  said  Sir  John,  Baron  Hastings,  married,  first, 
Isa1)ella,  daughter  of  William  de  Valence,  Earl  of  Pembroke,  by 
whom  he  had  issue  a  son,  John,  and  a  daughter,  Elizabeth 
Hastings,  who  married  Roger  Baron  Grey  of  Ruthyn ;  and  that 
he  married  to  his  second  wife,  Isabella,  daughter  of  Hugh  Le 
Despenser,  by  whom  he  had  issue  two  sons,  Thomas,  who  died 
without  issue,  and  Sir  Hugh  Hastings ;  and  that  the  said  John 
Lord  Hastings  died  in  1813 :  that  his  said  first  son,  John,  was 
summoned  to  Parliament  from  the  6th  year  of  Edw.  11.  (1313), 
to  the  18th  of  the  same  reign,  1325,  in  which  year  he  died,  leaving 
Sir  Lawrence  de  Hastings  Baron  Hastings  his  son  and  heir,  who 
was  created  Earl  of  Pembroke  by  King  Edward  III.,  in  1339,  and 
died  in  1348,  when  he  was  succeeded  by  his  son  and  heir  Sir  John 
de  Hastings,  Earl  of  Pembroke  and  Baron  Hastings,  who  died  in 
1375,  leaving  John  de  Hastings,  third  Earl  of  Pembroke  and  sixth 
Baron  Hastings,  his  son  and  heir,  who  died  without  issue  in  the 
year  1389,  when  the  Earldom  of  Pembroke  became  extinct,  and  the 
Barony  of  Hastings  devolved  on  Hugh  Hastings,  Esq.,  the  great- 
grandson  and  heir  of  the  aforesaid  Sir  Hugh,  son  of  John  Baron 
Hastings,  by  Isabella  Le  Despenser,  his  second  wife. 

'*  That  the  said  Hugh  Hastings  died  without  issue  in  1396, 
leaving  his  brother  and  heir  Sir  Edward  Hastings,  who  styled 
himself  *  Lord  Hastings,'  and  died  in  1437  leaving  John  Hastings 
his  son  and  heir,  who  died  in  1477  leaving  Sir  Hugh  Hastings  his 
son  and  heir,  who  died  in  1488  leaving  Sir  John  Hastings  his  son 
and  heir,  who  died  without  issue  in  1504  leaving  Sir  George 
Hastings  his  brother  and  *heir,  who  died  in  1512  leaving  John  [•i^?] 
Hastings  his  son  and  heir,  who  died  without  issue  in  1514  leaving 
Sir  Hugh  his  brother  and  heir,  who  died  in  the  same  year  leaving 
John  Hastings  his  son  and  heir,  and  two  daughters,  Anne  and 
Elizabeth ;  and  that  John,  the  son  of  the  said  Sir  Hugh  Hastings, 
died  without  issue  in  1542,  leaving  Anne  and  Elizabeth,  his  said  two 
sisters  and  coheirs,  between  whom  the  said  barony  fell  into  abeyance, 
in  which  state  it  has  continued,  and  now  remains. 
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Hastings  *'  That  the  said  Anne  Hastings  married  William  Browne,  second 
son  of  Sir  Anthony  Browne,  and  had  issue  by  him  Sir  Anthony 
Browne,  her  son  and  heir,  whose  great-grandson  and  heir  Thomas 
Browne,  of  Elsing,  Esq.,  in  the  county  of  Norfolk,  died  in  1706, 
leaving  a  daughter  and  heir  Phillipa,  wife  of  John  Berney,  Esq., 
by  whom  she  had  issue  her  son  and  heir  Thomas  Berney,  whose 
grand-daughter  and  sole  heir  Frances  (widow  of  the  Bev.  Eichard 
Browne,  late  of  Elsing)  was  still  living,  and  was  the  heir  general  of 
the  said  Anne  Hastings  ;  and  as  such,  was  one  of  the  coheirs  of  the 
Barony  of  Hastings. 

''  That  Elizabeth,  the  other  sister  and  coheir  of  the  said  John 
Hastings,  married  Hamon  Le  Strange,  Esq.,  and  by  him  had  issue 
Thomas  Le  Strange,  her  son  and  heir,  who  died  without  issue  in 
1581 ;  and  a  second  son.  Sir  Nicholas  Le  Strange,  who  died  in  1592, 
whose  grandson  and  heir  Sir  Nicholas  Le  Strange,  Bart.,  left  issue 
Sir  Nicholas  Le  Strange,  Bart.,  his  son  and  heir,  who  died  in  1669, 
and  was  succeeded  by  his  son  and  heir  Sir  Nicholas  Le  Strange, 
Bart.,  who  died  in  1724,  leavuig  issue  two  sons,  Thomas  and  Henry, 
and  two  daughters,  Armine  and  Lucy :  that  Thomas,  the  eldest  son, 
succeeded  his  father  in  the  baronetcy,  and  dying  without  issue  in 
[  •Hs  ]  1751,  was  succeeded  by  his  brother  ♦and  heir  Sir  Henry  Le  Strange, 
who  died  without  issue  in  the  year  1760. 

"That  Armine  Le  Strange,  the  eldest  daughter  of  the  said 
Sir  Nicholas  Le  Strange,  Bart.,  married  Nicholas  Styleman,  of 
Snettisham,  in  the  county  of  Norfolk,  Esq.,  by  whom  she  had  issue, 
and  is  now  represented  by  Henry  Le  Strange  Styleman  Le  Strange, 
Esq.,  her  great-grandson  and  heir,  who  is  consequently  one  of  the 
coheirs  of  the  Barony  of  Hastings,  as  coheir  of  the  before-mentioned 
Elizabeth  Hastings. 

**  That  Lucy  Le  Strange,  the  other  daughter  of  the  said  Sir 
Nicholas  Le  Strange,  Bart.,  married  Sir  Jacob  Astley,  of  Melton 
Constable,  in  the  county  of  Norfolk,  Bart.,  by  whom  she  had  issue 
Sir  Edward  Astley,  her  son  and  heir,  who  died  in  180B,  leaving 
Sir  Jacob  Henry  Astley  his  son  and  heir,  who  died  in  1817,  leaving 
Sir  Jacob  Astley,  the  petitioner,  his  son  and  heir ;  who  was  also 
one  of  the  coheirs  of  the  said  barony,  as  coheir  of  the  before- 
mentioned  Elizabeth  Hastings ;  and  as  such  coheir  he  prayed 
Her  Majesty  to  determine  the  abeyance  of  the  said  barony 
in  his  favour,  by  commanding  a  writ  of  summons  to  Parlia- 
ment to  be  issued  to  him,  by  the  name,  style  and  title  of  Baron 
Hastings." 
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The  petition  of  Mr.  Styleman  Le  Strange  to  the  Queen,  also     hasting* 

Peebaoe 

referred  by  Her  Majesty  to  the  House  of  Lords  on  the  same  day, 

stated   the   creation,   descent,  and  abeyance  of  the   barony,   and 

deduced  the  pedigree   of  all   the  coheirs  in   the  same  manner; 

supplying  more  particularly  so  much  of  his  own  pedigree  as  was 

only  stated  generally  in  Sir  Jacob  Astley's  petition  ;  namely,  that 

Armine  Le  Strange  had  issue  by  her  said  husband,  Nicholas  Le 

Strange,  two  sons ;  (first)  Nicholas,  her  son  and  heir,  who  died  in 

1788  *without  issue,  leaving  (second)  Armine  Styleman,  clerk,  his       [  'HS  j 

brother  and  heir,  who  died  in  1808,  leaving  Henry  Styleman,  Esq., 

his  son  and  heir,  who  died  in  1819,  leaving  this  petitioner  his  son 

and  heir ;  who  was  one  of  the  coheirs  of  the  said  barony,  as  coheir 

of  the  before-mentioned  Elizabeth  Le  Strange ;  and  as  such  coheir 

he  prayed  Her  Majesty  to  determine  the  abeyance  of  the  barony  in 

his  favour. 

Both  the  petitions  were  referred  by  the  House,  with  the  Attorney- 
General's  reports  respectively  annexed,  to  the  Lords  Committees 
for  Privileges. 

At  the  first  sitting  of  the  Committee,  on  the  16th  of  July,  1840, 
Sir  Harris  Nicolas  appeared  as  counsel  for  Sir  Jacob  Astley; 
Sir  William  FoUett  appeared  for  Mr.  Styleman  Le  Strange ;  and  the 
Attorney-General  {Sir  John  Campbell) y  for  the  Crown.  No  counsel 
or  agent  appearing  for  Mrs.  Browne,  proof  was  given  (as  required) 
that  she  had  been  served  with  notice  of  the  petitioners'  claims,  and 
of  the  reference  thereof  to  the  Committee. 

Sir  Harris  Nicolas  having  opened  the  allegations  of  Sir 
Jacob  Astley's  petition,  and  stated  generally  the  evidence  which  he 
had  to  support  them,  proceeded  to  examine  his  witnesses. 

Having  proved,  by  the  production  of  the  inrolments  of  writs  of 
summons  to  Parliament,  dated  in  December  in  the  49th  year  of 
King  Henry  III. — which  are  the  earliest  writs  of  summons  to  Peers 
now  extant,  on  record — that  Henry  de  Hastings  was  summoned  to 
that  Parliament,  the  learned  counsel  observed  to  the  Committee, 
that  as  the  rolls  of  Parliament  did  not  commence  until  the  reign  of 
Edward  I.,  he  could  not  give  the  usual  or  any  direct  proof  that  the 
said  *Henry  Lord  Hastings,  or  any  other  Peer,  sat  in  that  Parlia-  [  'iso  ] 
ment;  but  to  show  that  he  was  then  a  Baron  of  the  realm,  he 
proposed  to  put  in  an  instrument,  dated  at  London  the  18th  of 
December,  1268  (the  48th  of  Hen.  III.),  by  which  the  persons 
therein  styled  "  Barones,"  of  whom  Henry  de  Hastings  was  one, 
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Hastings     agreed  to  submit  to  the  award  of  Louis  King  of  France  the  disputes 

I' F*  P"  R A  (IF' 

between  Henry  III.  and  his  discontented  Barons,  respecting  the 
Provisions  of  Oxford  and  other  matters  (i). 

The  Attorney-General  objected  to  the  admissibility  of  that 
instrument  for  the  purpose  for  which  it  was  offered  and  submitted 
that,  as  it  was  not  an  act  done  or  purporting  to  be  done  in 
Parliament,  or  by  appointment  of  Parliament,  it  could  not  be 
taken  as  evidence  that  the  persons  named  in  it  were  Lords  of 
Parliament. 

Sir  H,  Nicolas  did  not  press  for  the  reception  of  the  instrument. 

That  Henry  de  Hastings  died  in  the  52nd  of  Hen.  III.  was  proved 
by  production  of  an  inquisition  taken  after  his  death ;  and  that  his 
son  John  was  one  of  the  **  Magnates  an<l  Proceres  *'  present  in  the 
Parliament  held  in  the  18th  of  Edw.  I.  (1290),  was  shown  by  the 
Parliament  roll  of  that  year  (2) ;  but  there  was  no  evidence  of  his 
having  been  summoned  to  that  Parliament,  no  writs  of  summons 
[  ♦151  ]  being  extant  on  record  *from  the  49th  of  Hen.  III.  to  the  23rd  of 
Edw.  I.  It  appeared,  however,  from  the  inrolments  of  writs  of 
summons  to  Parliament  in  that  year,  and  to  the  several  Parliaments 
in  the  27th,  28th,  and  84th  years  of  Edw.  I.  and  the  1st  and  6th  of 
Edw.  II.,  that  this  John  de  Hastings  was  summoned  as  a  Baron  to 
the  Parliaments  held  in  those  years ;  and  to  show  that  he  sat  in 
the  Parliament  held  at  London  the  28th  of  Edw.  I.,  it  was  proposed 
to  put  in  the  charter  roll  of  that  year,  in  which  his  name  appeared 
as  a  witness  to  the  confirmation  of  the  great  charter,  &c. 

The  Attorney -General  submitted  that  the  appearance  of  the 
name  of  a  person  as  a  witness  to  that  charter  could  not  be 
evidence  of  his  sitting  as  a  Peer  in  Parliament ;  because  he  might 
be  a  witness  to  the  charter  of  confirmation  without  being  a  Peer, 
and  he  was  not  described  as  a  Peer. 

Sir  Tlairis  Nicolas  replied,  that  he  could  show  that  all  the 
persons  whose  names  appeared  as  witnesses  to  the  act  of  confirma- 

(1)  Foedera,  New  Ed.  t,  1.  p.  433;  being  among  them,  added,  **et  cseteri 
1  Lords*  Hep.  on  the  Dig.  of  the  magnates  et  proceres  tunc  in  Parlia- 
Peerage,  p.  135.  men  to  existentes  pro  se  et  communitate 

(2)  A  memorandum  of  a  grant  to  the  totius  regni  quantum  in  ipsis  est  con- 
King,  ''in  pleno  Parliamento,"  entered  cessimus  domino  regi  ad  filiam  primo- 
in  that  roll,  after  mentioning  the  names  genitam  maritandum ,"  &c. 

of  several  persons,  Johannesde  Hastings 
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tion  were  summoned  to  Parliament  as  Peers.      His  object  in     Hastings 
producing  this  document  was  to  show  that  the  proceeding  took 
place  in  Parliament,  and  that  John  de  Hastings  was  present. 

The  evidence  was  received  for  that  purpose. 

In  further  proof  that  John  de  Hastings  sat  in  the  Parliament 
held  at  Lincoln  the  28th  of  Edw.  I.,  a  copy  of  a  letter  was  tendered, 
purporting  to  have  been  written  by  the  Earls  and  Barons  there 
assembled,  the  name  of  John  de  Hastings  being  among  them,  to 
Pope  Boniface  VHI.,  denying  his  right  to  the  kingdom  of  Scotland. 
(Two  copies  of  this  letter,  appearing  to  be  originals,  are  preserved 
in  the  Chapter  House,  Westminster.) 

The  Attoniey-General  objected  to  the  admission  of  this  [152] 
document,  as  it  did  not  appear  that  the  letter  was  an  act  done  in 
the  Parliament,  or  that  the  names  affixed  to  it  were  necessarily  the 
names  of  Peers.  He  objected  to  its  being  received  even  de  bene  esse 
(as  was  proposed  by  Sir  II.  Nicolas),  lest  its  admission  might 
create  doubts  as  to  the  rules  of  evidence  on  this  subject. 

Sir  Harris  Nicolas  submitted  that  it  was  admissible,  if  not  of 
itself,  at  least  in  connexion  with  the  other  evidence  which  he  had 
produced.  The  Lords*  Committees  on  the  Dignity  of  a  Peer,  at  the 
conclusion  of  their  Fourth  Report,  considered  that  this  letter  might 
be  sufficient  evidence  of  a  sitting  in  Parliament  by  those  whose 
names  were  signed  to  it,  if  there  was  no  other  sufficient  evidence  of 
their  being  summoned ;  as  there  is  in  this  case.  At  present,  as  the 
Committee  seem  inclined  against  the  reception  of  the  document,  he 
withdrew  it,  reserving  the  right  of  tendering  it  again,  should  he 
find  it  material. 

The  document  was  not  again  tendered. 

After  proving  by  an  inquisition  that  John  de  Hastings  died  in  the 
6th  of  Edw.  II.,  and  that  John,  his  son  and  heir,  was  summoned 
to  several  successive  Parliaments,  and  that  Lawrence,  his  grandson, 
was  summoned,  and  was  created  Earl  of  Pembroke,  and  that  that 
line,  and  also  the  Earldom  of  Pembroke,  became  extinct  on  the 
death  of  John,  the  sixth  Baron,  without  issue,  in  the  18th  of 
Ric.  II.,  Sir  II.  Nicolas — in  order  to  show  that  the  title  of 
Hastings  then  devolved  on  the  male  issue  of  the  first-named  John, 
spoond  Baron  Hastings,  by  his  second  wife  Isabel  le  Despenser 
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HASTTN09  (the  line  through  which  the  petitioners  claimed),  instead  of  the 
descendants  of  his  *only  daughter  Elizabeth,  by  his  first  marriage 
with  Isabel  de  Valence,  the  ancestors  of  Lady  Grey  de  Ruthyn — 
put  in  evidence  numerous  inquisitions  taken  after  the  death  of 
John  the  sixth  and  last  Baron  Hastings.  By  some  of  these  it  was 
found  that  Hugh  Hastings,  who  was  the  lineal  heir  male  descended 
in  the  fourth  generation  from  the  said  second  marriage  of  the 
second  Baron  Hastings,  was  the  last  Baron's  heir  to  several  manors. 
By  some  it  was  found  that  Lord  Grey  de  Ruthyn,  grandson  of  the 
said  Elizabeth  Hastings,  was  heir  to  various  other  lands ;  while  it 
was  found  by  others  of  them  that  other  persons  were  heirs  to  other 
lands  of  the  said  last  Baron ;  but  that  the  said  Hughes  brother  and 
heir  was  heir  to  the  lands  held  by  the  last  Baron*s  widow,  he 
being,  on  the  widow's  death,  found  heir  to  the  last  Baron.  From 
said  Hiigh  and  Edward  the  descent  of  the  title  was  traced  down  to 
Edward's  great-grandson,  Sir  George  Hastings,  between  whose 
grand-daughters,  Anne  and  Elizabeth,  it  fell  into  abeyance  in 
1540.  There  was  no  attempt  to  prove  that  any  of  their  ancestors, 
from  the  death  of  the  sixth  Baron  in  1389,  was  summoned  to,  or 
sat  in,  Parliament;  and  the  reason  given  for  their  not  claiming  the 
dignity  was,  that  until  1641  the  law  was  not  declared  that  the  rale 
of  po88€88io  fratfis  was  not  applicable  to  the  descent  of  dignities,  as 
it  was  to  lands ;  and  therefore  the  family  of  the  Greys  de  Buthyn, 
descended  from  Elizabeth  Hastings,  who  had  assumed  the  title, 
were  supposed  during  the  whole  interval  to  have  a  better  right  to 
it  than  the  descendants  from  her  brother  of  the  half  blood  (i). 

[  *io*  ]  *Long  before  the  time  that  the  law  was  declared,  the  title  was 
really  in  abeyance  between  the  descendants  of  Anne  and  Elizabeth, 
grand-daughters  of  Sir  George  Hastings  (that  is,  from  1542  to  1641). 

The  evidence  given  to  show  that  Mrs.  Browne  was  the  lineal 
descendant  and  heir  of  the  said  Anne  Hastings,  and  that  the  two 
claimants  were  descendants  from  and  coheirs  of  Elizabeth,  whose 
great-grandson.  Sir  Nicholas  Le  Strange,  was  the  great -grandfather 
of  Armine  and  Lucy  Le  Strange  (the  claimants'  respective  great- 
grandmothers),  consisted  of  inquisitions,  of  marriage  settlements, 
and  other  deeds  and  accounts  from  the  family  repositories,  records 

(1)  The  law  was  bo  declared  on  the  Baronies  by  Writ,  pp.  195,  196 ;  and 

claim    of    Mr.    Longueville    to    the  the  Lords'  Committees  on  the  Dignity 

HastiDgs  Barony,   as  the  right  heir  of  a  Peer,  1st  Repoi*t,  442,  and  3rd 

of  Elizabeth  Hastings.     See  the  Lords  Beport,  26,  47. 
Journals,  vol.   4,    1640-41 ;    CoUins's 
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from  the  courts  of  law,  wills  from   the  Prerogative  and  other     Habtikos 

Pb  e  bag  el 

Ecclesiastical  Courts,  registers  of  births  and  deaths,  inscriptions  on 
tombs  and  monuments.  On  these  no  questions  arose  material  to 
notice. 

At  a  subsequent  sitting  of  the  Committee  of  Privileges,  the        i34i. 
Attorney 'General  called  their  attention  to  a  petition  presented  to  *  ^^May^ 

the  House  since  their  last  meeting,  by  the  Marchioness  of  Hastings,         

in  her  right  as  Baroness  Grey  de  Buthyn,  stating,  among  other 
things,  that  she  claimed  to  be  entitled  to  the  Barony  of  Hastings 
as  sole  heir  of  the  whole  blood  of  Lawrence,  fourth  Baron  Hastings, 
and  sole  heir  of  the  body  of  Beginald  de  Grey,  who  in  1425  styled 
himself  "  Lord  Hastings,  Waysford,  and  Buthyn ;  and  sole  heir 
likewise  of  the  grandson  of  said  Beginald  Edmond,  created  Earl  of 
Kent  in  1465,  by  Edward  IV.,  who  therein  described  him  *  Baro  et 
domiuHS  de  Hastings,  Waysford  et  Ruthyn :  '  which  peerages,  titles 
and  honours  this  petitioner  claimed  to  be  vested  in  her,  she  being 
sole  issue  of  her  father  *Henry,  the  last  Lord  Grey  de  Buthyn,  who  [  ♦155  ] 
died  in  1810 ;  and  therefore  she  prayed  their  Lordships  to  postpone 
tlieir  decision  on  the  other  claims  until  she  should  have  an  oppor- 
tunity of  laying  her  case  before  them,  and  of  being  heard  thereon ;  and 
that  she  may  be  at  liberty  to  attend  the  Committee,  and  be  heard 
by  her  counsel  and  agents,  in  opposition  to  the  said  other  claims." 

No  counsel  or  agent  appearing  for  her  Ladyship  at  this  sitting, 
the  agent  of  Sir  Jacob  Astley,  in  compliance  with  the  order  of  the 
Committee  (who  were  not  satisfied  with  notice  served  on  her 
Ladyship's  solicitors),  afterwards  served  personal  notice  on  her 
Ladyship  of  the  Committee's  proceedings  on  the  claims  of  Sir  Jacob 
Astley  and  Mr.  Styleman  Le  Strange. 

Sir  Harris  Nicolas  having  summed  up  the  evidence  for  Sir 
Jacob  Astley,  and  Sir  W.  Follett  having  done  the  same  for  Mr. 
Styleman  Le  Strange,  the  Attorney -General  was  heard  to  observe 
on  the  whole  case. 

iSt7-  Harris  Nicolas  was  allowed  to  supply,  on  a  subsequent  day, 
evidence  which  had  by  accident  been  omitted :  namely,  certain 
inquisitions  jwst  mortem,  to  prove  that  Isabella  Le  Despenser 
was  the  second  wife  of  John,  second  Baron  Hastings.  This  was 
necessary  in  order  to  remove  some  of  the  Attorney-GeneraVs 
objections. 

8—2 
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Hastings         All  the  questions  raised  are  stated  in  the  following  speech  : 
Teebage. 

May  13.         ThE    LoRD   CHANCELLOR  I 

This  case  has  come  before  your  Lordships  under  a  reference  by 
[  ♦IjS  j  her  Majesty  on  *a  petition  of  Sir  Jacob  Astley,  and  another  of  Mr. 
Styleman  Le  Strange,  severally  claiming  the  Barony  of  Hastings, 
which  is  stated  to  have  been  created,  or  certainly  to  have  existed, 
in  the  4yth  of  Henry  III.  The  pedigree,  so  far  as  it  traces  the 
descent  from  the  party  in  whom  that  barony  was  vested,  appears 
to  me,  after  a  laborious  investigation  of  the  evidence  affording  the 
different  links  in  it,  to  have  been  made  out.  At  the  same  time, 
there  always  is  some  degree  of  doubt  in  coming  to  a  conclusion 
upon  facts  of  such  very  ancient  date;  and  we  always  feel  some 
hesitation  in  coming  to  a  conclusion  on  evidence  of  that  description. 
It  does,  however,  happen  in  this  case,  that  most  of  the  steps  of  the 
pedigree  are  supported  by  public  documents,  inquisitions,  and  other 
instruments,  which  leave  no  doubt  as  to  the  facts  which  are  stated 
in  these  documents ;  and  upon  the  whole  your  Lordships  will,  I 
think,  be  safe  in  acting  upon  the  evidence. 

The  evidence  shows  that  the  barony  fell  into  abeyance  in  the 
year  1542.  Anne  Hastings,  who  was  the  daughter  of  Sir  Hugh 
Hastings,  and  her  sister  Elizabeth,  were  the  only  two  children  of 
that  Sir  Hugh  Hastings  who  would  have  been  entitled  to  the 
barony  if  it  had  been  claimed,  in  the  manner  set  out  in  the 
petitions ;  and  from  that  Anne  is  descended,  not  either  of  the 
parties  claiming  the  title,  but  another  party  who  is  not  before  your 
Lordships  as  a  party  claiming,  according  to  the  form  of  proceeding 
which  is  adopted  by  your  Lordships  in  cases  of  this  sort.  Mrs. 
Browne  is  proved  to  have  been  descended  from  that  Anne  Hastings  ; 
she,  therefore,  would  be  one  of  the  parties  in  whom  the  title  is 
vested  as  a  co-heir.  Her  sister,  Elizabeth,  is  the  ancestor  of  both 
[  *157  ]  the  claimants;  Mr.  *  Styleman  Le  Strange  being  descended  from 
Armine,  who  was  the  elder  daughter  of  Sir  Nicholas  Le  Strange, 
and  who  died  in  the  year  1708 ;  and  Sir  Jacob  Astley  being 
descended  from  Lucy,  the  younger  sister  of  that  Armine.  There 
are  three  parties,  therefore,  in  whom  the  title  is  vested:  Mrs.  Browne, 
who  is  descended  from  the  eldest  branch ;  and  the  other  two,  who 
are  descended  from  the  junior  branch ;  namely,  the  two  daughters 
of  Sir  Nicholas  Le  Strange,  who  was  the  heir  and  lineal  descendant, 
ill  the  fifth  generation,  of  Elizabeth  Hastings. 

Some  questions  have  been  raised  at  your  Lordships'  Bar,  which 
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undoubtedly  are  entitled  to  the  most  serious  consideration.  The  Hastings 
first  of  those  is,  how  far  there  has  been  proved,  in  this  ease,  that 
which  is  required  in  the  absence  of  a  patent,  to  establish  a  title 
descendible  to  heirs  general :  namely,  a  summons  to,  and  sitting 
in.  Parliament.  That  a  summons  and  a  sitting  constitute  a  title 
descendible  to  heirs  general  has  been  established  and  acted  upon 
in  so  many  cases  (i),  that  I  need  not  now  consider  it  a  question 
open  to  discussion.  The  chief  point,  therefore,  in  this  case  is, 
whether  there  has  been  proved  that  which,  according  to  former 
decisions,  constitutes  a  title  to  a  dignity  of  this  description.  The 
other  is  a  point,  not  of  law,  but  rather  of  fact ;  namely,  whether 
the  absence  of  any  exercise  of  the  right  to  this  title  from  the  time 
it  has  been  proved  to  have  been  last  held  by  Sir  John  de  Hastings 
(sixth  Baron  Hastings),  who  died  in  the  year  1389,  does  not  raise  a 
presumption  that  there  must  at  that  time  have  been  something,  which 
cannot  now  be  traced,  but  which  precluded  the  party,  *who  would  [  *Jo8  ] 
otherwise  have  been  entitled,  from  claiming  the  barony  at  that  period. 
Though  length  of  time  itself  is  no  bar  to  a  claim  to  a  dignity, 
yet  where  you  are  examining  matters  of  fact,  and  endeavouring  to 
ascertain  the  rights  of  persons  who  come  forward  to  claim  it, 
undoubtedly  a  great  presumption  is  raised  against  the  validity  of 
that  claim,  when  you  find  the  dignity  descendible  at  a  particular 
period  in  a  way  that  would  entitle  a  party  to  take  it  up,  and  you 
find  that  that  claim  was  not  made,  or  at  all  events  that  the  party 
did  not  succeed  ;  unless  there  are  circumstances  in  the  case  which 
enable  your  Lordships  to  come  to  a  conclusion  that  the  circumstance 
of  the  dignity  not  having  been  taken  up  is  satisfactorily  explained. 
Where  a  title  falls  into  abeyance,  and  is  claimable  either  by  two 
sisters  or  the  descendants  of  two  sisters,  no  doubt  the  prescription 
against  the  title  does  not  exist,  because  neither  of  those  parties 
could  assert  a  right  to  the  title  without  the  consent  of  the  Grown ; 
and  if  the  Crown  did  not  think  proper  to  exercise  its  prerogative  by 
deciding  to  which  of  the  two  sisters  the  title  should  descend,  neither 
party  could  assert  her  title  in  her  own  right.  If  the  Crown  does 
not  so  decide  in  the  first  instance,  after  the  title  has  fallen  into 
abeyance,  it  may  go  on  from  generation  to  generation ;  and  the 
circumstance,  therefore,  of  its  falling  into  abeyance  and  not  being 
claimed,  undoubtedly  does  not,  in  that  case,  raise  any  strong 
presumption  against  the  claim. 

(1)  Vide  the   Vaux  case,  47  R.  R.      and  Camoys  cases,  49  R.  R.  174, 195  (6 
105  (5  CI.  &  Fin,  626) ;  and  the  Braye      CI.  &  Fin.  767,  789). 
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Hastings  There  have  been  cases  before  your  Lordships  in  which  j'ou  have 
EEBAGE.  i.QpQi.|;^^  in  favour  of  the  titles,  where  that  circumstance  did  not 
exist,  and  where  the  titles  appeared  not  to  have  been  taken  up  by 
the  next  possessors,  it  not  appearing  that  the  circumstances  of  the 
[  'loO  ]  ^cases  were  such  as  presented  any  impediment,  which  would  have 
prevented  them  from  claiming  the  titles.  It  must  always  depend 
on  the  particular  circumstances  of  each  case ;  it  is,  at  most,  but  a 
case  of  presumption ;  that  is  to  say,  a  presumption  that  there  must 
have  been  something  which  cannot  now  be  discovered,  which  might 
have  prevented  the  party,  who  would  otherwise  be  entitled  to  the 
dignity,  from  claiming  it. 

With  regard  to  the  first  point,  namely,  how  far  in  this  case  there 
have  been  a  summons  and  a  sitting,  both  being  necessary  to  con- 
stitute a  title  to  the  dignity  claimed,  the  facts  may  be  very  shortly 
stated.  Sir  Henry  de  Hastings,  the  father  of  Sir  John  de  Hastings, 
from  whom  the  claimants  are  descended,  appears  to  have  been 
summoned  to  Parliament  on  the  24th  of  December,  in  the  49th  year 
of  Henry  III. :  of  that  there  appears  to  be  no  question  ;  the  writs 
of  summons  to  that  Parliament  are  preserved,  and  they  prove  the 
fact ;  but  there  is  no  evidence  that  that  Sir  Henry  de  Hastings  sat 
in  Parliament.  There  is  undoubted  proof  of  his  having  been 
summoned,  but  no  proof  of  his  having  sat.  His  son  John  de 
Hastings  is,  I  think,  clearly  proved  to  have  sat  in  Parliament  in 
the  18th  of  Edw.  I.,  but  not  proved  to  have  been  summoned  to  that 
Parliament. 

The  sitting  in  Parliament  must  be  proved  by  some  proceeding 
in  Parliament  itself,  and  there  is  produced  and  proved,  as  of  the 
date  of  the  18th  Edw.  I.,  in  the  year  1290,  a  document,  professing 
to  be  in  the  nature  of  a  grant  to  the  King,  described  to  be  '*/w  jyleno 
Parliameuto  ipsins  domini  regisy^  which  states  the  Barons  and  Lords 
present;  and,  among  others,  Johannes  de  Hastings;  and,  after 
[  ♦100  ]  naming  him  and  others,  *it  says,  '*  et  aeteri  viagnates  et  proeeres 
tunc  in  Parliamento  existentesy  The  grant  is  stated  to  have  been 
not  properly  the  subject  of  a  grant  by  Parliament ;  but  whether  the 
subject  of  a  grant  by  Parliament  or  not,  is,  I  apprehend,  not  material, 
provided  it  appears  clearly  that  it  was  a  proceeding  in  Parliament ; 
and  the  document  itself  states  that  it  was  **  in  phmo  ParUamentn,'' 
and  states  the  parties  present  to  have  been,  among  others,  **  Johannes 
de  Hastings,  et  ccetevi  magnates  et  proeeres  tunc  in  Parliamento 
existentes,'*  There  is  nothing  to  impeach  this  document  as  having 
been  a  proceeding  in  Parliament :  it  is,  therefore,  a  Parliamentary 
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proceeding,  recognising  Johannes  de  Hastings  as  being  then   a     Hastings 

member  of  your  Lordships'  House;  and  I  apprehend  it  comes, 

therefore,  within  all  the  rules  by  which  your  Lordships  try  the  fact 

of  whether  there  has  been  a  sitting.     This  has  not  been  or  pretended 

to  be  the  great  difficulty  in  the  present  case ;  but  the  difficulty  is, 

that  there  is  or  not  proof  produced  of  the  summons  to  that  Sir 

John  de  Hastings  to  sit  in  that  Parliament.    At  a  subsequent  date 

there  are  many  instances  proved  of  the  same  individual  having  been 

summoned ;  but  then,  in  those  subsequent  Parliaments,  there  is  no 

proof  of  his  having  sat. 

Now  your  Lordships,  in  investigating  this  part  of  the  evidence, 
find  that  as  a  matter  of  fact :  you  find  an  individual  whose  father  ' 
was  certainly  summoned  to  Parliament ;  you  find  the  same  indi- 
vidual summoned  to  subsequent  Parliaments ;  you  find  the  same 
individual  sitting  in  a  preceding  Parliament ;  and  the  question  is, 
whether  there  be  any  rule  by  which  your  Lordships  are  to  be 
guided  in  coming  to  the  conclusion  that  he  was  regularly  summoned 
to  the  Parliament  *in  which  you  find  that  he  sat.  I  apprehend  [  *i6i  ] 
that  there  is  no  such  rule :  but  although  it  is  quite  clear  that,  in 
order  to  constitute  the  dignity  claimed,  there  must  be  a  summons 
and  a  sitting,  your  Lordships  having  the  fact  of  a  sitting  proved, 
must,  according  to  the  ordinary  rules,  investigate  the  question 
whether  that  sitting  was  or  was  not  under  a  summons ;  of  which 
there  is  now  no  positive  proof.  Under  these  circumstances,  strictly 
speaking,  the  proper  test  and  evidence  of  a  summons  would  be  the 
writ  itself;  but  there  are  many  cases  in  which  writs  cannot  be 
produced,  and  in  this  case  there  is  proof  that  the  writs  of  that 
period,  that  is,  the  period  covered  by  the  year  1290  (18th  of  Edw.  I.), 
in  which  this  individual  must  have  been  summoned,  if  summoned 
at  all,  are  not  forthcoming.  The  case,  therefore,  as  far  as  regards 
summons,  rests  on  this  individual  having  been  summoned  subse- 
quently, at  different  periods;  your  Lordships  not  having  the 
summons  produced  for  this  period,  but  having  the  fact  of  his  having 
sat  in  Parliament  in  that  year. 

Under  these  circumstances,  it  appears  to  me  that  your  Lordships 
may  be  well  justified  in  coming  to  the  conclusion  that  he  had  a 
writ  of  summons,  which  at  that  period  would  alone  entitle  him  to 
sit  in  this  House.  The  only  suggestion  consistent  with  his  having 
sat  in  this  House  at  all,  without  a  summons,  would  be  his  having 
intruded  himself  into  the  House  without  authority :  whereas,  no 
Peer  at  that  time,  nor  at  this  time,  could  enter  this  House  without 
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Hastings  having  his  summons  with  him.  The  question  is,  whether  your 
Lordships  are  to  presume  that  he  was  there  without  that  legal 
authority ;  or  whether,  connected  with  other  collateral  facts,  of  a 
L  '162  ]  summons  at  an  earlier  ^period,  and  summonses  at  subsequent 
periods,  your  Lordships  may  not  safely  come  to  the  conclusion  that 
he  was  summoned  at  that  time  ;  upon  the  principle  of  law,  omnia 
presximmuntur  legitime  facta  donee  probetur  in  contrarium,  I 
apprehend  your  Lordships  may  do  what  you  have  done  on  former 
occasions  :  presume,  upon  the  collateral  evidence  in  this  case,  that 
that  took  place  which  alone  could  justify  the  sitting ;  namely,  that 
Sir  John  de  Hastings  was  summoned  to  Parliament  in  the  18th  of 
Edw.  I.  Then  take  Sir  John  de  Hastings  as  the  first  Peer  who 
sat — because  there  is  no  evidence  of  Sir  Henry  de  Hastings  having 
sat,  though  no  moral  doubt  can  exist  of  his  having  been  the  Peer 
from  whom  Sir  John  de  Hastings  derived  his  title  ;  but  where  a  party 
is  claiming  a  dignity,  and  he  derives  his  title  from  some  individual 
as  his  ancestor,  he  is  bound  to  show  the  concurrence  of  those  two  cir- 
cumstances, of  a  summons  and  a  sitting,  in  that  ancestor — ^it  appears 
to  me  that  your  Lordships  are  acting  within  the  principle  which  has 
regulated  your  former  proceedings  in  cases  of  this  sort,  in  coming 
to  the  conclusion  upon  the  evidence,  that  Sir  John  de  Hastings  was 
summoned,  and  sat  in  the  Parliament  of  the  18th  of  Edw.  I. 

The  title  descended  in  the  issue  of  that  Sir  John  de  Hastings 
through  several  generations.  He  had  one  son,  whose  issue  enjoyed 
the  barony  for  a  certain  period  of  time,  but  which  issue  failed  in 
the  year  1389.  He  had  also  a  daughter,  Elizabeth,  who  married 
Lord  Grey  de  Ruthyn,  from  whom  another  line  descended,  now 
represented  by  Lady  Grey  de  Euthyn,  Marchioness  of  Hastings. 
Upon  the  failure,  in  1389,  of  the  line  of  the  son  of  Sir  John  de 
Hastings,  namely.  Sir  John  de  Hastings,  Sir  Lawrence  de  Hastings, 
[  *163  J  and  *then  Sir  John  de  Hastings  again, — upon  the  failure  of  that 
line.  Sir  John  de  Hastings,  the  first  Peer  who  sat,  having,  it  is 
very  clearly  proved,  married  a  second  wife,  both  of  his  wives  being 
named  Isabel, — from  his  second  wife  was  descended  Sir  Hugh  de 
Hastings,  who  is  the  ancestor  of  the  present  claimant.  According 
to  the  rules  of  law,  the  Barony  would  have  fallen  to  the  Hugh 
Hastings  who  was  descended  in  that  line,  and  who  died  in  1396  ; 
and  upon  his  death  it  would  have  gone  to  his  brother.  Sir  Edward ; 
and  thence  arises  the  second  difficulty  which  has  been  suggested  at 
your  Lordships'  Bar.  I  do  not  detain  your  Lordships  by  observing 
upon  the  difficulty  which  at  one  time  was  suggested,  of  the  proof  of 
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the  second  marriage  of  Sir  John  de  Hastings  with  Lady  Isabel,  the  Hashinos 
daughter  of  Hugh  Le  Despenser,  because  it  appears  to  me,  upon 
looking  at  the  inquisitions  which  have  since  been  produced,  that 
that  fact  is  very  satisfactorily  established,  and  there  is  no  doubt 
that  Sir  John  de  Hastings,  by  his  second  marriage  with  that 
Isabel,  had  the  descendants  who  are  represented  in  this  pedigree  as 
being  the  ancestors  of  the  present  claimants. 

But  this  question  arises :  Sir  John  de  Hastings,  who  died  in  1389, 
was  the  last  possessor  of  the  dignity  ;  and  there  was  this  difficulty 
raised  at  your  Lordships'  Bar :  that  the  male  descendants  of  Sir  John 
by  the  second  wife  were  the  parties  entitled  to  the  Peerage,  but 
that  they  did  not  make  any  claim  to  it ;  and  that,  from  that  period 
to  the  present,  there  has  not  been  any  enjoyment  of  the  dignity  by 
any  person  in  whom,  under  those  circumstances,  it  would  vest. 

If  the  case  had  stood  nakedly  upon  those  facts, — although  there 
are  cases  which  would  justify  your  *Lordship8  in  passing  over  that  [  ♦164  ] 
difficulty,  and  not  concluding  the  case  on  account  of  not  being  able 
to  explain  how  that  non-enjoyment  of  the  dignity  happened, — there 
would  have  been  great  difficulty  in  assuming  that  they  were  in  fact 
entitled  to  the  dignity,  when  no  person  descended  from  Sir  John  de 
Hastings  had,  during  so  long  a  period,  asserted  that  title.  But  the 
circumstances  of  this  case  appear  to  me  to  remove  that  difficulty, 
because  it  appears  that  upon  the  death  of  the  male  line  of  Sir  John 
de  Hastings  (called  in  the  pedigree  the  second  Baron  Hastings), 
there  being  descendants  of  Elizabeth  his  daughter,  the  question 
arose  how  far  the  descendants  of  that  daughter  were  entitled,  in 
preference  to  the  descendants  of  the  son  of  the  second  marriage ; 
there  being  a  rule  of  law  applicable  to  land,  and  the  question 
arising  whether  the  rule  of  law  applicable  to  land  did  or  did  not 
apply  to  a  dignity.  It  is  proved  that  a  contest  arose  between 
the  descendants  of  that  Elizabeth  and  Sir  Edward  Hastings,  the 
descendant  of  the  son  of  the  second  marriage,  and  that  that  contest 
continued  for  a  considerable  length  of  time,  upon  the  question  how 
far  the  dignity  was  affected  by  the  rule  of  law  applicable  to  land. 
I  wish  to  call  your  Lordships*  attention  to  the  fact,  that  when  that 
contest  was  determined,  and  that  question  of  law  decided,  the  title 
was  then  in  abeyance  between  the  heirs  of  Anne  Hastings  and 
Elizabeth  Hastings,  the  daughters  of  Sir  Hugh,  who  died  in  1540. 
From  the  year  1540  the  title  was  in  abeyance  ;  and  in  1641,  when 
it  appears  that  it  was  decided  that  the  possessio  fratris  did  not  apply 
to  a  dignity,  the  parties  then  entitled  to  this  dignity  were  not 
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FiASTiNGs  persons  who  could,  of  their  own  authority,  take  it  up,  and  exercise 
'EERAGE.  jjjjg  privilege ;  but  they  were  the  *descendants  of  daughters,  who 
could  not  take  the  Peerage  without  the  act  of  the  Crown,  declaring 
in  whose  behalf  the  abeyance  should  be  determined.  During  that 
period  of  time  it  was  precisely  the  same  question  that  has  been  so 
often  determined  with  respect  to  a  title  in  abeyance ;  in  which  case 
there  is  no  presumption  arising  from  no  claim  having  been  made, 
because  there  was  no  right  in  either  party  to  enforce  that  claim. 

When,  therefore,  your  Lordships  see  that  at  the  period  at  which 
the  ancestors  of  the  present  claimants  would  have  been  entitled  to 
assert  a  right  to  the  present  dignity,  a  question  of  law  existed,  which 
prevented  that  right  from  being  asserted  until  a  period  at  which  the 
title,  descendible  in  the  line  of  issue  male  of  the  second  marriage, 
had  fallen  into  abeyance,  I  think  you  have  circumstances  proved 
sufficient  to  explain  how  it  happened  that  the  title  had  been  so  long 
suspended,  and  why  no  person  came  forward  to  assert  it.  This 
being  the  only  circumstance  in  this  case  in  which  it  differs  from 
many  others  which  your  Lordships  have  had  before  you,  and  there 
being  quite  sufficient,  in  my  opinion,  to  induce  your  Lordships  to 
come  to  the  conclusion  that  this  cu*cumstance  is  not  sufficient  to 
overthrow  the  title  as  derived  from  the  evidence  which  has  been 
given,  I  should  recommend  your  Lordships  to  come  to  the  con- 
clusion that  the  claimants  have  made  out  their  title ;  that  is  to  say, 
that  Mr.  Styleman  Le  Strange,  claiming  from  Armine  the  eldest 
daughter  of  Sir  Nicholas  Le  Strange,  and  Sir  Jacob  Astley, 
claiming  through  Lucy  the  second  daughter,  have  proved  their 
descent  from  Sir  John  de  Hastings,  the  Baron  who  appears  to  have 
[  •160  ]  Bat  in  this  House  in  the  18th  of  Edw.  I.,  and  held  the  dignity  *of 
the  Barony  of  Hastings ;  that  it  appears  that  the  dignity  fell  into 
abeyance  on  the  death  of  Sir  Hugh  Hastings,  in  1540 ;  and  that 
Mrs.  Browne,  who  is  not  claiming,  but  whose  title  has  been  proved 
by  the  other  claimants,  is  descended  from  Anne  Hastings,  the 
eldest  daughter  of  Sir  Hugh  Hastings,  who  died  in  1540 ;  and  which 
was,  therefore,  the  elder  branch.  If  your  Lordships  come  to  this 
decision,  you  will  ascertain  the  fact  that  the  barony  was  in 
abeyance  in  the  said  three  individuals,  and  that  it  will  remain  so 
till  the  Crown  think  proper  to  determine  it. 

His  Lordship  then  moved,  and  the  Committee  resolved,  '*That 
it  appeared  that  the  Barony  of  Hastmgs  was  vested,  as  a  barony 
descendible  to  heirs  general  of  the  body,  in  John  de  Hastings,  who 
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died  in  1313 ;  and  that  the  said  John  de  Hastings,  Baron  Hastings,  ftastinok 
was  sammoned  to  and  sat  in  Parliament  in  the  18th  of  Edw.  L, 
and  left  one  son,  John,  and  one  daughter,  Elizabeth,  by  his  first 
marriage,  and  two  sons  by  his  second  marriage ;  and  that  the  issue 
of  the  said  John,  the  son  of  the  said  Baron  Hastings  by  his  first 
marriage,  failed  in  1889 ;  and  that  Frances,  the  wife  of  the  Rev. 
Richard  Browne,  Henry  Le  Strange  Styleman  Le  Strange,  and 
Sir  Jacob  Astley,  Bart.,  are  descended  from  the  eldest  surviving 
son  of  the  said  John  Baron  Hastings,  who  died  in  1313,  by  his 
second  marriage ;  and  that  the  said  Barony  is  in  abeyance  between 
the  said  Frances  Browne,  being  descended  from  Anne  the  eldest 
daughter  of  Sir  Hugh  Hastings,  who  died  in  1540,  and  the  said 
Henry  Le  Strange  Styleman  Le  Strange  and  the  said  Sir  Jacob 
Astley,  being  descended  from  Elizabeth  the  younger  daughter  of 
the  said  Sir  Hugh  Hastings ;  the  said  Henry  *Le  Strange  Styleman  [  *i<57  ] 
Le  Strange  being  descended  from  Armine  the  eldest  daughter,  and 
the  said  Sir  Jacob  Astley  being  descended  from  Lucy  the  second 
daughter  of  Sir  Nicholas  Le  Strange,  who  died  in  1724." 

The  resolution  was  reported  to  the  House  and  agreed  to,  and 
presented  to  her  Majesty,  who  was  pleased  to  determine  the 
abeyance  of  the  barony  in  favour  of  Sir  Jacob  Astley,  by  directing 
a  writ  of  summons  to  Parliament  to  be  issued  to  him  by  the  name 
and  style  of  Jacob  Astley  de  Hastings ;  in  pursuance  of  which  his 
Lordship,  on  the  18th  of  May,  1841,  took  his  place  on  the  Barons' 
bench,  next  below  the  Lord  de  Ros. 


1841. 
April  fi. 


Appeal  from  the  Court  of  Session. 
GOVERNORS  of  the   ROYAL   BANK  op  SCOTLAND        i«*o. 
P.  ADAM  CHRISTIE  and  Others,  Creditors  op  the    ApHi  2,  e. 
LATE  Thomas  Allan,  Banker   in  Edinburgh  (1). 

(8  Clark  &  Fiunelly,  214—230.) 

Partnership — Private  estate — Payment  of  debts  of  former  partnership —    Cottenham 
Heir.  L.O. 

A  partnership  composed  of  three  persons,  A.,  B.  and  C,  gave  a  joint  and         [  214  1 
several  bond  to  a  bank,  to  cover  advances  to  be  made  to  them  by  the  bank 
on  a  cash  credit ;  and  in  that  bond,  two  estates  held  by  A.  were  speciallj' 

(1)  See  the  Partnership  Act,  1890  L.  R.  9  C.  P.  692;   ^Wi/  hrother^  v. 

(53  &  54  Vict.  c.  39),  8.  36  (3).     And  Owners  of  S,S.  Mecca  [1897]  A.  C.  286; 

as  to  the  application  of  the  rule  in  66  L.  J.  P.  86  ;  and  see  Mutton  v.  Ptut 

f'Jfiyton'B  case  (15  E.  E.  161),  compare  [1900]  2  Ch.   79,  69  L.   J.  Ch.   484, 

City   Disronnt    Co,    v.    M'Lean    (1874)  C.  A.— E.  C. 
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[  '215  ] 


named  as  part  securities  fgr  these  advances :  A.  died :  Held,  that  by  his 
death  the  partnership  was  dissolved,  and  the  security,  so  far  as  his  estate^ 
were  conceraod,  weis  no  further  continued ;  no  arrangement  between  the 
surviving  partners,  or  between  them  and  the  bank,  for  the  piurpose  of 
settling  the  general  account*,  being  capable  of  affecting  that  security. 

After  the  death  of  A.  the  bank  continued  as  before  its  dealings  with  the 
partnership,  then  constituted  by  B,  and  C. ;  and  at  a  certain  period,  payments 
made  to  the  bank  entirely  balanced  the  debt  due  to  it  at  the  time  of  A.'s 
death:  Held,  that  the  sei>arate  liability  of  A.'s  estates  was  thereby 
discharged. 

B.,  the  son  and  heir  of  A.,  within  one  year  after  his  father's  death,  gave 
to  the  bank  a  heritable  bond  over  his  father's  estates,  for  securing  pajnnent 
of  advances  to  be  made  br  the  bank :  Held,  that  this  was  a  bond  for  his 
own  and  not  for  his  father's  debts,  and  was  consequently  void  (as  against 
the  creditors  of  the  father)  under  the  Scottish  Act  of  1661,  as  a  bond  granted 
by  the  heir  within  one  year  of  the  father's  death. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session, 
pronounced  under  the  following  circumstances :  A  banking  house 
in  Scotland  long  carried   on  business,  notwithstanding  different 
changes  in  the  partners  interested,  under  the  style  of  Robert  Allan 
&  Son.     This  firm  became  bankrupt  in  1834,  and  contests  then 
arose  between  the  creditors  of  the  firm  and  the  creditors  of  Thomas 
Allan,  the  senior  partner,  as  to  two  certain  estates  called  Campse 
and  Lauriston.     *The  appellants,  creditors  of  the  firm,  insisted 
that  these  estates  had  become  primarily  liable  to  them  for  advances 
made  by  them,  on  heritable  securities,  to  the  partnership.     The 
respondents,  the  private  creditors  of  Thomas  Allan,  contended  that 
these  estates  belonged  to  the  individual  partner  Thomas  Allan,  and 
were  liable,  in  the  first  instance,  to  his  creditors.     Thomas  Allan 
had  become,  by  the  death  of  his  father  in  1818,  the  chief  partner 
in  the  firm,  and  he  then  took  into  partnership   one  Alexander 
Wight.     In  1820,  an  estate  called  Campse,  in  the  county  of  Fife, 
upon  which  the  partnership  had  had  a  mortgage,  was  sold  under  a 
sequestration  issued  against  the  mortgagor,  and  was  purchased  for 
the  sum  of  7,000/.,  which  sum  came  out  of  the  partnership  funds. 
In  the  partnership  books  was  the  entry,  *'  Estate  of  Campse,  near 
Dumfermline ;  *'  and  under  this  head  was  kept,  on  one  side,  an 
account  of  the  price  of  the  estate,  and  the  amount  of  the  annual 
outlay  upon  it ;  and  on  the  other  side,  an  account  of  the  rents  and 
profits  received  therefrom.      At  the  close  of  the  year  1820,  this 
estate  was  conveyed  by  the   trustee   under  the  sequestration,  to 
Thomas  Allan ;  and  by  a  deed,  to  which  the  members  of  the  firm 
were  partners,  it  was  declared  that  the  purchase  was  for  him  alone  ; 
and  to  him  was  assigned  the  partnership  claim  on  the  estate,  in 
consideration  of  the  sum  of  7,000/.,  the  receipt  of  which  was 
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thereby  acknowledged  by  the  firm.  In  1824,  the  estate  of  Lauriston,      Bask  of 

Scotland 
in  the  county  of  Edinburgh,  was  bought  for  the  sum  of  26,272Z.  r. 

The  negotiations  for  the  purchase  of  this  estate,  which  had  been     Chbistie. 

pending  during  nearly  the  whole  of  1823,  w^ere  .carried  on  in  T. 

Allan's  own  name ;  and  the  disposition  of  the  lands,  and  the  charter 

of  infeoffment,  were  likewise  made  to  him.     He  was  enrolled,  in 

respect  of  this  pro];)erty,  as  a  freeholder  of  the  county  of  Edinburgh 

under  this  ♦infeoflfment ;  and  he  exchanged  with  another  proprietor       [  *2i6  ] 

of  the  neighbom-hood  part  of  the  lands  thus  purchased.     He  laid 

out  money  in  the  general  improvement  of  the  estate,  and  made 

alterations  in  the  house,  and  entered  with  his  family  into  the  actual 

occupation  of  it. 

In  October,  1823,  while  the  negotiations  for  the  purchase  of 
Lauriston  were  still  going  on,  an  account  was  opened  in  the  partner- 
ship books  under  the  head  of  **  The  estate  of  Lauriston,  near  Edin- 
burgh." From  entries  subsequently  made  in  this  account,  the 
purchase-money  appeared  to  have  been  furnished  from  the  funds 
of  the  company,  and  so  was  the  money  expended  in  the  improve- 
ments. This  account  was  kept  like  that  of  the  estate  of  Campse ; 
the  expenditure  for  purchase-money  and  improvements  being  placed 
on  one  side,  and  the  receipts  of  rent  on  the  other.  The  two  sides 
of  this  account  were  annually  balanced.  The  estate  account  was 
debited  with  the  public  and  parochial  taxes,  and  with  the  interest 
due  on  the  purchase-money,  and  it  was  credited  with  the  rents 
received ;  but  no  account  was  ever  kept  of  the  rent  that  would  have 
been  derived  from  the  occupation  of  the  house,  had  any  other 
person  than  Mr.  T.  Allan  occupied  it,  nor  was  any  sum  put  down 
to  his  debit  for  such  rent.  In  the  annual  balance-sheets  of  the 
partnership,  the  estate  of  Lauriston  was  regularly  inserted  as  if  it 
formed  part  of  the  partnership  stock. 

In  August,  1831,  Kobert  Allan,  jun.,  eldest  son  of  T.  Allan, 
became  a  partner  in  the  firm.  New  articles  of  partnership  were 
then  executed,  by  one  of  which  it  was  stipulated  that  Lauriston 
should  be  taken  as  T.  Allan's  own  speculation,  and  he  was  to  pay 
3  per  cent,  interest  on  the  money  expended  upon  it.  Another  of 
the  articles  of  partnership  was,  that  in  the  event  of  the  death  of 
any  one  partner,  his  heirs  should  *not  be  entitled  to  examine  into  [  *217  ] 
the  books  of  the  partnership,  but  the  suiTivors  were  to  sign  and 
attest  a  statement  of  the  accounts,  which  was  to  be  held  sufficient. 

In  1832,  the  partnership  applied  to  the  lioyal  Bank  for  a  cash 
credit  of  20,000/. ;  the  partners  giving  their  joint  and  several  bond 
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as  security  for  what  might  be  thus  advanced.  By  this  bond, 
T.  Allan  made  his  estates  at  Campse  and  Lauriston  liable  to  secure 
the  advances  on  the  cash  credit.  T.  Allan  died  in  September, 
1888.  At  the  time  of  his  death,  the  debt  due  by  the  firm  to  the 
Bank  on  the  cash  credit  account  amounted  to  8,800/.  By  subse- 
quent operations  between  the  surviving  partners  and  the  Bank,  the 
balance  was  sometimes  increased,  but  there  were  periods  dui*ing 
the  continuance  of  the  transactions  between  the  firm  and  the  Bank, 
when  the  former  owed  nothing  to  the  latter.  In  July,  1834,  the 
firm  required  a  further  sum  of  money,  and  applied  to  the  Bank, 
and  obtained  a  loan  for  22,000/.  The  partners  at  this  time  like- 
wise gave  a  joint  and  several  bond  for  the  amount :  Robert  Allan, 
who  had  made  up  his  titles  as  heir  of  Thomas  Allan,  deceased,  his 
father,  to  the  estates  of  Lauriston  and  Campse,  making  a  disposi- 
tion of  these  estates  to  the  Bank,  as  further  security  for  the  sums 
due,  or  thus  to  become  due,  to  the  Bank.  In  August,  1884,  the 
firm  stopped  payment,  and  this  event  was  followed  by  a  sequestra- 
tion under  the  Bankrupt  Act,  issued  on  the  2nd  of  September  of 
that  year.  At  the  date  of  the  stoppage  of  payment,  the  debt  due 
to  the  appellants  amounted  to  42,000/.  Proceedings  were  then 
instituted  in  the  Court  of  Session  by  the  separate  creditors  of 
T.  Allan,  first,  to  have  it  declared  that  the  debt  due  to  the  present 
appellants  upon  the  cash  credit  was  "^paid  and  extinguished  at  or 
before  the  month  of  July,  1884  ;  and  2ndly,  to  have  the  disposition 
granted  by  Bobert  Allan,  the  son  and  heir  of  Thomas  Allan,  over 
the  estates  of  Lauriston  and  Campse  (both  of  which  the  pursuers 
alleged  were  the  private  property  of  Thomas  Allan  deceased),  in 
security  for  a  cash  credit  of  20,000/.  and  an  instant  advance  of 
22,000/.  to  the  new  firm,  composed  of  the  said  Bobert  Allan  and 
Alexander  Wight,  set  aside  as  void    under  the  Act  of  1661  (i). 


(1)  The  Act  proceeds  upon  the  nar- 
rative of  the  Estates  of  Parliament: 
**  Taking  into  consideration  that  ap- 
pearand (api^arent)  heirs,  immediately 
after  their  predecessor's  death,  do 
frequently  dispone  their  estate,  in 
whole  or  in  part,  in  prejudice  of  their 
predecessor's  lawful  creditors,  before 
their  death  come  to  their  knowledge, 
or  before  they  can  do  lawful  diligence 
against  the  said  appearand  heirs,  and 
which  disjwsitions  the  saids  a2)poarand 
heirs  do  often  make  before  they  be 
served  heirs  and  infeft;  or  other  wayes 


by  collusion  they  sufPer  their  prede- 
cessor's estates  to  be  comprised  or 
adjudged  from  them,  for  payment  of 
their  own  proper  debts,  real  or  simular, 
without  respect  to  their  predecessor's 
creditors:  And  his  Majesty,  considering 
how  just  it  is  that  every  man's  own 
estate  should  be  first  liable  to  his  own 
debt,  before  the  debts  contracted  by 
the  appeamnd  heirs;  therefore  his 
Majesty,  with  consent  forsaid,  declares 
that  the  creditor  of  the  defunct  shall 
be  prefen'ed  to  the  creditors  of  the 
api^earand  heir,  in  time  coming,  as  to 
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having  been  granted  by  the  said  Robert  Allan,  within  a  year  and 
a  day  of  the  death  of  the  latter,  to  the  prejudice  of  the  creditors  of 
the  said  Thomas  Allan.  The  appellants,  who  were  the  defenders 
in  the  Court  below,  denied  *that  the  estates  were  the  private 
property  of  Thomas  Allan,  and  asserted  them  to  be  the  property 
of  the  partnership,  T.  Allan  being  only  a  trustee  for  the  benefit 
of  his  partners  ;  and  therefore  insisted  that  they  were  still  liable  to 
the  partnership  debts :  and  they  further  contended  that  the  debt 
due  in  the  lifetime  of  T.  Allan  had  not  been  paid  off  by  any  subse- 
quent dealings  with  the  partnership,  but  that  the  security  over  the 
estate  being  a  continuing  security,  the  account  was  a  continuing 
account,  and  the  debt  due  to  the  defenders  was  that  sum  which 
was  due  at  the  moment  of  the  stoppage.  The  case  came  before  the 
Judges  of  the  Second  Division  of  the  Court  of  Session,  who  having 
submitted  queries  to  the  other  Judges,  finally  pronounced  an  inter- 
locutor in  favour  of  the  pursuers,  the  present  respondents,  declaring 
the  debt  due  to  the  Bank  at  the  time  of  T.  Allan's  death  to  have 
been  paid  and  satisfied,  and  ordering  the  deed  executed  by  Bobert 
Allan  after  the  death  of  his  father  to  be  reduced.  This  was  one  of 
the  interlocutors  appealed  against. 

The  Lord  Advocate  {Mr.  Rutherfurd),  and  Sir  W.  Follett,  for 
the  appellants : 

These  estates  were  not  the  property  of  Thomas  Allan,  but  of  the 
partnership,  and  are  therefore  properly  liable  to  the  claim  of  the 
appellants.  With  respect  to  Lauriston  especially,  the  arrangement 
in  1831  shows  that  up  to  that  time  the  estate  was  the  property  of 
the  partnership,  and  it  was  then  agreed  that  it  should  become 
T.  Allan^s  on  the  performance  of  certain  conditions.  These  it 
does  not  appear  that  he  ever  performed.  The  estate  is  still,  there- 
fore, the  property  of  the  partnership.    This  proposition  is  disputed 


the  defunct's  estate.  Provided  always, 
that  the  defunct's  creditors  do  diligence 
against  the  appearand  heir,  and  the 
real  estate  belonging  to  the  defunct, 
▼ithin  the  space  of  three  years  after 
the  defunct's  death.  And  because  it 
were  most  unreasonable  that  the  ap- 
pearand heir,  when  he  is  served  and 
Tetoured  heir  and  infeft  respectiye, 
Hhould  for  the  full  space  of  three  years 
be  hound  up  from  making  rights  and 
ahenations  of  his  predecessor's  estate : 
and  yet,  it  being  as  unreasonable  that 


he  should  dispone  thereupon  imme- 
diately or  shortly  after  his  predecessor's 
death,  in  prejudice  of  his  predecessor's 
creditors,  he  having  year  and  day  to 
advise  whether  he  will  enter  heir  or 
not;  therefore  it  is  hereby  declared, 
that  no  right  or  disposition  made  by 
the  said  appearand  heir,  in  so  far  an 
may  prejudge  his  predecessor's  credi- 
tors shall  be  valid,  imless  it  be  made 
and  granted  a  full  year  after  the 
defunct's  death." 
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on  the  other  side :  and  first,  it  is  said  that  in  fact  the  estates  were 
the  property  *of  Thomas  Allan  alone ;  and  then  it  is  contended, 
that  if  answerable  for  the  partnership  debts  at  all,  they  are  only 
answerable  to  the  extent  of  the  partnership  debt  due  to  the  Bank 
at  the  moment  of  the  death  of  Thomas  Allan,  or  at  furthest,  of  the 
balance  of  the  accounts  in  the  year  in  which  he  died.  Neither  of 
these  propositions  can  be  supported  in  fact  or  in  law.  The  security 
given  by  Thomas  Allan  was  a  security  given  for  the  partnership  ; 
it  distinctly  made  liable  the  partnership  property  which  he  held 
not  in  his  own  right,  but  as  a  trustee  for  his  partners ;  and  his 
death  did  not  effect  the  dissolution  of  the  partnership  so  as  to 
render  this  security  no  longer  available.  The  joint  bond  given 
by  the  three  partners  for  partnership  purposes  is  like  a  continuing 
guarantie.  But  even  to  take  the  matter  most  strongly  against  the 
appellants,  and  to  suppose  the  death  to  operate  for  all  purposes 
whatever  as  a  dissolution  of  the  partnership,  still  it  is  clear  that 
the  appellants  have  a  primary  charge  upon  the  estate  of  Lauriston. 
The  estate  here  was  purchased  with  the  partnership  money :  it  is 
therefore  to  be  treated  as  partnership  property.  The  mere  fact 
of  estates  so  purchased  having  been  conveyed  to  one  partner  alone, 
will  not  make  them  his  separate  estate.  In  Smith  v.  Smith  (i), 
where  the  fact  that  estates,  though  purchased  with  partnershii) 
funds,  were  really  the  private  property  of  one  partner,  was  clearly 
established,  and  where,  consequently,  the  Lord  Chancellor  gave 
effect  to  the  wife's  title  to  dower,  his  Lordship  expressly  said,  **  If 
these  estates  had  only  been  conveyed  to  one  partner,  having  been 
purchased  with  the  partnership  fund,  they  would  have  been  part 
of  the  partnership  property."  So  that  this  mode  of  *purcha8e 
must  be  taken  as  affording  the  strongest  jn-imd  facie  proof  of  the 
partnership  title,  notwithstanding  the  conveyance  is  in  form  a 
conveyance  not  to  the  partnership  but  only  to  one  individual 
member. 

The  rule  that  is  to  govern  cases  of  this  kind  was  laid  down  in 
Thornton  v.  Dixon  {2),  where  Lord  Thurlow  said,  ''That  where 
partners  bought  land  for  the  purpose  of  a  partnership  concern,  it 
was  to  be  considered  as  part  of  the  partnership  fund:"  of  course, 
therefore,  it  is  subject  to  all  the  ordinary  rules  of  partnership 
property.  The  fact  of  its  being  or  not  being  partnership  property 
is,  in  this  case,  the  sul)ject  of  much  dispute ;  but  assuming  it  to 
be  so,  it  is  contended  on  the  other  side,  first,  that  the  liability 


(1)  0  E.  11.  22  (5  Ves.  1«9). 


(2)  3  Br.  C.  C.  199, 
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existed  only  for  the  life  of  T.  Allan,  and  was  put  an  end  to  by  his 
death ;  so  that  nothing  which  became  due  after  that  time  could  be 
charged  against  it :  and,  secondly,  that  the  respondents,  by  their 
subsequent  dealings  with  the  surviving  partners,  have  released  the 
estate  from  its  liability :  in  other  words,  that  the  debt  due  at  the 
death  of  T.  Allan  has  been  paid  off.  That  is  a  most  extraordinary 
application  of  the  case  of  Devaynes  v.  Noble  (i) ;  which,  from  the 
difference  of  circumstances  between  them,  has  in  fact  no  application 
to  the  present.  It  cannot  be  that  where  neither  party  intended  a 
certain  act  to  operate  as  a  payment,  the  law  should  step  in  and  say 
that  a  payment  must  be  presumed.  The  obligation  T.  Allan  con- 
tracted with  reference  to  this  estate  is  the  obligation  of  a  surety :  it 
is  a  continuing  obligation,  and  the  first  balance  cannot  be  applied  to 
discharge  it:  Pease  v.  Hirst (2),  And  there  is  the  more  reason  here 
for  holding  this  to  be  a  continuing  security,  since  it  was  given,  not 
by  a  stranger  to  the  firm,  but  by  a  member  of  the  firm. 

The  only  remaining  question  is  on  the  provisions  of  the  Act  of 
1661,  under  which  it  is  contended  that  the  disposition  of  the  estate 
made  by  the  heir  within  12  months  after  the  ancestor's  death  is 
null  and  void.  The  answer  to  that  objection  is,  that  the  disposition 
was  made  in  order  to. pay  off  the  debts  of  the  ancestor,  and  that  is 
a  disposition  which  the  statute  in  question  was  never  meant  to 
forbid.  Its  object  was  to  make  the  creditors  of  the  ancestor  be 
preferred  to  those  of  the  heir ;  and  this  disposition  is,  in  spirit 
and  effect,  in  accordance  with  the  intention  of  that  statute. 
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Mr.  Pemberton,  and  Mr.  A.  Wood,  of  the  Scotch  Bar  {Mr.  G. 
A.  Hoskins  was  with  them),  for  the  respondents: 

The  facts  here  are  decisive  against  the  appellants.  The  estates 
were  the  private  property  of  Thomas  Allan.  The  first  bond  given 
was  given  by  all  the  members  of  the  firm,  and  that  bond  was 
given  to  secure  a  certain  credit  to  the  then  existing  firm.  The 
security  executed  by  Thomas  Allan  alone  was  only  an  additional 
security :  the  object  of  both  was  answered  when  the  original  firm 
was  dissolved,  as  it  was  by  the  death  of  Thomas  Allan.  The 
responsibility  he  had  cast  on  his  private  estate  ceased  at  that 
moment.  Devaynes  v.  Noble  is  a  case  clearly  in  point  to  show  that 
the  balance  then  due  was  all  that  his  estate  could  be  held  liable  for, 
and  that  the  first  payment  made  after  his  death,  which  had  the 
effect  of  balancing  the  accounts,  had  also  the  effect  of  terminating 

(1)  15  R.  B.  161  (1  Mer.  585-604).        (2)  34  B.  B.  343  (10  B.  &  C.  122). 
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his  individual  responsibility.  All  the  dealings  of  the  new  partner- 
ship were  dealings  on  a  new  account.  Even  Pease  v.  Hirst  is  an 
authority  for  that  proposition ;  for  that  case  proceeded  on  that 
principle,  and  the  particular  form  of  the  guarantie  was  the  only 
thing  that  led  to  a  ^decision  in  favour  of  the  security  there  given, 
being  held  to  be  a  continuing  security.  Simson  v.  Ingham  (i),  and 
Pemberton  v.  Oakes  (2),  show  most  distinctly  that  the  nature  of  the 
obligation  depends  on  the  terms  employed  by  the  party,  and  not  on 
any  universally  applicable  rule  of  law:  so  that  unless  the  terms  used 
clearly  express  an  intention  that  the  guarantie  shall  be  a  continuing 
guarantie,  its  operation  will  cease  on  the  death  of  one  of  the  partners 
by  or  for  whom  it  was  given.  Aikin  v.  Knight  (3),  a  case  recently 
before  the  Lord  Chancellor  on  appeal,  is  to  the  same  effect.  And  all 
these  cases  establish  in  the  clearest  manner  this  rule,  that  where 
such  an  account  has  been  once  closed,  it  cannot  again  be  opened 
for  the  purposes  of  any  of  the  surviving  parties:  Bodenham  v. 
Purchas  (4).  Then,  as  to  the  other  question :  the  estate  being 
assumed,  for  the  purposes  of  this  argument,  to  be  the  private  pro- 
perty of  Thomas  Allan,  the  disposition  of  it  by  the  heir  within  the 
year  and  day  is  clearly  a  violation  of  the  provisions  of  the  statute, 
and  is  void.  The  disposition  here  is  within  the  words  of  the  Act 
of  1661,  "a  prejudging  of  the  predecessor's  creditors:"  it  puts  the 
creditors  of  the  heir — that  is,  of  the  heir  as  partner  in  the  new 
firm — before  those  of  the  person  last  seised  ;  and  is  therefore  void. 

The  Lord  Chancellor  : 

My  Lords,  the  first  question  which  occurs  in  this  case  is,  whether 
the  estates  of  Lauriston  and  Campse  ought  to  be  considered  as  the 
property  of  the  late  Thomas  Allan,  or  as  held  by  *him  in  trust  for 
the  firm  in  which  he  was  a  partner :  and  upon  that  question  I  have 
not  been  able  to  find  any  substantial  difficulty. 

The  negotiation  and  contract  for  the  purchase  of  Lauriston  was 
conducted  by  Mr.  Thomas  Allan,  and  in  his  own  name ;  the  title 
was  made  up  in  his  person ;  and  he  was  in  respect  of  that  estate 
enrolled  as  a  freeholder  of  the  county  of  Edinburgh.  He  enlarged 
the  house,  and  made  extensive  improvements  to  the  estate,  and 
lived  in  the  house  with  his  family,  for  which  there  is  no  trace 
of  his  having  been  charged  with  any  rent  to  the  firm.     It  appears, 

(1)  26  R.  R,  273  (2  B.  &  C.  64).  and  see  also  Brook  v.  Enderhy,  22  R.  R. 

(2)  4  Russ.  154.  653  (2  Brod.  &  B.  70) ;  and  Simton  v. 

(3)  MS.  Cooke,  1  Bing.  452. 

(4)  20  R.  R.  342  (2  B.  &  Aid.  39) ; 
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however,  that  the  purchase-money  was  paid  by  the  firm ;  and  the      Bakk  op 
amount,  together  with  other  expenditure  in  respect  of  the  estate,  t?, 

was  not  placed  to  the  debit  of  Mr.  Thomas  Allan,  but  was  the     <^'«»istie 
subject  of  a  separate  account,  to  which  all  such  payments  were 
carried  as  debits,  and  all  receipts  on  account  of  the  estate  were 
placed  as  credits. 

That  such  an  account  should  have  been  opened  proves  nothing, 
for  it  appears  that  other  private  accounts  of  Mr.  Thomas  Allan  were 
kept  in  the  books  of  the  firm,  such  as  the  education  account  of  his 
children ;  but  why  the  balance  was  placed  to  the  account  of  the 
stock  of  the  firm,  and  not  with  the  private  account  of  Mr.  Thomas 
Allan,  is  not  explained.  It  may  have  been  so  done  because  the 
firm  had  advanced  the  money  for  the  purchase  of  the  estate,  and 
it  may  therefore  have  been  thought  right  that  the  property  itself 
should  in  their  books  be  treated  as  belonging  to  the  firm  till  the 
payment  of  the  purchase-money  and  other  expenditure  on  the 
estate  had  been  arranged  between  Mr.  Thomas  Allan  and  his 
partners,  although  it  does  not  appear  that  the  firm  had  any 
security  upon  the  property.  But  however  that  may  be,  all 
ambiguity  which  that  mode  of  keeping  the  *account  might  other-  [  ♦225  ] 
wise  have  produced,  is  removed  by  the  notes  of  agreement  entered 
into  upon  the  admission  of  Mr.  Bobert  Allan  in  1881 ;  the  8th 
article  being,  that  Lauriston  be  taken  as  Thomas  Allan*s  own 
speculation,  by  paying  the  firm  8Z.  per  cent,  interest  upon  the 
cost,  and  upon  what  is  or  may  be  laid  out  upon  the  said  property. 
This  has  been  considered  in  the  argument  for  the  appellants  as 
a  new  contract,  giving  to  Thomas  Allan  what  before  belonged  to 
the  firm ;  but  it  was  probably  entered  into  only  for  the  purpose 
of  guarding  against  the  new  partner  supposing  or  concluding  from 
the  entries  in  the  books  that  Lauriston  was  to  be  considered  as 
the  property  of  the  firm ;  and  it  does  not  appear  that  any  change 
in  the  mode  of  keeping  the  accounts  was  adopted  upon  this 
memorandum  being  made.  The  whole  history  of  the  purchases, 
the  title  taken,  and  the  declaration  of  the  partners,  prove  that 
Lauriston  was  the  property  of  Mr.  Thomas  Allan. 

The  case  of  Campse  is  so  far  different,  that  the  firm  had 
originally  a  mortgage  upon  it.  The  mortgagor  having  been  subject 
to  a  sequestration,  this  property  was  sold,  and  it  seems  doubtful  on 
whose  account  it  was  purchased,  but  in  December,  1820,  it  was 
conveyed  by  the  trustee  under  the  sequestration  to  Thomas  Allan  ; 
and  soon  after,  by  a  deed  to  which  all  the  members  of  the  firm 
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were  parties,  it  was  declared  that  the  purchase  was  made  for 
Thomas  Allan  as  an  individual,  and  the  firm  assigned  the  security 
upon  the  estate  to  him  as  the  purchaser,  acknowledging  the  receipt 
of  7,000/.,  the  purchase-money. 

It  is  true  that  the  accounts  show  that  in  this  case,  as  in  the  case 
of  Lauriston,  the  purchase-money  was  not  paid  by  Thomas  Allan, 
and  that  the  accounts  of  *the  property  were  kept  in  the  same  waj' 
as  was  adopted  with  respect  to  Lauriston  ;  but  the  parties  interested 
have  acknowledged  that  the  property  belonged  to  Thomas  Allan, 
and  his  title  was  made  up  as  beneficial  owner,  and  all  his  dealings 
with  the  property  were  consistent  with  his  being  so.  There  is  not 
therefore,  I  think,  sufficient  evidence  to  convert  him  into  a  trustee 
for  the  firm.  So  far,  therefore,  I  think  that  the  judgment  of  the 
Court  below  was  clearly  right,  and  in  this  judgment  ten  out  of  the 
twelve  Judges  concurred. 

The  question  which  it  seems  expedient  to  consider  in  the  next 
place  is,  whether  at  the  time  of  the  date  of  the  second  bond 
anything  was  due  to  the  Bank  of  Scotland  from  the  estate  of 
Thomas  Allan  alone.  The  bond  of  the  80th  of  March,  1882,  was  to 
secure  repayment  to  the  Bank  of  any  balance,  to  the  extent  of 
20,000?.,  which  might  be  due  to  the  Bank  from  the  firm  of  Robert 
Allan  &  Son,  in  which  Thomas  Allan  was  a  partner,  in  respect  of 
advances  and  an  accommodation  to  be  afforded  to  them  by  the 
Bank.  Thomas  Allan  died  in  September,  1888,  and  beyond  all 
doubt  by  that  event  the  firm  of  Robert  Allan  &  Son,  as  it  had  up  to 
that  time  existed,  was  dissolved,  so  far  as  it  affected  the  Bank. 
That  the  business  was  to  be  considered  as  going  on  as  before  for  the 
purpose  of  settling  between  the  surviving  partners  and  the  estate  of 
the  partner  deceased,  by  special  agreement  between  the  partners, 
cannot  affect  the  question ;  and  it  is  also  quite  clear  that  the  security 
which  Thomas  Allan  so  gave  to  the  Bank  to  secure  the  repayment 
of  advances  made  to  the  firm  in  which  he  was  a  partner,  that  is,  to 
himself  and  his  partners,  could  not  be  used  as  a  security  for 
advances  made  after  his  death  to  a  *firm  in  which  he  was  not  a 
partner,  that  is,  to  the  persons  who  had  been  his  partners,  whether 
they  continued  the  old  style  and  firm,  or  adopted  another. 

Now  it  is  not  in  dispute  that  the  payments  made  by  the  surviving 
partners,  with  whom  the  account  was  continued  after  Thomas 
Allan's  death,  to  the  Bank,  without  any  specific  appropriation  prior 
to  the  date  of  the  second  bond,  exceeded  the  amount  of  the  debt 
due  to  the  Bank  at  the  time  of  Thomas  Allan's  death ;  and  the 


VOL.  uv.'       1841.     H.  L.     8  CL.  &  FIN.  227—228. 


53 


appellants  admit  that  there  were  periods  between  the  time  of 
Thomas  Allan's  death  and  the  date  of  the  second  bond  at  which 
there  was  no  balance  due  to  the  Bank,  and  that  at  the  date  of  the 
second  bond  there  was  only  a  balance  of  400Z.  with  interest  due ; 
so  that  there  is  no  ground  upon  which  it  can  be  maintained  that 
the  debt  due  at  the  death  of  Thomas  Allan  was  not  paid  at  the 
date  of  the  second  bond,  except  that  of  the  bond  of  1832  being 
available  to  secure  advances  made  after  the  death  of  Thomas  Allan ; 
for  which  there  is  no  pretence.  It  seems  to  have  been  supposed  by 
some  of  the  learned  Judges  that  the  case  of  Dvvaynes  v.  Noble  (i) 
was  not  applicable  to  the  present,  because  this  was  a  case  of  credit 
and  not  of  deposit.  Those  learned  Judges  recognised  the  law  in 
Ih'vaynes  v.  Xohle  as  applicable  to  Scotland,  as  indeed  the  case  of 
Spiers  v.  Houston  (2)  assumes  it  to  be.  It  is  to  be  regretted  that 
the  subsequent  decisions  which  have  taken  place  in  England  upon 
that  subject  were  not  brought  under  the  consideration  of  those 
learned  Judges :  if  they  had  been,  I  have  no  doubt  but  that  the 
application  of  the  principle  in  its  full  extent  to  this  case  would  have 
been  recognised  by  them.  Many  such  cases  have  occurred  *in  this 
country,  but  it  is  sufficient  to  mention  Pemberton  v.  Oakes  (3), 
liodenham  v.  Purchas  (4),  and  Siinson  v.  Ingham  (5) ;  because,  in  one 
or  other  of  those  cases,  all  the  circumstances  occurred  which  have 
been  supposed  to  distinguish  this  case  from  the  case  of  Devaynes  v. 
NoUe{i). 

Without  therefore  calling  in  aid  the  fact  that  the  whole  debt  at 
the  time  of  Thomas  Allan's  death  was  destroyed  by  the  balance  due 
to  the  Bank  from  the  continuing  firm  having  ceased  to  exist,  such 
debt  so  due  at  Thomas  Allan's  death  would  have  been  discharged 
by  the  ai^plication  of  the  subsequent  payments  of  such  debt,  such 
payments  having  been  made  without  any  appropriation  by  the 
parties  paying,  and  having  been  carried  by  the  partners  receiving 
such  payments  to  the  account  kept  by  them,  consisting  of  the  old 
and  new  transactions,  and  constituting  therefore  a  continuing 
account,  and  from  which  appropriation  it  was  not  competent  for  the 
Bank  to  remove  such  payment  at  a  subsequent  time  when  the 
consequences  were  seen ;  as  was  decided  in  Bodenham  v.  Purchas. 

When  therefore  Robert  Allan,  the  son  of  Thomas,  executed  the 
second  bond  to  induce  the  Bank  to  continue  to  himself  and  his  then 
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Bank  OF     partners  the  floating  credit  to  tlie  amount  of  20,0002.,  and   to 

Scot  l  a.n  d 

r,  '  advance  22,00OZ.  for  their  use,  he  was  not  dealing  with  the  creditor 
Christie,  ^j  j^-g  father,  or  giving  to  any  such  creditor  a  security  for  any  debt 
of  his  father ;  but  he  was  providing  a  credit  for  himself,  and 
securing  a  debt  of  his  own  upon  the  security  of  property  derived  by 
him  from  his  father,  and  that  within  one  year  of  his  father's  death ; 
which  is  precisely  guarded  against  by  the  statute  of  1661. 

[  22y  1  In  what  way  this  transaction  might  operate  upon  the  state  of 

the  account  between  Thomas  Allan's  estate  and  the  surviving 
partners  does  not  appear  to  be  the  least  material :  that  was  not  the 
object  or  immediate  effect  of  the  transaction,  and  it  is  not  proved 
that  what  was  advanced  by  the  Bank  was  applied  in  payment  of 
the  debt  due  from  Thomas  Allan  to  the  firm.  The  question  there- 
fore does  not  arise,  whether  within  the  statute  an  heir  can,  within 
the  3' ear,  effectually  prefer  one  of  his  ancestor's  creditors  to  another, 
by  giving  to  him  a  security  upon  the  ancestor's  estate.  The  ground 
upon  which  I  rest  my  opinion  is,  that  the  bond  or  security  of  1834 
was  not  given  to  secure  or  pay  any  debt  of  the  father. 

This  case  has  been  most  laboriously  argued  below  and  at  the  Bar 
of  this  House,  and  it  seems  to  have  engaged  very  largely  the 
attention  of  the  learned  Judges.  I  cannot  say  that  I  have  felt  the 
difficulties  which  seem  to  have  been  entertained  by  some  others.  I 
think  it  sufficiently  proved  that  Lauriston  and  Campse  belonged  to 
Thomas  Allan  individually ;  that  the  debt  due  to  the  Bank  at  the 
time  of  his  death  was  discharged  before  the  date  of  the  second  bond, 
and  that  the  security  of  1882  cannot  be  applied  to  any  debt 
contracted  after  the  death  of  Thomas  Allan;  and  that  his  son 
Robert  had  no  power  by  his  bond  of  1834  to  affect  the  lands  for  his 
own  benefit,  and  to  secure  his  own  creditors  to  the  prejudice  of  the 
creditors  of  his  father.  It  follows  from  this  that,  in  my  opinion, 
the  judgment  of  the  Court  below  was  right,  and  ought  to  be 
affirmed. 

Taking  this  view  of  the  case,  it  is  unnecessary  to  consider  what 
the  effect  of  the  bond  of  1834  would  have  been  upon  the  liability  of 
Thomas  Allan's  estate  to  the  Bank,  if  any  debt  had  remained  due 

[  *230  ]  upon  the  *bond  of  1832.  The  surviving  partners  of  Thomas  Allan 
would  have  been  previously  liable  for  the  debt ;  and  by  the  bond  of 
1834  the  creditors  took  a  new  security  for  the  20,000/.,  and 
continued  the  credit  for  that  sum  for  an  indefinite  period ;  which  by 
the  bond  of  1832,  and  the  law  applicable  to  it,  had  determined  at 
the  death  of  Thomas  Allan. 
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As  to  the  costs,  it  is  true  that  upon  some  of  the  questions 
considered  by  the  Judges  there  was  a  very  even  balance  of  opinion ; 
but  if  a  majority  had  been  in  favour  of  the  appellant  upon  some 
one  of  the  questions  it  would  not  have  influenced  the  decision  of  the 
cause,  a  majority  upon  other  of  the  questions  being  against  them. 
It  does  not  appear  to  me  that  there  is  in  this  case  sufficient  to 
induce  the  House  to  depart  from  the  rule  (which  I  always  do  with 
reluctance)  of  making  an  unsuccessful  appellant  pay  the  costs  of  the 
respondents,  who  in  this  case  are  unsatisfied  creditors  who  have 
been  under  the  necessity  of  instituting  these  proceedings,  and 
of  incurring  the  great  expenses  attending  their  progress,  for  the 
purpose  of  obtaining  relief  against  the  Act  under  which  the  appel- 
lants claim,  and  by  which  an  attempt  was  made  to  deprive  them  of 
those  means  of  obtaining  payment  of  their  debts  to  which  they 
were  entitled.  I  shall  therefore  move  the  House  that  the 
interlocutors  appealed  from  be  affirmed  with  costs. 

The  interlocutors  (i)  were  affirmed,  and  the 

Appeal  dismissed^  with  costs. 


Bank  of 
Scotland 

t. 
Ghristik. 


FLIGHT  V.  THOMAS. 

(8  Clark  &  FinneUy,  231—244.) 

This  case  will  be  found  reported  in  52  E.  E.  468,  478.] 


1841. 
June  10, 14. 


L231] 


KAY  V.  MAESHALL. 

(8  Clark  &  Finnelly,  245—261.) 

,Thi8  case  will  be  found  reported  in  50  E.  E.  759,  768.] 

(1)  The   interlocutors    (three   alto-      ae  depending  entirely  on  the  law  of 
gether)  inyolved  other  questions  which      Scotland,  are  not  here  reported. 


1841. 

Jmie  10,  14, 

15,  18. 

[246] 
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IN  COMMITTEE  OF  PRIVILEGES. 

1841.  The  Earl  of  Athlone's  Claim  (i). 

Jvtie  14, 17, 

21.  (8  Clark  &  Finnelly,  262—263.) 

^     ,  Evidence  of  marriage. 

CoTTENHAM  ^^  book  kept  at  the  British  Ambassador's  hotel  in  Paiis,  in  which  the 

L.C.  Ambassador's  chaplain  makes  and  subscribes  entries  of  all  marriages   of 

[  262  ]  British  subjects,  celebrated  by  him,  has  not  the  authenticity  of  an  Englisli 

parish  register.    An  attested  copy  of  an  entry  in  it  is  not  admissible  to 
prove  a  marriage. 

The  petition  of  the  Right  Hon.  George  Godart  Henry  de-Eeede- 
de-Ginckell,  Earl  of  Athlone  in  the  Peerage  of  Ireland, — presented 
to  the  House  of  Lords  in  May,  1841,  and  referred  by  the  House 
to  the  Lords'  Committees  for  Privileges  to  consider  and  report 
thereon, — stated  that  in  July,  1812,  petitioner's  father  made  out 
his  claim  to  be  admitted  to  vote  in  the  election  of  representative 
Peers  of  Ireland,  and  died  in  October,  1823,  leaving  the  petitioner, 
his  only  son  surviving,  who  thereupon  succeeded  to  the  said  title 
of  Earl  of  Athlone ;  and  therefore,  in  virtue  of  that  Peerage,  the 
petitioner  claimed  a  right  to  vote  at  the  election  of  Peers  of  Ireland 
to  sit  in  the  Parliament  of  the  United  Kingdom,  and  to  enjoy  all 
other  privileges  incident  to  such  Peerage ;  and  he  prayed  that  his 
said  right  might  be  admitted. 

At  the  sitting  of  the  Committee,  on  the  14th  of  June,  1841, 

Mr,  A.  J.  Leicis,  counsel  for  the  petitioner,  after  giving 
in  some  formal  proofs,  in  order  to  prove  the  marriage  of  the 
petitioner's  parents  offered  to  put  in  an  attested  copy  of  an  entry 
in  the  manuscript  book  kept  at  the  British  Ambassador's  hotel  in 
Paris,  purporting  to  be  an  entry  of  their  marriage  there  on  the 
[  •263  ]  *19th  of  March,  1818,  and  to  be  signed  by  Dr.  Luscombe,  the 
Ambassador's  chaplain. 

The  Lord  Chancellor  said,  the  Committee  would  not  admit  an 
entry  in  that  book  as  evidence  of  the  marriage ;  it  was  not  like  a 
parish  register,  nor  had  its  authenticity  been  ever  recognised :  it 
would  therefore  be  necessary  to  produce  some  witness  who  was 
present  at  the  marriage. 

Mr.  Lewis  observed  that  the  marriage  took  place  23  yeara 
ago,  and  there  was  no  witness  of  it  in  this  countrj\ 

(1)  Sec  now  the  Foreign  Mamage  Act,  1892,  ss.  11,  16,  17,  18. 
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The  Committee  suggested,  that  probably  the  British  Ambassador 
in  Paris  at  the  time,  or  some  person  attached  to  the  embassy, 
might  remember  the  marriage :  at  all  events  it  was  incumbent  on 
the  petitioner  to  try  to  produce  better  evidence. 

The  matter  being  postponed  to  the  17th  of  June,  Lord  Stuart 
de  Rothsay  then  attended;  and  being  sworn  at  the  table  by  the 
Lord  Chancellor,  in  order  to  give  evidence  on  behalf  of  the 
petitioner,  said  he  was  the  British  Ambassador  in  Paris  in  the 
year  1818,  and  he  remembered  very  well  the  late  Earl  of  Athlone, 
and  a  lady  whom  he  knew  afterwards  as  Lady  Athlone,  coming 
to  bis  hotel  in  the  spring  of  that  year,  for  the  purpose  of  being 
married.  He  remembered  having  conversed  with  them  in  an 
apartment  in  the  hotel :  he  was  not  present  at  the  marriage, 
but  he  had  no  reason  to  doubt  that  they  were  married  there 
that  day. 

The  Committee,  being  satisfied  with  that  proof  of  the  marriage, 
and  having  before  received  evidence  that  the  petitioner  was  born 
in  November,  1820 ;  reported  to  the  House  that  he  had  made  out 
his  claim,  and  the  House  resolved  accordingly. 


Eabl  of 

Athlone's 

Claim. 


Appeal  from  the  Court  of  Session. 

WILLIAM  FOREMAN  HOME  and  Another  v.  JOHN 
PRINGLE  and  Others,  and  JOHN   HUNTER  and 

Others. 

(Et  e  ContrX.) 

(8  Clark  &  Finnelly,  264—294.) 

Trust — Duties  and  liabilities  of  trustees — Costs — Practice. 

Estates  in  Scotland  were  conveyed  by  trust-disposition  to  three  trustees,  to 
collect  and  apply  the  rents  as  therein  mentioned,  with  100/.  a  year  for  their 
trouble,  besides  all  the  necessary  expenses  of  managing  the  estates ;  and  with 
power  to  appoint  and  remove  factors,  pay  their  salaries,  and  settle  their 
acc<)unts  annually ;  and,  within  six  months  after  clearance  with  the  factors, 
to  get  their  own  accounts  approved  by  an  accountant,  whose  approbation  would 
be  a  discharge  to  them;  eadi  being  liable  only  for  his  own  actual  intromissions, 
and  no  farther  liable  for  the  factors  than  that  they  should  be  reputed  respon- 
sible at  the  time  of  their  appointment.  The  trustees  appointed  one  of  them- 
selves to  be  factor,  with  a  salary,  and  he,  though  of  undoubted  responsibility 
at  that  time,  afterwards  retained  large  balances  at  the  annual  settlements  of 
accounts;  whereon  one  of  the  trustees,  who  was  cashier,  urged  him  to  pa)'  up ; 
but  the  balances  against  him  increasing,  both  trustees,  after  failing  in  their 
exertions  to  obtain  payment,  revoked  his  appointment  as  factor,  and  he 
became  bankrupt,  owing  a  large  debt  to  the  trust-estate :  Held  by  the  Lords 
(affirming  decrees  of  the  Court  of  Session  in  Scotland  in  an  action  raised  by 


1810. 
Jan.  28,  31 

1841. 
June  22. 

Lord 

COTTBNHAM 

L.C. 
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Home 

r. 

Pbingle. 


[  2G5  ] 


the  first  heir  of  entail,  to  whom  the  truBtees  were  bound  to  account  for 
their  management) : 

Ist,  That  the  ap]x>intment  of  one  of  the  trustees  to  be  factor  was  not  of 
itself  such  a  breach  of  trust  as  subjected  the  other  trustees  to  all  the 
consequences  resulting  fram  it. 

2ndly,  That  there  was  not  such  gross  negligence,  in  the  two  trustees 
permitting  the  factor  to  retain  balances,  as  to  subject  them  to  liability  for 
the  ultimate  balance  due  from  him  to  the  trust-estate. 

The  appointment,  by  trustees,  of  one  of  their  number  to  be  factor  to  the 
trust-estates,  would  not  of  itself  make  them  liable  for  his  defaults ;  but  by 
so  making  him  their  agent  they  would  be  liable  for  his  defaults  as  agent, 
and  not  as  co-ti*ustee,  in  the  same  way  that  they  would  be  liable  for  the 
defaults  of  any  other  person  whom  they  might  appoint  to  the  office.  The 
principle  of  the  rule  is  the  same  in  Scotland  as  in  England. 

The  mere  fact  of  trustees  allowing  balances  to  remain  against  their  factor 
at  the  annual  settlement  of  his  accounts,  where  it  is  impossible  to  include 
his  whole  receipts  and  payments  for  the  year,  is  not  a  breach  of  trust,  or  such 
culpable  negligence  as  would  make  them  liable  for  the  ultimate  balances 
due  from  him  to  the  trust :  Seem,  if  they  assented  to  his  contrivances  to 
retain  larger  balances  than  were  necessary  for  the  management  of  the  trust. 

A  trustee  does  not,  by  being  cashier  to  the  trust-estate,  incur  any- 
additional  liability  in  respect  of  its  management  beyond  what  he  was  subject 
to  as  trustee. 

The  rule  of  the  Ooiirts  in  England  preventing  trustees  from  having  any 
office  with  profit  under  the  trust,  or  any  remuneration  for  their  trouble, 
beyond  what  the  trust-deed  allows  them,  is  so  beneficial,  that  a  different 
rule  ought  not  to  be  sanctioned  in  Scotland. 

{Qnarcy  whether  the  contrary  practice  there  is  not  assumed,  rather  than 
decided,  to  be  legal.) 

A  com't  of  appeal  will  not  entertain  an  appeal  for  costs  alone. 

{Quarey  whether  if  a  decree  be  appealed  from  on  the  merits,  it  is  not 
competent  for  the  respondent  to  present  a  cross-appeal  on  the  question 
of  costs.) 

Where  respondents  have  different  defences,  the  House  will  hear  two 
coimsel  for  one  on  the  whole  case,  and  two  for  the  other  on  the  points 
wherein  their  defences  differ. 

The  question  in  these  appeals  arose  upon  settlements  executed 
by  George  Home,  Esq.  of  Wedderburn,  who  by  a  trust-disposition, 
dated  the  16th  of  July,  1816,  convej'ed  his  estates,  real  and 
personal,  including  his  estates  of  Billie  and  Paxton,  situate  in 
Berwickshire,  to  David  Renton,  William  Pringle,  and  John  Benton, 
and  such  persons  as  he  or  they  might  assume.  These  trustees 
were  empowered  to  act  in  succession  in  the  order  in  which  they 
were  named;  to  enter  vassals,  grant  tacks,  and  remove  tenants; 
also  **  to  name  and  remove  factors  from  time  to  time,  with  suck 
powers,  and  liable  to  such  diligences,  as  they  should  think 
proper;  '*  and  **to  give  such  salaries  to  the  factors,  and  gratifica- 
tions to  any  other  persons  employed  in  relation  to  the  premises, 
as  the  said  trustee  or  trustees  shall  think  expedient  at  the  time ; 
and  to  settle  accounts  annually  with  the  said  factors,  and  upon 
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*payinent  of  what  shall  be  found  due,  to  exoner  and  discharge  Homb 
them  of  their  intromissions  and  management;  and  within  six  prinolb. 
months  after  each  clearance  with  the  factors,  the  said  D.  Renton,  [  •266  ] 
W.  Pringle,  and  J.  Benton,  or  other  trustee  or  trustees  acting  in 
the  order  above  mentioned  for  the  time,  shall  make  up  the 
accounts  of  his  or  their  intromissions  during  the  period  of  the 
factor's  accounts,  and  get  the  same  examined  and  approved  of  by 
an  accountant  of  character  in  Edinburgh;  and  if  the  account 
is  approved  of  by  the  said  accountant,  such  approbation  is  hereby 
declared  to  operate  as  a  full  exoneration  of  the  said  trustee  or 
trustees  for  their  whole  management  during  the  currency  of  said 
account."  And  it  was  farther  provided,  that  the  said  D.  Renton, 
&c.  or  other  trustee  or  trustees  named  or  to  be  named,  **  shall  in 
no  ways  be  obliged  to  do  diligence  otherwise  than  as  he  or  they 
shall  think  fit ;  nor  shall  he  or  they  be  liable  for  omissions,  but 
only  for  each  of  them  for  himself,  and  his  own  actual  and  personal 
intromissions;  nor  shall  they  be  farther  liable  for  their  factors 
than  that  they  shall  be  habit  and  repute  responsible  at  the  time 
of  entering  upon  their  office." 

The  purposes  of  the  trusts  were  for  payment  of  the  truster's 
debts,  of  all  public  burdens  afifecting  the  said  estates,  and  of  the 
interest  of  all  debts  of  the  truster,  **  and  of  all  necessary  charges 
and  expenses  to  be  disbursed  by  the  said  trustees  or  theii*  factors  in 
executing  this  trust  right ;  which  charges  and  expenses  are  to  be 
taken  on  the  honest  word  of  the  acting  trustee  or  trustees  for  the 
time,  and  not  to  be  subject  to  challenge  on  any  account  or  pretext 
whatever ;  and  for  payment  of  such  salaries  and  gratifications  as 
the  said  trustees  shall  give  to  factors,  lawyers,  arbiters,  or  others, 
who  shall  be  employed  *with  relation  to  the  management  of  this  [  *267  ] 
present  trust,  and  of  the  yearly  sum  of  lOOZ.  sterling  as  a  gratifica- 
tion to  the  acting  trustee  or  trustees  for  their  trouble  in  the 
management ;  it  being  hereby  declared  that  in  case  there  be  at 
any  time  more  than  one  acting  trustee,  the  said  yearly  sum  of 
100/.  sterling  shall  be  equally  divided  among  the  said  acting 
trustees."  The  last  purpose  of  the  trust  was  for  applying  the  free 
residue  of  the  rents  of  the  estates  in  payment  and  extinction  of  the 
whole  remaining  debts  due  by  the  truster.  And  on  fulfilment  of 
the  whole  purposes,  the  trustees  were  to  denude  and  convey  over 
the  estates  to  the  heirs  of  entail,  nominated  in  a  separate  deed, 
and  to  render  an  account  of  their  intromissions  and  management. 

A  deed  of  nomination  of  heirs  was  executed  of  the  same  date 
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HoMK  with  the  trust-disposition,  but  was  afterwards  superseded  by 
prinole.  another  deed  of  nomination  executed  in  favour  of  the  appellant. 
A  supplementary  trust-deed  was  executed  on  the  16th  of  August, 
1819,  recalling  the  nomination  of  trustees  in  the  deed  of  1816,  and 
conveying  the  estates  of  the  truster  '*  to  and  in  favour  of  William 
Molle,  the  said  William  Pringle,  and  James  Hunter,  and  to  the 
survivor  or  survivors  of  them,  who  shall  accept,'*  and  declaring 
that  **a  majority  of  my  said  trustees,  accepting  and  surviving, 
shall  at  all  times  form  a  qnvriim  for  executing  the  purposes  of  the 
said  trust ;  and  that  the  said  W.  Molle,  W\  Pringle,  and  J.  Hunter, 
as  trustees  foresaid,  shall  have  the  same  powers,  and  be  subject  to 
the  same  declarations,  conditions,  provisions  and  reservations,  as 
if  named  and  appointed  as  such  in  gnemio  of  the  foresaid  trust- 
right,  to  which  this  supplementary  trust-deed  has  an  express 
relation,  excepting  in  so  far  as  altered  by  these  presents." 

[  268  ]  On   the   death   of  Mr.   Home   in  January,   1820,   the   trustees 

accepted  the  trust,  and  proposed  to  hold  a  meeting  in  Edinburgh, 
on  the  17th  of  March.  The  meeting  took  place  on  that  day,  and 
was  attended  by  Molle  and  Pringle,  and  by  the  appellant,  who 
was  the  first  heir  of  entail  under  the  trust-disposition.  He  was 
accompanied  by  Mr.  John  W^auchope,  W.S.,  as  his  legal  adviser. 
Hunter,  the  other  trustee,  intended  to  be  present  also,  but  he  was 
led  by  a  note  from  the  appellant  to  believe  that  the  meeting  would 
not  be  held  on  that  day. 

From  the  terms  of  the  settlements  the  appellant  was  entitled 
to  the  profits  of  the  estate  of  Paxton ;  and  at  this  meeting  he 
proposed  that  he  himself  should  be  appointed  factor  over  the  other 
trust-estate  of  Billie,  the  rents  of  which  formed  the  principal  trust- 
fund  for  payment  of  the  truster's  debts  and  legacies.  It  appeared 
to  the  trustees  present  that  such  an  arrangement  would  be  incon- 
sistent with  the  views  of  their  constituent ;  and  on  a  view  of  their 
own  situation  and  duties,  they  declined  to  accede  to  the  proposal. 
The  minute  of  the  meeting  expresses  that  **the  trustees  hereby 
appoint  Mr.  Pringle  to  be  their  cashier ;  Mr.  Molle  to  be  factor ; 
Messrs.  Molle,  TurnbuU  and  Brown,  writers  to  the  signet,  to  be 
agents  in  Edinburgh;  and  Mr.  Hunter  to  be  agent  before  the 
sheriff,  commissary,  and  other  Courts  in  Berwickshire :  and  they 
directed  a  factory  to  be  made  out  in  favour  of  Mr.  Molle."  Mr, 
Pringle  was  depute-clerk  of  Session  in  Edinburgh;  Mr.  Hunter 
was  a  writer  in  Dunse,  Berwickshire ;  and  Mr.  Molle  was  the  first 
member  of  the  said  firm  of  Molle,  TurnbuU  and  Brown,  and  he  was 
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then  reputed  to  be  a  man  possessed  of  considerable  property  and        Home 
credit.     The  appellant  was  a  practising  attorney  in  the  town  of     pkingle. 
Berwick-upon-Tweed,  and  had  the  *assistance  of  an  experienced       [  •269  ] 
practitioner,  Mr.  Wauchope,  and  made  no  objection  at  the  time 
to   the  arrangement.     In  conformity  with  the  resolution  of  the 
meeting,  a  deed  of  factory  in  favour  of  Mr.  Molle  was  prepared  in 
common  form,  taking  him  bound  in  general  terms,  'Ho  hold  just 
compt  and  reckoning  with  us  for  his  whole  intromissions  in  virtue 
hereof,  at  all  times  when  required;   and  shall  make  payment  to 
us  or  our  order  of  whatever  balance  shall  then  appear  to  be  owing 
by  him  to  us,  but  declaring  that,  in  his  said  accounts,  the  said 
W.   Molle   shall  have  allowance  of  all  necessary  expenses,  and 
of  a  reasonable  gratification  for  his  trouble  as  factor  foresaid." 
Mr.  Hunter  was  a  subscriber  to  the  deed  of  factory.     No  written 
deed  was  executed  appointing  Mr.  Fringle  to  act  as  cashier ;  that 
appointment  rested  on  the  minutes  of  the  meeting.     No  salary  was 
named  for  either  factor  or  cashier,  as  the  amount  of  time  and 
labour  required  by  their  respective  offices  was  not  then  ascertained. 
Afterwards  a  sum  of  180L  a  year  was  fixed  by  the  auditor  as  salary 
to   Mr.   Molle,   and  50/.  a  year  to  Mr.  Pringle.     No  salary  was 
allowed  to  Mr.  Hunter,  but  he  being  a  writer  at  Dunse,  a  town 
contiguous  to  the  estates,  considerable  business  fell  to  him  in  the 
way  of  his  profession.     His  attendance  at  the  meetings  of  the 
other  trustees,  held  in  Edinburgh,  was  dispensed  with  by  them, 
except  once  a  year,  in  order  to  save  to  the  trust  property  the 
expense    of    his    journey.      Mr.    James    Brown,    a    respectable 
accountant  in  Edinburgh,  was  appointed,  according  to  the  terms 
of   the   trust-deed,   auditor,   to  examine   and  approve    the  trust 
accounts;  which  he  did,  on  the  31st  of  December  in  each  year,  at  a 
salary  of  73/.     It  appeared,  on  taking  an  account  of  Mr.  Home's 
estate,  after   his  death,   that  his   debts,  liabilities,  and  legacies 
exceeded  89,000/. ;  *that  his  moveable  and  personal  funds,  which       [  '270  ] 
by  his  will,  made  the  6th  of  August,  1819,  fell  to  be  administered 
by  the    three   trustees  who   were    thereby  appointed   executors, 
consisting  of  arrears  of  rent.  Bank  stock,  farm  stock,  furniture,  &c. 
was  under   20,000/. ;    and  that  the  gross  rental  of  the  estate  of 
Billie,  the  principal  trust-estate,  was  between  7,000/.  and  8,000/. 
a  year ;  reduced  by  the  interest  of  the  burdens  afi^ecting  it  to  an 
annual  surplus  of  842/.,  applicable  to  the  liquidation  of  the  capital 
of  the  debt.    There  were  about  80  t  enants  on  that  estate,  from 
whom  the  rents  were  not  collected  without  difficulty. 
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Home  The  trust  property  was  administered  by  the  trustees  in  the  manner 

riuNGLE.  above  described  from  the  year  1820  to  1830,  when  Mr.  MoUe 
became  much  embarrassed  in  his  affairs,  and  was  declared  a  bank- 
rupt, then  owing  to  the  estate  a  large  balance  on  his  accounts  as 
factor.  It  appeared  by  the  accounts,  that  from  the  year  1822  the 
balances  were  more  or  less  against  him  on  the  annual  accounting  ; 
and  from  1828  Mr.  Pringle,  as  cashier,  had  often  to  press  him  for 
payments. 

In  1888  the  appellant,  as  first  heir  of  entail,  called  to  the  succes- 
sion of  the  estates  of  Billie  and  Paxton,  having  the  beneficial 
interest  in  the  trust,  raised  an  action  of  count  and  reckoning  in 
the  Court  of  Session  against  the  respondents,  as  the  respective 
representatives  of  the  two  solvent  trustees,  Mr.  Pringle  and 
Mr.  Hunter,  both  of  whom  died  shortly  before.  The  summons, 
after  narrating  the  trust-deeds,  and  the  proceedings  taken  by  the 
trustees,  charged,  ''  that  instead  of  nominating  neutral  i)er8ons  to 
be  factors  and  agents,  over  whom  they  could,  without  delicacy, 
exercise  vigilant  and  impartial   control,  their  very  first  act  as 

[  ♦271  ]  trustees  was  to  confer  upon  themselves,  with  large  salaries,  *the 
whole  subordinate  offices  of  the  trust,  in  wilful,  corrupt,  and 
fraudulent  violation  of  the  clear  intentions  and  directions  of  the 
truster ;  that  Mr.  MoUe  had  personal  intromissions  with  the  trust 
funds  to  the  amount  of  about  8,0002.  a  year,  yet  he  was  not  required 
by  the  co-trustees  to  find  any  security  for  his  management,  nor 
did  they  ever  insist  on  payment  of  the  large  balances  which  they 
knew  were  improperly  retained  by  him,  and  applied  to  his  own 
purposes;  whereby  they  wilfully  and  purposely  violated  their 
duty."  The  summons  set  forth  extracts  from  letters  by  and 
between  Pringle  and  Hunter,  in  the  years  1829-80,  as  evidence 
of  their  knowledge  then  of  Molle's  misapplication  of  the  trust- 
property;  and  "that  at  length  they,  who  had  been  guilty  of  the 
most  gross  and  culpable  negligence,  and  of  wilful  and  corrupt 
violation  of  their  duties  as  trustees,  began  to  take  serious  alarm 
on  their  own  accounts,  and  deemed  it  prudent  to  recal  the  factory 
granted  to  W.  Molle,  which  they  did  by  letter  addressed  to  him, 
the  29th  of  October,  1830:  that  on  the  following  day  Molle 
intimated  to  Pringle  and  Hunter  that  he  was  utterly  bankrupt,  and 
it  afterwards  appeared  that  he  was  unable  to  pay  any  dividend  to 
his  personal  creditors,  and  owed  a  balance  of  5,729/.  to  the  trust- 
estate,  after  unwarrantably  taking  credit  for  about  11,000Z.  for 
salaries  and  emoluments  to  trustees,   factor,   cashier,   and    law 
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agents.*'    The  summons  concluded  for  a  decree  against  the  respon-        Home 
dents  for  payment  of  the  said  balance  of  5,729/.,  and  also  of  the     i*bingle. 
said  sum  of  11,000/.  improperly  taken  credit  for  by  the  trustees,  in 
the  name  of  salaries,  and  as  reimbursement  for  discharging  the 
duties  of  trustees,  cashiers,  factors,  and  agents,  &c.  with  interest 
on  both  sums,  since  they  were  respectively  received,  and  for  the 
further  payment  of  *10,000/.  for  alleged  malversations  committed      [  ♦272  ] 
by  the  trustees,  and  for  a  general  account  of  the  trusts. 

A  preliminary  defence  having  been  made  by  the  respondents  to 
the  summons,  on  the  ground  that  Mr.  Milne,  the  judicial  factor  on 
the  estate  of  Billie,  was  not  a  party,  that  gentleman  was  sisted 
as  a  party  pursuer,  by  an  interlocutor  of  the  Lord  Ordinary  of 
the  4th  of  July,  1833. 

The  respondents  severed  in  their  defence  on  the  merits.  The 
representatives  of  Mr.  Pringle  insisted,  first  that  the  appellant  was 
precluded  from  now  objecting  to  the  appointments  of  Mr.  MoUe 
and  of  his  co-trustee  to  the  offices  held  by  them  under  the  trust, 
inasmuch  as  he  was  present  at  the  meeting  at  which  they  were 
appointed,  and  took  no  objection  to  them :  secondly,  that  the  action 
against  the  respondents  was  incompetent,  as  Mr.  Pringle  faithfully 
performed  his  duty  as  cashier ;  and  as  a  trustee  he  was  not  liable, 
except  for  his  own  intromissions,  for  which  he  had  accounted :  and 
thirdly,  that  it  was  not  illegal  for  the  trustees,  or  ultra  vires  under 
the  trust,  to  appoint  factors  and  other  officers  to  assist  in  adminis- 
tering the  trusts,  and  to  grant  them  suitable  remuneration :  that 
it  was  not  illegal  to  appoint  Mr.  Molle,  one  of  the  trustees,  as 
factor  ;  and  that  he  being  at  that  time  a  qualified  person  of  high 
credit  and  reputation  for  large  property,  it  was  not  necessary  to 
require  security  from  him  for  the  faithful  performance  of  the  duties 
of  the  office. 

The  respondents,  representatives  of  Mr.  Hunter,  maintained,  first, 
that  the  appellant  was  barred  from  complaining  of  Mr.  Hunter's 
acquiescence  in  the  appointments  of  the  factor  and  the  other  agents 
in  the  trust,  as  he  had  himself  been  present  at  their  appointments, 
and  not  only  concurred  in  them,  but  frequently  *expres8ed  his  [  •273  ] 
approbation  of  the  whole  of  Mr.  Hunter's  conduct  in  the  trust : 
secondly,  that  Mr.  Hunter  completely  and  satisfactorily  accounted 
for  his  own  intromissions  with  the  trust,  as  appeared  by  the 
accounts  audited  before  his  death,  and  these  respondents  were 
ready  to  pay  any  balance  that  might  be  reported  against  him  by 
the  accountant  in  the  remaining  accounts :  and  thirdly,  that  these 
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Home  respondents  were  not  liable  for  any  deficiencies  in  the  accounts  of 
Pkingle.  Mr.  Molle  or  Mr.  Pringle ;  1st,  because  of  the  provisions  in  the 
trust-deed  restricting  the  liability  of  the  trustees ;  2ndly,  because 
Mr.  Hunter  had  not,  as  a  single  trustee,  any  power  to  control  the 
other  two,  being  a  majority  ;  and  their  appointment  as  factor  and 
cashier  being  proper,  and  in  conformity  with  the  trust,  did  not  imply 
a  personal  responsibility  on  a  trustee  consenting  to  their  appoint- 
ment, with  reference  to  the  provisions  of  the  trust-deed  limiting 
the  trustees'  liability ;  and  Srdly,  because,  when  Mr.  Molle' s 
embarrassments  became  known  to  Mr.  Hunter,  he  made  everv 
exertion  to  save  the  trust  estate  from  loss. 

The  two  sets  of  respondents  relied  for  protection  on  several 
clauses  of  the  trust-deed,  as  limiting  the  liability  of  each  trustee 
to  his  own  acts,  suggested  that  the  balances  claimed  in  the  action 
were  much  exaggerated,  and  insisted  that  the  conclusions  of  the 
summons  for  alleged  malversation,  and  for  a  general  count  and 
reckoning  from  the  commencement  of  the  trust,  were  barred  ])v 
the  formal  audits  of  the  accountant  under  the  trust  up  to  1882. 

A  record  having  been  made  up  and  closed  on  condescendence 
and  answers,  the  Lord  Ordinary,  on  the  17th  of  March,  18B6, 
after  hearing  counsel  for  all  parties,  pronounced  an  interlocutor, 
[  •274  ]  in  substance  as  follows :  **  Finds,  that  by  the  settlements  *of 
the  late  George  Home,  William  Molle,  writer  to  the  signet,  the 
late  William  Pringle,  and  the  late  James  Hunter,  were  appointed 
trustees  for  carrying  those  settlements  into  effect:  that  on  the 
17th  of  March,  1820,  l)eing  the  first  meeting  of  the  said  trustees 
after  the  truster's  death,  Molle  was  appointed  factor,  and  Pringle 
cashier,  each  with  a  salary,  in  addition  to  the  sum  allowed  them 
by  the  trust-deed  for  their  trouble  in  the  management:  that  in 
virtue  of  this  appointment,  Molle  had  large  intromissions  with  the 
rents  of  the  trust-estate :  that  from  December,  1822,  large  annual 
balances  were  due  by  the  factor  on  his  intromissions,  and  were  never 
fully  paid  up :  that  the  management,  in  terms  of  the  above-men- 
tioned appointments,  continued  until  the  29th  of  October,  1830,  when 
the  said  factory  was  recalled  by  the  co-trustees,  Pringle  and  Hunter : 
that  on  the  following  day  the  bankruptcy  of  Molle  was  declared,  and 
that  a  large  balance  was  then  due  by  Molle,  as  factor  to  the  trust- 
estate,  amounting,  according  to  the  pursuers*  statement,  to  the  sum 
of  5,729/.  sterling:  finds,  that  the  object  of  the  first  conclusion  of  the 
summons  is  to  fix  upon  the  defenders,  the  representatives  of  Pringle 
and  Hunter,  a  liability  for  the  said  balance :  finds,  that  Pringle  being 
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not  only  a  trustee,  but  having  been  appointed  cashier,  with  au 
additional  salary,  undertook  in  that  double  character  the  special 
duty,  and  had  the  special  means  of  superintending  and  controlling 
the  actings  and  the  accounts  of  the  factor  and  co-trustee,  Molle : 
finds  it  established  by  the  documents  in  process,  that  Pringle  was 
apprised  of  the  factor's  irregularity  in  failing  to  pay  up  and  account 
for  the  annual  balances  of  his  intromissions  :  that  Pringle,  though 
thus  aware  of  the  factor's  violation  of  his  duty,  took  no  steps,  either 
by  requiring  caution,  or  insisting  for  payment,  *or  recalling  the 
factory,  for  securing  the  trust-estate  against  the  consequences  of  the 
irregularities  of  the  factor,  of  which  he  was  so  cognisant:  finds, 
that  in  these  circumstances,  Pringle  did  incur  a  liability  for  the  loss 
ultimately  occasioned  to  the  trust-estate  by  the  failure  of  the  said 
factor:  therefore,  finds  the  defenders,  the  representatives  of  Pringle, 
liable  for  the  balance  due  by  Molle  as  factor,  and  appoints  the  case 
to  be  called,  that  this  balance  may  be  precisely  ascertained,  but 
assoilzies  the  said  representatives  from  the  other  conclusions  of 
the  libel :  and  in  regard  to  the  defenders,  the  representatives  of 
Hunter,  assoilzies  them  from  the  whole  conclusions  of  the  libel, 
and  finds  them  entitled  to  their  expenses,  &c.  (i). 


Home 

V, 

Pbikgle. 


(1)  From  a  note  added  by  the  Loud 
Ordikabt  to  the  interlocutor,  and 
printed  in  the  cases  laid  before  this 
House,  we  take  the  foUowing extracts: 

*'  Ist.  Considering  the  large  dis- 
cretionary powers  conferred  by  the 
trust-deed  on  the  trustees,  in  regard 
to  the  expenses  of  management,  the 
liORD  Obbinary  sees  no  ground  for 
questioning  the  amount  of  the  salaries 
allowed  to  the  cashier,  factors,  or 
agents.  As  to  the  appointment  to 
those  offices  of  persons  holding  the 
situation  of  trustees,  he  has  to  observe, 
that  the  impropriety,  inexpediency, 
and  hazard  of  such  a  course,  is  well 
exemplified  in  the  present  case.  Con- 
sidering the  evident  consequences  of 
such  nominations,  by  which  the  interest 
of  the  same  individual  as  an  officer 
under  the  trust  may,  and  in  many  cases 
must  be,  placed  in  opposition  to  his 
duty  as  trustee,  much  might  be  said 
against  their  legality.  But  taking  into 
view  the  notoriety  of  tiie  practice,  and 
the  extent  to  which  it  has  been  carried 
in  this  country,  without  any  attempt 
at  challenge,  the  Lobb  Obdikart  does 
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not  consider  himself  warranted  in 
sustaining  this  circumstance,  as  a 
substantive  objection  to  the  trust 
management. 

**  2ndly.  In  regard  to  the  conclusion 
fol* '  malversations  *  committed  by  the 
trustees,  it  must  be  at  once  dismissed, 
as  the  record  contains  no  specific  state- 
ments of  any  malversations  requiring 
further  inquiry. 

**  3rdly,  The  same  remark  applies  to 
the  general  conclusion  for  accounting. 
The  whole  accounts,  audited  b}"  an 
accountant  of  character,  are  now,  and 
have  been  from  the  beginning,  in 
process,  and  there  is  no  objection  to 
any  of  the  articles  of  them,  except 
those  connected  with  the  balance  due 
by  the  factor.  Indeed,  from  what  took 
place  at  the  debate,  that  appears  to  the 
Lord  Ordinary  to  form  substantially 
the  only  groimd  of  dispute  between  the 
parties;  and  in  regard  to  it,  he  has 
found  it  necessary  to  make  a  material 
distinction  between  the  *ca3e  of  Mr. 
Hunter  and  that  of  Mr.  Pringle. 
Against  the  former  and  his  repre- 
sentatives,   the    claim    seems    to    be 
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[  ♦277  ] 


The  respondents,  the  representatives  of  Mr.  Pringle,  presented 
to  the  First  Division  of  the  Court  a  *reclaiming  note  against  this 
interlocutor;  and  the  appellants  did  the  same  against  that  part 
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groundless.  Mr.  Hunter,  though  a 
trustee,  was  allowed  little  or  no  share 
of  the  management.  He  was  resident 
in  Berwickshire,  and  acted  as  the 
countr}^  agent  of  the  trust.  Mr.  Pringle 
and  Mr.  Molle,  the  other  two  trustees, 
resided  in  Edinburgh ;  being  a  quorum, 
they  had  the  means  of  carrying  on  the 
management  without  requiring  the 
presence  of  Mr.  Hunter  at  their 
meetings ;  and  the  inference  fairly  to 
be  drawn  from  the  correspondence  is, 
that  they  were  not  disposed  to  admit 
him  into  the  management  farther  than 
was  absolutely  necessary.  Accordingly, 
the  Lord  Ordinary  is  satisfied,  on  a 
perusal  of  the  documents,  that  Mr. 
Hunter  was,  from  the  year  1822, 
entirely  in  the  dark  as  to  the  true 
state  of  the  factor's  accounts,  and  the 
continued  balances  allowed  to  remain 
in  his  hands.  It  also  appears,  that 
from  the  5th  of  February,  1829,  he 
made  constant  attempts,  though  un- 
successfully, to  get  access  to  those 
accounts,  and  it  was  not  until  the  end 
of  September,  1830,  that  they  were  put 
into  his  hands.  From  that  time  he 
did  everj^thing  in  his  power  to  obtain 
payment  from  Mr.  MoUe;  and,  indeed, 
it  is  to  his  exertions  that  the  ultimate 
recal  of  the  factory  may  be  ascribed. 
In  these  circumstances,  considering 
the  exuberant  confidence  reposed  in 
the  tinistees  by  the  trust-deed,  the 
reliance  Hunter  was  fairly  entitled  to 
place  in  the  acting  quorum  of  the 
trustees,  Pringle  and  Molle,  two  pro- 
fessional persons  of  the  first  respecta- 
bility, the  backwardness  of  those 
gentlemen  to  communicate  with 
Hunter,  his  ignorance  of  the  factor's 
balances,  and  his  anxiety  and  activity 
from  the  moment  his  suspicions  were 
roused  and  his  attention  called  to  the 
matter,  the  Lord  Ordinary  must  hold 
that  Mr.  Hunter  and  his  representa- 
tives are  fully  entitled  to  the  benefit 
of  the  protecting  clauses  of  the  trust- 
deed.    And  upon  all  these  grounds,  he 


has  thought  himself  bound  to  award 
expenses  to  them. 

"The  case  of  Mr.  Pringle  is  very 
different,  though  in  one  particular, 
viz.  the  fairness  and  good  faith  of  his 
actings,  his  character  stands  perfectly 
unimpeached.  The  whole  charges 
made  against  him  in  the  summons, 
of  wilful  violation  of  his  dutr,  and 
corrupt  connivance  at  the  dilapidation 
of  the  trust-funds,  appear  to  be  utterly 
without  foundation.  At  the  same  time, 
the  Lord  Ordinary  is  compelled  to 
hold  that  there  was  such  a  constructive 
violation  or  neglect  of  his  duty  as  to 
render  him  hable  for  the  consequences. 
It  is  true  that,  by  the  trust  deed,  the 
trustees  are  protected  from  any  farther 
liabihty  for  theu*  factor,  than  that  he 
shall  '  be  habit  and  repute  responsible 
at  the  time  of  entering  upon  oflBce ; ' 
and.it  also  appears  that  Mr.  MoUe  was 
habit  and  repute  responsible,  not  only 
at  the  time  of  entering  upon  his  office, 
but  until  a  very  short  time  indeed 
before  the  public  declaration  of  his 
bankruptcy.  But  the  present  case, 
like  every  other  of  the  kind,  must 
depend  upon  its  special  circumstances. 
Here,  Mr.  Pringle  was  not  merely  a 
trustee  receiving*the  allowance  granted 
by  the  truster — he  was  the  cashier, 
appointed  by  himself  and  his  co- 
trustees, with  an  additional  salary. 
It  was  his  duty,  and  he  had  the  power, 
to  ascertam  the  state  of  the  factor's 
accounts,  and  to  restrict  his  balances 
within  a  reasonable  amount.  The 
cashier,  whose  province  it  was  to  col- 
lect and  apply  the  trust-funds  to  the 
proper  purposes  of  the  trust,  was  bound 
to  inquire,  and  to  know  how  the  factor's 
accounts  stood.  It  is  proved  by  the 
documents  in  process  that  he  did  know, 
and  that  the  irregularity  of  the  large 
balances  retained  by  the  factor  was 
repeatedly  noticed  by  the  accountant. 
Mr.  Pringlo's  case  then  is  not  merely 
that  of  a  trustee  relying  on  the  circum- 
stance of   a  factor  being  habit  and 
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of  it  which  awarded  expenses  to  Mr.  Hunter's  representatives. 
Upon  this  latter  note  the  Lords  of  the  First  Division  pronounced 
an  interlocutor  on  the  30th  of  November,  1837,  recalling  that  part 
of  the  Lord  Ordinary's  interlocutor,  and  finding  no  expenses  due 
to  either  party.  On  the  same  day  their  Lordships  pronounced 
another  interlocutor  on  the  reclaiming  note  of  Mr.  Pringle's  repre- 
sentatives, and  thereby  recalled  so  much  of  the  Lord  Ordinary's 
interlocutor  as  they  reclaimed  against,  and  assoilzied  them  from 
the  conclusions  of  the  libel,  and  decerned  ;  but  found  no  expenses 
due  to  either  party  (i). 

The  appellants  in  the  original  appeal  submitted  to  the  review  of 
this  House  as  well  the  Lord  Ordinary's  ^interlocutor  as  the  two 
interlocutors  of  the  First  Division  of  the  Court,  in  so  far  as  they 
assoilzied  the  respondents  from  the  conclusions  of  the  libel. 

The  respondents,  both  sets,  severally  appealed  against  so  much 
of  the  interlocutors  as  refused  them  their  expenses. 


Home 

V. 

Fbinole. 


[  ♦278  ] 


Sir  Frederick  Pollock  And  Mr,  Knight  Bruce,  for  the  appellants: 

The  appointment  of  Molle,  one  of  the  trustees,  to  the  office  of 
factor  was  unwarranted  and  illegal,  and  a  violation  of  duty  on  the 
part  of  his  co-trustees.  To  appoint  a  trustee  to  an  office  with  a 
salary,  in  the  management  of  the  trust,  especially  where  the  truster 
has  named  a  remuneration  for  the  trustees'  time  and  trouble,  would 
not  be  for  a  moment  permitted  by  the  courts  of  equity  in  Eng- 
land ;  liohinsoti  v.  Pett  (2)  ;  Ayliffe  v.  Murray  (3) ;  Brocksopp  v. 
Barnes  (4) ;  Sheriff  y.  Axe  (s).  The  law  of  Scotland  does  not  differ 
in  respect  of  breaches  of  trust  from  the  law  of  England :  York 
BuiMiugs  Company  v.  Mackenzie  (6)  ;  Sym  v.  Charles  (7)  ;  Moffatt  v. 


mpnte  responsible ;  for  lie  as  ca*»liier 
had  the  means  of  knowing,  and  knew, 
that  MoUe  was  in  the  habitual  violation 
(»f  his  duty  as  fact4)r.  Mr.  Pringle 
having  that  information,  neither  re- 
quired caution,  nor  communicated  the 
matter  to  his  co-trustee,  Mr.  Hunter, 
f  >r  the  purpose  of  recalling  the  factory ; 
but  knowing,  at  the  end  of  the  year 
1 829.  the  large  balance  in  the  account 
of  that  year  due  by  the  factor,  he 
allowed  him  to  go  on  collecting  the 
rents  for  the  j'ear  1830;  thus  increasing 
the  balance  to  a  great  amount,  if  not 
to  tile  sum  concluded  for.  There  is  no 
reason  to  doubt  that  this  conduct  of 


Mr.  Pringle  proceeded  from  an  ill- 
founded  reliance  on  Molle' s  solvency, 
and  from  a  reluctance  to  take  strong 
measures  against  a  person  with  whom 
he  wa«  on  a  footing  of  intimacy.  The 
consequences  of  this  mistaken  confi- 
dence must  be  borne  by  him,  and  not 
by  the  trust-estate." 

(1)  16  Dunl.  B.  &  M.  161 ;  and  10 
Scof.  Jur.,  No.  8,  p.  117. 

(2)  .3  P.  Wms.  249. 

(3)  2  Atk.  58. 

(4)  5  Madd.  90. 

(5)  4  Russ.  33. 

(6)  9  Fac.  Coll.  13  Nov.,  1795. 

(7)  8  Sh.  &  D.  741. 

5—2 
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Home  Robertson  (i) ;  AinsUe  v.  Ch€ape(2);  Blain  w.  Paterson  (z).  Those 
I'BiNOLE.  trustees,  or  their  representatives,  are  responsible  for  all  the  losses 
the  trust-estate  may  have  sustained  by  their  negligence:  The 
Charitable  Corporation  v.  Sutton  (4).  The  claims  of  immunity  in  the 
trust-deed,  relieving  the  trustees  from  liability  for  factors  who  "  were 
habit  and  repute  solvent  at  the  time  of  their  appointment/'  or  for 
omissions  or  intromissions,  except  for  each  trustee's  own  actual 
intromissions,  do  not  apply  to  acts  of  the  trustees  which  are  not 
[  *279  ]  sanctioned  by  the  *trust-deed,  but  are  beyond  the  powers  conferred 
by  it.  It  is  said  the  law  and  practice  in  Scotland  is  very  indulgent 
to  trustees,  but  the  only  decided  case  that  can  be  referred  to  as 
countenancing  such  an  appointment  as  those  of  Molle  and  Pringle 
is  that  of  Lady  Montgomerie  v.  Waudiope  (5) ;  which,  on  being 
examined,  will  be  found  to  have  been  a  case  of  a  special  nature, 
and  in  which  the  question  of  the  legality  of  appointing  a  trustee  to 
the  office  of  factor  was  not  decided. 

It  is  not  an  available  defence  for  the  respondents  to  say  that 
the  appellants  are  •barred  from  insisting  now  on  any  objection 
to  the  appointment  of  Molle  to  be  factor,  on  the  ground  that 
Mr.  Home  did  not  make  the  objection  at  the  time  the  appointment 
took  place.  This  action  was  not  brought,  or  the  relief  sought 
for  Mr.  Home's  personal  benefit,  but  for  the  benefit  of  the  trust- 
estate,  and  all  the  persons  interested  in  it;  and,  as  against  the 
judicial  factor,  the  other  party  to  the  action,  and  who  represents  the 
trust-estate,  no  plea  of  personal  objection  to  Mr.  Home,  on  account 
of  his  acquiescence  in  the  appointment,  can  be  maintained. 

But  even  if  it  were  competent  to  trustees  in  ordinary  cases  to 
appoint  one  of  their  number  to  the  office  of  factor,  in  this  case  the 
terms  of  the  trust-deed  showed  it  to  have  been  the  truster's  inten- 
tion that  the  factors  and  other  officers  to  be  appointed  by  the 
trustees  over  the  estate,  were  to  be  third  parties,  to  whom  the 
trustees  were  to  be,  as  it  were,  adverse  parties,  exercising  over  them 
a  jealous  vigilance  and  check,  by  which  the  interests  of  the  trust- 
estate  were  to  be  protected  and  saved  from  the  risk  of  loss.  They 
[  '280  ]  had  *'  power  to  name  and  remove  factors  from  time  to  *time,"  and 
they  were  "  to  settle  accounts  annually  with  the  said  factors."  It 
was  by  them  that  the  truster  intended  that  the  factor's  accounts 
should   be   settled   and   audited.     It  was  never  intended  by  the 

(1)  12  Sh.  &  D.  369.  (4)  2  Atk.  406. 

(2)  13  Sh.  &  D.  417.  (5)  13  Fac.  Coll.,  4  June,  1822. 

(3)  14  Sh.  &  D.  361. 
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truster  that  the  factor,  whom  the  trustees  were  to  call  to  account        Home 
in    the    manner    prescribed   by   the    trust-deed,    should    be    one      pbingle. 
of  themselves.     By  the  appointment  of  Pringle  to  be  cashier  at 
the  same  time  that  Molle  was  appointed  factor,  a  majority  of  the 
trustees  was  disqualified  from  exercising  any  check  over  the  system 
by   which   those  officers   were   to  be  kept  to  their  duty.     They 
neutralised  any  control   by   the  remaining   trustee.     Had   other 
persons  been  appointed  to  these  offices  they  would  be  required  to 
find  security.     It  was  impossible  to  maintain  that  Mr.  Pringle  was 
not  responsible  for  the  factor's  defalcations ;  for,  as  cashier,  he 
must  have  known,  and  it  is  evident  from  the  correspondence  that  he 
did  know,  that  large  balances  were  retained  and  misapplied  by  the 
factor.     Both   Hunter  and   Pringle,  as  trustees,  were  liable  for 
MoUe's  deficiencies  as  factor.     They  were  bound  to  have  an  annual 
settlement  and  clearance  of  accounts  with  him.     That  was  a  con- 
dition annexed  by  the  trust-deed  to  the  power  thereby  conferred 
on  them,  of  appointing  factors.     Hunter,  as  well  as  Pringle,  was 
guilty  of  gross  neglect  of  his  duty  in  allowing  the  balances  to  accu- 
mulate in  the  hands  of  Molle,  the  factor,  contrary  to  the  explicit 
directions  of  the  trust-deed.     Hunter  was  liable  for  MoUe's  balance 
as  factor,  in  respect  that  the  trust-deed  did  not  authorise  the 
appointment  of  a  cashier ;  that  the  appointing  one  was  therefore  a 
deviation  from  the  arrangements  of  the  trust-deed ;  that,  assuming 
that  it  was  the  duty  of  the  cashier  to  look  after  the  factor,  and 
regularly  to  collect  the  rents  from  him,  a  new  system  was  introduced 
into  the  *trust,  and  a  different  check  placed  upon  the  factor  from       [  •28i  ] 
that  which  was  contemplated  by  the  truster ;  that  having  adopted 
this  course,  it  was  incumbent  on  Hunter  to  take  care  that  the 
system  thus  chalked  out  and  established  for  the  management  of  the 
trust-affairs,  should  be  made  to  work,  and  that  the  check  so  intro- 
duced upon  the  factor  acted  efficiently,  and  did  not  become  worse 
than  useless.     While  by  the  failure  of  the  co-trustees  and  their 
cashier  regularly  to  call  Molle  to  account  as  factor,  and  by  his 
supervening  bankruptcy,  the  trust-estate  has  sustained  great  loss, 
Pringle  and  Hunter  have  been  allowed  to  take  credit  in  their  trust- 
accounts  for  their  allowances  as  trustees,  and  for  the  salaries  of 
Pringle  as  cashier,  and  Molle  as  factor.    Even  although  they  must 
be  found  responsible  for  Molle's  deficiencies,  still  looking  to  their 
neglect  of  duty,  they  are  not  entitled  to  any  of  the  foresaid  sums 
as  credits  in  accounting  for  the  trust-funds. 
As  to  the  cross  appeals  presented  by  the    representatives  of 
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Hour       Mr.  Pringle  and  Mr.  Hunter,  they  are  incompetent,  inasmuch  as 

mm 

rniNULE.     they  are  appeals  solely  on  the  question  of  costs,  which  are  not 
entertained  by  any  Court  of  Appeal. 

The  Lord  Advocate  and  Mr.  Pemberton  appeared  for  the  repre- 
sentatives of  Mr.  Pringle.  Sir  William  Follett  and  Mr.  Buchanan^ 
of  the  Scotch  Bar,  appeared  for  the  other  respondents. 

The  Lord  Advocate  wished,  before  he  opened  the  case  of  his 
clients,  to  be  informed  whether  the  House  would  hear  the  four 
counsel,  two  for  each  set  of  respondents,  or  lay  down  a  rule  to  hear 
fewer. 

The  Lord  Chancellor  said : 

If  their  defences  are  the  same,  the  rule  of  the  House  is  to  hear 
only  one  counsel  for  each  party,  or  two  for  one  party. 

[282]  Sir  W.  Follett: 

The  House  would  please  to  observe,  that  the  judgments  brought 
under  their  Lordships'  review  were  different,  as  applied  to  the  two 
classes  of  respondents.  He  would  promise  for  himself,  and  bis 
friend  Mr.  Buchanan,  not  to  repeat  for  their  clients  any  defence 
that  should  be  urged  by  the  Lord  Advocate  or  Mr.  Pemberton  for 
the  respondents  for  whom  they  appeared. 

The  Lord  Chancellor  : 

The  House  hears  only  one  counsel  for  each  party,  where  the 
defence  is  the  same  for  both  parties.  Of  course  the  House  cannot 
know  whether  the  defence  is  the  same,  or  different,  until  counsel 
are  heard.  The  counsel  know  beforehand  whether  there  is  any 
difference. 

Sir  W.  Follett  said  he  thought  there  was  a  difference. 

The  Lord  Chancellor  : 

In  that  case,  and  on  the  undertaking  not  to  repeat  for  one  class 
of  respondents  what  shall  be  urged  for  the  others,  the  House  will 
hear  two  counsel  for  each  class. 

The  learned  counsel  then  argued  generally  that  there  was 
nothing  illegal  in  the  form  in  which  the  trustees  administered  the 
trust-property  :  that  the  English  cases  cited  for  the  appellants  had 
no  application  :  that  the  law  and  usage  of  Scotland  respecting  the 
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appointment  of  trustees  to  offices  under  the  trust,  with  salaries,        Homb 

were  quite  different  from  the  practice  in  England  ;  and  they  referred      prinqle. 

to  the  case  of  Lady  Montgomene  v.  Wauchope  (i),  in  which  they  said 

Lord  Eldon  recognised  the  difference  between  the  practice  in  the 

two  countries.     They  also  cited,  among  other  cases  to  the  same 

effect,  Dalrymple  v.  Murray  (2),  Ainslie  v.  Cheape  (3),  and  Cowan  v. 

Crawford  (4).     They  contended  that,  by  virtue  of  the  *protecting       [♦288] 

clauses  in  the  trust-deed,  each  trustee  was  responsible  only  for  his 

own  "  actual  and  personal  intromissions,"  and  no  further  **  liable 

for  the  factors  than  that  they  shall  be  habit  and  repute  responsible 

at  the  time  of  entering  upon  their  office :  "  that  Mr.  Molle  came,  at 

the  time  of  his  appointment,  fully  within  that  description,  no  one 

had  questioned :    for  his  intromissions  he  or  his  representatives 

were  liable :  that  the  other  trustees  had  accounted  for  the  whole  of 

the  monies  which   came  to  them,  had  been  ascertained  by  the 

unchallenged  reports  of  the  accountant;    and   that    the    action 

resolved  itself  into  an  action  for  accounting  against  trustees,  and 

thev  had  accounted. 

In  support  of  the  cross  appeals  it  was  submitted,  that  although 
an  appeal  solely  for  costs  is  not  competent,  yet  when  interlocutors 
are  brought  up  to  be  reversed  on  the  merits,  it  is  then  open  to  the 
party  who  succeeded  on  the  merits  to  complain  of  so  much  of  the 
interlocutors  as  deprived  him  of  costs :  that  it  is  a  general  rule  in 
all  the  Courts  that  the  party  who  succeeds  on  the  merits  is  held 
entitled  to  his  costs ;  and  so  thought  the  Lord  Ordinary,  as,  when 
he  held  Hunter's  representatives  assoilzied  from  the  conclusions  of 
the  action,  he  awarded  them  their  costs.  The  Court  of  Session, 
however,  though  it  held  the  representatives  of  both  the  trustees 
entitled  to  a  decree  on  the  merits,  gave  neither  of  them  their  costs. 
The  respondents  in  this  case  were  put  to  enormous  expenses  in 
defending  the  deceased  trustees  and  themselves  from  the  unfounded 
calumnies  contained  in  the  summons.  Nothing  occurred  in  the 
course  of  the  cause  to  deprive  the  respondents  of  their  just  claim  to 
their  costs. 

The    counsel    for    Hunter's    representatives    insisted    that, 
whatever  blame  might  attach  to  Pringle,  *Mr.  Hunter  was  not  at       [  •284  ] 
all  liable ;  as  he,  residing  in  the  country,  was  not  invited  to  attend 
the  meetings  of  the  other  trustees.     He  did  not  take  any  office  in 

(1)  4  Dow,  129.  (3)  13  Sh.  &  D.  417. 

(2)  Fac.  Coll.  4  Aug.  1784.  (4)  Fac.  Coll.  18  May,  1836. 
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HoMB        the  trust,  nor  was  he  present  when  his  co-trustees  were  appointed 

Frinolb.     to  such  offices.     It  did  not  appear  that  he  had  any  knowledge  of  the 

misappropriation  of  the  trust-funds  by  the  factor,  until  1830,  and  then 

he  exerted  himself  to  force  payment  of  the  balances ;  and  when  his 

exertions  failed,  he  obtained  a  recal  of  the  appointment  of  the  factor. 

1841.        The  Lord  Chancellor  : 

JviUf  22. 

It  appears  in  this  case  that  by  the  first  deed  of  the  16th  of  July, 

1816,  George  Home  disposed  and  made  over  his  estates  to  and 
in  favour  of  three  trustees,  David  Kenton,  William  Pringle,  the 
respondent,  and  John  Benton,  who  were  to  execute  and  manage  the 
trust  in  succession,  without  the  interference  of  the  others ;  and  it 
was  provided,  amongst  other  things,  that  they  should  have  power 
to  name  and  remove  factors  from  time  to  time,  with  such  powers, 
and  liable  to  such  diligence,  as  the  trustee  or  trustees  should  think 
lit,  and  to  pay  such  factors  such  salaries  as  they  should  see  fit,  and 
to  settle  accounts  annually  with  such  factors,  and,  upon  payment  of 
what  should  be  found  due,  to  exonerate  the  factors ;  and  within  six 
months  after  each  clearance  with  the  said  factors  to  make  up  their 
own  accounts,  and  to  get  the  same  approved  by  an  accountant  of 
character  in  Edinburgh ;  and  if  such  accounts  should  be  approved 
by  the  said  accountant,  such  approbation  was  to  operate  as  a  full 
exoneration  of  the  trustee  or  trustees  during  the  currency  of  such 
account ;  and  it  was  provided  that  such  trustees  should  nowise  be 
obliged  to  do  diligence,  otherwise  than  as  they  should  think  fit,  nor 
[  •286  ]  should  be  liable  for  any  omission,  but  only  each  *of  them  for  himself, 
and  his  own  actual  and  personal  intromissions ;  nor  should  they  be 
further  liable  for  their  factors  than  that  they  should  be  ''habit  and 
repute  responsible  at  the  time  of  entering  upon  their  office." 

Amongst  other  trusts  for  the  application  of  the  income  was  the 
payment  of  the  yearly  sum  of  lOOZ.,  as  a  gratification  to  the  acting 
trustee  or  trustees  for  their  trouble  in  the  management.  The 
trusts,  it  appears,  only  afi'ected  the  rents,  which  were  to  be  applied 
in  payment  of  the  debts  and  obligations  of  the  truster,  and  of  the 
interest  of  charges  and  public  burdens  and  repairs ;  and  the  residue 
was  to  be  applied  in  payment  of  all  remaining  debts  of  the  truster; 
and  upon  fulfilment  of  all  the  purposes  of  the  trust,  the  trustees 
were  to  convey  to  the  party  entitled  under  another  deed,  by  virtue 
of  which  the  pursuer  is  entitled  to  the  estate  as  first  heir  of  entail 
for  himself  and  the  heirs  whatsoever  of  the  estate,  to  whom  the 
trustees  are  to  account  for  their  intromissions  and  management. 
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By  another  deed,  dated  the  6th  of  Aagust,  1819,  George  Home        Home 
appointed  William  MoUe,   William  Pringle,  and  James  Hunter,      rBiNOLE. 
trustees,  in  place  of  those  named  in  the  former  deed,  but  with  a 
declaration  that  the  majority  should  be  a  quorum,  for  executing 
the  trusts,  and  not  in  other  respects  altering  the  provisions  of  the 
former  deed. 

Soon  after  the  truster's  death  in  1820,  the  trustees  met,  and, 
Mr.  Home  the  pursuer  being  present,  appointed  William  Molle  to 
be  factor,  with  a  salary  of  180i.  per  annum,  and  William  Pringle 
cashier,  with  a  salary  of  502.  per  annum ;  and  on  the  22nd  of  March, 
1820,  a  regular  deed  of  factory  was  granted  to  Molle  accordingly. 

The  real  question  in  the  cause  is  as  to  the  liability  of  Pringle  and  [  286  ] 
Hunter  for  the  sum  due  from  Molle  as  trustee  or  factor  at  the  time 
of  his  insolvency  in  October,  1830 ;  and  the  grounds  upon  which 
the  charge  is  sought  to  be  maintained  are  principally,  first,  that  the 
appointment  of  one  of  the  trustees  to  be  factor  was  of  itself  a  breach 
of  trust,  and  subjected  the  parties  to  it  to  all  the  consequences 
resulting  from  it ;  and  secondly,  that  there  was  such  gross  negli- 
gence in  Pringle  and  Hunter  in  permitting  Molle  to  keep  balances 
in  hand,  as  to  subject  them  to  liability  for  the  balance  due  from 
him.  Such  at  least  are  the  points  into  which  the  claims  of  the 
pursuers  are  to  be  resolved,  and  which  it  is  important  to  keep 
separate  in  order  to  come  to  a  right  understanding  of  the  principles 
of  law  applicable  to  this  case;  which  has  not,  I  think,  been 
sufficiently  done  in  some  of  the  proceedings. 

As  to  the  first,  it  is  said  that  there  is  a  difference  between  the 
law  of  England  and  of  Scotland.  In  England  the  appointment  by 
trustees  of  one  of  their  body  to  act  exclusively  in  any  part  of  the 
trust,  under  the  authority  of  all,  would,  as  to  the  others,  have  the 
effect  of  making  the  trustees  appointing  responsible  for  the  acts  of 
the  one  appointed ;  that  is,  they  could  not  treat  acts  done,  or  sums 
received,  by  such  appointee,  in  the  character  so  conferred  upon  him, 
as  the  acts  or  receipts  of  a  co- trustee  for  which  they  as  co-trustees 
would  not  be  liable,  but  as  acts  and  receipts  of  their  agent,  for 
which  they  would  or  would  not  be  liable,  as  there  might  be  proof 
of  culpable  neglect  in  their  dealings  with  such  agent.  The  allow- 
ance of  a  salary  to  such  appointee  would  clearly  be  a  breach  of 
trust,  and  would  therefore  be  disallowed ;  but,  it  is  said  that  the 
practice,  if  not  the  law,  of  Scotland,  ^sanctions  such  appointment ;  [  *287  j 
and  the  case  of  Montgomerie  v.  Wauchope  (i)  is  referred  to  in  proof  of 

(1)  Fac.  Coll.  June  4,  1822. 
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Home  that  proposition.  Nothing  was  decided  in  that  case  upon  that  point, 
Pbinole.  ^^^  ^^6  Judges  stated  that  such  appointments  were  not  inconsistent 
with  the  law  of  Scotland,  and  that  a  trustee  appointed  by  his 
co-trustees  was  entitled  to  the  usual  remuneration  of  an  agent  or 
cashier.  This  is  the  real  question,  because  it  is  not  necessary  to 
hold  that  the  appointment  is  illegal  in  order  to  maintain  the 
principle  that  the  party  who,  having  accepted  the  office  of  trustee, 
which,  unless  otherwise  provided  for  by  the  trust,  must  be  per- 
formed gratuitously,  accepts  another  office  inconsistent  with  that  of 
trustee,  shall  not  be  permitted  to  derive  any  emolument  out  of  the 
trust  property  in  respect  of  such  employment.  That  the  office  of 
trustee  and  of  factor  or  cashier  to  the  property  are  inconsistent 
cannot  be  disputed.  If  the  execution  of  the  trust  requires  such 
appointment,  it  becomes  the  duty  of  the  trustee  to  exercise  his 
discretion  and  judgment  in  the  selection  of  the  officers,  and  his 
vigilant  superintendence  of  their  proceedings  when  appointed ;  all 
which  is  lost  to  the  trust  when  a  trustee  is  appointed  to  the  execu- 
tion of  those  duties;  therefore  the  courts  of  equity  in  England 
in  such  cases  refuse  to  the  trustee  any  remuneration  which 
would  come  to  others  from  the  appointment ;  which  produces  the 
salutary  effect  of  deterring  trustees  from  making  such  appoint- 
ments when  not  actually  required,  and,  when  such  necessity  exists, 
preserves  to  the  trust  the  superintendence  and  control  of  the 
trustees  over  the  officer  they  may  appoint.  I  should  be  sorry  to 
give  any  sanction  to  a  contrary  practice  in  Scotland.  There  can 
[  ♦288  ]  be  no  reason  for  any  *diflFerence  in  the  rule  upon  this  subject 
in  the  two  countries.  The  benefit  of  the  rule  as  acted  upon  in 
England  is  not  disputed ;  and  as  there  is  no  decision  to  the 
contrary,  there  cannot  be  any  reason  for  sanctioning  a  contrary 
rule  in  Scotland. 

In  the  view  I  take  of  the  present  case,  there  will  not  be  any 
necessity  for  expressing  any  further  opinion  upon  that  point.  In 
England,  the  appointment  of  one  of  the  trustees  to  act  as  receiver 
and  manage  the  property,  and  collect  the  rents,  would  not  per  se 
make  the  other  trustees  responsible  for  his  acts;  but  it  would 
make  the  trustee  so  appointed  the  agent  of  the  other  trustees  for 
those  purposes,  and  render  them  responsible  for  his  acts,  so  far  as 
they  would  have  been  responsible  for  the  acts  and  receipts  of  a 
stranger  appointed  to  such  office,  but  not  otherwise:  and  in 
Scotland,  where  such  appointments  are  treated  with  more  indul- 
gence, the   consequences  cannot  be  more  stringent.     It  appears, 
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indeed,  from  the  cases  of  Sym  v.  Charles  (i),  Moffatt  v.  Robertson  (2),        Home 
Ainslie  v.  Cheape(z),  and  Blain  v.  Paterson  (4),  that  the  Court  of      pbingle. 
Session  have  acted  upon  this  principle. 

The  first  ground,  therefore,  upon  which  the  appellant  seeks  to 
fix  Pringle  and  Hunter  with  the  balance  due  from  MoUe,  I  think, 
wholly  fails.  But  secondly,  considering  Molle  as  the  agent  and 
receiver  of  the  other  trustees,  have  they,  in  their  transactions  with 
him,  been  guilty  of  such  negligence  as  to  make  them  responsible 
for  the  acts  of  their  agent  ?  For  I  have  not  been  able  to  follow  the 
reasoning  by  which  it  seems  to  have  been  supposed  that  Mr.  Pringle, 
by  accepting  the  office  of  cashier,  incurred  any  additional  responsi- 
bility as  to  the  acts  or  receipts  of  Mr.  Molle.  *That  office  may,  [  *'2S9  ] 
indeed,  have  aflforded  him  opportunities  of  knowing  the  state  of 
Mr.  MoUe's  accounts,  and  have  given  him  earlier  notice  of  his 
malversations,  and  such  knowledge  and  notice  may  be  important 
in  considering  his  liability,  but  [such  liability  must  attach  to  his 
office  of  trustee  and  not  of  cashier. 

The  question  then  is,  what  is  the  case  established  against 
Mr.  Pringle  and  Mr.  Hunter  of  culpable  negligence  in  dealing 
with  their  factor,  Mr.  Molle?  The  trust-deed  directs  that  the 
trustees  should  settle  accounts  annually  with  their  factors,  and 
upon  payment  of  what  should  be  found  due,  exonerate  and  dis- 
charge them  from  their  intromissions  and  management;  and 
within  sIk  months  of  each  clearance  with  the  factors,  make  up 
their  own  accounts,  and  get  them  approved  by  an  accountant. 
This  seems  to  assume  that  the  account,  so  as  to  be  settled  with 
the  factor,  was  to  include  the  whole  of  his  receipts  and  payments 
up  to  the  time  of  the  settlement ;  but  that  is  not  possible.  It  is 
the  usual  course  that  such  accounts  should  be  made  up  to  a  certain 
time,  and  there  must  necessarily  be  a  running  account  not  included 
in  any  such  statement.  No  doubt  this  affords  the  means  to  a 
factor  of  keeping  a  balance  in  hand  which  does  not  appear  upon 
the  face  of  his  accounts :  he  may  delay  receiving  a  sum  of  money 
until  after  the  time  to  which  the  accounts  are  made  up,  in  order 
to  keep  down  the  apparent  balance ;  but  however  dishonest  such 
contrivances  may  be  in  the  factor,  they  cannot  impose  any  responsi- 
bility upon  the  trustees  by  whom  he  is  employed,  unless  they  are 
parties  to,  or  cognisant  of  them:  and  it  is  obvious  that  in  the 
management  of  a  considerable  property,  it  is  indispensably  necessary 

(1)  8  Sh.  &  D.  741.  (:i)  13  Sh.  &  D.  417, 

(2)  12  Sk  &  D.  369.  (4)  14  Sh.  &  D.  361. 
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Home        to  leave  a  certain  balance  in  the  hands  of  the  manager  to  meet  the 
Pbinglk.     current  expenses. 

[  290  ]  It  appears  accordingly,  that  in  Mr.  Molle's  accounts  from  1822, 

considerable  balances  were  in  his  hands  on  the  31st  of  December 
of  each  year ;  but  that  in  each  of  those  years  such  balances  were 
more  than  paid  by  the  month  of  March  or  April  in  the  following 
year,  excepting  the  year  1827,  in  which  the  preceding  balance  was 
not  exceeded  by  subsequent  payments,  till  the  month  of  September. 
It  is  true  that  in  the  interval  he  had  received  sums  equal  to,  or 
exceeding  his  subsequent  payments,  so  that  his  actual  balance  was 
not  reduced ;  but  of  that  the  trustees  had  not  necessarily  the 
means  of  information.  The  balance  to  the  31st  of  December,  1829, 
was  l,634i.,  w^hich  was  more  than  covered  by  subsequent  payments 
by  the  7th  of  April,  1830. 

It  appears,  however,  that  the  trustees,  and  particularly  Mr. 
Pringle,  were  aware  that  MoUe  retained  balances  in  his  hands 
beyond  what  they  thought  necessary  or  proper,  and  that  his  so 
doing  was  the  subject  of  remonstrance  in  1828,  which  led  to  the 
reduction  of  what  was  then  due ;  and,  in  1830,  the  correspondence 
proves  that  Mr.  Pringle  insisted  upon  the  payment  of  the  balance 
then  in  hand,  which  not  being  done,  led  to  the  recal  of  the  factory 
granted  to  Mr.  Molle,  which  was  followed  by  an  intimation  of  his 
bankruptcy  on  the  following  day,  up  to  which  time  it  does  not 
appear  that  there  was  any  ground  for  suspecting  his  solvency :  and 
it  is  proved  that,  at  the  time  of  his  appointment,  he  was  in  high 
credit.  The  profit  which  arises  from  the  use  of  a  balance  is 
sufficient  to  account  for  the  attempt  to  detain  it,  without  attributing 
it  to  inability  to  pay. 

A  passage  in  Mr.  Pringle's  letter  of  the  22nd  of  September,  1830, 
has  been  much  relied  upon  as  showing  that  he  had  been  aware 

I.  •291  ]  of  Mr.  Molle's  bad  circumstances  *in  1828.  He  says,  speaking  of 
a  payment  of  1,500?.  received  in  1828,  **I  own  I  am  a  good  deal 
pleased  that  this  was  done,  from  whatever  quarter  it  was  procured."' 
The  meaning  of  this  is  very  doubtful ;  it  may  mean  that  he  doubted 
Mr.  Molle's  having  means  of  his  own  to  pay  that  1,500Z. ;  or  it 
may  mean,  that  it  might  have  been  paid  out  of  subsequent  receipts, 
so  as  not,  in  fact,  to  reduce  the  amount  of  balance  due  on  the 
preceding  December.  It  is  much  too  slight  a  piece  of  evidence 
to  support  the  case  of  Mr.  Pringle's  having  at  that  time  been  so 
cognisant  of  Mr.  Molle's  difficulties  as  to  have  made  it  his  duty 
to  interpose  for  the  purpose  of  preventing  his  receiving  any  further 
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part  of  the  property,  and  to  institnte  legal  proceedings  for  the  Home 
purpose  of  compelling  payment  of  the  existing  balance ;  the  credit  pbinole. 
and  supposed  responsibility  of  Mr.  MoUe  having  been  unsuspected 
until  very  shortly  before  his  bankruptcy.  I  cannot,  therefore,  find 
in  the  evidence  given  any  such  proof  of  culpable  negligence  in  the 
mode  of  dealing  with  the  factor  as  would,  according  to  the  decisions 
in  the  Courts  of  Scotland,  render  a  trustee  liable  for  the  losses 
sustained  by  his  ultimate  insolvency.  The  cases  of  Airiilie  v. 
Cheape{i),  and  Cowan  v.  Crawford  (2),  are  strong  authorities  upon 
this  point. 

In  1829,  the  trustees  finding  their  factor  retaining  balances  in 
hand  beyond  what  they  thought  proper,  press  him  by  every  means 
short  of  legal  proceedings,  to  keep  down  such  balances;  which 
course  continues  till  December,  1880,  when,  finding  their  efforts 
ineffectual,  they  recal  his  appointment,  which  produces  his  bank- 
ruptcy without  any  previous  proof  of  his  being  insolvent. 

The  result  is  that,  in  my  opinion,  the  judgment  below  was  [  292  ] 
correct,  in  holding  that  Mr.  Pringle's  estate  is  not  liable  for  the 
loss  sustained  by  the  insolvency  of  Mr.  Molle ;  and  if  he  did  not 
make  himself  liable  for  such  loss,  it  is  clear  that  Mr.  Hunter  did 
not ;  for  every  circumstance  from  which  the  responsibility  of  Mr. 
Pringle  could  arise,  exists  in  a  less  degree  in  the  case  of  Mr.  Hunter. 
If  the  case  fails  so  far,  there  is,  I  think,  no  ground  for  the  general 
account;  for  if  Messrs.  Pringle  and  Hunter  are  not  chargeable 
with  Mr.  MoUe's  balance,  their  own  accounts  have  been  regularly 
examined  and  settled  according  to  the  provisions  of  the  trust- 
deed,  and  no  case  is  made  for  opening  them.  It  is  indeed  said, 
that  Mr.  Pringle  has  in  those  accounts  been  allowed  a  salary  of  50/. 
per  annum,  to  which,  as  trustee,  he  was  not  entitled ;  and  if  that 
question  had  arisen  for  decision  in  a  proper  form,  and  under 
circumstances  calling  for  a  judgment  upon  the  point,  whether  a 
trustee  could  create  an  office  for  himself  out  of  his  trust  so  as  to 
derive  profit  from  his  trust,  I  should  have  had  great  difficulty  in 
assenting  to  what  appears  to  have  been  assumed,  rather  than 
decided,  in  Scotland.  In  such  a  case  there  cannot  be  any  good 
reason  for  any  difference  in  the  rules  adopted  in  the  two  countries, 
and  there  cannot  be  any  doubt  as  to  the  inconvenience  and  danger 
of  such  a  practice ;  but  in  this  case,  if  the  50{.  per  annum  were  to 
be  disallowed,  and  struck  out  of  Mr.  Pringle's  accounts,  he  would  be 
entitled  to  charge  for  all  actual  expenses  incurred  by  the  duty  he 

(I)  13  Shaw,  417.  (2)  13  Fac.  CoU.  628. 
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Home  performed  as  cashier;  so  that  there  is  no  probability  that  the 
Pbingle.  estate  would  profit  by  opening  the  accounts  in  this  respect.  And 
when  it  is  considered  that  this  allowance  arose  from  an  appoint- 
ment made  in  the  presence  of  the  pursuer,  and  was  to  be  paid  out 
[  '293  ]  of  *rent8  the  surplus  of  which  was  his,  and  that  it  has  been 
sanctioned  by  the  accountant  who  had  authority  from  the  truster 
to  settle  the  trustees*  accounts,  I  cannot  think  that  it  would  be 
advisable  for  such  a  purpose  to  interfere  with  the  judgment  below  ; 
particularly  when  it  appears  that  such  allowances  have  been  usual 
in  Scotland,  and  that  there  is  something  like  judicial  authority 
for  them,  as  in  MonUjomcrie  v.  WauchopeiS). 

I  think  also,  that  the  House  would  be  very  reluctant,  when  the 
principal  object  of  the  suit  fails,  to  give  any  relief  upon  so  small 
a  part  of  the  case ;  particularly  where  the  record  is  loaded  with 
charges  and  accusations  of  personal  fraud  and  wilful  dereliction  of 
duty  against  Mr.  Pringle  and  Mr.  Hunter,  of  which  there  is  not 
only  no  proof,  but  for  which  there  does  not  appear  at  any  time  to 
have  been  any  reasonable  ground  for  suspicion ;  and  for  introducing 
which  into  the  pleadings  I  have  not  seen  or  heard  any  justification. 
And  this  leads  to  the  only  remaining  question,  that  of  costs,  which 
is  the  only  one  upon  which  I  have  entertained  any  doubt :  and  if 
I  had  been  sitting  in  the  Court  below,  considering  the  failure  of 
the  case  made  against  the  trustees,  and  the  unjustifiable  charges 
brought  against  them,  I  should  perhaps  have  thought  it  just  that 
they  should  be  indemnified  in  costs,  by  directing  the  pursuer  to 
pay  them.  But  in  this  House  the  case  is  different.  A  court  of 
appeal  does  not  interfere  in  the  question  of  costs  without  reluctance 
in  any  case,  and  generally  will  not  entertain  an  appeal  for  costs 
alone,  and  the  question  of  costs  can  only  arise  upon  the  cross- 
appeal.     I  am  therefore  of  opinion  that  both  appeals  should  be 

Dismissed,  with  costs. 

[  294  ]  It  was  accordingly  ordered,  &c.  **  That  the  original  appeal  be 

dismissed,  and  that  the  Lord  Ordinary's  interlocutor  of  the  17th 
of  March,  1836,  in  so  far  as  it  was  not  recalled  by  the  two  inter- 
locutors of  the  Lords  of  the  First  Division  of  the  30th  of  November, 
1837,  or  either  of  them,  be  affirmed ;  and  that  the  two  last-mentioned 
interlocutors  be  affirmed,  with  costs :  and  that  the  two  cross-api>eals 
be  dismissed,  with  costs." 

(1)  Fac.  Coll.  4  June,  1822. 
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Appeal  from  the  Court  of  Session. 

ROBERT  HILL  v.  WILLIAM  PAUL,  Trustee  for  the       ,^f^^- 

'  July  2.S. 

Creditors  of  the  said  Robert  Hill.  i84i. 

(8  Clark  &  Finnelly,  295—308.)  ^^• 

Assignment,  Deed  of — Creditors — Public  office.  Ix)rd 

A.  executed  a  deed,  conveying  and  assigning  his  property  to  trustees,  for  I'Vndhurst, 
the  benefit  of  creditors.  The  operative  part  of  the  deed  was  in  these  words : 
**  All  and  sundry  superiorities,  lands  and  heritages,  debts  heritable  and  t  ^^^  ] 
moveable,  and  whole  goods,  gear,  sums  of  money,  and  effects;  and  in 
general  my  whole  means  and  estate,  heritable  and  moveable,  of  whatever 
nature  or  denomination,  or  wherever  situated,  presently  belonging  to  me : " 
Held,  that  these  words  did  not  pass  the  profits  of  a  public  office  at  that  time 
filled  by  the  grantor. 

Sembie,  that  the  profits  of  a  public  office  cannot  be  assigned  for  the  benefit 
of  creditors. 

This  was  an  appeal  against  two  judgments,  one  interlocutory, 
pronounced  by  the  Lord  Ordinart,  and  the  other  final,  by  the 
Court  of  Session  in  Scotland.  The  appellant  held  the  patent  office 
of  Keeper  of  the  Register  of  Sasines,  for  the  shire  of  Renfrew  and 
regalities  of  Glasgow  and  Paisley.  He  was  appointed  to  the  office 
in  1792,  as  one  of  the  joint-keepers,  the  other  being  Mr.  Frederick 
Fotheringham.  At  that  time  the  appellant  became  bound  by  deed 
to  make  certain  payments  from  the  profits  of  the  office  to  his 
sisters,  who  were  then  alive.  Mr.  Fotheringham  died  in  1830, 
and  the  appellant,  who  had  been  previously  released  from  the  other 
charges,  then  became  sole  patentee  of  the  office.  Having  fallen 
into  difficulties,  he  executed  a  trust-deed,  appointing  the  respondent 
trustee  for  the  benefit  of  his  creditors.  The  question  in  the  case 
turned  on  the  meaning  of  the  conveyance  in  trust,  the  words  of 
which  were :  ''  All  and  sundry  superiorities,  lands  and  heritages, 
debts  heritable  and  moveable,  *and  whole  goods,  gear,  sums  of  [  '290  ] 
money,  and  effects ;  and  in  general,  my  whole  means  and  estate, 
heritable  and  moveable,  of  whatever  nature  or  denomination,  or 
wherever  situated,  presently  belonging  to  me."  Subjoined  to  this 
general  description,  there  followed  a  particular  enumeration  of  a 
variety  of  lands  and  superiorities  situated  in  different  parts  of 
Scotland :  "  together  with  all  right,  title  and  interest,  claim  of 
right,  property  and  possession,  petitory  and  possessory,  which  I, 
my  predecessors  or  authors,  had,  have,  or  anyway  may  have,  claim 
or  pretend,  to  the  lands  and  other  heritages,  and  others,  generally 
and  particularly  above  disponed,  or  to  any  part  or  portion  thereof : 
surrogating  and  substituting  the  said  trustees  in  succession,  in  my 
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Hill  full  power,  right  and  place,  of  the  whole  heritable  and  moveable 
Paul.  estates  and  efifects  above  disponed  and  assigned ;  with  full  power  to 
uplift  and  discharge  the  rents  and  feu-duties  of  the  said  lands  and 
others,  for  crop  and  year  1826,  in  so  far  as  the  same  are  still  out- 
standing, and  all  future  crops  and  years,  and  also  all  arrears  of 
rents  and  feu- duties  due  for  bygone  crops  and  years  ;  to  intromit 
with  the  personal  estate  hereby  conveyed,  compound,  transact  and 
agree,  or  enter  into  arbitration,  concerning  the  said  lands  and 
estate,  real  and  personal,  or  any  part  thereof ;  and  generally,  to  do 
every  other  thing  requisite  and  necessary  for  making  the  same 
effectual,  which  I  could  have  done  before  granting  hereof:'*  and 
power  is  given  to  the  trustee  "  to  enter  into  the  immediate  use  and 
possession  of  my  whole  estate,"  and  "  to  sell  and  dispose  of  my 
said  land  and  others,  or  such  parts  or  portions  thereof  as  to  the 
said  trustee  acting  for  the  time  shall  appear  proper  and  expedient, 
and  that  either  by  private  sale  or  public  voluntary  roup,  and  in 
[  •297  ]  wholesale  or  in  parcels,  and  on  such  conditions,  *and  at  such 
prices,  as  the  said  trustee  acting  for  the  time  shall  think  fit ;  "  with 
power  also  to  sell  the  wood  growing  upon  the  lands,  and  to  grant 
all  needful  deeds  and  dispositions.  A  provision  was  afterwards 
made  for  the  case  of  the  trustee  not  having  ''  sold  or  disposed  of 
the  lands  and  others  above  conveyed,  or  such  part  thereof  as  may 
be  necessary  for  the  payment  of  my  debts." 

The  deed  contained  the  following  covenant  for  further  assurance  : 
"  And  farther,  I  bind  and  oblige  myself,  and  mine  aforesaid,  to 
grant  and  to  execute,  at  any  time  when  required,  such  farther  deed 
or  deeds  as  may  be  judged  necessary  by  my  said  trustee  or  trustees, 
or  by  a  majority  in  value  of  my  said  creditors,  for  the  more 
effectually  carrying  the  purposes  of  the  present  trust  into  full  and 
complete  execution." 

The  cause  came  in  the  first  instance  before  Lord  Jeffrey,  as 
Ordinary,  who,  after  hearing  counsel  for  the  respective  parties, 
pronounced  the  following  interlocutor,  adding  an  explanatory  note : 
**  10th  March,  1837.  The  Lord  Ordinary  having  heard  the  counsel 
for  the  parties  on  the  preliminary  defences,  repels  the  defence  or 
objection  to  the  title  of  the  pursuer,  founded  on  the  allegation  that 
the  trust-deed  in  his  favour  did  not  convey  any  of  the  profits  or 
emoluments  of  the  office  then  vested  in  the  trustee,  which  occurred 
subsequently  to  the  date  of  that  trust-deed :  and,  2  do,  in  respect 
that  all  the  other  defences  pleaded  as  preliminary,  either  depend 
on  disputed  matters  of  fact  or  are  involved  in  the  merits,  reserves 
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and  Bnpersedes  the  consideration  of  them  till  the  cause  comes  to  be        Hill 
discassed  on  the  closed  record  :  and,  in  respect  the  defenders  state   '    Paul. 
they  do  not  mean  to  acquiesce  in  this  judgment,  finds  them  liable 
in  expenses,  allows  *an  account  to  be  given  in,  and  remits  the       [  *'^^^  ] 
same  to  the  auditor  of  Court,  for  his  taxation  and  report." 

To  this  judgment  the  Lord  Ordinary  added  the  following  ''  Note. 
— The  question  of  title  is  not  without  diflBculty.  But  the  Lord 
Ordinart  is  of  opinion,  that  the  defender  Hill,  being  at  the  date  of 
the  trust  vested  in  a  life  office,  which  he  executed  by  deputy,  and 
which  yielded  large  though  fluctuating  annual  profits,  is  to  be 
regarded  as  the  owner  of  a  life  annuity,  which,  he  apprehends, 
would  clearly  have  been  carried,  by  the  general  conveyance  of  his 
whole  moveable  property  and  estate  of  every  description,  to  his 
trustee.  That  he  was  under  a  previous  obligation  to  account  for  a 
part,  or  even  the  whole  of  these  profits,  to  his  sisters  during  their 
lives,  would  not  bar  the  effect  of  this  conveyance,  as  the  radical 
right  to  them  was  still  in  his  person,  as  incident  to  the  office  itself, 
of  which  he  was  the  only  holder.  If  such  previous  obligation  was 
onerous  and  unchallengable,  it  was  still  but  a  temporary  burden 
upon  his  primary  right ;  and  that  being  onerously  conveyed  to  his 
trustee,  such  conveyance  would  take  effect  as  soon  as  the  burden 
was  worked  off,  just  as  the  conveyance  of  a  fee,  under  the  burden  of  a 
liferent,  would  vest  the  radical  right  in  the  disponee  from  the  first, 
though  its  actual  engagement  must  be  postponed  till  the  liferent 
was  run  out.  If  the  whole  profits  were  not  so  pledged  to  the  sisters, 
or  if  their  right  was  not  onerous,  the  form  of  the  action  seems  suffi- 
cient to  make  the  defender  Hill  still  account  for  them  to  the  pursuer.'* 

The  Lord  Ordinary  tlien  adverted  to  matters  which  did  not  come 
under  discussion  in  the  appeal,  and  proceeded  thus :  ''As  to  the 
objections  raised  on  the  terms  of  the  Act  49  Geo.  III.  c.  126,  as  to 
the  sale  or  brokerage  of  offices,  the  Lord  Ordinary  is  satisfied  *that  [  '^yi^  ] 
it  has  no  application  to  such  a  case  as  the  present.  The  provisions 
in  the  11th  section  of  that  Act  are  plainly  referable  only  to  the 
case  of  a  party  privily  stipulating  for  a  share  (or  the  whole)  of  the 
profits  of  an  office,  which,  by  his  resignation  or  instrumentality,  is 
obtained  or  secured  for  another,  and  not  to  that  of  one  who,  like 
the  present  pursuer,  is  seeking  to  vindicate  for  their  true  owners, 
profits  actually  drawn  by  persons,  who,  in  law  and  justice,  are 
bound  to  account  for  them  to  others.  At  all  events,  this  is  a 
question  upon  the  construction  of  a  public  statute,  which  must 
form,  if  insisted  on,  an  important  part  of  the  discussion  on  the 
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merits  of  the  case,  and  could  not  with  any  propriety,  be  disposed 
of  as  a  preliminary  and  exclusive  plea." 

Beclaiming  notes  having  been  presented  by  the  appellants  against 
the  interlocutor  to  the  Second  Division  of  the  Court  of  Session, 
orders  were  pronounced,  directing  the  parties  to  be  prepared  with 
special  cases  on  the  question,  ''  whether  to  any,  or  to  what  effect 
and  extent,  the  emoluments  of  the  office  referred  to,  were,  or  could 
be,  carried  by  the  trust  conveyance  to  the  pursuer  libelled  on:" 
and  these  cases  having  been  prepared,  and  the  question  debated, 
the  Court  pronounced  the  following  judgment  upon  the  15th  of 
November,  1838 :  **  The  Lords  having  resumed  consideration  of 
this  note,  with  the  minutes  of  debate  and  the  other  proceedings, 
adhere  to  the  interlocutor  complained  of,  and  refuse  the  desire  of 
the  notes,  reserving  all  questions  as  to  expenses." 

This  judgment,  and  the  interlocutor  of  the  Lord  Ordinary  which 
it  affirmed,  formed  the  subject  of  the  appeal. 


[  ♦soo  ]  The  Lord  Advocate  and  Mr.  Knight  Bruce,  for  the  *appellant : 

There  are  no  words  in  this  deed  applicable  to  the  office,  nor  do 
any  sentences  in  the  deed  which  describe  the  property  conveyed 
apply  to  the  office  or  its  profits  :  nor  is  the  intention  to  pass  every- 
thing whatever,  belonging  to  the  grantor,  so  clear  on  the  face  of 
the  deed  itself  as  to  force  the  House  to  include  this  office  or  its 
profits  among  the  things  conveyed  for  the  benefit  of  the  creditors. 
The  office  is  not  conveyed  by  the  deed,  even  could  such  a  convey- 
ance have  been  legal.  But  it  could  not  have  been  legal :  neither 
the  office  itself,  nor  the  profits  attached  to  it,  can  be  conveyed  for 
the  benefit  of  creditors.  The  49  Geo.  III.  c.  126,  which  extends 
to  all  parts  of  the  United  Kingdom,  prevents  such  a  conveyance : 
and  the  exceptions  contained  in  the  11th  section  of  that  statute  (i) 
do  not  include  a  case  like  the  present.    The  authorities  of  WiUon 


(lyBy  which  it  is  provided,  "that 
nothing  iu  the  recited  Act  (5  &  6 
Edw.  III.  c.  16)  or  in  this  Act  con- 
tained, shall  extend  to  any  annual 
reservation,  charge,  or  payment  made, 
or  required  to  be  made,  out  of  the  foes, 
perquisites,  or  profits  of  any  office,  to 
any  person  who  shall  have  held  such 
office,  in  any  commission  or  appoint- 
ment of  any  person  succeeding  to  such 
office,  or  to  any  agreement,  contract, 
bond,  or    other  assurance  made    for 


securing  such  reservation,  charge,  or 
payment:  provided  always,  that  the 
amount  of  such  reservation,  charge*  or 
payment,  and  the  circumstanoes  and 
reasons  under  which  the  same  shall 
have  been  permitted,  shall  be  stated 
in  the  commission,  patent,  warrant, 
or  instrument  of  appointment  of  the 
person  so  succeeding  to  and  holding 
such  office,  and  paying  or  securing 
such  money  as  aforesaid." 
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V.  Falconer  (i),  Parsong  v.  Thompson  (2),  and  Palmar  v.  Bate  (3),  Hill 
show  that  arrangements  of  this  kind  between  private  persons  in  Paul. 
relation  to  public  offices  are  invalid.  In  Hunter  v.  Ga/rdner  {4)^ 
Lord  Chancellor  Brougham  expressed  his  strong  doubts  in  this 
House  whether  the  half-pay  of  an  officer  could  be  made  the  subject 
of  an  *assignment.  The  full-pay  of  a  military  officer  cannot  be  [  '^i  ] 
assigned:  Barwick  v.  Reade  (6) ;  and  in  Flarty  v.  Odium  (6),  and 
Lidderdale  v.  The  Duke  of  Montrose  (7),  the  same  had  been  held 
with  regard  to  half-pay.  The  principle  of  the  rule  is  stated  by 
Lord  Eldon,  in  the  case  of  Davis  v.  The  Duke  of  Marlborough  (8), 
where  his  Lordship  said,  '*  A  pension  for  past  services  may  be 
aliened  ;  but  a  pension  for  supporting  the  grantee  in  the  perform- 
ance of  future  duties  is  inalienable."  And  in  that  case,  the  estates 
entailed  by  Parliament  for  the  support  of  the  dignity  were  allowed 
to  be  aliened  by  a  tenant  for  life  for  the  period  of  his  own  life ;  but 
a  pension  also  granted  for  that  purpose,  but  payable  out  of  the 
Post-office  revenues,  was  not  allowed  to  be  so  treated.  The  appel- 
lant could  not,  by  law,  aliene  this  income.  But  even  if  he  could, 
no  intention  to  aliene  it  is  apparent  on  the  face  of  the  deed.  The 
words  themselves  clearly  do  not  include  the  emoluments  of  the 
office,  they  are  expressly  directed  to  something  else;  and  the 
general  tenor  of  the  deed,  so  far  from  referring  to  the  office,  points 
directly  to  lands  and  money,  and  such  personal  chattels  as  are 
assignable  at  law,  and  may  be  made  the  subject  of  arrestment 
and  poinding  under  the  law  of  Scotland,  and  could  be  recovered 
in  an  action.  The  profits  of  this  office  could  not  be  made  the 
subject  of  such  a  process,  could  not  be  recovered,  and  cannot, 
therefore,  be  held  to  be  included  in  this  assignment.  The  inter- 
locutor of  the  Lord  Ordinary,  and  the  judgment  of  the  Court 
affirming  it,  cannot  therefore  be  sustained. 

The  Attorney-General  and  Mr.  Anderson^  for  the  *respondent :        [  *302  ] 

The  words  in  the  deed  may  not  enable  the  respondent  ultimately 
to  recover  in  this  action;  but  that  is  not  now  the  question. 
AVhether  he  can  maintain  the  action  is  at  present  the  point  in 
discussion ;  and  to  enable  him  to  do  that,  these  words  are  amply 
sufficient.     The  profits  of  the  office,  if  not  conveyed  in  direct  terms, 

(1)  Dec.  7,  1759 ;  Morr.  165.  (4)  5  Wils.  &  S.  618  et  acq. 

(2)  14  Bl.  322;  and  see  the  notes  (5)  2  R.  R.  808  (1  II.  Bl.  627). 
there,  p.  327.  (6)  1  E.  R.  791  (3  T.  R.  681). 

(3)  23  B.  R.  536  (2  Brod.  &  B.  673 ;  (7)  2  R.  R.  375  (4  T.  R.  248). 

6  Moore,  28).  (8)  53  R.  R.  29,  31  (1  Swanst.  79). 
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Hill  are  conveyed  by  necessary  implication.  The  terms  of  the  deed 
Paul.  ^^^  most  general  and  comprehensive  in  their  nature,  and  prima 
facie  give  the  respondent  title  to  all  the  sources  of  income  enjoyed 
by  the  appellant.  Hunter  v.  Gardner  (i)  is  an  authority  for  the 
respondent ;  Jor  it  shows  that  in  cessio  honornm,  the  assignment  of 
part  of  the  profits  of  the  office  of  collector  of  customs  could  be 
made.  It  is  admitted  in  this  case  itself,  that  there  may  be  a  trust 
of  part  of  the  profits  of  the  office;  for  such  a  trust  was  created, 
and  has  been  acted  on  in  the  instance  of  the  sister  of  the  appellant. 
Such  a  trust  existed  up  to  the  time  of  her  death  ;  and  if  there  can 
be  a  trust  for  a  member  of  the  family,  surely  there  may  be  a  trust 
for  the  benefit  of  creditors.  There  is  a  great  difference  between 
the  law  of  England  and  the  law  of  Scotland  on  this  subject,  and 
the  English  cases  are  therefore  inapplicable  here;  but  even  the 
English  cases — take  Palmer  v.  Bate  for  instance — only  show  that 
the  whole  profits  of  the  office  cannot  be  assigned;  they  do  not 
show  that  an  assignment  of  a  part  is  bad.  The  creditors  therefore 
may  be  entitled  to  maintain  their  suit  for  a  part ;  for  how  much 
may  be  discussed  afterwards ;  but  the  suit  itself  is  maintainable. 
There  are  many  cases  in  Scotland  in  which  an  assignment  of  part 
has  been  held  good.  Sloan  s  case  (2),  which  was  that  of  the  stipend 
[  •303  ]  of  a  clergyman  ;  A.  B.'s  *case  (a)  ;  A.  B,'s  case  (4) ;  and  Gaillic'a 
case  (5) — all  three  being  cases  of  officers  in  the  army — are  to  this 
effect;  and  so  is  the  Rev,  D.  Harris's  case  (6).  Admitting,  there- 
fore, for  the  sake  of  argument,  that  no  such  assignment  can  take 
place  by  the  law  of  England,  it  is  clear  that  by  the  common 
practice  of  the  law  of  Scotland,  constantly  recognised  and  acted  on 
in  the  Courts  there,  such  an  assignment  is  perfectly  valid.  And  in 
Clark's  case  (7)  the  Court  took  into  consideration  all  the  circum- 
stances of  the  parties,  and  dealt  with  the  pay  of  the  officer 
differently,  because  his  wife  had  a  separate  income ;  though  as  to 
that  income  his  jus  mariti  was  excluded.  There  is  no  restraint  even 
of  that  kind  in  the  law  of  Scotland  as  in  the  law  of  England  on 
the  assignment  of  personal  income.  In  Mintjaifs  case  (8),  and  in 
Calder's  case  (u),  the  jus  mariti  itself  was  held  adjudgeable.  Even 
the  English  cases,  however,  are  subject  to  this  remark,  that  they 
are  cases  of  half -pay  officers ;  respecting  which  Lord  Kenyon  said 

(1)  5  Wils.  &  S.  616.  (6)  14  Id.  064. 

(2)  3  Sh.  &  I).  105.  '7)  4  Id,  631. 

(3)  11  Sh.  &  I).  0()0.  (H)  Diet.  Dec.  1761. 

(4)  12  Id.  522.  V)  Fac.  Coll.  19  Nov.  1818. 
(d)  13  Id.  639. 
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in  Flarty  v.  Odium  (i),  that  "  an  oflScer  had  no  certain  interest  in         Hill 
his  half-pay,  for  the  King  may  at  any  time  strike  him  off  the  list.*'        paul. 
That  cannot  be  said  of  this  office,  which  is  granted  for  life,  and  the 
duties  of  which  do  not  require  that  the  officer  should  receive  the 
emoluments  in  order  to  enable  him  to  perform  the  duties,  for  those 
duties  may  be  performed  by  deputj'. 

The  Lord  Chancellor  :  l84i. 

Oct.  6. 

My    Lords,  I  have  considered   this  case  with  much   anxiety,         

because  I  do  not  concur  with  the  opinions  of  the  Judges  of  the 
♦Court  of  Session,  on  the  point  that  was  argued  before  them ;  and       t  *^^^  1 
also  because  I  think  the  decree  cannot  be  supported  on  another 
ground,  which  was  not  the  subject  of  consideration  in  the  Court 
below.     The  decision  there  was  taken  on  the  first  of  the  preliminary 
defences,  the  other  questions  on  the  summons  not  being  attended  to. 
In  my  opinion,  this  trust-deed  is  not  in  its  own  terms  sufficiently 
express  to  convey  the  profits  of  this  office.     By  the  terms  of  the 
trust-deed  of  1826,  the  appellant  conveyed    his  property  to  the 
respondent,  as  trustee  for  the  benefit  of  the  appellant's  creditors. 
The  appellant  was  at  that  time  entitled  for  life  to  the  office  of 
keeper  of  the  register  of  sasines,  and  his  chance  of  possessing  the 
w^hole  profits  was  dependent  on  the  decease  of   his  brother  and 
sister.     They   afterwards  died,  as  did  the  joint-keeper,  and   he 
became  entitled  to  all  the  profits.    The  first  question  we  have  now 
to  consider  is  whether,  supposing  the  appellant  entitled  in  law  to 
assign  the  profits  of  the  office,  the  terms  of  this  trust-deed  did  or  did 
not  include  those  profits.     In  the  first  place,  there  is  not  in  the  deed 
any  mention  of  these  profits,  or  of  the  office  itself.     It  seems,  from 
what  occurred  in  the  Court  below,  to  have  been  a  matter  of  dispute 
whether  the  creditors  knew  that  he  had  such  an  office.     It  is  not 
probable  that  they  did  not  know  it,  but  that  they  did  know  it  does 
not  appear ;  and  with  regard  to  such  a  matter,  it  must  be  observed 
that  peculiar  circumstances    materially   affecting  their   situation 
should  have  produced  peculiar  provisions  for  their  benefit,  if  such 
a  benefit  was  intended  to  be  secured.     In  this  case,  the  general 
intent  of  passing  all  that  the  defender  then  had,  or  might  become 
entitled  to,  did  possibly  exist,  but  there  is  no  direct  proof  of  such 
an  intention ;  and  so  far  as  the  profits  *of  this  office  were  con-       [  *30r)  ] 
cemed,  there  does  not  appear  any  evidence  that  such  intention  was 
attempted  to  be  carried  into  effect.     It  is  not  in  dispute  that  the 

(1)  1  R.  R.  791  (3  T.  R.  681). 
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HiLL        oflSce  itself,  being  an  office  under  the  Crown,  and  an  office  created 

'V. 

Paul.  for  public  purposes,  was  not  assignable.  The  question  then  is, 
whether  the  fees  of  such  an  office,  which  for  the  moment  we  will 
suppose  to  be  assignable,  were  in  fact  assigned  by  this  deed.  All 
that  could  be  the  subject  of  assignment  were  the  profits  which 
might  arise  after  the  death  of  the  brother  and  sister,  who  were 
alive  in  1826.  Were  these  profits  assigned  ?  The  operative  words 
of  the  assignment  are,  ''  All  and  sundry  superiorities,  lands  and 
heritages,  debts  heritable  and  moveable,  and  whole  goods,  gear, 
sums  of  money,  and  effects,  and  in  general  my  whole  means  and 
estate,  heritable  and  moveable,  of  whatever  nature  or  denomination, 
or  wherever  situated,  presently  belonging  to  me." 

If  the  office  itself  was  assignable,  would  it  or  would  it  not  pass  by 
these  terms  ?  It  is  not  denied  that  the  office  itself  could  not  and 
did  not  pass  by  these  words.  But  as  the  office  did  not  pass,  could 
these  words  be  made  applicable  to  pass  the  profits  which  thereafter 
might  arise  to  the  immediate  holder  of  the  office  ?  The  very  words 
used  at  the  conclusion  of  the  sentence  contradict  the  supposition. 
The  office  itself  which  he  then  ** presently"  possessed,  but  the 
whole  profits  of  which  did  not  then  "presently  belong"  to  him, 
must  be  considered  as  excepted  from  the  operation  of  the  deed  ;  for 
it  was  not  by  law  assignable,  which  the  parties  to  the  deed  must  be 
supposed  to  have  known.  So  far,  therefore,  it  seems  clear  that  the  deed, 
not  being  capable  of  passing  the  office,  had  no  effect  in  passing  the 

[  *-^06  ]  profits  of  the  office,  by  any  direct  provisions  contained  in  it.  Did  *then 
those  profits  pass  by  necessary  implication  under  the  general  trusts 
of  the  deed  ?  It  seems  to  me  that  they  did  not ;  all  the  trusts  of 
the  deed  are  inapplicable  to  the  after  profits  of  the  office.  The 
deed  was  to  operate  on  property  presently  belonging  to  the  grantor. 
As  to  the  property  really  assigned  to  them,  the  trustees  were  to 
enter  into  immediate  possession  of  it.  It  would  be  difficult  to 
bring  the  after  profits  of  the  office  within  the  terms  thus  used. 
But  it  has  been  supposed  that  the  provisions  of  the  deed  in  effect 
included  them  :  it  appears  to  me  that  the  provisions  in  question 
have  no  such  effect.  There  is  following  the  clause  I  have  already 
read,  merely  a  clause  for  further  assurance.  If  the  first  deed 
included  the  profits  of  the  office,  the  further  deed  would  not  carry 
the  matter  beyond  the  first ;  and  if  the  first  deed  did  not  include 
them,  they  could  not  be  affected  by  the  confirmation  contained  in 
the  second  deed.  The  further  deed  is  to  be  merely  for  the  purpose 
of  more  effectually  carrying  into  execution  the  provisions  of  the 
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first  deed  of  trust.     On  this  part  of  the  case,  therefore,  I  am  clearly        Hill 
of  opinion  that  the  decision  of  the  Court  below  ought  to  be  reversed.        p^^j^ 

There  is  another  point  on  which  I  shall  address  a  few  observations 
to  your  Lordships ;  but  I  wish  it  to  be  distinctly  understood  that  it 
is  not  to  be  considered  as  the  ground  of  the  decision  which  I  shall 
recommend  this  House  to  adopt. 

The  point  to  which  I  am  now  about  to  refer  is  the  legality  of 
assigning  the  future  emoluments  of  an  office  of  this  kind.     This  is 
a  public  office  to  which  a  large  class  of  the  subjects  of  Scotland 
must  resort.     The  parties  resorting  to  it  not  only  have  an  interest 
in  the  regular  performance  of  the  duties  of  the  office,  but  have  a 
right  of  action  against  the  holder  of  the  office  *if  those  duties  are      [  ^307  ] 
not  properly  performed.    Whether  the  emoluments  of  the  office  are 
considered  necessary  to  the  due  discharge  of  its  duties  is  not  now 
the  subject  of  inquiry.    It  must  be  assumed  that  the  public  are  not 
taxed  higher  than  is  necessary.     What  then  would  be  the  effect  of 
this  deed  if  it  included  all  the  profits  of  the  office  for  the  future  ? 
That  such  an  assignment  would  be  illegal  in  England  there  can  be 
no  doubt.     Palmer  v.  Bate  (i)  is  directly  applicable  to  this  case. 
And  in  Darw  v.  The  Duke  of  Marlboroiigh  (2),  there  is  the  observa- 
tion of   Lord  Eldon,  already  cited,  which  seems  to  me  quite  in 
point,  and  which  lays  down  the  true  rule  and  the  distinction  to  be 
observed  in  these  cases,  and  to  which  for  that  reason  I  refer  as 
showing  what  is  the  law  of  England  on  this  subject.     What  is  the 
difference,  as  to  the  profits  of  the  office,  between  the  laws  of  this 
country  and  of  Scotland  ;  and  if  they  are  the  same  as  to  the  office 
itself,  where  is  there  any  decision  which  shows  that  while  an  office 
itself  cannot   be  assigned,  the   future  profits  of    that  office   are 
assignable.     Erskine  says  that  such  profits  are  not  apprisable  or 
adjudgeable,  and  that  all  reasonable  pensions  of  office  are  alimen- 
tary.   This  is  just  the  principle  of  the  law  of  England  as  explained 
by  Lord  Eldon  in  Davis  v.   The  Duke  of  Marlborough ;  so  that  it 
now  appears  that  the  principle  of  the  English  decisions  is  to  be 
found  in  the  law  of  Scotland.     In  Wilson  v.  Falconer  (3),  the  con- 
veyance of  the  office  now  in  question  was  held  to  be  inept  and 
illegal.     Lord  Kames  there  seemed  to  think  that  adjudication  of  the 
emoluments  of  an  office  might  be  competent ;  but  he  was  over-ruled 
by  the  rest  *of  the  Court,  and  his  opinion  has  never  since  been       [  *^^^  ] 
acted  on. 

(1)  23  B.  B.  535  (2  Brod.  &  B.  673 ;  (2)  53  B.  B.  29,  31  (1  Swanst.  79). 

6  Moore,  28).  (3)  Dec.  7,  1759;  Morr.  165. 
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V. 

Paul. 


But  1  shall  not,  my  Lords,  prosecute  this  subject  farther,  as  it 
does  not  furnish  the  ground  on  which  the  judgment  of  this  House 
will  proceed. 

I  move  your  Lordships  to  reverse  the  judgment  of  the  Court 
below ;  to  declare  that  the  preliminary  defences  ought  to  be  sus- 
tained; and  that  the  appellant,  the  defender  in  the  suit  below, 
ought  to  be  declared  entitled  to  the  expenses  of  the  suit. 

(It  was  accordingly  ordered  that  the  interlocutors  complained  of 
be  reversed,  and  that  the  appellants  be  entitled  to  the  expenses  of 
the  suit  in  the  Court  below.) 


1842. 
Feb.  24,  25. 

Lord 

Lyndhuest, 

L.C. 

Lord 
Bbouoham. 

Lord 
Campbell. 

[437] 


Appeal  from  the  Court  of  Session. 
JAMES  BEOWN   v.  ALEXANDER  ANN  AND  ALE 

AND   SON  (1). 
(8  Clark  ft  FinneUy,  437--456.) 

Patent. 

It  is  essential  to  the  validity  of  a  Scotoh  patent  that  the  invention  or 
improvement  for  which  it  is  granted  should  be  new  in  England  aa  well  as 
in  Scotland. 

Accordingly,  evidence  of  the  use  of  an  invention  in  England  previous  to 
the  date  of  a  patent  for  it  in  Scotland,  is  admissible,  and  sufficient  to  make 
the  patent  void ;  et  vice  versd. 

The  question  in  this  case  originated  in  an  application  by  the 
appellant  to  the  Court  of  Session  for  an  interdict  or  injunction 
against  the  use,  by  the  respondents,  of  a  certain  apparatus  or 
machinery  in  the  manufacture  of  paper,  at  their  works  at  Folton, 
in  the  county  of  Mid-Lothian.  The  al)pellant's  averment  was, 
that  he  had  invented  certain  improvements  in  the  machinery  for 
making  paper,  for  which  he  had  obtained  letters-patent ;  that  the 
machinery  so  invented  by  him  had  not  been  known  to  or  practised 
by  others  before  the  date  of  the  letters-patent ;  and  that  the 
respondents,  without  his  license  or  consent,  had  used  and  were 
continuing  to  use  his  said  invention,  or  part  thereof,  to  his  serious 
injury  and  damage. 

The  respondents  in  their  answers  stated,  that  the  machinery 
employed  by  them  was  purchased  by  them  of  Mr.  John  Evans, 
paper  manufacturer,  of  Birmingham,  who  obtained  a  patent  for  it 


(1)  Comm.  by  V.-C.  Baoon  in  BolU      where  a  prior  user  in  Natal  had  been 
V.  laaacs  (1881)   19  Ch.  D.  268,  275,      set  up.— B.  C. 
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in  1839  ;  and  that  it  was  substantially  different  from  that  described  Buown 
in  the  appellant's  specification ;  and  even  if  it  could  be  ^supposed  annandalk. 
that  their  machinery  was  the  same  with  the  machinery  so  described  [  *438  ] 
by  the  appellant,  that  his  patent  was  invalid  on  several  grounds ; 
but  more  particularly,  because  his  alleged  invention  or  improve- 
ments were  not  new,  having  been  known  and  publicly  used  both 
in  England  and  in  Scotland  prior  to  the  date  of  the  patent: 
in  particular,  that  the  alleged  invention  was  previously  known  to 
and  practised  by  the  said  John  Evans ;  by  Messrs.  Turner,  paper 
manufacturers  at  Fountain  Mills,  Bermondsey,  near  London ;  by 
Messrs.  Smith  and  AUnutt,  paper  manufacturers  of  Great  Ivy  Mills, 
near  Maidstone,  in  the  county  of  Kent ;  and  by  several  other  paper 
manufacturers  in  England.  The  respondents  referred  also  to  a 
patent  for  Scotland,  which  was  obtained  by  a  Mr.  Dickenson,  dated 
the  24th  of  December,  1827,  and  22nd  of  January,  1828,  for  certain 
machinery  or  apparatus  invented  by  him ;  and  they  alleged  that 
the  invention  of  Mr.  Dickenson  was  the  same  in  substance  and 
effect  with  the  invention  claimed  by  the  appellant,  and  was  used 
in  Scotland  prior  to  1836. 

While  matters  were  in  this  state  the  appellant  instituted  an 
action  against  the  respondents,  in  which  he  set  forth  his  letters- 
patent,  and  recited  the  specification  of  his  alleged  invention :  then 
he  averred  that  the  respondents  had  infringed  and  were  continuing 
to  infringe  the  patent;  and  concluded  against  them  for  payment 
of  1,0002.  in  damages. 

The  respondents  met  this  action  as  they  had  met  the  application 
for  injunction.  They  denied  the  infringement,  and  averred  that 
the  machinery  employed  by  them  in  the  making  of  paper  was 
substantially  different  from  what  the  appellant  claimed  as  his 
invention ;  and  they  again  pleaded  the  invalidity  of  the  patent, 
inter  alia,  **  because  his  alleged  invention  or  *improvements  were  [  *^^o  ] 
not  new ;  but,  on  the  contrary,  were  known  and  publicly  used  both 
in  England  and  Scotland  prior  to  the  date  of  the  patent." 

The  two  processes  having  been  conjoined,  by  an  interlocutor 
pronounced  by  the  Lord  Ordinary  on  the  20th  of  February, 
1840,  a  record  was  made  up  in  common  form.  The  following 
admissions  and  issues  were  afterwards  adjusted :  viz.  '^  It  being 
admitted  that,  on  the  4th  day  of  February,  1836,  the  pursuer 
obtained  letters-patent  under  the  great  seal  used  in  Scotland  in 
in  place  of  the  great  seal  thereof,  whereby  there  was  granted  the 
exclusive  privilege,  during  the  period  of  fourteen  years  from  the 
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Bbown  said  4th  of  February,  1886,  of  using,  as  his  original  invention, 
annandalb.  certain  machinery,  as  described  in  the  said  letters-patent  and  in  the 
specification  enrolled  in  the  Court  of  Chancery,  for  the  application, 
in  paper-making,  of  a  vacuum  to  the  horizontal  web  of  wire-cloth 
of  a  Fourdrinier  machine,  in  the  manner  described  in  the  said 
specification : 

"Whether,  during  all  or  any  part  of  the  years  1889  and  1840, 
at  the  paper-mill  works  of  the  defenders  at  Polton,  subsequent  to 
the  date  of  the  said  letters-patent  and  the  said  specification,  the 
defenders,  by  themselves  or  others,  without  the  consent  or  per- 
mission of  the  pursuer,  wrongfully  and  in  contravention  of  the 
said  letters-patent,  used  in  their  said  works  machinery  in  imitation 
of,  and  substantially  the  same  with,  the  machinery  described  in 
the  said  specification,  to  the  loss,  injury,  and  damage  of  the 
pursuer?"    Or, 

**  Whether  the  said  machinery  described  in  the  said  specification 
is  not  the  original  invention  of  the  pursuer  ? 

"  Whether  a  machine  or  machines,  constructed  according  to  the 
[  *440  ]  description  in  the  said  letters-patent  *and  specification,  is  not 
practically  useful  for  the  purposes  therein  set  forth  ? 

"Whether  the  description  of  the  machine  contained  in  the  said 
specification,  is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
make  a  machine  capable  of  producing  the  effects  set  forth  in  the 
said  patent?  " 

On  the  trial  of  these  issues  before  Lord  Mackenzie  and  a  jury, 
in  May,  1841,  after  the  evidence  on  the  appellant's  part  had  been 
concluded,  the  counsel  for  the  respondents,  in  his  address  to  the 
jury,  stated  that  it  would  be  part  of  their  case  to  bring  evidence  to 
prove,  inter  alia,  their  averment  on  the  record  (already  recited), 
that  the  invention  specified  by  the  appellant  had  been  publicl^^ 
used  in  England  before  the  date  of  his  patent:  whereupon  the 
admissibility  of  any  such  evidence  was  objected  to  by  the  appellant* s 
counsel,  on  the  ground  that  previous  public  use  of  the  invention  in 
England  was  not  a  ground  for  invalidating  the  appellant's  patent 
in  Scotland. 

Lord  Mackenzie  repelled  the  objection,  and  ruled  that  the 
evidence  was  admissible  as  proving  a  ground  of  the  invalidity  of 
the  patent. 

Against  this  judgment  the  counsel  for  the  appellant  excepted, 
and  lodged  in  process  this  minute :  "  Li  respect  of  the  opinion 
of  the  Judge,  that  the  use  and  practice  averred  as  to  England 
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is  competent,     in    evidence,   to  establish   the  first  issue  for   the       Brown 

defenders,  tlie    pursuer  admits  that  the  verdict  must,  in  point  of  annandale. 

fact,  go  on  tViat  first  issue  for  the  defenders,  subject  to  exception 

to  the  opinion   of   the  Judge ;  the  pursuer  admitting  that,  if  the 

above  point  of    law   is  decided  against  him,  the  defenders  are 

entitled  to  judgment  in  the  cause."     Upon  which  the  jury  found 

for  the  defenders  on  the  first  issue. 

The  bill  of  exceptions  came  to  be  argued  before  the  Lords  of  the  [  44i  ] 
First  Division  of  the  Court  of  Session,  on  the  8th  of  July,  1841, 
and  was  disallowed  by  an  interlocutor  of  that  date ;  and  on  the 
13th  of  July  this  interlocutor  was  pronounced :  **  The  Lords,  in 
respect  of  the  verdict  of  the  jury  in  this  cause,  apply  the  same ; 
and,  in  the  process  of  suspension  and  interdict,  find  the  letters 
orderly  proceeded,  and  dismiss  the  suspension  ;  and,  in  the  action 
of  declarator  and  damages,  assoilzie  the  defenders  from  the  con- 
clusions of  the  summons,  and  decern :  find  the  defenders  entitled 
to  expenses  in  said  conjoined  actions  "  (i). 

The  appeal  is  against  both  those  interlocutors. 

The  Att(yi'n€if'General  {Sir  F.  Pollock),  for  the  appellant : 

The  question  to  be  considered  is,  whether  according  to  the  laws 
of  England  and  Scotland,  as  they  now  stand  with  regard  to  letters- 
patent  for  inventions,  the  condition  of  novelty  inserted  in  the 
grants  extends  beyond  those  parts  of  the  United  Kingdom  respec- 
tively for  which  the  grants  are  made  ?  that  is,  whether  it  is  not 
sufficient  that  the  invention  be  new  in  that  part  of  the  United 
Kingdom  for  which  the  patent  is  granted?  English  as  well  as 
Scotch  patents  derive  their  force  solely  from  the  prerogative  of  the 
Crown,  immemorial  usage,  and  common  law,  and  not  from  any 
statute  laws.  The  only  difference  between  them  is,  that  in  England 
there  is  a  statute,  21  James  I.  c.  3,  restraining  the  prerogative  as 
to  the  duration  of  the  grant :  in  Scotland  there  is  none ;  each 
country  is  perfectly  distinct.  By  that  statute  it  is  declared,  that 
all  monopolies  and  letters-patent  heretofore  granted  or  hereafter 
to  be  granted  for  the  buying,  selling,  making,  working,  or  using 
anything  within  this  realm  *or  the  dominion  of  Wales,  are  contrary  [  ♦4i42  ] 
to  the  laws  of  the  realm :  but  by  the  sixth  section  it  is  enacted, 
'*that  this  declaration  shall  not  extend  to  any  letters-patent 
and  grants  of  privilege,  for  the  term  of  14  years  or  under,  here- 
after to  be  made,  of  the  sole  working  or  making  of  any  manner 

(1)  3Dunl,B.M.  &  D.  11H9. 
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BuowN  of  new  inanafactures  within  this  realm,  to  the  true  and  first  inventor 
Annanoale.  and  inventors  of  such  manufactures  which  others,  at  the  time 
of  making  such  letters-patent  and  grants,  shall  not  use,"  &c.  The 
operation  of  this  Act  is  not  extended  to  Scotland,  either  by  its  terms 
or  by  virtue  of  the  Act  of  Union  of  the  two  kingdoms.  Although  in 
Scotland,  since  the  Union,  the  duration  of  the  privilege  is  limited 
by  the  patents  to  14  years  (the  same  term  which  the  statute  gives 
for  the  exclusive  use  of  an  invention  in  England),  and  there 
are  other  coincidences  in  the  practice  of  granting  patents  in  both 
countries,  the  rights  conferred  on  the  grantees  are  distinct  and 
separate.  A  patent  granted  for  England  is  always  confined  in 
terms,  "  within  that  part  of  our  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  our  dominion  of  Wales,  and  town  of 
Berwick-upon-Tweed : "  and  vice  versa,  a  patent  for  Scotland  confines 
the  benefits  of  the  invention  to  the  patentee,  **  hitra  earn  partem 
regni  nostri  uniti  Macpue  Britanniie  et  Ilibernue,  Scotiam  vocatam,** 
These  are  the  terms  used  in  both  countries  respectively,  as  well  in 
the  petitions  to  the  Sovereign  praying  the  patents  as  in  the  patents 
themselves,  as  may  be  seen  in  the  forms  given  in  the  books  of 
[  ♦443  ]  practice  (i) ;  showing  clearly  that,  notwithstanding  *the  Union, 
there  is  no  communication  of  the  law  of  patents,  or  of  the  rights 


[  *^43, «.  ] 


(1)  The  letters-patent  to  the  appel- 
lant, dated  the  4th  of  February,  1836, 
recited  his  petition  to  the  Crown,  set- 
ting forth  that  he  had  discovered  a 
certain  improvement  in  the  manu- 
facturing of  paper,  **  quam  inven- 
tionem  credit  pro  generali  beneficio  et 
commodo  futuram  esse,  dictam  inven- 
tionem  novam  esse  et  hand  unquam 
antehac  factitatam  aut  usitatam  f uisse 
per  ullam  aliam  personam  aut  per- 
sonas  quosquemque  intra  hac  regna, 
ut  intelligit  et  credit.  Petitor  "igitur 
humillime  supplicavit  ut  nobis  gratiose 
placuerit  concedere  sibi,  &c.  nostras 
regias  Uteras-patentes,  &c.  pro  facti- 
tatione,  usitatione,  &c.  dicta)  ejus  in- 
ventionis,  &c.  uitra  illam  partem  xegai 
nostri  imiti  Magnee  Britannise  et 
HibemisB,  Scotiam  vocatam,  pro  ter- 
mino  14  annorum  secnuduin  statutum.^* 
The  patent  then  proceeds  in  the  usual 
form  to  grant  to  the  appellant  the  sole 
privilege  of  using  the  said  invention 
within  that  part  of  the  United  King- 
dom called  Scotland,  and  to  prohibit 


all  other  persons,  without  his  per- 
mission, from  using  the  same  therein ; 
and  then  comes  this  proviso :  "  Proviso 
ut  si  quovis  tempore  durante  dicto  ter- 
mino,  &c.  nobis,  bseredibus  et  succes- 
soribus  nostris,  &c.  manifestum  redde- 
tur  hanc  nostram  concessionem  legi 
contrariam  vel  subditis  nostris  daui- 
nosam  vel  incommodam  esse,  vel  dictam 
inventionam,  quoad  publicum  ejus  in 
ilia  p<irt€  regni  nostri  uniti,  Sattia 
vocata,  nsum  et  exercitiumt  non  esse 
norain  inventionemy  iW  a  dicto  J.  Brown, 
ut  prcedicitur,  non  esse  inventant,  turn 
per  ejus  rei  significationem  a  nobis, 
&c.  proesentes  hce  literce  penittts  ca«*i- 
bunt,  ac  prorsus  ad  omnes  intentioncs 
et  proposita,  irritir  fientf**  &c. 

**  Proviso  etiam  quod  prsesentes  hae 
literjo,  &c.  non  extendent  ad  privi- 
legium  dandum  dicto  J.  Brown,  execu- 
toribus  &c.  extendi  vel  faciendi  quod- 
cunque  inventum  vel  opus  quod  priiis 
ab  tillis  subditis  nostris  quibttscunque 
ercogitaium  aut  inventum  publiceque 
in  protdivta   regni  nostri   uniti    partf. 
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arising  under  patents,  between  the  two  countries;  but  that  each       brown 
part  of  the  United  Kingdom  is  in  this  respect  as  distinct,  separate,  annaitdale. 
and  independent,  relatively  to  the  other,  as  any  foreign  country — 

LoBD  Campbell  : 

But  it  has  been  considered  that  the  6th  article  of  the  Act  of 
Union  has  made  the  law  of  Scotland  the  same  as  the  law  of  England 
with  respect  to  letters-patent,  and  the  rights  under  them. 


Lord  Brougham  : 

Yes,  English  cases  are  cited  in  patent  cases  in  the  Courts  of 
Scotland,  just  as  in  England :  Turner  v.  Winter^  Boulton  v.  Bull, 
and  all  the  leading  cases,  are  cited  as  law  there  as  well  as  here. 

The  A  ttom ey-  General  ; 

It  is  immaterial  whether  the  law  of  England  applies  to  Scotland 
or  not :  assuming  that  it  does,  still  we  maintain  that  the  Crown  of 
Scotland  is  in  the  same  situation  as  respects  the  granting  of  patents 
as  the  Crown  of  England.  The  man  who  brings  into  this  country 
an  invention,  and  first  publishes  it  here^  is  the  inventor  for  all 
purposes.  The  Crown  can  give  the  exclusive  use  in  Scotland  to 
what  is  new  in  Scotland,  as  it  can  in  England  to  what  is  new 
in  England.  It  is  not  a  ground  for  setting  aside  a  patent,  that  the 
invention  protected  by  it  had  been  used  in  another  country.  If 
the  patent  in  the  present  case  was  a  good  patent,  it  cannot  be 
invalidated  by  anything  but  user  of  the  machinery  in  Scotland; 
user  in  England  cannot  affect  it.  That,  however,  is  the  only 
ground  of  defence  now  set  up  by  the  respondents.  If  their  argu- 
ment prevails,  nearly  all  the  existing  patents  are  bad,  as  most 
of  the  inventions  have  been  first  known  in  other  countries. 

The  Lord  Chancellor  : 

Then  you  contend  that  any  person  introducing  an  invention  into 
Scotland  from  England,  is  equally  entitled  to  a  patent  as  if  he 
imported  it  from  beyond  the  seas. 


.SVUia  voaita  factitatum'vel  exercitatum 
fuerit  qnibod  similes  literad-patcntes 
pro  solo  U8U  et  exercitio  ejusdem 
antea  concessse  fuerant,"  &c. 

(All  petitions  to  the  Crowu  for 
English  patents  pray  the  exclusive 
benefits  of  the  inventions  **  within  that 
part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  England, 


your  dominion  of  Wales,  and  town  of 
Berwick-upon-Tweed."  These  words 
are  also  used  in  the  granting  pai-ts  of 
the  patents,  and  again  in  the  clauses 
prohibiting  others  from  using  the  in- 
ventions, and  in  the  provisos  for  the 
novelty  of  the  invention,  &c. — God- 
son on  Patents,  p.  170;  and  App. 
Nos.  I.  and  III.,  last  Edition.) 


[444  J 
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Brown  The  Attorneii -General  : 

V, 

annandale.       I  do ;    Scotland  is  a  foreign   country  as  to   England  for   this 

purpose.  The  question  is  this  :  is  not  the  Grown  entitled  to  grant 
a  patent  to  an  inventor,  inventing  or  importing  an  invention  into 
[  ***5  ]  Scotland,  just  the  same  as  it  can  to  an  *inventor  in  England  ?  The 
word  ''realm,*'  in  the  statute  of  James,  means  now,  as  it  meant 
before  the  Union,  the  realm  of  England — 

Lord  Brougham  : 

That  does  not  get  rid  of  my  difficulty.  The  petitioner  for  the 
patent  states  that  his  invention  has  not  been  before  used  intra 
hac  regna(i),  these  kingdoms;  and  that  is  recited  in  the  patent. 
He  deceives  the  Crown,  and  therefore  the  grant  would  be  void, 
independently  of  the  statute. 

The  Lord  Ghanoellor  : 

If  the  word  "  realm  ''  means  the  United  Kingdom,  the  proviso  of 
novelty  **  in  that  said  part  of  our  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,"  &c.,  is  illegal ;  and  the  consequence 
would  be  that  every  English  patent  is  void. 

The  Attorney-General  : 

That  would  be  so  if  the  right  construction  of  "  realm  "  is  **  the 
United  Kingdom  '* ;  but  our  contention  is,  that  each  part  of  the 
United  Kingdom  must  be  considered  distinct  for  these  purposes — 

The  Lord  Ghanoellor  : 

There  is  no  doubt,  I  suppose,  that  this  invention  was  known  and 
used  in  England  before  the  date  of  the  Scotch  patent. 

The  Attorney-General  : 

No  doubt  at  all :  but  the  appellant  took  out  his  patent  without 
knowing  the  invention  was  known  in  England;  he  was  certainly 
the  original  inventor  in  Scotland.  Most  of  the  eminent  counsel 
whose  opinions  have  been  taken  in  this  case  agree,  looking  at  the 
language  of  the  patent  and  of  the  statute,  that  the  condition  of 
novelty  only  applies  to  the  country  for  which  the  patent  is  granted — 

[  44B  ]       The  Lord  Ghancellor  : 

The  words  of  the  proviso  are  decisive,  if  they  are  justified  by 
the  statute.     They  are  the  same,  I  suppose,  in  English  and  Irish 

(1)  See  note  (1),  ante^  p.  92. 
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patents.     Those   words  in  the  appellant's  patent  are :   "  Proviso      Bbown 

semper,  4c.  dictam  inventionem,  quoad  publicum  ejus  in  ilia  parte  annaxdale. 

regni  nostri  uniti,  Scotia  vocata,  usum  et  exercitium,  non  esse 

novam  inventionem,  vel  a  dicto  Jacobo  Brown,  ut  prsedicitur,  non 

esse  inventam."     The  Grown  can  only  grant  a  patent  for  what  is 

new.     The  question  is,  where  new?    You  have  evidence  of  the 

construction  of  the  Act  of  James  I.,  in  a  long  course  of  usage, 

in  the  form  of  the  proviso.     It  is  a  restrictive  proviso,  less  than 

the  Act  authorises,  if  we  hold  that  the  Act  is  to  be  so  construed. 

It  would  be  a  monstrous  thing  if  an  invention,  having  full  publicity 

in  one  part  of  the  United  Kingdom,  could  be  made  the  subject 

of  a  patent  in  another  part  of  it.     There  is  a  difficulty  in  applying 

the  words  *' hac  regna,''  in  the  recital  in  the  patent,  to  Scotland 

only. 


The  Attorney-General  : 

If  the  proviso  is  bad,  very  serious  doubt  will  arise  whether  the 
patent  is  not  bad  altogether.  The  question  is,  whether  a  practical 
construction  of  the  Act— a  uniform  practice  of  200  years — shall  be 
set  aside  merely  by  a  legal  decision ;  or  whether  it  should  not  be 
by  Act  of  the  Legislature  to  be  passed  for  the  very  purpose,  par- 
ticularly when  the  vast  interests  grown  up  under  the  supposed 
state  of  the  law  are  considered?  If  the  decision  in  Roebuck 
v.  Stirling  {i)^  on  the  authority  of  which  the  *Court  of  Session 


( 1 )  There  is  a  short  report  of  Roebuck 
V.  Stirling,  in  o  Brown's  Supplement 
to  Morrison's  Collection  of  Decisions 
in  the  Court  of  Session.  There  is  no 
report  of  the  case  on  appeal  to  the 
House  of  Lords.  The  following  is 
taken  from  the  printed  appeal  cases  of 
both  parties,  in  Lincoln's  Inn  library; 
from  Lord  Hailes'  *'  Notes  of  Decisions 
of  the  Lords  of  Council  and  Session 
from  the  year  1766  to  1791,"  edited  by 
Mr.  Brown,  vol.  1,  p.  566;  and  from 
the  Journals  *of  the  House  of  Loi*ds  for 
the  year  1774.  The  arguments  before 
the  House  have  been  sought  for  without 
success. 

Db.  John  RoEBrcK  and  Samuel  Gar- 
BETT,  Esq.  t'.  Andrew  Stirling 
&  Son,  Merchants  in  Glasgow. 

Found  a  good  objection  to  a  Scotch 
patent  that,   previous  to  its  being 


granted,  the  art  was   known  and 
practised  in  England. 

In  Jime,  1771,  the  appellants  ob- 
tained letters-patent  under  the  gi'eat 
seal  of  Scotland,  for  the  exclusive 
right  of  manufacturing  oil  of  vitriol 
in  vessels  of  lead,  throughout  Scotland, 
for  14  years.  They  had,  for  several 
years  previously,  carried  on  the  same 
manufacture,  with  as  much  secresy  as 
they  could,  at  Prestonpans,  near  Edin- 
burgh. Soon  after  the  date  of  the 
patent,  the  respondents  began  to  erect 
buildings  at  Glasgow,  for  candying  on 
the  same  process  of  manufacturing  oil 
of  vitriol;  whereupon  the  a])pellantu 
applied  to  the  Court  of  Session  for  a 
bill  of  suspension  and  interdict,  or 
injunction,  to  restrain  them.  This  bill 
was  passed  after  various  discussions 
not  necessary  to  be  here  stated.  In 
the  course  of  those  discussions^  the 
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proceeded  in  this  case,  be  held  binding  on  the  House,  all  argument 
is  at  an  end.  It  is  singular  that  the  respondents  in  the  appeal 
to  this  *House,  in  that  case,  did  not  put  their  case  on  user  in 


L  *448,  n.  ] 


respondents  raised  the  following  ob- 
jections to  the  patent : 

1 .  That  the  invention  claimed  by  the 
appellants  (the  substitution  of  lead  for 
glass  vessels)  was  no  new  discovery, 
being  only  a  slight  variation  in  the 
method  of  conducting  the  manufacture. 

2.  That  it  could  be  no  new  discovery 
at  the  time  of  obtaining  the  patent, 
inasmuch  as  the  appellants  had,  for 
20  years  previously,  carried  on  the 
manufacture  in  that  method. 

3.  That  at  the  time  the  patent  was 
granted,  this  method  of  manufacturing 
oil  or  spirits  of  vitriol  in  vessels  of  lead, 
was  known  to  and  practised  by  various 
other  people  both  in  England  and 
Scotland. 

These  objections  were  met  by  counter 
averments  by  the  appellants,  who,  in 
answer  to  the  third  in  particular, 
averred  that  prior  to  the  date  of  their 
patent,  the  manufacture  of  oil  or  spirits 
of  vitriol  in  vessels  of  lead,  was  not 
publicly  practised  by  any  person  what- 
ever either  in  England  or  Scotland. 

The  Lord  Justice  -  Clerk  pro- 
nounced this  interlocutor  on  the  10th 
of  March,  1773:  **  Before  answer, 
allows  the  chargers  (the  respondents) 
to  prove  that  the  making  the  oil  of 
vitriol  from  a  mixture  of  sulphur  and 
saltpetre,  in  vessels  of  lead,  was  at  the 
time  and  before  the  date  of  the  letters- 
patent  in  favour  of  the  suspenders  (the 
appellants)  known  to  and  actually 
practised  by  others  than  the  suspenders 
themselves  :  and  allows  the  suspendei*s 
conjunct  probation  thereanent;  and 
grants  commission  to  take  the  proofs 
to  be  adduced  by  both  parties,  at 
Bewdly  in  Worcestershire,  and  at 
B'lttersea  near  London,*'  &c. 

Several  witnesses  were  examined 
imder  the  commission  in  England : 
witnesses  were  also  examined  in 
Scotland. 

The  proofs  being  concluded,  the 
cause  was  argiiwl  cm  inemorittla 
♦(written  pleadings).    The  arguments 


were  substantially  tlie  same  as  the 
reasons  hereinafter  stated  as  annexed 
to  the  printed  cases  of  the  parties  in 
their  appeal  to  the  House  of  Lords. 

On  the  4th  of  March,  1774,  the 
following  interlocutor  was  pronounced 
by  the  Loitls  of  Session  {dissentienfibus 
Lords  KA.MES,  PriForR,  and  Moy- 
BODDO) :  "On  report  of  the  Ix)RD 
Justice-Clerk,  and  having  advised 
the  proof  and  memorials  hiuc  in  fie  : 
in  respect  it  appears,  from  the  proof 
adduced,  that  the  art  of  making  the 
oil  of  vitriol  from  a  mixture  of  •«ulphur 
and  saltpetre,  in  vessels  of  lead,  was 
at  the  time  and  before  the  date  of  the 
letters-patent  in  favour  of  the  sus- 
penders (appellants)  known  to  and 
actually  practised  by  different  persons 
in  England,  therefore  the  Lords  find 
the  letters  orderly  proceeded  (that  is, 
dissolve  the  injunction),  and  decei*n." 

Six  of  the  Lords  of  Session  gave 
their  reasons  as  follows  : 

**  Lord  Hailes  : 

**  A  very  momentous  question  occurs 
here.  Messrs.  Roebuck  &  Co.  contend 
that,  although  they  were  not  the 
inventors  of  making  oil  of  vitriol  in 
lead  vessels,  still  their  patent  must  be 
good  to  exclude  others,  because  they 
were  the  first  to  practise  that  art  in 
Scotland.  Your  Lordships  will  not 
establish  this  proposition  without 
maturely  weighing  its  consequences, 
which  seem  exceedingly  strange.  I 
will  explain  what  I  mean  by  a  few 
familiar  examples.  The  first  stocking- 
loom  in  Scotland  was  established  in 
Glasgow  between  30  and  40  years  ago. 
According  to  Messrs.  Roebuck  &  Co., 
the  man  who  first  established  that 
stocking-loom  might  have  obtaincil  a 
patent,  prohibiting  all  othere  in  Scot- 
land from  establishing  a  stocking-loolu 
in  Scotland  for  14  years:  the  same 
would  be  the  caso  as  to  the  still  later 
establishment  of  looms  for  silk,  gauze, 
and  ribands.     At  this  day  the  workin«; 
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England  :  so  little  did  they  expect  to  succeed  in  this  point  that  they  Brown 

scarcely  mentioned  it  in  their  *rea8ons.     The  judgment  of  this  ahhandale. 

House  also  aflSrmed  the  decree  below,  *'  for  other  reasons,  as  well  1*^9  1 
as  those  specified  in  the  interlocutor." 


of  velvet,  or  of  any  other  manufactures 
used  in  England,  but  not  in  Scotland, 
may  be  circumscribed  by  patent  for 
14  years ;  that  is,  all  new  manufactures 
mav  be  limited  in  Scotland  to  one  man 
for  the  space  of  14  years.  The  only 
person  in  Scotland  who  has  used 
I)r.  Franklin's  conductor  for  lightning, 
Ls  l>r.  Lind.  According  to  the  sus- 
penders' argument,  he,  as  the  first 
user,  though  not  the  inventor,  may 
have  a  patent ;  although  lightning  were 
as  frecjuent  and  fatal  in  Scotland  as  in 
Virginia,  no  man  could  use  the  con- 
ductor without  Dr.  Lind's  permission, 
not  even  Dr.  Franklin  himself.  Again, 
there  is  in  Edinburgh  one  Dallaway, 
ir  ho  understands  the  method  of  enamel- 
ling on  white  iron,  as  practised  in 
Birmingham.  This  art  is  not  known 
in  Scotland ;  it  is  a  manufacture  which 
would  maintain  thousands  of  hands; 
there  can  be  no  doubt  of  the  puhlicus 
HsttJt  et  exerdtium  of  DaUaway,  for  I 
have  seen  his  work ;  he  may  therefoi^ 
obtain  a  valid  patent  to-morrow,  and 
prevent  the  further  introduction  of  the 
manufacture  into  Scotland  for  14  years. 
Many  more  examples  might  be  given ; 
but  these  may  suffice  to  call  your 
Lordships'  attention  to  this  question, 
^whether  that  proposition  can  be  true 
in  law,  whereof  the  consequences  are 
obviously  ruinous  to  the  whole  system 
of  improvements  in  Scotland  P 

*•  Lo&D  Gakdexstox  : 

' '  Here  is  such  an  improvement  as  may 
})e  held  an  invention .  There  is  nothing 
in  the  objection  that  Roebuck  &  Co. 
had  privately  carried  on  the  trade  for 
a  number  of  years.  The  great  difficulty 
is  here,  that  the  work  in  lead  vessels 
had  been  carried  on  in  England  before 
the  date  of  the  patent.  I  should  even 
doubt  whether  a  patent  might  be  granted 
to  the  person  who  first  introduced  any 
foreign  invention  into  Britain.  In 
matters  of  prerogative  there  is  no  dis- 
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tinction  between  England  and  Scotland. 
This  distinction  was  taken  away  by  the 
happy  Union. 

"LoBD  Kamss: 

'*This  is  a  matter  of  considerable 
moment,  because  it  concerns  the  good 
of  the  public  and  manufactures.  The 
suspenders  take  the  benefit  both  of  the 
Act  of  James  I.,  and  of  the  general 
prerogative  of  all  princes  touching 
patents  to  new  inventions.  The  radical 
point  is,  whether  Messrs.  Roebuck  & 
Co.  have  invented  anything  material  ? 
They  certainly  have.  The  use  of  lead 
vessels  instead  of  glass  is  a  matter  of 
great  moment.  It  has  been  said,  that 
if  the  use  of  lead  vessels  was  known  in 
England  before  the  date  of  the  patent, 
Messrs.  Roebuck  &  Co.  cannot  support 
their  patent ;  and  to  illustrate  this  the 
use  of  the  stocking-loom,  &c.  has  been 
mentioned.  I  am  not  sure  that  the 
King  could  not  have  granted  a  patent 
to  the  person  who  introduced  the  stock- 
ing-loom into  Scotland.  The  cases, 
however,  ai-e  different,  for  the  stock- 
ing-loom was  a  public  manufactory  in 
England,  to  which  every  one  had 
access ;  whereas  they  who  made  oil  of 
vitriol  in  lead  vessels  at  Bridgenorth 
or  Bewdly,  wrought  privately,  and 
work  privately  still. 

*•  LOBD  MONBODDO : 

' '  The  invention  of  Messrs.  Roebuck  & 
Co.  has  proved  useful.  The  first  objec- 
tion is,  that  there  is  no  new  discovery. 
Answer :  Call  it  a  discovery,  or  call  it 
an  improvement,  it  ia  so  material  as  to 
entitle  Messrs.  Roebuck  &  Co.  to  a 
reward.  The  second  objection  is,  that 
the  patentees  had  used  this  method  for 
14  years  before  the  date  of  the  patent. 
Answer,  1st,  In  point  of  fact  it  is  long 
since  they  began  to  try  it;  but  they 
did  not  till  of  late  bring  their  trials  to 
lx?rfection:  2nil,  There  was  no  occasion 
for  applying  to  obtain  a  patent  till  there 
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The  Lord  Chancellor  : 

If  we  are  to  take  that  case  according  to  the  letter,  it  is  a  distinct 
decision  on  the  very  point.  The  second  reason  raised  the  question 
♦distinctly.  It  appears  Lord  Mansfield  was  present  when  the 
judgment  was  given. 


was  a  danger  of  discovery.  The  third 
objection  is*  that  the  discovery  was  not 
made  bv  Roebuck  &  Co.  I  do  not  see 
any  evidence  of  the  art  having  been 
practised  in  Scotland.  That  the  ait 
was  practised  in  England  before  the 
date  of  the  patent,  I  am  satisfied.  The 
question  then  comes  to  this,  will  not 
lloebuck*s  patent  be  good,  as  he  first 
brought  the  art  into  Scotland  ?  Even 
in  that  view,  as  the  introductor  of  this 
art,  he  is  a  great  benefactor  to  the 
nation.  The  art  was  not  publicly 
practised  in  England ;  its  being  secretly 
pnictised  there  will  not  affect  Roebuck's 
patent.  *But  I  will  suppose  that  the 
art  was  publicly  practised  in  England ; 
still  I  think  it  the  same  thing  as  if 
Roebuck  had  introduced  it  into  Scotland 
from  beyond  seas.  In  the  sense  of  law, 
England,  with  respect  to  us,  is  beyond 
seas.  The  Article  of  Union  touches 
not  this  case.  This  is  not  a  matter  of 
ti-ade,  though  it  may  be  useful  in  trade. 
There  is  no  communication  of  the  law 
of  patents  between  the  two  nations. 

"LOKD  Co  ALSTON: 

**  I  am  clear  that  there  is  no  relevancy 
on  the  first  and  second  objections.  My 
sole  difficulty  lies  in  the  third  objection, 
that  this  art  had  been  practised  in 
England  and  elsewhere  before  the  date 
of  the  patent.  There  is  no  proof  as  to 
the  Stirlings.  It  is  not  sufficient  that 
others  may  have  known  it ;  if  others 
did  not  use  it,  the  patent  will  be  good; 
so  says  the  Act  of  King  James  I., which 
the  parties  admit  to  be  the  law  of 
Britain ;  but  the  evidence  of  its  having 
been  practised  in  England,  is  sufficient 
to  avoid  the  patent.  I  admit  that  its 
being  practised  in  foreign  parts  would 
not  be  a  good  objection.  It  is  proved 
to  have  been  practised  at  Bridgenorth 
and  Bewdly:  this,  I  think,  is  a  good 
objection  in  the  woids  of  the  Articles 
of   Union.     Upon  this   clause  of  the 


Articles  of  Union,  the  statute  of 
James  I.  is  admitted  to  be  the  law  of 
Britain.  At  the  time  of  the  Union, 
there  was  scarcely  one  manufacture 
properly  practised  in  Scotland.  Most 
of  the  manufactures  now  known  were 
then  known  in  England.  Was  it  agree- 
able to  the  Statute  of  Monopolies,  or 
to  the  Articles  of  Union,  that  any 
subject  of  Scotland  coidd  apply  for  a 
patent  respecting  any  manufacture 
known  in  England,  but  not  in  Soot- 
land  ?  This  cause  falls  to  be  determined 
upon  the  Articles  of  Union. 

*'  Lord  Justice-Clerk: 

•*I  would  repel  the  first  and  second 
objection ;  but  the  third  is  irresistible. 
As  to  what  is  said  that  this  business  is 
kept  a  secret,  it  is  notoriously  known 
that  many  of  the  most  valuable  manti- 
f actors  in  England,  whether  with  patent 
or  without,  are  conducted  with  all 
imaginable  secresy .  The  wordapu bh'cn  m 
exercifium,  though  in  the  patent,  are 
not  in  the  statute.  I  should  be  sorry 
that  we  adopted  this  rule  of  decision, 
holding  that  a  patent  woidd  be  good 
against  establishing  manufactures  in 
Scotland  which  are  practised  in  Eng- 
land :  this  destroys  the  evidence  from 
the  King's  patent,  that  Roebuck  was  the 
original  inventor.  The  law  of  mono- 
polies is  general,  with  the  exception  of 
the  first  inventor.'* 

Roebuck  and  Oarbett  appealed  to 
the  House  of  Lords  against  the  inter- 
locutor of  the  Court  of  Session,  and 
also  against  several  prior  interlocutors 
of  the  Lord  Ordinary.  The  reasons 
annexed  to  their  printed  case,  and 
signed  by  E.  Thurlow,  Ja.  Mont- 
gomery, and  Al.  Wedderbum,  wei^  to 
the  following  effect : 

1.  Every  original  discoverer  of  an 
invention,  or  an  importer  of  a  foreign 
invention  useful  to  the  public,  may, 
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The  Attorney-General :  Browx 

To  what  extent,  then,  are  *the  judgments  of  this  House  to  be  Anhandalb. 

r  *452  I 

held  binding?     Of    course   this  House  has  the  same  power  to 
review  its  own  judgments  as  the  Courts  below  have. 


VLs  a  reward  of  his  labour,  ♦obtain  a 
l^atent  for  an  exclusive  privilege  of 
exercising  such  inventiun  during  a 
reasonable  time.  The  appellants  stand 
in  that  situation:  bv  studv,  labour, 
and  great  expense,  they  discovered, 
and  for  many  years  practised  in  secret, 
a  method  of  preparing  and  also  of 
ret^tifying  oil  of  vitriol  in  vessels  of 
lead ;  which  considerably  reduced  the 
price  of  that  commodity.  On  finding 
themselves  likely  to  be  stript  of  the 
benefit  of  this  discovery  by  repeated 
imdue  attempts  made  by  others  on 
their  servants,  to  come  at  the  secret, 
they  applied  for  and  obtained  letters- 
latent;  which,  by  the  laws  of  both 
parts  of  the  United  Kingdom,  entitle 
them  to  prevent  any  other  person  from 
exercising  this  invention  during  the 
term  granted  by  the  patent. 

Objection :  That  the  mode  of  pre- 
paring oil  of  vitriol  practised  by  the 
appellants,  is  not  an  original  invention, 
but  only  an  improvement  on  a  manu- 
facture formerly  known. 

Answer :  The  method  discovered  by 
the  appellants  is,  in  the  sound  con- 
struction of  the  Act  of  21  James  I., 
8.  6,  a  new  invention,  as  the  process 
and  vessels  used  are  different  from  any 
foiinerly  practised ;  and  as  their  method 
has  had  the  effect  of  lowering  the  price 
of  the  manufacture,  they  are,  within 
the  reason  of  the  law,  justly  entitled 
U.}  the  benefit  of  their  patent. 

Objection :  That  before  the  date  of 
the  patent,  the  same  mode  was  practised 
by  the  appellants  themselves,  and  also 
known  to  and  practised  by  the  respon- 
dents and  others,  both  in  England  and 
Scotland. 

Answer :  For  many  years  before  the 
date  of  the  patent,  the  appellants 
practised  their  own  invention;  but 
they  were  long  emplo5'e<l  in  bringing 
to  i^erfection  the  discovery  they  had 
made,  and  carried  on  their  business 
with  all  possible  secresy,  until  they 


made  a  public  disclosure  of  the  inven-     f  *-45l|  ».  ] 
tion  upon  their  obtaining  the  patent, 
and  till  then  it  wtis  not  known  or 
practised  by  others  or  elsewhere. 

2.  No  proof  has  been  brought  by 
the  respondents,  either  of  the  discovery 
or  practice,  by  any  other  than  the 
api)ellants,  of  this  invention  in  Scot- 
land (which  alone  can  avail  them); 
and  with  respect  to  the  proof  of  the 
prior  practice  of  the  same  mode  in 
England,  that  proof,  were  it  much 
stronger  and  more  unexceptionable 
than  it  is,  cannot  serve  the  respondents, 
because  England  in  the  present  question 
is  to  be  considei'ed  as  a  foreign  country 
with  respect  to  Scotland ;  and,  in  that 
view,  the  appellants  are  entitled  to  the 
full  benefit  of  the  patent,  even  though 
they  had  not  been  the  first  discoverers, 
but  only  the  first  importers  of  the  in- 
vention from  England  to  Scotland. 

(The  rest  of  this  reason  alleged  that 
the  respondents' proofs  were  improperly 
taken  in  England ;  that  the  imperfect 
knowledge  of  the  manufacture  there 
was  acquired  from  a  discarded  sen-ant 
of  the  appellants ;  that  the  manufacture 
was  never  publicly  carried  on  at  any  of 
the  oil  of  vitriol  works  in  England; 
and  that  the  rectifying  the  spirits  in 
vessels  of  lead,  which  was  a  material 
part  of  the  invention,  *was  never  i  *i52,  n,  j 
practised  in  England  prior  to  the  date 
of  the  appellants*  patent) 

3.  Upon  a  fair  view  of  all  the  cir- 
cumstances in  evidence,  it  appc^ars 
that  the  appellants  wore  the  original 
inventors,  and  for  some  time  exclu- 
sively possessed  the  improvement; 
that  on  discovery  of  undue  attempts 
on  their  seiTants,  to  come  at  the  secret 
of  this  improvement,  the  appellants 
then  obtained  the  patent  for  the  exclu- 
sive exercise  of  their  invention ;  that 
prior  to  the  patent  the  invention  wan 
not  known  in  Scotland  to  any  l)esid*»s 
the  appellants;  that  the  imperfect 
attempts  to  reduce  it  to  useful  practice 
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Brown 

Annandale. 
[453] 


The  Lord  Chancellor  : 

They  are  binding  on  all  inferior  jurisdictions,  but  not  absolutely 
binding  on  this  House  (i).    It  would,  however,  require  strong  reasons 


[  *4o3,  n.  ] 


in  England,  took  their  rise  from  the 
assistance  and  information  of  one  of  tlio 
appellants'  servants,  who  was  dismissed 
for  misbehaviour,  and  who  pi-etended 
he  had,  but  truly  had  not,  learned  the 
secret;  and  that  whatever  knowledge 
the  respondents  might  have  acquired  of 
the  invention,  they  had  come  at  by 
corrupting  the  ap|)ellant8*  servants,  or 
by  the  disclosiu^  of  the  invention  made 
by  the  appellants  in  their  si)ecification. 

The  reasons  annexed  to  the  respon- 
dents' printed  case,  and  signed  by 
Al.  FoiTester  and  Al.  Miuray,  were  to 
this  effect : 

1 .  Every  grant  fi^om  the  Crown  may, 
by  the  law  of  Scotland,  be  set  aside,  if 
obtained  by  concealing  the  tmth,  or 
upon  a  false  or  erroneous  representa- 
tion of  facts.  The  petition,  on  which 
the  patent  in  question  was  obtained, 
disguised  the  truth,  as  it  induced  a 
belief  of  a  new  nianufactui*e  being 
then  discovered.  It  conceal(»d  the  fact 
that  Dr.  Ward  had  obtained  a  patent 
for  extracting  the  sume  aci<l  spirit  from 
sulphur  by  a  mixture  of  saltj^etre; 
that  the  appellants  themselves,  and 
others  in  England,  had  earned  on  tliat 
manufactui'e ;  and  under  cover  of 
leaden  vessels,  a  colour  was  given  to 
their  alleged  invention  as  if  the  whole 
had  been  a  manufactiu'o  then  newly 
discovered ;  whereas  the  oj)ei'ation  had 
been  ^lerformed,  even  in  leaden  vessels, 
long  before  the  date  of  the  patent. 

2.  Mono|)olies  being  adverse  to  the 
constitution  and  common  law  of  Scot- 
land, the  grant  theriK)f  can  be  sup- 
ported only  from  some  evident  public 
utility,  or  as  a  rewai'd  for  the  ingenuit}^ 
and  labour  of  a  perfectly  new  inven- 
tion; neither  of  which  are  at  all  applic- 
able to  a  patentee  who  at  the  obtaining 
of  his  patent  is  only  continuing  a 
manufacture  long  earned  on  by  him  in 
Scotland,  and  brought  there  from  the 
other  part  of  the  United  Kingdom,  where 
it  had  long  been  in  full  use  and  practice, 


not  restrainable  by  any  grant  of  the 
Crown,  and  consequently  not  I'estrain- 
able  in  Scotland,  by  the  very  words  of 
the  6th  article  of  the  Union  treaty,  which 
in  points  of  trade  subj  ect  both  parts  of  the 
United  Kingdom  to  the  same  restric- 
tions, and  allow  the  same  exceptions. 

3.  Whatever  claim  the  inventors  of 
a  new  discovery  may  have  by  the 
common  law  of  Scotland,  or  by  21 
James  I.,  now  become  the  law  ♦of  that 
part  of  the  United  Kingdom,  to  a 
rewaixi  for  their  industry  by  a  mono- 
poly for  a  term  of  yeai*s,  the  ap])ellants 
can  never  bring  themselves  within  any 
such  description.  The  claim  supposes 
them  to  be  the  original  inventors, 
which  they  have  not  proved.  Next,  it 
sup|K)ses  the  invention  to  have  been  of 
difficult  investigation,  which  was  not 
the  case ;  the  discovery  being  no  more 
than  a  change  of  the  material  of  the 
vessels  in  the  maniifacture,  which  was 
not  new,  being  known  and  practised 
by  several  others  long  before  the  patent 
was  gi-anted ;  nay,  for  many  years  by 
the  appellants  themselves. 

4.  The  imputation  endeavoured  to  be 
fixed  on  the  I'espondents  of  corrupting 
the  api>ellants'  servants,  is  unfounded 
and  foreign  to  the  pui*pose;  the  sole 
question  being  whether  the  making 
oil  of  vitriol  in  leaden  vessels  was  an 
operation  new  and  unknown  to  others 
when  the  appellants  obtained  their 
patent.  The  resiK)ndents  could  not 
have  any  object  in  being  informed  of 
the  use  of  leaden  vessels,  since  the^' 
were  proved  to  have  been  well  informed 
thereof  before  that  time. 

The  appeal  came  to  be  argued  before 
the  House  of  Lords  on  the  27th  of  May, 
1774,  when — "It  was  ordei-ed  and  ad- 
judged that  the  appeal  be  dismissed, 
and  the  interlocutors  therein  complained 
of  be  affirmed,  for  other  reasons,  as 
well  as  the  reasons  specified  therein." 

(1)  But  see  now  London  Street  Tram- 
MY/ys  (V),  V.  Lodidan  (\wnty  Coiutnf 
[1H9S]  A.  C.  370. 
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for  lis  to  set  aside  a  decision  of  the  House  on  the  very  point  raised       Bbown 
in  this  case.  AnnaxNdalb. 

The  Attorney-General : 

The  true  rule  I  take  to  be,  whether  the  decision  is  binding 
beyond  the  strict  necessity  of  the  case.  The  reasons  assigned  form 
no  part  of  the  judgment  of  the  House;  and  if  the  judgment  be 
right  and  maintainable  ''for  other  reasons/'  it  is  open  to  me  to 
re-argue  the  points  contained  in  the  reasons  assigned.  The  decision 
of  the  House  does  not  make  them  law. 

The  Lord  Chancellor  : 

The  second  reason  is  made  an  essential  part  of  the  judgment 
of  the  House. 

The  Attorney-General : 

It  is  clear  that  in  that  case  there  was  previous  user  by  the  party 
himself  in  Scotland ;  and  that  was  sufficient  ground  to  set  aside 
the  patent  and  support  the  judgment.  The  circumstance  that  no 
costs  were  given  is  evidence  that  the  decision  *was  not  given  on  [  *^^*  ] 
the  ground  taken  in  the  Court  below ;  and  the  other  circumstance, 
that  the  practice  had  been  uniform  the  other  way  for  200  years, 
is  a  practical  construction  of  the  Act  of  Parliament  during  all  that 
period.  The  6th  article  of  the  Union  has  nothing  to  do  with 
monopolies  for  inventions,  and  does  not  apply  to  this  case.  There 
was  a  patent  law  in  Scotland  long  before.  Did  the  Crown  lose, 
by  the  Act  of  Union,  the  power  to  grant  a  patent  for  one  kingdom 
separately  from  the  other,  as  before  the  Union  ?  If  this  be  a  good 
patent,  the  proviso  makes  it  clear  that  no  prior  user,  except  in 
Scotland,  will  vacate  it.  Every  patent,  both  English  and  Scotch,  is 
in  jeopardy  if  this  is  not  right.  (The  cases  of  [jaycockv,  Clarke  (i), 
Rex  V.  Arhvrufht,  and  Tennanfs  Patent  (2),  were  referred  to.) 

Mr.  Biggs  Andrews  (with  the  Attoiniey -General) : 

The  condition  on  which  the  patent  to  the  appellant  is  made 
defeasible  is,  that  the  invention  is  new  in  Scotland,  not  defeasible 
by  reason  of  previous  use  of  the  machinery  in  England.  The 
respondents  try  to  control  the  prerogative  because  they  say  there 
was  previous  user  in  England.  If  the  Crown  had  the  power  of 
granting  these  patents  lief  ore  the  Union,  as  part  of  its  prerogative, 
that  power  could  not  be  taken  away  except  by  express  Act  of 

(1)  Morr.  5045.  (2)  Dayies'  Pat.  Cas.  pp.  129,  400. 


102  1842.     H.  L.     8  CL.  &  FIN.  454—455.  Fk-R. 

Bbown  Parliament.  The  Crown,  by  the  common  law,  before  the  statute 
Annandalb.  of  James,  which  is  restrictive  of  its  prerogative,  had  the  power 
to  grant  patents  without  restriction  to  the  true  and  first  inventor 
of  any  invention  in  England  (i),  or  the  importer  of  any  invention 
from  a  foreign  country  :  Ed^iesbury  v.  Stephens  (2).  All  the  forms 
of  patents  in  England  proceed  on  the  narrative  that  the  invention 
[  '-iSB  ]  is  new  in  England  (Davies  on  Patents,  p.  27) ;  and  if  not  new  *in 
England,  the  patent  is  defeasible.  The  case  of  Rex  v.  Arkivrufht^ 
relied  on  in  the  respondents'  printed  case,  is  in  favour  of  the 
appellant.  The  cases  of  Lay  cock  v.  Clarke  ^  and  of  TennanVs 
Patent y  have  no  application  to  this ;  and  as  to  Roebuck  v.  StirUnff, 
it  is  quite  clear  that  the  judgment  of  the  House  does  not  go  on  the 
ground  only  of  previous  user  in  England. 

The  Lord  Chancellor  : 

As  far  as  I  am  concerned,  I  feel  myself  bound  by  the  decision  of 
the  House  in  that  case :  you  cannot  aver  against  the  record  as  in 
the  Journals. 

Lord  Brougham  : 

The  case  of  Roelnu^k  v.  Stirling  appears  to  me  perfectly  to  decide 
this  case.  The  Court  of  Session  had  dismissed  the  suit  because 
it  appeared  that  the  process  in  question  was  known  to  and  practised 
by  different  persons  in  England.  This  House  adjudged  that  the 
interlocutors  complained  of  be  aflSrmed  "  for  other  reasons,  as  well 
as  the  reasons  specified  therein."  That  implies  that  they  con- 
curred in  the  reasons  thus  given  on  the  face  of  the  interlocutor. 
What  other  reasons  there  may  have  been  for  the  alBSrmance  may 
be  a  question,  but  that  reason  was  put  forward  by  the  Court  below 
as  the  ground  of  its  decision  ;  and  being  so  put  forward,  was,  at  all 
events,  one  of  the  reasons  for  the  affirmance  of  the  judgment,  with 
other  reasons  not  stated  by  the  House. 

Lord  Campbell  : 

There  is  an  express  decision  applying  in  its  terms  to  the  present 
case  just  as  much  as  if  other  reasons  had  not  been  introduced  into 
the  judgment  of  the  House.  That  being  an  express  decision  upon 
the  point  in  question,  unless  it  is  shown  that  the  House  was  under 
some  great  mistake  at  the  time,  it  must  be  considered  as  binding. 
I  entirely  concur  in  the  decision :  I  think  it  is  perfectly  right,  and 

(1)  Noy,  p,  182.  (2)  2  Salk.  447. 
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if  it  had  been  res  Integra  I  shoald  have  so  decided ;  but  ^especially       Brown 

•« 

after  that  decision,  I  perfectly  concur  in  the  affirmance  of  the  judg-  annandalb. 
ment  of  the  Court  below.     My  opinion  is  that  the  law  was  quite       [  *456  ] 
correctly  laid  down  by  this  House  in  1774. 

Lord  Brougham  : 

When  I  stated  that  I  proceeded  on  the  decision  of  this  House  in 
Roebuck  v.  Stirling,  in  the  year  1774, 1  intended  to  have  added  that 
I  should  have  so  decided  without  that  precedent.  I  entirely  agree 
with  my  noble  and  learned  friend,  that  if  this  had  been  irs  integra, 
I  should  have  so  decided  it. 

The  Lord  Chancellor  : 

Mr,  Attorney 'General  has  stated  that  several  opinions  have  been 
taken  upon  this  subject  in  England.  When  the  case  came  before 
one  Judge,  he  decided  it  in  the  way  in  which  we  think  he  ought  to 
have  decided  it.  Then  it  afterwards  went  before  the  full  Court,  and 
they  were  unanimous  in  their  judgment,  corresponding  with  the 
previous  decision  of  this  House.  And  with  respect  to  the  previous 
decision  of  this  House,  we  have  searched  the  Journals  and  we  find 
that  the  Lord  Chancellor  was  present,  and  not  only  the  Lord 
Chancellor,  but  Lord  Mansfield  also. 

Mr,  Fitzroij  Kelly  and  Mr.  Ooihon  appeared  for  the  respondents, 
to  support  the  judgment  of  the  Court  below.  As  their  Lordships 
proposed  to  affirm  that  judgment  without  hearing  them,  they  asked 
that  it  might  be  affirmed  with  costs,  the  appeal  being  directly  in 
the  face  of  a  judgment  of  this  House. 

The  Lord  Chancellor  : 
I  think  it  must  be  affirmed  with  costs. 

And  it  was  so  ordered. 


1342. 

Appeal  from  the  Court  of  Session.  Feb.  25. 


GEORGE  NAPIER  &  CO.  v.  Mrs.  ANN   BRUCE.  Lord 

(8  Clark  &  Finnelly,  470-484.)  Lyndhubbt, 

Employers  and  agent — Surety — Bond — Construction.  _.    ^^^ 
In  construing  an  agreement  in  the  form  of  a  bond,  in  which  a  surety  . 

became  liable  for  the  due  fulfilment  of  an  agent^s  duties  therein  particularly      Abinoer. 

enumerated,  a  general  clause  in  the  obligatoiy  part  of  the  bond  must  be         f  470  1 
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Kapieb  interpreted  strictly,  and  controlled  by  reference  to  the  jnior  clauses  specifying 

«•  the  extent  of  the  agency. 

Bbucb.  Held  accordingly  (affirming  the  judgment  of  the  Court  of  Session),  that 

monies  received  by  an  agent  on  account  of  his  employers,  during  the  time 
of  his  agency,  but  not  in  pursuance  of  the  particular  agency  disclosed  to 
the  surety  by  the  specified  conditions  in  the  bond,  were  not  covered  by  the 
surety^s  obligation  *' that  during  the  whole  time  the  said  J.  D.  B.  (the  agent) 
shall  continue  to  act  as  agent  foresaid,  in  consequence  of  the  above-recited 
agreement,  he  shall  well  and  truly  account  for  and  pay  to  us  (the  employers) 
all  sums  of  money  received  by  him  on  our  account." 

On  the  18th  of  February,  1836,  the  appellants  addressed  a  letter 
to  James  Duncan  Bruce,  the  respondent's  son,  stating  the  terms 
of  an  agreement  which  they  proposed  to  enter  into  with  him  as 
their  agent,  for  the  sale  of  their  ales  in  London.  It  was  part  of 
the  agreement  that  Mr.  Bruce  should  find  two  sufficient  sureties 
to  the  amount  of  1,000/.,  and  give  heritable  security  to  that  extent. 
On  the  8th  of  March  following,  J.  D.  Bruce,  by  letter,  accepted  the 
proposal ;  but  instead  of  the  security  first  required,  the  appellants 
agreed  to  take  the  respondent's  deposit  of  1,000Z.  upon  the  condi- 
tions contained  in  the  following  bond,  which  they  executed  to  her 
on  the  2nd  of  April,  1836.  The  bond  recited,  "that  by  holograph 
letter  of  the  18th  of  February  last,  subscribed  by  me  the  said 
L  *47i  ]  G.  Napier  for  myself  and  my  said  partner,  on  behalf  *of  the  said 
copartnership  of  G.  Napier  &  Co.  and  addressed  to  J.  D.  Bruce, 
an  arrangement  was  proposed  to  him,  to  act  as  agent  for  us,  for  the' 
sale  of  our  ales  in  London,  upon  the  following  considerations : 

"  1.  That  we  should  furnish  the  said  J.  D.  Bruce  with  horses 
and  drays,  counting-house  and  cellars,  and  public  books ;  all  of 
which  were  understood  to  belong  to  us. 

''  2.  That  the  ales  to  be  shipped  by  us  to  him  (i)  should  be 
charged  at  the  usual  prices,  viz.  48«.,  58^.,  68^.  and  78«.  per  barrel, 
and  at  such  other  price  or  prices  under  the  first,  as  might  be 
considered  by  us  as  most  suitable  to  correspond  with  those  charged 
by  the  generality  of  the  brewers  in  Edinburgh. 

** 3.  That  the  said  J.  D.  Bruce  was  to  guarantee  the  whole  debts; 
and  that  from  the  above  prices  we  should  allow  him  25  per  cent,  in 
full  of  commission,  guarantee,  five  per  cent,  discount  to  customers, 
horses'  keep,  and  all  other  charges  whatever,  after  the  ales  had  been 
put  on  board  at  Leith  ;  but  that  it  should  be  expressly  understood 
that  the  aforesaid  25  per  cent,  should  not  extend  to  ale  returned, 

(1)  The  words  **to  be  shipped  by  us  all  other  respects  that  letter  did  not 
to  him  "  were  not  in  the  corresponding  differ  materially  from  the  recitals  of  it 
part  of  the  letter  of  proposal ;   but  in      in  the  bond. 
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or  upon  which  an  allowance,  agreeably  to  article  6th,  should  he       Napier* 
made,  but  that  the  said  J.  D.  Bruce  should  be  entitled  to  charge  the       brugk. 
expenses  incurred  by  him,  which  should  not  exceed  4«.  per  barrel. 

**  4.  That  the  credit  allowed  to  customers  should  be  28  days,  and 
that  the  said  J.  D.  Bruce  should  keep  their  payments  as  nearly  to 
that  period  as  possible ;  but  in  order  to  give  sufficient  time  for  all 
debts  to  be  collected,  we  the  said  G.  Napier  &  Co.  agreed  to  extend 
the  period  of  credit  to  10  weeks,  after  which  time  *we  should  be  at  [  *472  ] 
hberty  to  draw  a  bill  on  him  the  said  J.  D.  Bruce,  at  two  months' 
date,  for  such  sum  or  sums  as  might  appear,  from  the  books  to  be 
kept  by  him,  to  have  exceeded  the  last-mentioned  period  of  10 
weeks ;  which  bill  he  would  be  required  to  accept. 

"  5.  That  the  said  J.  I).  Bruce  was  to  guarantee  the  safe  returns 
of  empty  casks  within  four  months;  but  as  soon  as  they  were 
shipped,  and  his  letter,  accompanied  by  a  receipt  from  the  captain 
or  wharfinger  (when  practicable) ,  advising  the  conveyance,  quantity, 
and  numbers  of  casks  returned,  they  should  be  considered  at  our  risk  ; 
and  that  in  case  any  casks  should  be  lost,  or  should  not  be  returned 
within  four  months  from  the  date  of  invoice,  we  should  then  be  at 
liberty  to  charge  him  with  the  same,  at  the  market  price  at  the  time. 

''6.  That  in  case  any  fault  should  be  found  with  any  ale, 
complaint  must  be  made  to  us,  by  letter,  within  85  days  from  the 
time  of  its  arrival  in  London,  during  the  period  between  the  1st  of 
November  and  the  Ist  of  June  following,  or  within  21  days  during 
the  period  from  the  1st  of  June  to  the  1st  of  November  following, 
in  any  year,  specifying  the  brewing  and  numbers  of  casks  so  com- 
plained of;  in  which  case  it  should  be  optional  for  us  to  have 
the  same  returned  or  sold,  as  we  might  determine. 

"  7.  That  the  said  J.  D.  Bruce  should  not  sell,  or  be  in  any  way 
connected  with  any  other  house  in  the  sale  of  ales. 

''8.  That  the  travellers  are  to  be  under  the  said  J.  D.  Bruce's 
entire  direction  and  control ;  but  in  case  of  dismissal,  it  is  expected 
that  we  should  be  consulted  ;  and,  therefore,  all  engagements 
previously  entered  into  with  them  should  be  binding  upon  the  said 
J.  T).  Bruce,  the  same  as  if  these  had  originated  with  himself. 

"  9.  That  account-sales  should  be  transmitted  on  every  Saturday  [  473  ] 
of  each  week,  agreeably  to  a  form  already  in  practice ;  also  a  state- 
ment of  all  monies  collected  during  the  like  period,  accompanied  by 
a  remittance  for  the  amount,  under  deduction  of  the  said  J.  D.  Bruce's 
commission  of  25  per  cent.,  agreeably  to  a  form  also  in  practice, 
which  last  should  contain  a  statement  of  any  allowances  made  to 
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Napier      customers,  or  expenses  incurred  on  any  ale  returned  agreeably  to 
Uruce.       article  6th,  and  copies  of  which  forms  were  furnished  to  the  said 
J.  D.  Bruce. 

^*  10.  That  the  said  J.  D.  Bruce  should  find  two  sufficient 
securities  to  the  amount  of  1,000Z.  sterling,  who  should  agree  to 
enter  into  a  bond  for  that  purpose,  subjecting  themselves  always  to 
the  conditions  and  stipulations  contained  in  the  said  missive  letter 
and  above  expressed,  and  that  heritable  security  should  be  given 
to  that  extent,  and  that  one-half  the  expense  of  the  bond  or 
assignation  and  infeftment  following  upon  it  be  paid  by  the  said 
J.  D.  Bruce,  and  that  the  necessary  deed  should  be  executed  by  him 
and  his  securities  so  soon  as  it  could  be  prepared. 

"11.  That  two  months'  notice  should  be  given  and  required  in 
the  event  of  a  change  or  separation  ;  and  in  case  of  any  dispute  or 
difference  arising  in  any  of  the  afore-mentioned  articles,  that  the 
same  should  be  submitted  to  men  mutually  chosen,  with  power  to 
choose  an  oversman,  whose  award  should  be  final." 

The  bond  further  recited,  **  that,  by  holograph  letter  of  the  8th 
of  March,  1886,  addressed  to  us  the  said  G.  Napier  &  Co.  by  the 
said  J.  D.  Bruce,  he  fully  agreed  to  the  whole  of  the  above-recited 
conditions  and  stipulations,  and,  in  consequence  thereof,  has  since 
commenced  to  act  as  our  agent  in  London :  and,  considering  that 
[  '^74  ]  it  being  inconvenient  for  him  at  present  to  *find  the  heritable 
security  stipulated  for  by  article  10th  of  the  above-recited  agree- 
ment, and  that  his  mother,  Mrs.  Ann  Bruce,  relict  of  Alexander 
Bruce,  Esq.,  has  agreed  to  become  one  of  his  sureties,  and  has 
undertaken  to  place  in  our  hands  the  sum  of  1,000{.  sterling  in  lieu 
of  such  security,  on  our  granting  these  presents  in  manner  under- 
written, and  that  we  have  agreed  to  receive  and  to  hold  the  same, 
in  the  place  and  stead  of  such  security  which  was  to  have  been 
granted  to  us ;  and  now,  seeing  that  the  said  Mrs.  Ann  Bruce  has 
paid  over  to  us  the  aforesaid  sum  of  1,000/.,  whereof  we,  as  a 
company  and  as  individuals,  do  hereby  acknowledge  the  i*eceipt, 
renouncing  all  objections  to  the  contrary ;  which  sum  of  1,000/.  we 
the  said  copartners  and  the  said  firm  of  6.  Napier  &  Co.  bind  and 
oblige  ourselves  jointly  and  severally,  and  our  heirs,  &c.,  as  well  as 
the  said  copartnership  of  G.  Napier  &  Co.,  to  repay,  with  and 
under  the  conditions  and  provisions  after  written,  to  the  said 
Mrs.  Ann  Bruce  and  to  her  heirs,  &c.,  at  the  term  of  Martinmas 
next,  with  a  fifth-part  more  of  said  principal  sum  of  liquidate 
penalty  in  case  of  failure,  and  the  interest  of  the  said  principal  sum 
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at  the  rate  of  4^  per  centum  per  annum,  from  the  date  of  these  Napier 
presents  to  the  aforesaid  term  of  payment,  and  thereafter  during  bruce. 
the  nonpayment  thereof,  and  that  at  two  terms  in  the  year/'  &c. 

The  bond  then  provided  and  declared,  ''  that,  notwithstanding 
the  obligation  before  written,  the  said  Mrs.  Ann  Bruce  shall  have 
no  right  to  demand  payment  of  the  aforesaid  principal  sum  of 
1,000/.  at  the  aforesaid  terms,  unless  the  whole  conditions  and 
stipulations  of  the  above-recited  agreement  with  the  said  J.  D.  Bruce 
shall  have  been  fulfilled,  while  the  said  agreement  shall  subsist 
and  be  in  operation,  and  which  ^stipulations  and  agreements  she  [  *-^76  ] 
becomes  bound  and  obliged,  as  by  acceptance  hereof  she  binds  and 
obliges  herself  and  her  heirs,  &c.  to  see  fulfilled,  and  that  so  long 
only  as  the  said  agreement  shall  subsist  and  be  in  operation ;  and, 
in  particular,  the  said  Mrs.  Ann  Bruce  is  bound  and  obliged,  as  by 
acceptance  hereof  she  binds  and  obliges  herself  and  her  foresaids, 
that,  during  the  whole  time  the  said  J.  D.  Bruce  shall  continue  to 
act  as  agent  foresaid,  in  consequence  of  the  above-recited  agreement, 
he  shall  well  and  truly  account  for  and  pay  to  us  all  sums  of  money 
received  by  him  on  our  account,  and  likewise  account  for  and  pay 
to  us  the  value  of  all  ales  sold  by  him  for  us,  and  the  value  of  all 
barrels  sent  to  him  in  terms  of  his  said  agreement  with  us ;  and 
whatever  loss,  damage,  or  expense  shall  be  sustained  or  incurred 
by  us  through  the  intromissions  of  the  said  J.  I).  Bruce,  the  said 
Mrs.  Ann  Bruce,  by  acceptance  hereof,  binds  and  obliges  herself 
and  her  foresaids  to  content  and  pay  to  us,  to  the  extent  of  the 
foresaid  sum  of  1,000/.,  or  to  allow  us  to  retain  the  same  out  of  the 
aforesaid  sum  of  1,000/.  which  has  been  deposited  in  our  hands  for 
the  express  purpose  as  aforesaid ;  and  upon  the  said  loss  or  damage 
being  ascertained  and  fixed  in  manner  specified  in  the  said  agree- 
ment, we  the  said  6.  Napier  &  Co.  shall  only  be  bound  and  obliged 
to  make  payment  to  the  said  Mrs.  Ann  Bruce  of  the  balance 
remaining  due  of  the  aforesaid  sum  of  1,000/.  after  satisfying  and 
paying  the  amount  of  such  loss  or  damage  ;  and  the  said  Mrs.  Ann 
Bruce,  on  receiving  payment  of  such  balance,  shall  be  bound  and 
obliged  to  grant  a  valid  and  sufficient  discharge  to  us  of  the  bond 
and  obligation  above  written,  and  of  the  whole  terms  thereof,  it 
being  expressly  understood  and  declared  that  the  aforesaid  sum  of 
1,000/.  is  placed  in  ♦our  hands  as  a  security  for  the  intromissions  [  *'*76  ] 
of  the  said  J.  D.  Bruce,  in  virtue  of  his  said  agreement,  and  to 
indemnify  us  against  all  loss  or  damage  that  may  be  sustained  by 
us  in  consequence  thereof:    but  it  is   likewise  hereby   specially 
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Napier  provided  and  declared,  that  we  Hhall  be  bound  and  obliged,  as  we 
Bruck.  hereby  bind  and  oblige  ourselves  and  our  foresaids,  and  our  said 
co-partnership,  to  repay  the  aforesaid  sum  of  1,000Z.  with  such 
interest,  at  the  rate  of  4 J  per  cent.,  as  may  be  due  thereon  at  the 
time  to  the  said  Mrs.  Ann  Bruce  and  her  foresaids,  on  receiving 
two  months'  previous  notice  in  writing  from  her  or  them  to  that 
eflfect,  and  on  satisfactory  heritable  or  other  sufficient  security  to 
the  extent  foresaid  being  found  to  us,  in  terms  of  the  10th  article 
of  the  above-recited  agreement  with  the  said  J.  D.  Bruce." 

In  pursuance  of  the  agreement,  Mr.  J.  D.  Bruce  proceeded  to 
London,  and  on  the  Ist  of  April,  1886,  commenced  his  duties  as 
agent  for  the  appellants,  and  continued  to  act  in  that  capacity  until 
the  month  of  September  following,  when  they  dismissed  him  from 
their  employment  for  irregularities  of  conduct,  and  took  possession 
of  the  office  books  and  accounts.     He  was  then  indebted  to  them, 
as  they  alleged,  to  the  amount  of  1,284Z.  14«.  7rf.  for  his  intro- 
missions as  their  agent.     It  appeared  from  an  account  produced  by 
the  appellants  that  this  debt  consisted  in  part  of  411Z.  12«.,  the 
price  of  ales  shipped  to  London,  and  placed  in  the  appellants'  cellars 
there,  before  the  date  of  the  agreement,  and  afterwards  sold  by 
J.  D.  Bruce  for  prices  less  than  those  specified  in  the  agreement. 
Another  item  in  the  debt  was  a  sum  of  210/.  17^.,  the  balance  of 
588Z.  collected  by  him  from  the  customers  for  ales  sold  before  his 
agency  commenced,  and   not  remitted  by  him.     The  appellants 
(  •477  J       *claimed  to  be  entitled,  in  the  terms  of  the  conditions  of  the  bond, 
to  retain  the  1,000/.  deposited  with  them,  in  extinction  pro  tanto 
of  the  whole  debt.     The  respondent  resisted  the  claim,  insisting 
that  her  guarantie  was  entirely  prospective ;  that  she  was  not  liable 
for  the  proceeds  of  any  ales  that  had  been  shipped  to  London  prior 
to  the  commencement  of  her  son's  agency,  or  for  any  outstanding 
debts  due  to  the  appellants  before  that  time,  though  they  might 
have  been  received  by  him.     As  to  the  debt  generally,  she  disputed 
several  items,  and  complained  that  the  appellants  were  aware  of  her 
son's  irregularities  long  before  they  dismissed  him,  and  that  they  did 
not  give  her  notice  thereof,  as  was  their  duty  towards  her  as  suret3\ 
Mutual  actions  were  brought  by  the  parties :  the  respondent  by 
her  action  concluding  for  a  release  from  her  cautionary  obligation, 
and  for  payment  to  her  of  the  1,000/.  with  interest  from  the  date  of 
the  bond,  or,  in  the  event  of  it  being  found  that  the  appellants  had 
any  just  claim  against  her,  that  they  might  be  decreed  to  produce  a 
full  state  of  accounts,  whereby  the  balance,  if  any,  due  to  them 
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might  appear.  The  appellants'  action  concluded  for  a  declaration  Napikb 
that,  as  J.  D.  Bruce  had  not  fulfilled  the  conditions  and  stipulations  bbuck. 
of  the  agreement,  the  respondent  had  no  right  to  demand  payment 
of  the  1,000/. ;  that  the  appellants  were  entitled  to  retain  the  same 
and  the  interest  thereon,  in  extinction  of  an  equal  portion  of  the 
debt  owing  to  them  from  J.  D.  Bruce,  and  of  the  loss  sustained  by 
them  through  his  intromissions ;  that  their  bond  had  become  void, 
and  that  the  respondent  might  be  decreed  to  grant  them  a  discharge 
therefrom,  and  to  deliver  the  same  up  to  be  cancelled.  Upon 
objection  taken  by  the  respondent  to  the  ^appellants*  action,  as  the  [  *478  ] 
principal  debtor  was  not  made  a  party,  they  raised  a  supplementary 
action  of  accounting  against  him.  The  three  actions  being  con- 
joined, a  record  was  made  up,  and  the  Lord  Ordinary  having  heard 
the  parties'  procurators  in  support  of  their  pleas,  which  were  in 
substance  the  same  as  the  above-stated  conclusions  of  their  respec- 
tive actions,  pronounced  this  interlocutor  on  the  14th  of  November, 
1839 :  **  Finds  that  Mrs.  Bruce,  under  the  condition  of  the  bond  in 
her  favour,  is  not  liable  for  the  value  of  the  ale  belonging  to  Napier 
&  Co.  which  was  in  London  prior  to  the  commencement  of  her  son's 
agency ;  but  that  she  is  liable  for  the  prices  of  such  parts  thereof 
as  were  actaally  received  by  him  after  the  agency  commenced. 
Finds,  that  she  is  not  liable  for  the  debts  due  to  the  company  prior 
to  the  conLinencement  of  her  son's  agency,  except  in  so  far  as  the 
said  debts  were  received  by  him  after  his  agency  commenced,"  &c. 

A  reclaiming  note  against  that  interlocutor  having  been  presented 
to  the  Lords  of  the  First  Division  of  the  Court  of  Session  by  the 
respondent,  their  Lordships,  by  their  interlocutor  on  the  11th  of 
February,  1840,  "  alter  the  interlocutor  reclaimed  against,  and  find 
that  Mrs.  Bruce,  as  cautioner  for  her  son,  is  not  liable  for  the  prices 
of  any  ales  which  were  in  the  cellars  of  Napier  &  Co.  in  London 
prior  to  the  commencement  of  the  agency  of  J.  D.  Bruce,  though 
received  by  him  after  that  date,  nor  for  any  debts  due  to  the  com- 
pany prior  to  the  commencement  of  the  agency,  though  received  by 
J.  D.  Bruce  after  its  commencement;  and  remit  to  the  Lord 
Ordinary  to  proceed  further  as  shall  be  just,"  &c. 

Napier  i&  Go.  appealed  against  this  interlocutor,  and  a  subsequent 
decree  of  the  Lords  of  the  First  Division  for  payment  of  the  costs. 

Mr.  Fitzroy  KeWf  and  Mr.  Willmore,  for  the  appellants  :  [  ^79  J 

The  question  is  whether  the  surety  is  not,  by  the  express  terms 
of  the  stipulations  contained  in  the  bond,  liable  for  all  the  acts  and 
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Napier      receipts  of  the  agent,  and  bound  to  indemnify  the  appellants,  to  the 
Bruce.       extent  of  her  deposit,  against  the  losses  sustained  by  them  through 
the  agent^s  conduct  while  he  was  in  their  employment.     The  i>ur- 
pose  of  this  appointment  was  ^'  for  the  sale  of  our  ales  in  London." 
His  duty  was  to  sell  the  stock  of  ales  in  London  delivered  to  his 
care,  as  well  as  the  ales  that  were  afterwards  shipped  for  the  same 
purpose.     He  was  also  bound  as  agent  to  collect  and  account  for 
debts  previously  due  for  ales.     The  security  extended  to  all  the  acts 
of  the  agent  from  the  commencement  of  his  agency.     It  is  incredible 
that  the  appellants,  in  contracting  for  the  security,  could  mean  to 
except  from  it  the  proceeds  of  the  stock  of  ale  then  in  London,  handed 
over  to  the  agent  for  the  purpose  of  being  sold,  and  which  was  sold 
by  him ;  or^the  monies  then  due,  which  the  agent  was  authorised 
to  receive,  and  which  he   accordingly  did  receive.     There  is   no 
passage  in  the  bond  to  exonerate  the  respondent  from  liability  for 
all  the  receipts  of  the  agent ;  on  the  contrary  it  imposes  a  special 
obligation  on  her,  for  it  provides  and  declares  that,  ''in  particular, 
the  said  Mrs.  Ann  Bruce  is  bound  and  obliged,  as  by  acceptance 
hereof  she  binds  and  obliges  herself  and  her  foresaids,  that  during 
the  whole  time  the  said  J.  D.  Bruce  shall  continue  to  act  as  agent 
foresaid,  in  consequence  of  the  above-recited  agreement,  he  shall 
well  and  truly  account  for  and  pay  to  us  all  sums  of  money  received 
by  him  on  our  account,  and  likewise  account  for  and  pay  to  us  the 
value  of  all  ales  sold  by  him  for  us,  and  the  value  of  all  barrels  sent 
[  *^80  ]       to  him,  in  *terms  of  his  said  agreement  with  us ;  and  whatever  loss, 
damage  or  expense  shall  be  sustained  or  incurred  by  us  through 
the  intromissions  of  the  said  J.  D.  Bruce,  the  said  Mrs.  Ann  Bruce, 
by  acceptance  hereof,  binds  and  obliges  herself  and  her  foresaids  to 
content  and  pay  to  us,  the  said  6.  Napier  &  Co.,  to  the  extent  of  the 
foresaid  sum  of  1,000/.,  which  has  been  deposited  in  our  hands  for 
the  express  purpose  as  aforesaid.''     That  proviso  concludes  thus  : 
'^  it  being  expressly  understood  and  declared  that  the  aforesaid  sum 
of  1,000{.  is  placed  in  our  hands  as  a  security  for  the  intromissions 
of  the  said  J.  D.  Bruce,  in  virtue  of  his  said  agreement,  and  to 
indemnify  us  against  all  loss  or  damage  that  may  be  sustained  by 
us  in  consequence  thereof." 

(The  Lord  Chancellor:  The  second  article  in  the  agreement 
mentions  "  ales  to  be  shipped,"  and  the  fourth  mentions  the  numl>er 
of  days'  credit  to  be  given.  These  articles  seem  to  show  the  agree- 
ment to  be  prospective.     Could  the  surety  be  liable  for  any  monies. 
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not  received  by  the  agent  in  pursuance  of  the  agreement  ?    It  would       Napier 
appear  to  me  that  the  surety  did  not  know  of  any  ales  shipped  to       brucb. 
London  before  the  dat-e  of  the  bond.     How  can  she  be  held  liable 
for  the  prices  of  those  ales  which  had  been  then  in  London,  or  of 
any  ales  which  had  been  previously  sold  by  other  agents,  or  for  the 
collection  of  any  debts  then  outstanding  ?) 

From   the  course   of   business   there   may    be  outstanding  debts 

which  it  is  the  duty  of  the  succeeding  agent  to  collect,  and  for  which 

therefore  the  surety  is  liable.     By  the  obligation  of  the  bond  the 

respondent  binds  herself  that  the  agent  shall  account  for  and  pay 

the  appellants  all  monies  received  by  him  on  their  account,  and 

account  for  and  pay  to  them  the  value  of  all  the  ales  sold  by  him 

for  them.     It  is  true  the  *respondent,  in  support  of  hei*  case,  relied       [  •481  ] 

on  the  second  and  fourth  articles  of  the  letter  transcribed  into  the 

bond,  as  controlling  the  whole  agreement,  and  showing  that  the 

surety  could  not  be  intended  to  be  liable  for  the  price  of  any  ales 

which  had  been  sent  to  London  previous  to  the  agreement.     But 

these  articles  are  only  two  of  several  distinct  heads  of  agreement, 

and  cannot  restrict  the  meaning  of  the  others.     The  introductory 

part  of  the  letter  refers  to  the  sale  of  ales  in  London ;  and  if  the 

eonstruction  contended  for  were  allowed,  what  would  become  of  the 

third  article  ?     TVould  not  the  agent,  in  case  he  had  sold  ale  already 

in  London,  have  been  entitled  to  the  percentage  stipulated  by  that 

article,  or  would  he  have  been  without  any  claim  in  that  respect  ? 

Again,  if  any  of  the  ale  already  on  hand  had  become  faulty,  or  been 

complained  of,  would  the  agent  not  have  been  bound  to  comply,  as 

to  that,  with  the  terms  of  the  sixth  article ;  or  would  he  have  been 

at  liberty  wholly  to  disregard  the  protection  of  his  principals,  which 

that  article  was  intended  to  secure  ?     In  construing  the  contract,  the 

intention  of  the  parties  is  to  be  collected  from  their  situation  and 

from  the  subject  of  the  contract.     The  parties  must  be  taken  to 

have  been  acquainted  with  that  about  which  they  were  contracting ; 

and  in  the  nature  of  things  it  must  necessarily  happen,  that  at  any 

;dven  period  of  a  business  such  as  that  of  the  appellants,  there 

\^oald  be  stock  in  hand,  and  debts  outstanding.     Could  it  have  been 

the  intention  of  the  parties  that  these  should  be  left  wholly  without 

protection,  or  that  the  principals  must  themselves  have  come  to 

London,  or  employed  another  agent? 

iTHE   Lord  Chancellor:   It  would  seem  as  if  something  had 
I'assed  on  that  between   the  appellants   and   the  agent   himself. 
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Napier      What  iB  there  to  show  that  the  *surety,  whatever  may  have  passed 
Bbucb.       between  or  been  known  to  the  other  parties,  was  aware  of  the  state 
[  *182  ]       of  matters  previously,  either  as  to  stock  in  hand  or  outstanding 
debts  ?) 

The  very  nature  of  this  business  must  have  suggested  that  to  her. 
The  eighth  article  speaks  of  travellers  as  already  in  employment, 
and  the  ninth  of  **  a  form  already  in  practice ;  "  and  the  fourth 
shows  that  credit  was  allowed  to  customers  by  the  course  of  the 
business,  and  would  be  running  as  to  sales  previous  to  the  appoint- 
ment. Unless  the  surety  was  to  be  liable  for  the  outstanding  debts 
received  by  the  agent,  no  meaning  can  be  attached  to  those  words 
in  the  obligatory  part  of  the  bond  already  referred  to,  that  the 
agent  should  **  account  for  all  monies  received  by  him  on  our 
account.'*  That  would  comprise  the  outstanding  debts,  and  the 
price  of  ale  on  hand  previous  to  the  arrangement,  as  the  subsequent 
words  were  alone  applicable  to  transactions  under  the  arrangement ; 
and  it  is  a  rule  of  construction  that  no  part  of  a  contract  is  to  be 
held  of  no  effect  if  it  is  possible  to  give  effect  to  all. 

(The  Lord  Chancellor  :  Suppose  the  agent  should  have  sold 
ale  under  the  price  fixed  by  the  second  article,  he  would  have  been 
bound,  under  the  words  **  received  on  our  account,"  to  account  for 
the  prices  so  received ;  but  under  the  words  of  the  next  clause  he 
would  also  have  been  bound,  over  and  above  that,  to  account  for  the 
value  of  the  ale.) 

The  prices  fixed  by  the  second  article  might  not  be  the  actual 
value  ;  at  all  events  it  is  submitted  that  the  obligatory  part  of  the 
bond  is  to  be  taken  as  explanatory  of  anything  which  is  vague  in 
the  terms  of  the  letter  as  copied  into  the  bond.  With  regard  to  the 
[  *4d3  ]  stock  on  hand  at  the  time  the  agent  entered  on  the  ^business,  the 
introductory  paragraph  of  the  letter  is  sufficient  to  show  that  this 
was  embraced  by  the  arrangement. 

(Lord  Brougham  :  No  part  of  the  letter  appears  to  be 
retrospective.) 

The  terms  of  the  eighth  and  ninth  articles,  to  which  reference 
has  been  already  made,  contemplated  past  sales. 

(The  Lord  Chancellor  :  In  the  second  article  there  is  no  mention 
of  any  ales  already  in  London,  or  of  any  prices  to  be  affixed  to  them. 
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We  cannot  say  what  may  have  passed  between  the  principals  and       Napieb 
the  agent.    The  surety  is  bound  only  by  her  written  contract.    The       bbuce. 
words  *•  to  be  shipped  "  are  not  in  the  second  article  of  the  letter,  but 
are  in  the  letter  as  transcribed  into  the  bond.     The  surety  may  have 
bargained  for  this.     Is  there  anything  to  extend  the  meaning  of  the 
words  **  to  be  shipped/'  to  ales  which  had  been  then  in  London  ?) 

That  is  only  one  part  of  the  agreement,  not  overriding  the  whole. 
The  introductory  part  is  for  the  sale  of  ales  in  London,  and  the 
obligatory  part  of  the  bond,  near  the  conclusion,  makes  the  surety 
liable  for  all  the  monies  received  by  the  agent  on  account  of  the 
appellants:  and  she  subsequently  binds  herself  to  content  and 
pay  the  appellants  ''whatever  loss,  damage,  or  expense  shall  be 
sustained  by  us  through  the  intromissions  of  the  said  J.  D.  Bruce." 

(The  Lobd  Chancellor  :  That  is  general  enough,  to  be  sure ;  but 
the  second  article  fixes  it  to  ales  **  to  be  shipped.*' 

Lord  Brougham  :  And  the  sixth  article  speaks  of  35  days  from 
arrival  in  London.) 

Two  articles,  the  second  and  sixth,  speak  of  future  ^shipments ;       [  *484  ] 
but  the  rest  of  the  articles  refer  to  the  general  arrangement  of  such 
a  business,  and  may  comprise  the  stock  already  in  London. 

(Lord  Abingbr  :  The  question  is,  what  information  did  the  bond 
give  the  surety  ?) 

The  surety  might  have  intended  to  become  responsible  for  ale 
already  in  London,  and  the  obligation  of  the  bond  embraces  such  a 
case.  The  extent  of  her  obligation  must  be  interpreted  by  the 
terms  of  the  bond,  and  all  written  instruments  are  to  be  construed 
against  those  who  make  them. 

Mr.  Pemberton  and  Mr.  J.  Stuart,  for  the  respondent,  were 
stopped  by 

The  Lord  Chancellor  : 

We  are  all  (i)  of  opinion  that  the  Judges  of  the  Court  below  were 
right  in  the  construction  they  put  on  this  agreement,  and  that  their 
interlocutor  ought  to  be  affiimed. 

The  interlocutors  were  accordingly 

Affirmed  with  costs. 

(1)  Lord  Gakpbsll  was  present  and  concurred,  as  well  as  the  other  learned 
Lords  whose  names  are  mentioned. 
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Appeal  from  the  Court  of  Chancery  in  Ireland. 
WILLIAM  EEVELL  VIGEES  v.  JOSEPH  PIKE  (1). 

(8  Clark  &  Fiiinelly,  562—056.) 

Company — Mining  lease — ^Executed  contract— Fraud. 

A.  agreed  with  P.,  in  consideration  of  165,000/.,  to  grant  to  P.  a  lease  of 
certain  mines  as  trustee  for  a  joint- stock  Company  which  P.  undertook  to 
form ;  the  consideration  to  be  paid  partly  in  shares  in  the  C  ompany.  partly 
in  money  to  be  raised  by  calls  on  the  remaining  shares.  The  lease  was 
afterwards  executed ;  and  the  Company  haying  been  formed,  with  power 
to  sue  and  be  sued  by  one  of  the  directors,  entered  into  possession  and 
worked  the  mines,  and  paid  part  of  the  purchase  money.  Upon  A.*8  death, 
P.,  his  executor,  filed  a  bill  against  V.,  then  managing  director  of  the 
Company,  for  an  account  and  payment  of  what  remained  due  to  A.  of  the 
purchase  money.  V.  answered,  and  then  filed  a  cross  bill  on  behalf  of 
the  Company,  setting  forth  various  matters  as  evidence  of  misrepresentations, 
concealment,  and  other  frauds  practised  by  A.  and  1*.  on  the  Company ;  and 
prayed  that  the  consideration  might  be  declared  exorbitant  and  fraudulent, 
and  that  the  Company  was  entitled  to  a  valid  lease  of  the  mines  at  their 
ti'ue  reduced  value :  or  that  the  said  agreement  might  be  declared  fraudulent 
and  void,  and  the  Company  discharged  therefrom,  and  entitled  to  a  lien  on 
A.'s  estates,  for  the  payments  made  to  him. 

Held,  1st,  that  the  Company  were  not  entitled  to  any  relief  from  tho 
agreement,  by  reason  of  acts  and  misrepresentations  which  proceeded 
from  themselves,  or  were  adopted  by  them  and  acquiesced  in  after 
full  knowledge,  while  they  continued  to  work  and  exhaust  the  miner*: 
2nd,  that,  as  the  executed  contract  was  not  to  be  set  aside,  A.*s  executor 
was  entitled,  as  matter  of  course,  to  the  account  and  payment  prayed 
by  his  bill. 

In  a  case  depending  on  alleged  misrepresentation  of  value,  there  cannot 
be  a  more  effectual  bar  to  the  plaintiff  than  by  showing  that  he  was  from  the 
beginning  cognisant  of  all  the  matters  complained  of,  or,  after  full  information 
of  them,  continued  to  deal  with  the  property. 

This  was  an  appeal  from  a  decree  of  the  Lord  Chancellor  of 
Ireland,  in  a  cause  and  cross  cause  between  the  above  parties, 
arising  out  of  a  contract  respecting  the  minerals  lying  under 
certain  estates  hereinafter  mentioned.  The  original  bill  was  filed 
*by  the  respondent  Pike  on  the  28rd  of  March,  1837,  against  all  the 
shareholders  in  the  West  Cork  Mining  Company.  [It  was  finally 
amended,  by  substituting  the  appellant,  then  recently  elected  a 
director,  as  the  sole  nominal  defendant,  on  behalf  of  the  Company.] 

The  bill,  as  finally  amended,  stated,  among  other  things,  that 
the  late  Lord  Audley  was,  in  and  before  the  year  1819,  seised  in 
fee  of  various  extensive  estates  (about  6,000  acres)  in  the  county  of 
Cork,  subject  to  a  lease,  dated  the  24th  of  January,  1755,  whereby 

(1)  Erianger  v.  Neio  Sombrero  Phos-      v.  Lagunas  Syndicate  [1899]  2  Ch.  392, 
phattf   Co,  (1878)   3  App.   Cas.    1218,      68  L.  J.  Ch.  699,  C.  A. 
48  L.  J.  Ch.  73 ;   Lagumts  Nitrate  Co, 
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all  the  Baid  premises  were  demised  unto  William  Hull,  Esq.,  for  a       Vioebs 

term  ot  99  years,  at  the  yearly  rent  of  58(M.  late  Irish  currency        pikk. 

(o35{.  sterling)  ;   and  that  by  the  said  lease  all  the  mines,  minerals, 

quarries,   and   other  royalties  in  and  under  the  said  lands  were 

excepted  and  reserved,  and  were  therefore  the  absolute  estate  of  the 

saidliord  Audley  :  that  he  being  so  seised,  by  two  several  indentures, 

dated  respectively  the  26th  of  April  and  24th  of  July,  1819,  in 

con&ideration  of  the  sums  of  1,000Z.  and  1,500Z.,  granted  two  several 

annuities   of    1002.  and  150Z.,   for  the  lives  therein  respectively 

menUoned,  to  C.  Gage  and  J.  Gage  respectively,  chargeable  upon 

the  said  estates :     *     *    that,  early  in  the  year  1819,  the  said       [  664  ] 

Lord  Audley  employed  Richard  GriflBth,  Esq.,  civil  engineer  and 

inspector  of  the  Boyal  mines  in  Ireland,  to  analyse  specimens  of 

ores  which  had  been  found  in  the  mining  district  of  the  said  estates, 

and  afterwards  to  examine  the  said  district :  that  Mr.  Griffith,  after 

analyzing  the  specimens,  wrote  to  his  Lordship  two  letters  reporting 

the  results  of  his  experiments,  and  representing  all  the  said  ores  as 

being  of  an  excellent  quality,  and  many  of  them  of  the  most  valuable 

and   productive  kinds :      *     *     that  Griffith,  having  made  an        [  565  ] 

extensive  and  minute  examination  of  the  said  mining  district  in 

I>ecember,  1821,  sent  to  the  said  Lord  Audley  a  plan  and  section  of 

the  mines  of  Cappagh,  one  of  the  denominations  of  the  said  estates, 

accompanied  by  a  further  report,  which  repeated  and  confirmed  the 

favourable  opinion  he  had  before  expressed  [as  to  the  extent  and 

quality  of  the  said  mines :  that  in  the  year  1822,  the  Commissioners 

for  the  issue  of  Public  Money,  under  the  Act  of  the  57  Geo.  III., 

upon  receiving  a  favourable  report  of  the  mines  from  Mr.  Frazer,  a 

collector  of  his  Majesty's  dues  in  Cornwall,]  lent  to  the  said  Lord 

Audley  the  sum  of  6,000Z. ;  the  repayment  of  which  was  secured 

by  his  Lordship,  by  a  mortgage  of  the  said  estates  to  Mr.  Galloway, 

the  secretary  of  the  said  Commissioners,  in  trust  for  them. 

[The  bill  also  stated]  that  in  the  year  1828  Mr.  Phillips,  a  Cornish  [  566  ] 
mining  captain,  applied  to  his  Lordship  on  behalf  of  certain  Cornish 
mining  adventurers,  for  a  lease  of  the  said  district ;  offering  as  the 
price  of  such  lease  the  sum  of  50,000{.,  which  his  Lordship  refused ; 
and  he  afterwards,  in  the  year  1824,  refused  to  take  from  the 
Mining  Company  of  Ireland  a  less  sum  than  200,000Z.  for  the 
purchase  of  the  fee  in  the  said  mines  and  royalties :  that  the  said 
Mining  Company,  in  August,  1824,  entered  into  an  agreement  with 
his  Lordship  for  a  lease  of  the  said  min^s  for  81  years,  at  a  royalty- 
rent  of  a  twelfth  part  of  all  ores,  minerals,  and  other  substances  to 

8—2 
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VioEBs       be  dug  out  of  the  said  mines,  quarries,  and  lands  ;  and  it  was  also 

Pike.  stipulated  that  the  said  Company  should  pay  off  the  said  mortgage 
and  redeem  the  annuities  before  mentioned,  and  become  the  creditors 
of  Lord  Audley  for  the  sums  so  to  be  paid,  with  interest:  that 
accordingly,  the  said  Company  having  redeemed  the  annuities  and 
paid  off  the  mortgage,  and  taken  assignments  of  the  respective 
securities,  by  indenture  of  lease,  dated  the  6th  of  September,  1824, 
Lord  Audley  demised  to  Richard  Purdy,  the  secretary  of  the  said 
Mining  Company,  his  executors,  &c.,  all  the  said  mines  for  81  years, 
for  the  use  of  the  said  Company,  at  the  before  mentioned  royalty- 
rent  :  that  by  virtue  of  this  indenture,  the  said  Company  became 
possessed  of  the  said  mines,  and  very  shortly  afterwards  commenced, 

[  *567  ]  and  from  that  time  until  the  year  1881  *continued  to  work  a  part 
thereof :  [that  in  the  years  1824  and  1825  the  Company  published 
very  favourable  reports  of  the  mines  by  Mr.  Frazer,  and  the  bill 
referred  to  other  favourable  opinions  and  reports  by  persons 
conversant  with  the  value  of  mines.] 

[  568  1  The  bill  further  stated  that,  although  the  said  mines  were  of 

great  value,  and  capable,  by  due  exertion,  of  yielding  a  vast  property, 
yet  that,  from  the  limited  capital  of  the  said  Mining  Company,  and 
from  the  various  operations  and  speculations  in  which  they  were 
engaged  in  various  parts  of  Ireland,  they  did  not  work  the  said 
mines  as  they  ought,  and,  in  fact,  only  worked  one  of  them,  called 
Cappagh  mine :  that  in  consequence  of  their  having  so  failed  to 
work  the  mines,  and  of  Lord  Audley  remonstrating  against  their 
conduct,  a  negotiation  was  entered  into,  by  which  it  was  agreed 
that  the  said  lease  to  the  Company  should  be  surrendei'ed ;  and 
accordingly,  by  an  indenture  dated  the  28rd  of  August,  1832,  the 
lease  and  the  premises  therein  comprised  were  assigned  to  one 
W.  Wilkinson,  as  a  trustee  for  the  said  Lord  Audley,  for  the  residue 
of  the  term  thereby  demised :  [that  his  Lordship  having  become 
desirous  of  a  particular  survey  and  valuation  of  his  said  estates,] 

[  5rt9  ]  engaged  for  that  purpose  Mr.  Adam  Murray,  who  made  such 
survey  and  valuation  in  the  autumn  of  1833;  subsequently  to 
which  his  Lordship  was  offered  100,000Z.  for  the  said  estates  by 
a  Mr.  Williams,  and  his  Lordship  refused  the  offer  as  being  utterly 
inadequate  to  their  value. 

The  bill  then  stated  that  in  the  month  of  October,  1838,  the 
respondent  Pike  first  became  acquainted  with  the  said  Lord  Audley, 
[and]  entered  into  a  treaty  with  the  said  Lord  Audley  for  a  lease 
of  the  said  mines  for  a  term  of  61  years  ;  that  at  first  his  Lordship 


VOL.  Liv.]       1840.     H.  L.     8  CL.  &  FIN.  569—572,  117 

required  200,0002.  *as  the  price  of  such  lease,  offering  to  take  one  Viokrs 
quarter  of  that  amount  in  shares  in  the  intended  undertaking,  but  pikk. 
finally  consented  to  the  sum  of  165,000Z. :  that  accordingly,  by  an  [  *570  ] 
indenture  dated  the  18th  of  February,  1884,  made  between  the 
said  Lord  Audley  of  the  one  part  and  this  respondent  of  the  other, 
it  was  witnessed  that  for  the  purpose,  amongst  others,  of  enabling 
this  respondent  to  form  and  mature  a  joint-stock  Company,  called 
**  The  West  Cork  Mining  Company,"  and  in  consideration  of  the 
sum  of  165,000/.,  being  the  amount  of  the  advances  intended  to  be 
paid  to  Lord  Audley  by  the  said  joint-stock  Company  as  purchase 
money  for  the  lease  thereinafter  agreed  to  be  granted, — the  said 
165,000/.  to  be  raised  in  the  proportions  following :  viz.  in  shares 
in  the  said  Company,  the  sum  of  55,000/.  to  Lord  Audley  at  the 
current  price  of  50/.  per  share,  and  the  remainder  of  the  said 
purchase  money,  namely  110,000/.,  to  be  raised  and  paid  by  calls 
upon  the  remaining  shares  to  be  made  by  the  directors  of  the 
Company  as  circumstances  might  warrant, — and  in  consideration  of 
the  sum  of  lOs.,  the  said  Lord  Audley,  for  himself,  his  heirs  and 
assigns,  covenanted  and  agreed  with  this  respondent,  his  heirs, 
executors,  and  administrators,  in  manner  following :  that  is,  that 
the  said  Lord  Audley  should,  at  any  time  within  twenty-eight  days  ^ 
from  the  date  thereof,  upon  request,  but  at  the  costs  of  the  respon- 
dent, execute  to  this  respondent,  his  heirs,  executors,  administrators, 
or  assigns,  a  good  and  sufficient  lease  of  the  mines,  minerals,  &c., 
mentioned  in  the  printed  prospectus  (i)  then  in  circulation  describ- 
ing the  intended  undertaking  *of  the  said  joint-stock  Company,  for  [  'szi  ] 
the  term  of  61  years,  commencing  from  Christmas  Day  then  last, 
at  the  yearly  rent  of  50/.,  payable  half-yearly  to  the  *said  Lord  [  '572  ] 
Audley,  his  appointees  or  assigns ;  and  that  the  said  lease  should 
be  subject  to  all  prior  incumbrances  charged  on  or  affecting  the 
said  mines,  &c. ;  that  such  lease  should  enure  for  the  benefit  of  the 
said  joint-stock  Company,  for  whom  the  respondent  was  thereby 
declared  to  be  sole  provisional  trustee,  and  the  same  was  to  be 
assigned  to  such  persons  as  the  respondent  might  thereafter 
appoint  as  permanent  trustees  for  the  said  Company,  with  the 
assent  of  the  said  Lord  Audley,  until  the  whole  of  the  calls  on  the 
shares  should  be  paid  up,  but  no  longer;  that  the  deposits  or 
subscriptions  upon  the  said  shares  should  from  time  to  time  be 

(I)  The  bill  set  forth  the  prospectus,      Mr.  Miuray,  aud  stated  the  tenns  of 
which  referred  to  the  reports  made  by      the  intended  purchase. 
Mr.  Frazer,  by  Mr.  Griffith  and  by 
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VioEBs  paid  into  the  banking-house  of  Messrs.  Willis,  Percival,  &  Co.  in 
PiKB.  the  names  of  the  trustees ;  that  out  of  the  monies  to  be  received  on 
account  of  the  deposits  of  the  subscribers  to  the  said  undertaking, 
the  said  Company  should  in  the  first  place  be  at  liberty  to  redeem 
and  get  up  the  existing  leases  granted  of  the  said  mines  ;  and  that 
after  such  redemption,  as  the  amount  of  calls  should  be  paid  in, 
there  should  be  paid  to  the  said  Lord  Audley  [the  remainder  of  the 
said  purchase  money  as  and  when  the  balances  remaining  in  the 
hands  of  the  bankers  should  from  time  to  time  amount  to  the  sum 
therein  mentioned  (exclusive  of  a  sum  of  25,000/.  which  was  to 
remain  in  the  hands  of  the  Company  for  three  years  without  interest 

[  573  ]  as  working  capital);]  that  the  whole  and  sole  control  and  management 
of  the  working  of  the  said  mines,  and  the  appointment  of  the 
several  ofiBcers  to  the  said  Company,  should  continue  to  be  in  the 
respondent  as  the  sole  provisional  trustee  and  manager  thereof, 
until  otherwise  ordered  by  the  directors  of  the  said  Company ;  and 
that  the  amount  of  the  remuneration  of  the  respondent,  as  such 
managing  director,  should  not  exceed  SOOl. ;  and  that  the  salary  of 
the  secretary  of  the  Company  should  not  exceed  5002. ;  that  as  early 
as  conveniently  might  be,  a  formal  deed  of  settlement  should  be 
drawn  up  and  executed  for  the  further  government  of  the  said 
Company ;  and  that  a  charter  or  other  act  of  incorporation  of  the 
said  Company  should  be  applied  for  and  procured ;  that  the  said 
Lord  Audley  should  in  all  respects,  to  the  best  and  utmost  of  his 
power,  concur  in  all  acts  and  measures  for  the  completing  of  the 
said  Company,  according  to  the  stipulation  of  the  said  printed 
prospectus;  and  particularly  should  present  and  give  to  each  of  the 
said  directors  a  qualification  of  fifteen  shares  in  the  said  Company : 
And  it  was  thereby  further  witnessed,  that  in  consideration  of  the 
premises  and  of  the  covenants  thereinbefore  contained,  the  respon- 

[  •674  ]  dent  thereby  covenanted  and  *agreed  with  the  said  Lord  Audley, 
that  the  respondent  would  use  his  utmost  endeavours  to  form  the  said 
Company,  and  to  carry  on  and  complete  the  same ;  and  would  stand 
possessed  of  and  interested  in  the  said  intended  lease  upon  trust  for 
and  as  the  manager  of  the  said  joint-stock  Company;  and  the 
respondent  thereby  further  covenanted  and  agreed  to  and  with  the 
said  Lord  Audley,  that  this  indenture,  and  every  clause,  matter, 
and  thing  therein  contained,  should  be  utterly  null  and  void  to  all 
intents  and  purposes,  if  default  should  l)e  made  in  payment  to 
Lord  Audley,  his  appointees,  &c.,  of  the  several  sums  before 
mentioned  and  stipulated  for  payment  thereof. 
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The  bill  fiirther  stated,  that  the  respondent  and  the  other  persons       Viobrs 
who  concurred  in  the  said  intended  undertaking,  having  entered  into        pikb. 
the  necessary  forms,  did,  in  the  4  A  5  Will.  IV.,  obtain  an  Act  of 
Parliament  intitled  **  An  Act  to  encourage  the  working  of  Mines  and 
Quarries  in  Ireland,  and  to  regulate  a  Joint-stock  Company  for  that 
purpose,  to  be  called  *  the  West  Cork  Mining  Company :  "*  that  the 
said  Act  contained  a  clause  providing  that  all  actions,  suits,  and 
proceedings  might  be  carried  on  against  the  managing  director  or 
against  any  one  director  for  the  time  being  of  the  said  Company,  as 
nominal  defendant  for  and  on  behalf  of  the  said  Company;  and 
further,  that  the  said  actions,  suits,  or  proceedings  should  not  abate 
by  the  death,  resignation,  removal,  or  disqualification  of  such  manag- 
ing director  or  directors  :  that  after  the  passing  of  the  said  Act,  the 
respondent  and  the  other  directors  caused  a  supplemental  prospectus, 
dated  the  80th  of  June,  1884,  to  be  printed  and  published,  stating  that 
the  Company  was  established  by  Act  of  Parliament,  and  stating  in 
detail,  as  the  former  prospectus  did,  the  names  of  the  ^directors  and       [  *675  ] 
other  officers,  and  particularly  the  situation,  value,  and  other  cir- 
cumstances relating  to  said  mines,  [and J  that  the  said  prospectus 
contained  a  statement  that,  in  pursuance  of  a  power  given  by  the 
^aid  Act,  the  capital  had  been  increased  from  165,0002.  to  220,000/., 
and  that  the  55,0002.  thus  added  to  the  capital  would  be  raised  by  the 
sale  of  fresh  shares  of  502.  each,  on  which  15Z.  would  be  required 
as  a  deposit,  and  the  remainder  by  instalments  similarly  regulated. 
The  bill,  after  stating    *     *    that,  in  pursuance  of  the  said 
agreement,  by  an  indenture  dated  the  29th  of  August,  1884,  indorsed 
upon  the  before-stated  indenture  of  the  28rd  of  August,  1882,  and 
made  between  the  said  Lord  Audley  of  the  first  part,  Wilkinson  of 
the  second  part,  and  this  respondent  of  the  third  part,  Wilkinson, 
by  the  direction  of  Lord   Audley,  granted  and  assigned  to  this 
respondent  the  said  mines  and  other  property  comprised  in  the 
indenture  of  the  28rd  of  August,  1882,  to  hold  the  same  for  the 
residue  of  the  said  term:     And   the  bill  further  stated  that  by 
indenture  made  on  the  80th  of  August,  1884,  between  the  said 
Lord  Audley  of  the  *one  part,   and  this  respondent,  managing      [  '576  ] 
director  for  the  time  being  of  **  the  West  Cork  Mining  Company," 
of  the  other  part,     *    *    the  said  Lord  Audley,  in  pursuance  of 
the  agreement  of  the  18th  of  February,  1834,  and  in  consideration 
of  the  sum  of  165,000/.  to  be  paid  in  the  manner  and  times  therein 
mentioned,  and  of   the  rents,  renders,  &c.  thereinafter  reserved, 
and  of  the  provisions  and  agreements  therein  contained  on  the  part 
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vioEus       of  the  respondent,  managing  director  aforesaid  of  the  West  Cork 

Pike.  Mining  Company,  his  executors,  administrators,  successors,  and 
assigns,  managing  directors  for  the  time  being  of  the  said  Com- 

[  *o77  ]  pany,  the  said  Lord  Audley  granted,  demised,  *&c.  unto  the 
respondent,  and  his  successors  and  assigns,  managing  directors  as 
aforesaid  of  the  said  Mining  Company,  [all  the  said  mines,  from 
the  6th  of  September,  1855,  for  the  term  of  39  years  and  110  days] 
for  the  use  and  benefit  of  the  Company,  and  as  their  own  proper 
goods  and  chattels  for  ever,  at  the  yearly  rent  of  501.  from  the  6th 
of  September,  1855,  during  the  continuance  of  the  said  term. 

The  bill  then  stated  that,  in  pursuance  of  the  said  contract, 
1,100  shares  in  the  Company  were  entered  in  their  books  in  the 
name  of  the  said  Lord  Audley,  and  of  certain  persons  named  by 
him,  in  manner  following,  viz.  995  shares  in  the  name  of  his 
Lordship,  and  15  in  the  name  of  the  respondent,  and  15  in  the 

[  578  ]  name  of  each  of  the  other  directors  :  *  *  that  the  shares  were 
appropriated  for  the  purpose  of  giving  real  qualifications  to  the 
persons  in  whose  names  they  were  respectively  entered;  and  that 
they  were  so  given  as  a  remuneration  to  the  respondent  and  the 
other  persons  for  their  trouble  in  endeavouring  to  establish  the 
said  undertaking,  which  was  for  the  benefit  of  the  said  Lord  Audley 
as  well  as  that  of  the  other  members  of  the  Company:  and  the 

[  58]  ]  bill  stated  *  ^  that  after  deducting  all  the  payments  made 
to  the  said  Lord  Audley  from  the  said  sum  of  110,000/.,  there 
remained  due  to  his  Lordship  the  sum  of  50,082Z.  5^.  Ud,,  including 
the  sum  of  25,000/.,  part  thereof,  allowed  by  him  to  remain  in  the 
hands  of  the  directors  for  the  term  of  three  years  to  enable  them 
to  work  the  mines,  and  which  three  years  had  expired ;  upon  which 
event  the  said  Lord  Audley  became  entitled  to  demand  and  have 
from  the  Company  the  whole  of  the  50,082/.  6s.  llrf.,  together  with 
the  arrears  of  the  rent  of  50/. :  that  in  this  state  of  the  Company's 
accounts  the  said  Lord  Audley  [died  on  the  14th  of  January,  1887, 
having  made  his  will,]  wherein  he  appointed  this  respondent  and 
his  Lordship's  eldest  son,  George  Edward,  now  Lord  Audley, 
executors  and  trustees  of  the  same :  that  the  said  will  had  been 

[  ♦582  ]  duly  proved  in  the  Court  of  Prerogative  in  Ireland,  and  *probate 
thereof  granted  unto  this  respondent,  saving  the  right  of  the  said 
testator's  son,  George  Edward  Lord  Audley,  who  was  a  minor.     *     * 

[  584  ]  The  bill  prayed  that  an  account  might  be  taken  of  the  sum  due  to 
this  respondent,  as  executor  of  Lord  Audley,  on  foot  of  the  purchase 
money  of  the  lease  executed  by  him  to  the  respondent ;  and  also  on 
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account  of  the  interest  of  the  sum  of  25,000/.,  part  of  the  purchase  Vioeks 
money,  and  the  rent  of  50Z.  a  year  reserved  by  the  lease;  and  that  pikb. 
it  might  be  declared  that  the  members  of  the  West  Cork  Mining 
Company  were  bound  to  pay  this  respondent,  as  such  executor, 
the  balance  due  on  foot  of  said  accounts ;  *  *  and  in  case  the 
balance  due  on  foot  of  the  said  purchase  money  should  not  be  paid 
within  such  time  as  should  be  directed,  that  the  same  might  be 
declared  a  lien  on  the  estates  and  interest  in  the  said  lease,  and 
that  the  same  might  be  sold  Jor  payment  thereof ;  and  that  a 
receiver  might  he  appointed  pending  the  cause. 

The  appellant  put  in  his  answer  to  the  bill  in  January,  1888 ;  and 
in  the  month  of  March  following  he  filed  a  cross  bill  against  both 
respondents,  making  a  case  to  the  same  effect  as  the  defence  set  up 
by  his  answer,  but  more  extensive  for  relief  on  behalf  of  the  Company. 

The  cross  bill,  as  amended  on  the  14th  of  April,  1888,  stated, 
among  other  things,  [that  Lord  Audley  had  from  time  to  time, 
between  1824  and  the  end  of  1888,  by  various  charges  and  incum- 
brances raised  money  on  the  said  estates  and  mines,  and  that  by 
the  end  of  that  year  the  incumbrances  thereon  amounted  to  more 
than  40,000Z.]  that  [in  1888]  soon  after  the  respondent  Pike  and  [  692  ] 
the  late  Lord  Audley  became  acquainted  with  each  other.  Pike 
became,  and  continued  till  his  Lordship's  death,  his  confidential 
agent  and  adviser ;  and  that  they  and  Thomas  Pike  [a  brother  of 
the  respondent]  consulted  together  as  to  the  means  of  extricating 
his  Lordship  from  his  difficulties,  and  of  obtaining  for  him  an 
exorbitant  consideration  for  a  lease  of  the  said  mines  and  minerals: 
that  between  the  months  of  October,  1888,  and  February,  1884, 
they  devised  a  scheme  to  form  a  Company,  to  consist  of  8,800 
shares  at  50/.  each,  to  take  a  lease  of  the  said  mines  and  minerals 
for  such  exorbitant  consideration,  which  they  fixed  at  165,000/., 
to  be  paid  partly  in  money  to  be  raised  by  sale  of  shares  in  the 
said  intended  Company,  and  partly  by  assigning  to  Lord  Audley 
1,100  in  the  Company,  at  the  amount  of  55,000/.  (the  price  of 
them  at  par) ;  the  said  J.  and  T.  Pike  stipulating  and  Lord 
Audley  agreeing  that  J.  Pike,  in  consideration  of  his  having 
suggested  and  of  his  joining  in  such  scheme,  and  planning  such 
Company,  and  *inducing  it  to  agree  to  take  such  lease  and  pay  [  *h9^  j 
such  exorbitant  consideration,  should  have  given  to  him  for  his 
own  absolute  use  500  of  the  shares  so  to  be  allotted  to  Lord 
Audley,  amounting  at  par  to  25,000/.;  and  that  T.  Pike,  for  his 
services  in  promoting   the  said   scheme  and  plans,  should  have 
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VioERs  given  to  him  for  his  absolute  use  95  of  the  shares  so  to  be  allotted 
PiKB.  to  Lord  Audley,  amounting  at  par  to  4,750i. ;  and  that,  as  it  would 
be  necessary  to  name  such  persons  as  directors  of  the  Company 
who  would  concur  in  the  said  plans  and  schemes,  or  who  at  any 
rate  would  not  oppose  them,  it  was  at  the  same  time  agreed  by  the 
said  J.  and  T.  Pike  and  Lord  Audley,  that  the  qualification  of  each 
director  of  such  intended  Company  should  be  15  shares,  and  that 
Lord  Audley  should  give  to  each  of  the  directors,  out  of  the  shares 
so  to  be  allotted  to  him  as  aforesaid,  15  shares,  amounting  at  par 
to  750Z.  for  each  director :  that  by  means  of  these  plans,  schemes, 
and  agreements,  it  was  arranged  that  out  of  the  consideration  of 
165,000/.,  J.  and  T.  Pike  and  the  said  directors  were  to  have 
transferred  to  them  700  shares,  equal  at  par  to  35,000/.,  part  of 
such  consideration  of  165,000/.;  and  that,  in  pursuance  of  the 
said  scheme,  W.  H.  Green  and  J.  C.  Fourdrinier  by  their  direction 
prepared  and  settled  the  draft  of  the  indentm*e  dated  the  18th  of 
February,  1834,  and  no  barrister  or  conveyancer  was  consulted  in 

[694]  the  preparation  of  it.  The  cross  bill  [also  stated]  that  the  sum 
of  165,000/.  was  fixed  upon  without  reference  to  any  survey  or 
valuation,  and  was  not  founded  on  any  calculations  relative  to 
the  value  of  the  said  mines,  quarries,  and  minerals  ;  and  that  such 
sum  of  165,000/.  was  fixed  upon  as  being  the  largest  sum  which 
it  was  thought  by  the  parties  could  be  named  without  exciting  such 
inquiries  and  suspicions  as  might  endanger  the  whole  scheme: 
that  the  sum  of  20,000/.  was  the  utmost  value  of  the  fee-simple  and 
inheritance  of  the  said  mines ;  and  that  the  excess  of  price  between 
the  sums  of  20,000/.  and  165,000/.,  being  145,000/.,  was  a  fraudulent 
contrivance  of  J,  and  T.  Pike  and  Lord  Audley  to  plunder  the  sub- 
scribers to  the  said  Company :  that  the  proviso  in  the  indenture 
of  the  18th  of  February,  1834,  that  the  intended  lease  should  be 
subject  to  all  prior  incumbrances  charged  on  the  mines,  was  a 
gross  fraud  on  the  subscribers  to  the  Company:  that  the  shares 
stipulated  to  be  given  to  J.  and  T.  Pike  were  not  mentioned  in  that 
indenture,  lest  it  might  create  jealousy  or  suspicion  in  the  minds 
of  those  who  might  become  shareholders  in  the  Company:  that 
several  of  the  material  statements  in  the  prospectuses  were  grossly 
and  fraudulently  untrue,  to  the  knowledge  of  J.  and  T.  Pike,  and  of 

[  •59r»  ]  Lord  Audley ;  *and  such  untrue  statements  were  inserted  therein 
to  aid  their  fraudulent  plans,  and  the  better  to  delude  individuals 
to  become  members  of  the  Company ;  and  tlie  prospectuses  were  so 
worded  as  to  induce  hond  Jidc  subscribers  to  believe  that  the  165,000/. 


VOL.  Liv.l       1840.     H.  L.    8  CL.  &  FIN.  595—596.  123 


was  the  purehase  money  for  the  fee  simple  of  the  said  mines,  and       Vioebs 
not  the  consideration  for  a  lease  only.  Pikb 

The  cross  bill  next  stated,  that  in  pursuance  of  the  plans  and 
frauds  aforesaid,  and  with  the  concurrence  of  the  said  Lord  Audley 
and  T.  Pike,  the  respondent  J.  Pike,  on  the  21st  of  February,  1834, 
presented  his  petition  to  the  House  of  Commons,  stating  that 
certain  mines  and  quarries  had  been  purchased  by  him  and  others 
in  the  county  of  Cork,  and  that  it  would  materially  advance  their 
interest  if  they  were  incorporated  for  the  purpose  of  more  effectually 
working  the  said  mines,  and  praying  for  leave  to  bring  in  a  bill  for 
incorporating  the  directors  and  shareholders  in  an  undertaking 
established  for  that  purpose  :  that  the  said  petition  was  referred  to 
a  Committee :  that  John  Davis  was  the  agent  employed  as  the 
solicitor  for  the  bill :  that  in  the  entries  on  the  Journals  of  the 
House,  the  name  of  J.  Pike  was  by  mistake  written  J.  Pime ;  that 
on  the  evening  of  the  21st  of  February,  1834,  an  abstract  of  the 
said  petition  was  duly  made  to  be  entered  in  the  Journals ;  and 
after  such  abstract  had  been  made,  J.  Pike  took  the  said  petition 
from  the  Journ^al  Office,  and  the  same  has  ever  since  been  in  his 
possession  or  power :  that  the  loss  of  it  was  reported  to  the  said 
Committee,  and  thereupon  J.  Davis  produced  to  them  a  paper 
writing  purporting  to  be  the  draft  of  such  petition,  and  the  said 
Committee  on  the  14th  of  March,  1834,  reported  the  loss  of  the  said 
|)etition  to  the  House :  that  leave  having  been  given  to  bring  in  the 
bill,  the  same  was  brought  in  and  read  a  first  time  the  20th  of 
March,  and  *read  a  second  time  and  committed  on  the  25th  of  [  *596  ] 
March :  that  after  it  had  been  committed  it  became  necessary  to 
produce  the  deed  establishing  the  said  Company;  and  thereupon 
J.  C.  Fourdrinier,  Bichard  Warneford,  and  J.  Davis,  with  the 
concurrence  of  J.  and  T.  Pike  and  Lord  Audley,  prepared  the  draft 
of  such  deed,  and  the  same  was  afterwards  ingrossed,  and  is  an 
indenture  dated  the  5th  of  April,  1834,  and  executed  by  and  between 
the  respondent  Pike  and  Bichard  Warneford  of  the  one  part,  and 
the  several  persons  whose  names  and  seals  are  subscribed  thereto  of 
the  other  part;  namely,  the  said  Lord  Audley,  J.  and  T.  Pike, 
Warneford,  Davis,  and  thirty-three  other  persons,  whose  names 
were  set  forth  in  the  said  bill  as  the  persons  who  had  entered  into 
a  subscription  towards  raising  a  sum  as  a  joint  stock  for  the  purpose 
of  working  certain  mines  and  quarries  in  the  county  of  Cork  to 
or  in  which  they  were  or  might  thereafter  become  entitled  or 
interested,  and  any  other  mines  or  works  in  Ireland  to  or  in  which 
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ViGERs  they  might  become  entitled  or  interested  ;  and  such  indenture  recited 
Pike.  that  J.  Pike,  on  behalf  of  himself  and  a  certain  Company  intended  to 
be  formed,  had  agreed  with  the  present  proprietor  of  certain  mines 
thereinafter  mentioned  for  a  lease  of  the  said  mines,  with  the  right 
of  working  the  same  for  61  years  at  a  reserved  rent  of  50Z.  per 
annum,  the  said  Company  paying  off  the  incumbrances  thereupon, 
with  all  the  manorial  rights  appertaining  thereunto  ;  which  lease  was 
to  contain  full  powers  and  authority  for  the  working  of  the  same,  and 
for  the  extracting  therefrom  copper,  slate,  manganese,  building  and 
paving  stone,  and  all  metals,  fossils,  and  other  mineral  substances. 
The  cross  bill  then  alleged  that  no  mention  was  made  in  the  last- 
mentioned  indenture  of  the  consideration  of  165,000/.,  or  any  other 

I  *597  ]  consideration  for  such  *lease,  save  the  said  rent  of  50/. ;  that  the 
name  of  Lord  Audley  as  the  proprietor  of  the  mines  was  not  men- 
tioned therein :  that  the  said  indenture  was  produced,  and  theexecution 
"  thereof  by  the  several  parties  aforesaid  proved,  before  the  said 
Committee,  who  on  the  26th  of  May,  1834,  reported  to  the  House 
that  they  had  examined  the  allegations  in  the  bill  and  found  the 
same  to  be  true,  after  which  the  said  bill  was  read  a  third  time  and 
passed  :  that  nearly  all  the  statements  by  means  of  which  the  said 
bill  was  so  passed  were  untrue ;  in  particular  the  statements  in  the 
said  petition  that  J.  Pike  and  others  had  purchased  the  said  mines 
and  quarries  thereby  referred  to :  that  out  of  the  thirty-eight 
persons  who  executed  the  said  indenture  of  the  5th  of  April,  1884, 
fourteen  never  subscribed  to,  and  never  held  any  shares  in  the  said 
Company ;  and  that  out  of  such  88  persons,  and  in  addition  to  the 
said  14,  T.  and  J.  Pike,  Euthven,  Jacob,  and  Warneford,  had  not 
subscribed,  or  intended  to  subscribe  to  the  said  Company,  and  were 
not  the  original  holders  of  any  shares  therein,  except  the  shares 
agreed  to  be  given  to  them  by  Lord  Audley  ;  and  that  out  of  such 
88  persons,  18  only  subscribed  and  were  original  shareholders  in  the 
Company,  to  the  number  of  206  shares  out  of  the  8,300  into  which 
the  capital  of  the  Company  was  divided ;  and  of  such  18  persons, 
7  before  the  month  of  October,  1886,  sold  the  shares  held  by  them, 
96  in  number,  and  two  of  them,  holding  between  them  90  shares, 
sold  theirs  before  they  had  paid  any  instalments ;  so  that  the  original 
bona  fule  subscribers  were  but  16  persons,  for  110  shares  only. 

The  cross  bill,  after  stating  the  progress  of  the  said  bill  in  the 
House  of  Lords,  and  that  the  Committee  of  the  Lords  reported  they 

[  *:)98  ]       had  found  the  allegations  *therein  to  be  true,  and  that  the  bill  was 
read  a  third  time  and  passed  by  that  House  on  the  21st  of  June, 
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1834,  cYiarged  tliat  nearly  all  the  statements  by  means  of  ^^hicb  it      Viqers 

passed  tlie  House  of  Lords  were  untrue,  and  that  throughout  the        pike. 

whole  oi  t\ie  proceedings  the  indenture  of  the  18th  of  February, 

1834,  was  studiously  concealed  from  both  Houses,  and  was  never 

on  any  occasion  stated  to  either  of  them,  or  to  any  Committee  of 

either  House.     And  the  cross  bill,  after  further  stating  that  the 

said  bill  became  bxi  Act  of  Parliament,  having  received  the  Boyal 

assent  on  the  27th  of  June,  1884,  and  after  reciting  some  of  its 

principal  provisions,  charged  that  no  reference  was  made  therein 

to  any  agreement  with  Lord  Audley  for  the  purchase  from  him  of 

the  lease  of  any  mines,  quarries,  or  minerals,  or  to  any  agreement 

for  investing  the  whole  of  the  proposed  original  capital  of  the 

projected  Company  in  the  purchase  of  the  inheritance,  or  in  the 

obtaining  a  lease  of  the  said  mines :  that  before  the  said  Act  of 

Parliament  was  passed,  J.  Pike  and  Lord  Audley  had  been  informed 

by  counsel  and  others,  and  they  well  knew,  that  it  was  not  in  the 

power  of  Lord  Audley  to  grant  any  valid  lease  of  the  said  mines, 

and  that,  without  paying  off  the  incumbrances  affecting  the  estates, 

the  lease  covenanted  to  be  granted  by  the  indenture  of  the  18th  of 

February,  1834,  would  be  altogether  invalid. 

«  ♦  «  «  » 

The  cross  bill  then  stated,  that  as  soon  as  the  said  Act  was  [  60o  j 
obtained,  the  1,100  shares  agreed  to  be  allotted  to  Lord  Audley  as 
part  of  the  consideration  for  the  lease,  were  disposed  of  thus  :  996 
of  them  were  entered  in  the  name  of  Lord  Audley,  16  in  the  name 
of  J.  Pike,  and  15  each  in  the  names  of  the  said  Buthven,  Prickett, 
Jacob,  Moon,  Ellis,  and  Wameford  respectively :  that  as  between  J. 
and  T,  Pike,  Lord  Audley  and  Wameford,  the  said  7  qualifications  of 
15  shares  each,  amounting  to  106  shares,  were  so  as  aforesaid  disposed 
of  amongst  the  said  directors  of  the  Company,  pursuant  to  the 
agreement  in  that  behalf  contained  in  the  indenture  of  the  18th 
of  February,  1884  ;  but  that  in  fact  neither  that  indenture,  nor  any 
copy  nor  fair  abstract  thereof,  was  ever  communicated  to  Ruthven, 
Prickett,  Jacob,  Moon,  and  Ellis,  or  any  of  them,  until  the  latter 
end  of  the  year  1886  or  beginning  of  1887 ;  but  they  were  informed 
generally  by  J.  Pike  that  he  had  arranged  with  Lord  Audley  that 
Lord  Audley  should  make  each  director  of  the  Company  a  present 
of  15  shares  out  of  the  1,100  shares  allotted  to  him :  that  the 
disposing  and  distribution  *of  the  said  105  shares  amongst  the  said  [  *boi  ] 
directors  was  a  corrupt  and  fraudulent  transaction :  that  by  means 
of  the  representations  contained  in  the  third  prospectus,  and  the 
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vioEBs  active  exertions  of  the  said  directors  who  had  been  so  bribed  and 
Pike.  corrupted  by  Lord  Audley,  2,194  of  the  remaining  2,200  shares  in 
the  said  Company  were  disposed  of  before  the  month  of  April,  1835: 
that  the  affairs  of  the  Company,  though  managed  and  conducted 
ostensibly  by  J.  Pike,  lluthven,  Prickett,  Jacob,  Moon,  Ellis  and 
Warneford,  until  the  death  of  Buthven  in  the  beginning  of  the  year 
1886,  were  under  almost  the  exclusive  management  and  conduct  of  J. 
Pike  and  Lord  Audley :  that  in  June,  1834,  J.  Pike  and  Lord  Audley 
engaged  apartments  in  Salvador  House  for  offices  for  the  Company, 
and  the  offices  of  the  Company  continued  to  be  in  some  apartments 
in  that  house  from  that  time  until  the  month  of  July,  1837 :  that  in 
order  to  effect  their  objects,  and  secure  to  themselves  the  management 
and  control  over  the  affairs  of  the  Company,  J.  Pike  and  Lord 
Audley  resided  in  such  apartments  until  the  death  of  Lord  Audley 
in  January,  1837  :  that  while  the  affairs  of  the  Company  were  so 
managed,  and  about  the  month  of  August,  1834,  J.  Pike  and  the 
said  Lord  Audley  agreed  to  disregard  the  indenture  of  the  18th 
of  February,  1834,  and  to  suppress,  and  in  fact  did  suppress, 
the  contents  thereof  from  all  persons  but  their  own  confidential 
adherents ;  and  to  substitute,  as  in  fact  they  did,  the  assignment 
and  lease  hereafter  mentioned,  in  the  place  of  the  lease  by  the  said 
indenture  of  the  18th  of  February,  1834,  covenanted  to  be  granted  : 
that  in  pursuance  of  such  last-mentioned  agreement,  the  indenture 
of  assignment  of  the  29th  of  August,  1834,  was  executed,  and 
the  same  did  not  recite  or  refer  to  the  indenture  of  the  18th  of 
[  '602  ]  *February,  1834,  and  did  not  contain  any  covenant,  on  the  part  of 
her  the  said  Wilkinson  or  Lord  Audley,  that  either  the  lease  of 
the  6th  of  September,  1824,  or  the  indenture  assigning  the  same  to 
Wilkinson,  was  valid,  or  that  the  said  lease  was  not  subject  to 
charges  or  incumbrances,  or  for  quiet  enjoyment  of  the  demised 
premises  during  the  remainder  of  such  lease,  or  that  Wilkinson  or 
Lord  Audley  had  authority  or  power  to  make  the  assignment 
contained  in  the  indenture  of  the  29th  of  August,  1834,  or  for 
further  assurance,  or  any  covenant  whatever  ;  which  omissions  this 
bill  charged  to  be  further  evidence  of  the  collusion  of  J.  Pike  with 
Lord  Audley,  and  were  in  themselves  a  fraud. 

The  cross  bill  then  set  forth  at  length  the  indenture,  dated  the 
30th  of  August,  1834,  made  by  and  between  Lord  Audley  of  the  one 
part,  and  J.  Pike  of  the  other  part,  whereby  the  reversionary  lease 
for  a  term  of  39  years  and  110  days,  to  commence  from  the 
expiration  of  the  lease  so  as  aforesaid  assigned  by  the  deed  of  the 
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o{  kugust,    1834:,   was  granted  to  J.  Pike  as  the  managing       vigeks 
director  o{  the  Company  ;   and  it  charged  that  the  indenture  of  the        pikk. 
18th  of  February,  1B34:,  was  not  truly  recited  in  the  indenture  of 
the  30th  oi  A^ugust,  1834  ;   that  many  parts  of  the  former  were  not 
recited  in  tYie  latter,  but  were  fraudulently  omitted  ;  that  neither  of 
the  indentures  of   the   29th  and  30th  of  August,  1834,  was  made 
pursuant  to  the  agreement  contained  in  the  indenture  of  the  18th  of 
February,  1834,  but  on  the  contrary  they  were  made  in  violation  of 
Bueh  agreement,  and  as  a  suhstitute  and  instead  of  the  valid  and  suf- 
ficient lease  thereby  covenanted  to  be  granted,  and  that  the  covenants 
on  the  part  ol  Lord  Audley,  contained  in  the  indenture  of  the  30th  of 
Xwgust,  1834,  were  not  *such,  or  were  not  the  only  covenants,  which       f  •603  J 
oug)it  to  have  been  contained  therein ;  and  the  indentures  of  the 
29t.Vi  and  30th  of  August,  1834,  could  not  be  deemed  and  were  not 
an  execution  or  performance  of   the  agreement  contained  in  the 
indenture  of  the  18th  of  February,  1834 :  that  the  indentures  of 
the  18th  of  February,  29th  and  30th  of  August,  1834,  were  never 
shown  to,  or  their  true  substance  and  effect  explained  or  known  to, 
Ruthven,  Prickett,,  Jacob,  Moon,  and  Ellis ;  and  that  such  inden- 
tures, together  with  other  deeds  and  papers,  were  placed  in  a  box 
under  the  seals  or  keys  kept  by  J.  Pike  and  two  other  directors ; 
so  that  the  box  could  not  be  opened,  or  the  deeds  and  papers 
therein  contained  be  examined  or  even  referred  to,  without  the 
consent  of  such  three  directors ;  that  to  increase  the  difficulty  of 
examining  and  referring  to  them,  the  box  containing  them  was 
deposited  with  Messrs.  Willis,  Percival,  &  Co.,  the  bankers  of  the 
Company ;    that    no  copy  or   copies,  or  abstract  or  abstracts,  of 
the  said   indentures  were   made  for  the  use   of  the  directors  or 
members  of  the   Company,    until   the  year   1837,  and   the   said 
Ruthven,  Prickett,  Jacob,  Moon,  and  Ellis,  as  well  as  nearly  all  the 
members  of  the  Company,  were  until  that  year  kept  in  ignorance 
of  the  dates,  parties  to,  and  true  substance  and  effect  of  the  said 
three  indentures,  except  that  the  appellant  in  August,  1836,  saw 
the  indenture  of  the  29th  of  August,  1834  ;  but  that  it  was  stated 
by  J.  Pike  and  Lord  Dudley  to  the  other  directors  of  the  Company, 
that  Lord  Audley  had  executed  such  a  lease  to  J.  Pike  as  managing 
director,  or  had  entered  into  such  a  binding  agreement  with  him  as 
such  managing  director,  as  entitled  him.  Lord  Audley,  to  be  paid 
the  said  sum  of  110,0002.  in  addition  to  the  1,100  shares  in  the  Com- 
pany, except  the  sum  of  25,000i.  *which  Lord  Audley  had  agreed  to       [  •604  ] 
allow  the  Company  to  retain  for  three  years,  without  interest. 
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VIOEB8  The   cross    bill    farther  stated,   that  as  the  members  of    the 

PiKB.        Company  paid  in  their  subscriptions,  J.  Pike  paid  Lord  Audley 
out  of  the  monies  of  the  Company  divers  sums  on  account  of  the 
said  sum  of   110,000Z. ;   and   that   before  the  23rd  of  February, 
1885,  Lord  Audley  had  got  paid  to  himself  or  to  his  use,  out  of 
the  monies   and   assets   of    the    Company,   sums   amounting    to 
14,746Z.    U.    11(1, :     that    of    the    said    110,000Z.    the    sum    of 
95,253/.  ISs.  1(1.  remained  then  unpaid,  and  Lord  Audley  was  well 
aware  it  was  in  the  power  of  J.  and  T.  Pike  to  defeat  the  plans  and 
schemes  aforesaid,  and  to  prevent  his  Lordship  ever  getting  paid 
such  remaining  sum ;  and  that  on  the  said  23rd  of  February,  1835, 
the  existing  charges  and  incumbrances  on  the  said  estates,  having 
priority  to  the  indenture  of  the  18th  of  February,  1834,  amounted 
to  35,00OZ.  and  upwards,  and  Lord  Audley  was  then  indebted  to 
divers  persons,  exclusive  of  the  said  charges  and  incumbrances,  to 
a  very  large  amount,  and  greatly  distressed  for  want  of  money  : 
that  the  said  charges  and  incumbrances,  and  the  distresses  and 
embarrassments  of  his  Lordship,  were  well  known  to  J.  and  T. 
Pike,  and  on  or  some  short  time  before  the  23rd  of  February,  1835, 
J.  Pike  reminded  his  Lordship  of  the  agreement  that  he.  Lord 
Audley,  would  give  him,  J.  Pike,  500  of  the  1,100  shares  in  the 
said  Company  for  his  own  use;   and   during  the  said  month  of 
February,  J.  Pike  had  frequent  conversations  with  Lord  Audley, 
and   represented  to  him  that  the  carrying  the  said  plans  and 
schemes  into  effect,  and  the  obtaining  the  payment  of  the  95,253/., 
would  extricate  his  Lordship  from  his  difficulties ;  and  on  several 
occasions,  and  in  particular  on  the  said  23rd  of  February,  1835,  he 
[  •cos  ]       intimated  *to  his  Lordship  that  his  only  chance  of  being  extricated 
from  his  diflBculties  depended  on  the  exertions  of  him,  J.  Pike : 
that  in  these  circumstances,  Lord  Audley,  on  the  23rd  of  February, 
1835,  indorsed  the  certificates  of  500  shares  in  the  said  Company,  and 
delivered  them  to  J.  Pike  for  his  own  use,  and  they  were  transferred 
to  him  in  the  Company's  books.    [The  cross  bill  further  stated,  that] 
the  105  shares  given  to  the  seven  directors  as  aforesaid,  the  500 
shares  given  to  J.  Pike,  and  the  95  shares  given  to  T.  Pike,  were, 
at  the  times  of  the  respective  transfers,  well  worth  5,250/.,  25,000/., 
and  4,750/.  respectively,  making  together  the  sum  of  85,000/. ;  and 
that  the  gifts  of  the  said  105,  500,  and  95  shares  were  fraudulent 
returns  of  part  of  the  said  consideration  of  166,000/.,  and  were 
evidence  that  the  said  sum  was  a  grossly  fraudulent  and  extrava- 
gant   consideration,   and    beyond    the    true  value  of    the    lease 
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covetiMited   to   be    granted  by  the  said  indenture  of  the  18th  of       Viobbs 
February,  1834,  by  at  least  the  sum  of  35,000L  Pikf. 

The  cross  bill  then  stated,  that  the  concerns  and  *aflfair8  of  the       [  *606  ] 
Company,  and  tbe  said  mines  and  quarries,  remained  under  the 
eielusive  control  and  management  aforesaid  until  the  8rd  of  March, 
18S5 :   that  between  the  18th  of  February,  1884,  and  the  3rd  of 
March,  1836,  the  outlay  of  the  Company,  exclusive  of  payments 
made  to  or  to  the  use  of  Lord  Audley,  amounted  to  30,000/.  and 
upwards;   and   that  the   receipts  of  the  Company,  exclusive  of 
subscriptions    paid    by   the    members  during  the   same    period, 
amounted  to  less  than  4,0002. :  that  E.  Southwell  Buthven  died  in 
February,  1886,  and  on  the  3rd  of  March  following  the  appellant 
was  elected  a  director  of  the  Company  in  his  stead :  that  on  the 
14th  of  October,  1836,  he  sent  to  the  other  directors  his  resignation 
of  the  office  of  a  director :  that  during  the  six  months  that  he  was 
a  director  he  discovered  generally  that  the  affairs  of  the  Company 
had  been  greatly  mismanaged,  and  divers  frauds  had  been  practised 
on  the  Company  by  the  directors ;  and,  finally,  that  the  lease  so 
covenanted  to  be  granted  as  aforesaid  had  never  been  granted: 
that  such  lease,  if  it  had  been  granted,  was  not  worth  more  than 
20,000/.,   and    that  the  consideration   of    165,000/.   was   grossly 
exorbitant  and  fraudulent.     The  cross  bill  further  stated  [certain 
proceedings  taken  by  the  appellant  against  the  respondent  and  his 
co-directors  in  the  English  Court  of  Chancery,  in  which  proceedings 
the  appellant  had  obtained  injunctions  restraining  the  respondent 
and  others  from  acting  as  directors,  and  the  cross  bill  prayed  that 
the  appellant  might  have   the  benefit  of  the  said  injunction  so 
granted  as  aforesaid]  and  that  J.  Pike  might  be  restrained  by  the       [6i2  ] 
injunction  of  this  Court   (of   Chancery  in  Ireland)  from  further 
proceedings  in  the  said  suit  so  instituted  by  him  as  aforesaid,  and 
from  commencing  or  prosecuting  any  proceedings  at  law  or  in 
equity  against  the  appellant  as  managing  director,  or  against  any 
other  director  of  the  said  Company,  in  respect  of  tbe  matters 
aforesaid :  but  in  case  the  Court  should  not  think  fit  to  award 
snch   injunction,  then  that  it  might   be   declared   that  the   said 
consideration  of  165,000f.  was  exorbitant  and  fraudulent,  and  that 
the  proviso  in  the  indenture  of  the  *18th  of  February,  1834,  that       [  '613  ] 
the  lease  thereby  covenanted  to  be  granted  should  be  subject  to  all 
and  every  prior  incumbrance  charged  on  or  affecting  the  said 
mines,  &c.,  was  fraudulent  and  ought  to  be  cancelled  ;  and  that 
in  the  circumstances   aforesaid,  the  appellant  on  behalf  of  the 
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ViQEEs       Companj',  or  the  Company,  was  entitled  to  bucIi  lease  as  covenanted 
Pike.        to  be  granted  by  the  said  indenture  at  the  true  and  fair  value 

m 

thereof,  in  case  the  respondents  or  either  of  them  could  grant  or 
procure  to  be  granted  a  good  and  valid  lease,  or  could  procure  the 
said  leases  of  the  6th  of  September,  1824,  and  80th  of  August, 
1884,  to  be  confirmed  by  all  necessary  parties,  so  as  that  the  said 
lease  covenanted  to  be  granted,  when  granted,  or  that  the  said  two 
leases,  when  confirmed,  might  be  good  and  effectual  leases  against 
all  prior  and  other  incumbrances  charged  on  or  affecting  the  said 
mines,  &c. ;  and  that  the  respondents  might  be  decreed  to  grant  or 
procure  to  be  granted  such  valid  lease  as  aforesaid,  or  procure  the 
said  two  leases  to  be  confirmed  at  and  for  such  true  and  fair  value 
as  aforesaid,  and  that  all  necessary  directions  might  be  given  for 
such  purpose :  and  that  it  might  be  declared,  that  under  and  by 
virtue  of  the  covenants  contained  in  the  said  indenture  of  the  18th 
of  February,  1884,  the  appellant  or  the  Company  was  entitled  to  a 
charge  or  lien  on  the  real  estates  of  the  said  Lord  Audley,  for  and 
in  respect  of  what  might  be  found  due  to  the  Company  from  his 
estate  in  respect  of  the  matters  aforesaid ;  and  that  it  might  be 
referred  to  the  Master  to  inquire  and  ascertain  such  true  and  fair 
value,  and  to  settle  such  valid  lease,  or  deed  or  deeds  of  confirma- 
tion, &c. ;  and  to  take  an  account  of  all  sums  of  money  paid  to  or  to 
the  use  of  the  said  Lord  Audley,  in  respect  of  the  sum  of  110,000/. 

[  *6i4  ]  with  interest,  and  to  compute  interest  on  such  true  and  fair  *value, 
and  to  deduct  the  amount  of  such  true  and  fair  value  and  the 
interest  thereof  from  the  monies  so  paid  and  the  interest  thereon, 
and  to  ascertain  the  difference  or  balance :  and  that  the  respondents 
might  be  decreed  to  deliver  up  the  said  1,100  shares  to  be  cancelled, 
or  such  of  them  as  they  might  be  able  to  give  up,  and  that  the 
value  of  such  as  might  not  be  so  given  up  might  be  computed  at 
par,  and  the  amount  added  to  such  balance ;  and  that  the  appellant, 
on  behalf  of  the  Company,  might  be  declared  to  have  a  lien  or 
charge  on  the  said  valid  lease,  or  confirmed  leases,  for  such  balance 
and  amount,  with  interest ;  and  that  the  respondents  might  admit 
assets,  &c.  to  pay,  and  might  be  decreed  to  pay  the  appellant  what 
might  be  so  found  due  to  the  Company.  *  *  But  in  case  the 
Court  should  be  of  opinion  that  the  appellant  or  the  Company  was 
not  entitled  to  have  the  said  consideration  of  165,000/.  reduced  to 

[  '615  ]  the  true  and  fair  value  of  the  lease,  or  that  the  *respondent8  were 
unable  to  grant  or  procure  to  be  granted  such  valid  lease,  or  to 
procure  such  confirmation  as  aforesaid  of  the  said  two  leases,  then 
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that  it  might  be  declared  that  the  indenture  of  the  18th  of  February,       Viokr« 
1884,  was  fraudulent  and  void  as  against  the  Company,  and  that  the        pike, 
respondents  might  be  decreed  to  release  and  discharge  the  Company 
and  the  appellant  from  all  liability  under  the  same.     *     *     * 

Both  causes  being   at  issue,  numerous  witnesses  were  examined       [  625  ] 
by  boih  parties,  and  tbe  reports  and  other  documents  referred  to  in 
the  pleadings  were  put  in  evidence  (i). 

Both  causes  were  beard  by  the  Lord  Chancellor,  on  the  10th  of 

December,  1838,  and  several  following  days  ;  and  by  his  Lordship's 

decree,  dated   tbe    14th  of  January,  1839,  it  was  ordered  in  the 

original  cause  that  it  be  referred  to  the  Master  to  take  an  account 

oi  tbe  sum  due  to  the  respondent  Pike,  the  plaintiff  in  the  said 

original  cause,  as  executor  of  the  late  Lord  Audley,  on  account  of 

tbe  purchase  money  of  the  lease  executed  by  the  said  late  Lord 

Audley  to  the  respondent  Pike  ;  and  also  to  take  an  account  of  the 

rent  of  501.  per  annum,  reserved  by  the  said  lease ;  and  it  was 

declared  that  the  members  of  "  The  West  Cork  Mining  Company  " 

w^ere  bound  to  pay  to  the  respondent  Pike,  as  such  executor,  the 

balance,  if  any,  which  should  be  found  due  on  the  taking  of  such 

account :  and  it  was  further  ordered,  that  in  taking  the  said  account, 

•*  The  West  Cork  Mining  Company"  should  be  allowed  credit  for  the 

several  sums  paid,  as  in  the  original  bill  stated,  to  the  said  late  Lord 

Audley :  and  it  was  declared  that  the  respondent  Pike  was  entitled 

to  interest,  according  to  the  course  of  the  Court,  upon  the  balance  of 

tbe  purchase  money  which  should  be  found  by  the  Master  to  be  due, 

from  the  time  or  ^respective  times  when  the  same  ought  to  have  been       [  *626  ] 

paid  ;  and  it  was  ordered  that  the  Master  should  ascertain  such  time 

or  respective  times ;  and  that  in  taking  the  said  several  accounts, 

all  just  allowances  and  proper  credits  be  given  :  and  it  was  thereby 

further  ordered,  adjudged,  and  decreed,  that  the  sum  which  should 

be  so  found  due  to  the  respondent  Pike  be  and  the  same  was  thereby 

declared  to  be  a  specific  incumbrance  on  the  said  Company's  interest 

in  the  said  lease,  &c. :  and  it  was  further  ordered  and  decreed  that  the 

appellant's  bill  in  the  cross  cause  should  be  dismissed,  without  costs. 

The  appeal  was  against  that  decree.     *     *     * 

Mr.  Kni{fht  Bruce  and  Mr,  Wakefield  {Mr.  W.  Rogers  was  with 
them),  for  the  appellant : 
The  object  of  Pike's  suit  was  to  obtain  payment  of  the  unpaid 
residue  of  the  purchase  money,  by  way  of  specific  performance  of 

(I)  In  consequence  of  the  view  which      the  case  under  appeal,  it  is  unnecessary 
the  Lords  in  their  judgment  took  of      to  give  any  part  of  the  evidence  here. 
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ViGEKs       the  agreement  of  the  18th  of  February,  1834.     The  cross  bill 

Pike.        impeaches  that  agreement,  and  the  whole  transaction  on  which  the 

original   bill  was   founded,  as  concocted  in  fraud   between   Lord 

Audley  and  Pike.     The  cross  bill  was  dismissed,  but  without  costs. 

Lord  Plunket  entertaining  strong   suspicions  of  fraud,  but  not 

feeling  that  he  was  justified  in  acting  on  what  he  considered  a 

doubtful  case.     The  plaintiff  in  the  cross  cause,  representing  the 

Company,  complains  of  the  whole  decree  by  this  appeal,  and  prays 

that  it  may  be  reversed,  that  the  original  bill  be  dismissed,  and  the 

prayer  of  the  cross  bill  granted.     [The  incumbrances  on  the  estates 

[  629  ]       and  mines  in  1832  exceeded  40,000?.,]  a  sum  far  above  the  true 

value  of  the  mines ;  and  yet  the  agreement  of  February,  1834, 

between  Lord  Audley  and  the  respondent  Pike,  contained  a  proviso 

that  the  lease  thereby  covenanted  to  be  granted  to  the  Company 

should  be  subject  to  all  prior  incumbrances.     That  proviso  took 

away  all  value  from  the  lease,  and  was  a  fraud  on  the  Company. 

It  was  not  in  Lord  Audley's  power  to  grant  a  valid  lease  of  the 

mines  without  the  consent  of  the  incumbrancers.    Is  it  possible  for 

these  respondents  to  obtain  specific  performance  of  a  contract  for 

payment  of  165,000?.  for  property,  which  is  subject  to  so  many 

incumbrances,  that  the  value  of  the  lease  covenanted  to  be  granted, 

if  sold,  would  not  be  adequate  to  discharge  them  ?    The  decree  is 

erroneous  in  directing  an  account  against  the  Company,  without 

first  ordering  these  incumbrances  to  be  discharged ;  and,  until  then, 

these  respondents,  even  if  the  contract  was  in  all  other  respects 

unobjectionable,  are  not  entitled  to  specific  performance. 

But  the  contract  was  entirely  founded  on  fraud,  and  is  therefore 
void.  The  prospectus  first  put  forth  by  Lord  Audley  and  Pike,  who 
was  then  and  subsequently  his  agent,  was  false  and  fraudulent  in 
every  paragraph,  framed  with  a  view  to  defraud  the  Company  which 
[  630  ]  might  be  formed  by  them.  *  *  The  depositions  of  several  of 
the  witnesses  examined  in  the  cause  show  that  the  falsehood  of 
these  statements  was  well  known  to  Lord  Audley.  The  reports  and 
accounts  exhibited  by  him  and  Pike,  and  the  directors,  who  were 
their  creatures,  were  gross  frauds  on  the  public.  The  property 
was  in  a  desperate  condition  at  that  time,  and  of  its  condition 
Lord  Audley  was  well  aware:  he  knew  that  the  working  of  the 
mines  proved  a  complete  failure,  brought  ruin  on  many,  and  was 
abandoned  by  all  who  had  attempted  to  work  them. 

The  answer  of  Pike  to  these  charges  is,  that  the  books  of  the 
Company,  containing  all  the  accounts,  were  without  any  concealment 
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open  to  all  the  directors,  and  that,  through   the  directors,  the       Viqebs 
Company  had  the  means  of  informing  themselves  of  every  matter        pik^, 
relating  to  the  property.     *     *     The  books  were  not  open  to  the 
shareholders  at  large ;  and  what  was  done  and  represented  by  the 
directors,  who  for  the  first  two  years  were  all  under  the  influence 
of  Lord  Audley,  bribed  and  corrupted  by  his  gifts  of  shares,  was 
false  and  fraudulent.     If  ever  a  case  of  fraud  had  been  made  out 
against  a  party  by  his  own  witnesses,  it  was  this  case :  not  only 
misrepresentations   of  value,   but  fraudulent    suppressions,   were 
clearly  brought  home  to  Lord  Audley,  bringing  *him  within  the       [  *63i  ] 
well  known  case  of  Edwards  v.  M'Leay  (i),  in  which  a  purchaser 
was  released  by  Sir  W.  Grant  from  a  contract  founded  on  the  mis- 
representation of  title;   and  that  decision  was  affirmed  by  Lord 
Eldon  (2),   has  been   followed  ever  since,   and  gives  the  law  to 
transactions  of  this  nature.    AH  the  cases  on   the   subject  have 
been  brought  under  the  notice  of  this  House,  in  the  late  case  of 
Attwooil  V.  Small  (3).     Lord  Audley,  from  the  moment  of  his  acces- 
sion to  these  estates  in  1818,  was  making  experiments  on  the  mines 
until  he  granted  the  lease  to  the  Irish  Mining  Company  in  1824. 
It  was  imposBible  that  he  could  be  ignorant  of  the  value  of  the 
mines.     That  Company  promised  him  a  royalty  of  l-12th  only ;  so 
that  they  ran  no  greater  risk  than  the  expense  of  exploring  the 
mines.     His  attention  was  then  fixed  to  the  nature,  extent,  and  value 
of  them.     Pike's  knowledge  of  the  mines  was  derived  from  Lord 
Audley;  and  with  a  complete  knowledge   of  their  worthlessness, 
both  signed  the  first  prospectus  in  the  schedule  annexed  to  the  deed 
of  February,  1834.     Without  any  known  previous  dealings  between 
them,   they  acted   together  in  promulgating  that  prospectus  and 
inviting  subscribers  to  the  Company,  which  they  then  formed  of 
their  own  creatures,  and  to  which  they  appointed  those  unprincipled 
directors  whose  names  appeared  in  that  prospectus,  bribing  them 
with  a  distribution  of  the  shares  that  were  reserved  for  Lord  Audley, 
J.  Pike  himself  being  the  managing  director;   Warneford,  Lord 
Audley 's  attorney,  another  director ;  Ellis,  the  tutor  to  his  Lord- 
ship's children,  another ;  Jacob,  a  partner  of  Pike  in  a  school  agency, 
another ;  Moon,  a  bookseller,  *another.     These  persons  never  sub-       [  ♦632  ] 
scribed  for  any  shares ;  they  had  none  at  the  passing  of  the  Act,  in 
which  their  names  are  mentioned  as  directors.     It  was  not  until 
after  the  Act  passed  that  these  shares  were  distributed  among  them. 

(1)  14  R  B.  261  (Coop.  308).  (3)  49  R.  B,  115  (6  01.  &  Fin.  232). 

(2)  14  B.  B.  269  (2  Swanst.  289). 
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VioBHs       Fraud  was  the  origin  and  foandation  of  the  whole  transaction,  and 
Pike.        Lord  Audley  and  his  representative,  the  movers  and  planners,  were 
not  entitled  to  any  benefit  from  it.     *     *     * 

The  assignment  and  lease  of  the  29th  and  dOth  of  August,  1834, 
were  not  an  execution  of  the  agreement  of  the  18th  of  February, 
1834,  supposing  that  agreement  not  fraudulent  and  void,  and  were 
not  binding  on  the  Company ;  because,  in  the  first  place,  they  were 
not,  as  they  ought  to  be,  a  performance  of  the  covenant  in  that 
agreement  to  grant  a  lease  (i) ;  and  in  the  second  place,  they  were 
not  in  compliance  with  the  Act  of  Parliament  obtained  by  the 
Company  in  1834  (2).  The  4th  section  of  that  Act  prescribed  a 
particular  mode  in  which  purchases  should  be  made  and  leases 
taken  for  the  Company  ;  that  is,  by  three  at  least  of  the  directors. 
But  this  assignment  and  lease  were  not  so  taken,  but  were  taken 

[  •633  ]  by  Pike  alone.  Yet  it  is  on  the  *assumption  that  those  are  valid 
instruments,  that  Lord  Plunket  made  the  decree  ordering  the 
Company  to  account  with  Pike  for  the  unpaid  residue  of  the  pur- 
chase money.  The  agreement  itself  was  never  produced  to  any  of 
the  directors  or  shareholders,  except  those  who  were  concerned  in 
the  plot  with  Lord  Audley  and  Pike ;  nor  was  it  produced  to  either 
House  of  Parliament  durmg  the  progress  of  the  Company's  bill- 
There  is  a  false  recital  of  it  in  the  lease.  *  ^  It  is  impossible  for 
any  judicial  mind  to  come  to  any  other  conclusion  from  these 
transactions  and  the  subsequent  management  of  the  property,  than 
that  a  deep  scheme  had  been  laid  by  both  of  them  to  impose  on  the 

[  ♦634  ]       public ;  and  that  the  two  Pikes  took  back  large  *sum8  out  of  the 

[635]  165,000i.  from  his  Lordship,  for  their  co-operation.  *  *  The 
contract  of  the  18th  of  February,  1834,  was  never  duly  executed ;  it 
rests  still  injieri:  the  whole  scheme  was  stamped  with  fraud,  and 
gave  the  framers  no  right  to  enforce  it.     *     *     * 

[  637  ]  Mr.  Pemherton  and  Mr.  Jacob,  for  the  respondents : 

[  63d  ]  *     *     The  appellant  in  his  cross  bill  on  behalf  of  the  West  Cork 

Mining  Company,  does  not  complain  that  the  Company  was  deceived 
by  Lord  Audley's  representations.  The  state  of  the  record  and  the 
evidence  for  the  Company  are  inconsistent  with  the  relief  prayed. 
Whatever  title  shareholders  in  the  Company  may  have  to  relief 
against  the  persons  who  deluded  them,  the  Company  certainly  has 
no  such  title  on  this  record.    *    *    ^'igers  does  not  sue  by  the  cross 

(1)  iMason  V.  Oorfler,  17  R.  R.  427,  (2)  4  &  j  Will.  IV.  c.  69  (private). 

7  Taunt.  9. 
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Dill  ag  an  individxxal    sliareholder  complaining  of  being  inveigled 

into  the  purcliaBe    of    shares ;    but  he  represents  the  Company, 

every  member  oi  iwrliicli  is  a  co-plaintiff,  *even  those  members  who       [  ♦eio 

are  Iherem  charged  to  have  been  concerned  with  Lord  Audley  in 

the  aWeged  Irauds   on   the  Company.     The  real  defendant  to  the 

crosa  biAl  is  the  present  Lord  Audley,  who  has  taken  out  probate  of 

bis  lather's  will  and  is  his  personal  representative,  and  he  may 

BOW  repudiate  Pike  altogether.     But  Pike,  who  was  the  agent  of  the 

Company,  and  who  represented  the  Company  in  the  contract  with 

Loid  A^ndley,  is  now  charged  by  the  Company's  bill  with  being  in 

collu^on  v/ith  Lord  Audley  to  deceive  himself.     It  is  not  alleged 

that  Pike  ^as  deceived  by  Lord  Audley.     All  the  directors  as  well 

as  Pike  were  parties  to  the  alleged  fraud :   they  represented  the 

Company ;  they  were  themselves  the  Company.     The  fraud,  in  this 

state  oi  the  record,  was  practised  by  the  Company  itself,  if  practised 

at  all.    Who  then  can  complain  of  the  fraud  ?  Not  the  Company, 

1)ut  the  innocent   shareholders,   who  certainly  might   file  a  bill 

against  the  directors :  Hichena  v.  Congrere  (i).     All  the  allegations 

of  fraud  in  the  cross  bill  are  against  Pike,  the  agent  of  the  Com- 

])any ;   and  the  more  the  Company  blacken  Pike,  the  more  they 

disentitle  themselves  to  relief. 

But  if  the  frame  of  the  cross  bill  shall  be  sustained,  what  is  to  be 
done  with  the  prayer,  which  was  no  better  understood  by  the  counsel 
in  Ireland  than  it  is  here  ?  First,  can  this  House  or  the  Court  below 
reduce  the  purchase  money,  so  far  setting  aside  the  agreement,  and 
yet  order  the  leases  to  be  confirmed,  or  a  new  lease  to  be  granted  ? 
Can  the  agreement  be  maintained  in  part,  and  annulled  in  part  ? 
Or  can  the  whole  transaction  be  set  aside  after  the  Company  has, 
all  this  time,  not  only  retained  possession  of  the  mines,  but  con- 
tinued working  them  to  exhaustion  ?  Let  it  be  remembered  that 
the  respondent's  suit  is  not  for  *specific  performance,  but  for  the  [  *64] 
recovery  of  the  purchase  money,  upon  an  agreement  executed  ;  and 
he  might  have  proceeded  to  recover  it  by  action  at  law,  were  it  not 
that  accounts  are  to  be  taken  and  a  lien  enforced  for  the  balance 
that  may  be  found  due ;  which  can  be  done  only  in  a  court  of  equity. 
The  case  attempted  to  be  made  against  Pike  is,  tliat  he  was  the 
agent  of  Lord  Audley  at  the  time  of  the  negotiation  for  the  lease. 
That  case  has  completely  failed  :  he  distinctly  denies  in  his  answer 
that  he  was  such  agent,  and  his  denial  is  l)orne  out  by  the  evidence 
of  Thomas  Pike  and  of  Fourdrinier,  the  secretary  of  the  Company. 

(1)  32  E.  U.  173  (4  Russ.  562). 
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viGEBs       The  great  object  Pike  had,  and  the  stimulus  to  his  exertions  to  form 

Pike.  the  Company,  were  the  large  patronage  and  salary  he  was  securing 
to  himself  as  managing  director  of  the  Company.  These  motives 
are  adequate  to  explain  his  whole  conduct  in  these  transactions. 
Why  should  he  agree  to  give  more  for  the  mines  than  he  conceived 
them  to  be  worth  ?  His  opinion  of  their  value,  like  Lord  Audley's, 
was  derived  from  the  reports  previously  made,  which  justified  every 
paragraph  in  the  prospectus.  *  *  The  question  is  not  whether 
these  statements  were  true  or  not,  or  whether  the  mines  were  worth 
165,000/.  or  less ;  but  whether  Lord  Audley  was  of  opinion  that 

[  *642  j  they  were  worth  that  sum.  A  *lease  for  61  years  of  mines  is  equal 
to  the  purchase  of  the  fee  simple.  No  complaint  is  here  made  by 
innocent  shareholders  that  they  were  deceived  by  the  prospectus ; 
the  complaint  is  made  by  the  Company  who  issued  that  prospectus 
and  several  others  not  materially  different.  Can  the  Company  be 
heard  to  complain  that  they  were  imposed  upon  by  the  agreement 
of  February,  1834,  when  for  three  years,  while  they  worked 
the  mines,  they  never  complained  of  the  mines  as  worthless,  or 
of  the  consideration  as  exorbitant,  but  took  every  opportunity 
of  extolling  their  bargain,  until  a  quarrel  arose  between  Pike 
and  the  appellant  respecting  the  mode  of  raising  the  additional 
capital  of  55,000/.     *     *     * 

A  great  deal  of  the  argument  for  the  appellant  was  levelled 
against  the  proviso  in  the  agreement  that  the  lease  should  be 
subject  to  all  prior  incumbrances.  The  purchasers  have  not  been 
affected  by  that  proviso ;  they  have  not  been  yet  disturbed  in  their 
possession  by  the  incumbrancers.  The  only  object  of  inserting 
that  proviso  was  that  the  existence  of  the  incumbrances  should  not 
be  made  an  objection  to  the  title  to  lease.  It  was  never  intended 
that  the  Company  should  pay  the  incumbrances  :  Lord  Audley  was 

[  '643  ]  to  *do  that ;  and  that  he  did,  by  applying  the  money,  as  he  received 
it  from  the  Compaiy,  in  redeeming  the  incumbrances.  By  the 
word  **  leases'*  was  meant  the  charges  in  the  lease  before  granted  to 
the  Mining  Company  of  Ireland. 

The  direction  complained  of  in  the  ordering  part  of  the  decree 
does  not  make  the  shareholders  or  the  Company  personally  liable 
for  the  balance  of  the  purchase  money ;  it  means  no  more  than  that 
the  Company  shall  be  liable ;  and  so  far  the  direction  is  proper, 
though  it  gives  the  respondent  no  better  remedy  against  the  Com- 
pany than  if  it  was  a  corporation.  The  decree,  however,  gives  the 
vendor  a  lien  on  the  Company's  lease  for  the  residue  of  the  purchase 
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money.    No  case  has  been  made  for  reversing  or  altering  any  part       vigers 

of   it.  PIKK. 

Mr.  Knight  Bruce  replied. 
Lord  Cottenham  :  1842. 

Feb.Tl. 

Important  as  it  is  in  all  cases  distinctly  to  understand  and         

steadily  to  keep  in  mind  the  relative  situation  of  the  litigant  parties 
and  the  question  really  in  issue  between  them  upon  the  pleadings, 
there  are  but  few  in  which  this  is  so  essentially  necessary  as  in  the 
present.  If  this  had  been  done  in  the  progress  of  the  proceedings, 
much  of  the  evidence  might  have  been  spared  as  inapplicable,  and 
therefore  useless;  and  a  large  proportion  of  the  mass  of  papers 
with  which  the  causes  have  been  incumbered  (i)  might,  with  great 
saving  of  expense  to  the  parties,  and  of  useless  labour  to  this  House, 
have  been  omitted.  Such  would  have  been  the  result  of  a  due 
attention  to  the  matters  to  be  found  in  the  pleadings.  But  the 
evil  *lie8  still  deeper  ;  for  the  pleadings  themselves  contain  many  I  *^**  ] 
matters  which  cannot  properly  be  put  in  issue  between  the  parties 
litigant ;  and  throughout  the  pleadings  and  the  subsequent  pro- 
ceedings many  traces  appear  of  an  unfortunate  forgetfulness  of  the 
position  in  which  the  parties  stand  with  relation  to  each  other,  and 
consequently  of  their  respective  rights  and  liabilities. 

In  the  original  suit  of  Pike  v.  VigerSy  the  plaintiff,  asserting  a 
claim  against  the  West  Cork  Mining  Company,  and  stating  a  clause 
in  the  Act  of  the  4  &  5  of  Will.  lY.  cap.  69  (a  local  and  personal 
Act),  which  provides  that  any  suits  against  the  Company  may  be 
brought  against  the  managing  director  or  any  director  of  the  Com- 
pany, stated  the  case  as  against  the  Company,  and  prayed  relief 
accordingly.  But  as  the  bill  was  first  filed,  it  not  only  made  the 
managing  director  a  defendant,  but  many  other  members  of  the 
Company.  This,  however,  was  altered  by  amendment,  and  William 
Bevell  Vigors,  the  managing  director,  remained  the  only  defendant, 
and  is  now  the  only  appellant,  as  managing  director  for  and  on 
behalf  of  the  Company. 

The  cross  bill  was  filed  by  William  Bevell  Vigers,  described  therein 
as  the  managing  director  of  **  the  West  Cork  Mining  Company,"  as  a 
nominal  plaintiff  for  and  on  behalf  of  the  Company.  It  is  clear,  there- 
fore, that  in  administering  equities  in  those  suits  the  rights  and 
liabilities  and  position  of  the  Company  are  alone  to  be  considered. 

(1)  The  printed  papers  for  the  appellant  made  908  folio  pages;  those  for 
the  respondents  made  131. 
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VioEEs  The  Act,  which  authorised  the  Company  to  sue  and  made  it  liable 

Pike.        ^  ^^  sued  in  the  name  of  its  managing  director,  had  the  effect  only 

of  removing  the  difficulty  in  litigation  arising  from  the  number  of  the 

members  of  the  Company ;  and  this  for  the  purpose  of  facilitating 

I  *6I6  I       the  administration  of  justice  between  the  Company  and  *others. 
But  the  justice  so  to  be  administered  was  not  affected  by  the  Act : 
the  rights  and  liabilities  of  the  Company  remained  the  same ;  and 
whatever  equities  exist  for  or  against  the  Company  must  have  the 
same  effect  in  these  suits  as  they  would  have  in  suits  constituted  in 
the  ordinary  manner.     Whatever,  therefore,  would  have  afforded  an 
answer  to  a  suit  instituted  by  the  Company  against  Pike  as  repre- 
sentative of  Lord  Audley,  will  afford  an  answer  to  the  cross  bill  in 
this  case.     The  question  is  not  whether  individuals  who  purchased 
shares  in  the  Company,  and  so  became  members  of  it,  may  or  may 
not  have  had  ground  for  complaint  (as  to  which  it  would  be  out  of 
place  to  express  any  opinion)  ;  but  whether  the  facts  alleged  and 
proved  entitle  the  Company  as  such  to  any  part  of  the  relief  prayed. 
There  is   also   another  consideration   essential  to  coming  to  a 
correct  conclusion  ;  and  that  is  the  marked  distinction  made  by  the 
courts  of  equity  between  what  is  necessary  to  resist  a  suit  for  the 
specific  performance  of  a  contract,  and  what  is  necessary  to  support 
a  suit  to  set  aside  a  deed  executed  and  an  arrangement  completed, 
and   consequently   to   resist  a  suit  founded  upon  such  deed  and 
growing  out  of  such  arrangement.     When  the  Court  simply  refuses 
to  enforce  the  specific  performance  of  a  contract,  it  leaves  the  party 
to  his  remedy  at  law ;  but  if  it  were  to  refuse  to  administer  equities 
founded  upon  a  deed  executed,  it  would  leave  the  party  applying 
without  remedy,  and  his  opponent  in  possession  of  that  for  which 
what  was  sought  to  be  obtained  was  reserved  as  an  equivalent. 
Suppose  in   the  present   case  that   the  plaintiff  Vigers,  though 
representing  the  Company,  were  not  to  be  affected  by  the  conduct 
of  the  Company,  but  were  to  obtain  a  decree  for  the  relief  sought, 
[  ♦616  I       those  who  were  the  *managers  of  the  Company,  and  as  such  are 
represented  to  be  the  authors  of  such  conduct,  and  who  in  the  cross 
bill   are  charged   as  principals   in  the   alleged   fraud,    would  as 
members  of  the  Company  participate  in  the  benefit  of  such  decree : 
and  again,  if  Yigers  should  not  obtain  any  decree  in  his  suit,  but 
the  representative  of  Lord  Audley  should  be  declared  entitled  to 
relief  in  his,  the  same  parties  would  participate  in  Lord  Audley's 
property  without  giving  any  consideration  for  it. 

It  appears  to  me,  therefore,  to  be  clear  that  in  Vigers*  suit  the 
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defendant  is  entitled  to  every  defence  against  the  Company  to  which  Vigers 
he  would  have  been  entitled  if  the  dealing  and  the  contest  had  been  pike. 
with  any  individual ;  and  that,  if  in  that  suit  the  deed  executed  and 
the  arrangement  completed  be  not  set  aside,  the  representative  of 
Lord  Audley  is  entitled  in  his  suit  to  a  decree  for  all  the  benefits 
reserved  to  him  by  such  deed  and  arrangement.  If  these  proposi- 
tions be  correct,  and  the  facts  of  the  case  be  examined  with  due 
reference  to  these  principles,  there  cannot  be  any  doubt  as  to  the 
conclusion  to  which  a  court  of  equity  ought  to  come :  it  is  almost 
sufficient  to  follow  the  statement  of  grievances  in  the  cross  bill. 

The  Company  was   constituted   by   the  deed   of  the   18th  of 
Februarj-,  1834,  if  it  did  not  previously  exist ;  and  the  cross  bill 
complains  of  the  consideration  reserved  to  Lord  Audley,  and  of  the 
application  of  part  of  the  1,100  shares,  part  of  such  consideration, 
in  giving  15  shares  to  each  of  the  directors.     But  all  this  was  pro- 
vided for  by  the  deed  itself ;  and  as  to  the  value  of  the  property, 
and  the  grounds  upon  which   the  success  of  the  adventure  was 
represented  as  probable,  statements  upon  that  subject  were  con- 
tained in  a  copy  of  the  prospectus  previously  circulated,  which 
referred  *to  the  reports  of  GriflBth,  Frazer,   and  Murray.     That       L  *6^7  ] 
prospectus  had  been  circulated  by  the  Company  itself,  or  those  who 
afterwards  constituted  it.   It  is  dated  February,  1834,  and  professes 
to  be  issued  by  "the  West  Cork  Mining  Company  ;  '*  and  it  states 
that  the  Company  had  been  formed,  and  it  names  seven  persons  as 
directors.     If  any  individuals  were  deceived  by  any  misrepresenta- 
tions of  the  persons  so  constituting  and  calling  themselves  directors 
of  "the  West  Cork  Mining  Company,"  a  case  might  exist  entitling 
such  individuals  to  be  personally  relieved  against  the  consequences 
of  such  misrepresentations:  but  the  Company  itself  cannot  have 
any  title  to  relief  founded  upon  their  own  misrepresentations.     The 
bill  indeed  does  not  charge  that  the  Company  were  deceived,  but 
that  the  representations  were  ''  a  fraudulent  contrivance  to  plunder 
the  subscribers  to  the  Company." 

I  am  far,  however,  from  saying  that  this  deed  and  schedule,  or 
prospectus,  contains  any  such  misrepresentations  as  would  have 
aJBforded  to  any  one  equitable  ground  for  relief  at  this  time.  But 
that  cannot  be  material  in  this  suit,  in  which  the  Company,  as 
such,  is  seeking  to  be  relieved  from  the  deed  of  the  18th  of 
Febrnary,  1834,  which  constituted  their  Company.  The  case  of 
particular  subscribers  and  shareholders  could  only  be  considered  in 
a  suit  properly  framed  for  that  purpose ;  in  which  the  circumstances 
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ViGEBs       belonging  to  each  would  be  properly   set  iforth  and  become  the 

PiKK.        subject  of  proof  on  each  side.      If  any  of  such  subscribers  and 

shareholders  have  ground  for  complaint,  others  of  them  may  not, 

or  may  have  precluded  themselves,  by  their  conduct,  from  resting 

their  case  upon  it.     For  such  individuals.  Vigors  cannot  and  does 

not  pretend  to  sue. 

[  *648  ]  The  bill  therefore,  most  strangely,  in  stating  a  case  *on  behalf 

of  the  Company,  complains  of  acts  of  the  Company  itself,  calculated, 

as  it  is  alleged,  to  deceive  individual  subscribers:  such  are  the 

complaints  as  to  procuring  the  Act  of  Parliament,  of  which  the 

Company  themselves  were  the  promoters,  and  of  the  statements 

introduced  into  it.     From  the  passing  of  this  Act  on  the  27th  of 

June,   1834,  the  Company,  before  formed,  was  constituted  as  it 

has  ever  since  existed;  and  all  its  affairs  were  conducted  by  the 

governing  body  under  the  authority  of  that  Act.     How  far  this 

governing  body  conducted  the  affairs  of  the  Company  with  integrity 

and  judgment,  it  is  out  of  place  to  consider ;  for  beyond  all  doubt 

these  acts  were  the  acts  of  the  Company ;  and  although  a  case 

may  be  supposed,  in  which  the  governing  body  of  a  joint-stock 

Company,  or  the  acting  partners  of  a  firm,  may  so  unite  with  a 

stranger  in  practising  fraud  against  the  Company  for  whom  they 

act  as  to  entitle  the  Company  to  interfere  and  to  repudiate  such 

acts  and  to  ask  to  be  relieved  against  them,  such  is  not  the  case 

as  stated  upon  this  bill,  or  attempted  to  be  proved  by  the  evidence ; 

but  the  case  stated  is,  that  the  Company,  as  it  from  time  to  time 

existed,  concurred  with  the  late  Lord  Audley  in  misrepresentations 

to  new  shareholders  for  the  common  benefit  of  both.     Against  such 

misrepresentations,  if  they  had  been  proved,  the  Company  as  such 

could  have  no  relief.     The  remedy,  if  any,  must  have  been  sought 

by  those  who  were  not  parties  to  such  misrepresentations,  but  who 

were  deceived  and  defrauded  by  them.     [His  Lordship  then  dealt 

with  a  point  of  evidence  and  continued.] 

[  649  ]  ifc  was  also  urged   that  the  deeds  were  not  binding  upon  the 

Company,  because  it  was  alleged  that  the  terms  were  not  according 

to  the  contract.     By  this  objection   the  appellant  attempted   to 

escape  from  the  difficulty  he  felt  in  asking  for  relief  upon  the 

case  made  against  a   completed   transaction.     But  the  facts  fail 

him ;  and  if  the  facts  had  been  made  out,  he  would  have  to  show 

that  the   Company  were  not  competent   to  vary   the  terms,  and 

that  the  accepting  the  deeds  as  they  stood  in  1834,  and  acting 

under   them  in   the  enjoyment   and  actual  consumption  of   the 
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property  from  that  time  to  the  present  or  till  the  filing  of  the       Vioers 
bill,  ought  to  have  no  effect  in  precluding  them  from  now  raising        pjkb, 
such  a  case  for  relief. 

Amongst  the  reasons  in  the  appellant's  case,  it  is  indeed  further 
objected  that  the  assignment  of  the  29th  of  August,  1884,  and  the 
lease  of  the  80th  of  August,  1834,  were  not  in  conformity  with  the 
provisions  of  the  Act ;  because,  as  I  presume,  they  were  made  to 
Pike  alone,  and  not  to  three  directors.     I  do  not  find  this  point 
raised  in  the  pleadings,  and  it  is  clearly  untenable.     The  Company 
was  made  a  joint-stock  Company  by  the  Act,  which  is  of  the  27th 
of  Jane,  1884,  but  existed  as  a  copartnership  at  least  from  the  date 
of  the  deed  of  the  18th  of  February,  1884 ;  and  by  that  same  deed 
obtained  a  title,  as  against  Lord  Audley,  to  the  lease  of  the  mines 
in  question.     The  subsequent  deeds  did  not  constitute  a  purchase, 
but  were  only  in  pursuance  of  the  title  so  obtained  before  the  Act. 
It  appears  indeed  that  the  Parliamentary  deed,  as  it  is  called,  of 
the  5th  of  April,  1884,  though   it  is  not  produced,  recited  the 
purchase  of  the  mines.     This  provision  of  the  Act  protected  the 
Company  from  *being  bound  by  any  purchase  entered  into  by  less       [  ^^^^  ] 
than  three  directors,  but  it  did  not  prevent  the  Company  from 
being  bound  by  other  means.     If,  therefore,  the  Company,  after 
the  assignment  and  the  lease  had  been  made  to  one  director  only, 
adopted  the  property,  enjoyed,  used,  and  consumed  it,  and  still 
continue  so  to  do,  and  at  this  moment  and  by  these  proceedings 
claim  to  retain  it  for  their  own  purposes ;  can  they  be  heard  to 
object  that  they  are  not  bound  by  this  contract  and  lease,  because 
that  assignment  and  lease  were  made  to  one  director,  instead  of 
being  made  to  three  ? 

I  think  for  these  reasons  that  the  Company  is  bound  by  the 
contract  of  the  18th  of  February,  and  by  the  deeds  of  the  29th  and 
80th  of  August,  1884,  notwithstanding  that  provision  in  the  Act. 

In  a  case  depending  upon  alleged  misrepresentation  as  to  the 
nature  and  value  of  the  thing  purchased,  the  defendant  cannot 
adduce  more  conclusive  evidence,  or  raise  a  more  effectual  bar  to 
the  plaintiff's  case,  than  by  showing  that  the  plaintiff  was  from  the 
l)eginning  cognisant  of  all  the  matters  complained  of,  or,  after  full 
information  concerning  them,  continued  to  deal  with  the  property, 
and  even  to  exhaust  it  in  the  enjoyment,  as  by  working  mines. 
The  defendant  cannot  be  excluded  from  this  species  of  defence  in 
cases  in  which  the  bill  is  filed  by  a  partnership,  or  by  a  joint-stock 
Compan}'.     But  in  this  case  all  the  misrepresentations  charged, 
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viGBKs  and  all  the  acts  complained  of,  were  not  only  known  to  the 
Pike.  Company  at  the  time,  but  proceeded  from  that  body  itself.  The 
cross  bill  was  not  filed  until  March,  1888,  four  years  after  the 
date  of  most  of  the  representations  complained  of,  and  after  the 
Company  had  been  in  the  possession  of  the  property,  and  had 
ample  means  of    ascertaining    the    truth  or  falsehood  of  such 

[  *66\  ]  representations ;  and  not  *until  the  representative  of  Lord  Audley 
had,  by  the  original  bill  filed  one  year  before,  claimed  the  benefit 
of  the  reservation  upon  the  sale  of  the  property  to  the  Company. 
It  is  true  that  in  October,  1836,  a  bill  was  filed  in  the  Court  of 
Chancery  in  England,  praying  relief  with  respect  to  some  of  the 
matters  complained  of  in  the  cross  suit,  and  the  protection  of  the 
Court  by  injunction  against  certain  acts  of  the  governing  body.  In 
that  suit,  however,  the  Company  were  not  plaintiflFs,  but  the  bill 
was  filed  by  individuals  on  behalf  of  themselves  and  the  other 
members  of  the  Company,  except  the  defendants.  In  that  respect, 
therefore,  it  was  not  open  to  the  observations  I  have  made 
respecting  the  form  of  the  present  suit;  and  so  far  as  it  sought 
to  interfere  with  the  alleged  improper-  conduct  of  the  governing 
body,  it  was  one  of  a  totally  different  character.  In  that  case,  I, 
sitting  in  the  Court  of  Chancery,  thought  the  plaintiffs  entitled  to 
an  injunction ;  but  as  that  suit  is  alleged  to  be  still  pending,  I 
abstain  from  making  any  observation  upon  it.  It  has  no  similarity 
to  the  present  suit,  and  cannot  be  insisted  upon  as  an  act  in  which 
the  plaintiffs  in  this  case,  namely,  the  Company  itself,  had  complained 
of  the  transactions  here  sought  to  be  rescinded. 

In  the  view  I  have  taken  of  this  case,  it  is  obviously  unnecessary 
to  enter  into  a  minute  investigation  of  the  many  allegations  in  the 
pleadings,  and  of  the  evidence  by  which  it  has  been  attempted  to 
support  them ;  which  would  have  been  necessary  if  the  bill  had  been 
filed  by  persons  not  parties  to  the  matters  alleged,  and  not  affected 
by  acquiescence  after  full  knowledge  of  them.  The  doctrine  of 
carrying  equities  by  acquiescence,  I  consider  to  be  one  of  the 
most  important  to  be  attended  to ;   for  otherwise  there  is  great 

[  *6o2  ]  danger  of  the  principles  of  a  court  of  equity,  *thus  improperly 
exercised,  producing  great  injustice.  A  man  who,  with  full  know- 
ledge of  his  case,  does  not  complain,  but  deals  with  his  opponent 
as  if  he  had  no  case  against  him,  builds  up  from  day  to  day  a  wall 
of  protection  for  such  opponent,  which  will  probably  defeat  any 
future  attack  upon  him.  I  think  that  the  plaintiffs,  the  Company, 
have  not  stated  or  proved  such  a  case  as  entitles  them  to  repudiate 
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the  acts  complained  of,  and  to  have  them  rescinded  as  against  Lord  vigers 
Audley  or  his  estate ;  and  that  as  parties  to  these  transactions,  x^jke. 
and  cognisant  of  the  facts  during  the  time  they  were  acting  upon 
the  arrangement  now  complained  of,  using  and  appropriating  the 
property  they  derived  under  it,  they,  as  such  Company,  are 
precluded  from  asking  any  relief  to  which  they  might  otherwise 
have  been  entitled.  I  confine  my  observations  to  the  part  of  the 
relief  which  prays  the  rescinding  of  the  transactions,  as  that  to 
which  alone  of  all  that  is  prayed  any  question  could  be  made. 

I  therefore  think  that  the  cross  bill  must  be  dismissed,  with 
costs;  and,  as  I  have  before  said,  the  title  to  relief  under  the 
original  bill  follows  as  a  matter  of  course ;  and  I  do  not  find  any 
objection  to  the  form  in  which  the  relief  is  given  by  the  decree. 

It  was  said,  indeed,  that  the  decree  was  erroneous  in  declaring 
that  the  members  of  the  Company  were  bound  to  pay  what  might 
be  found  due  to  the  plaintiff;  and  Harnson  v.  Timmins{\)  was 
cited  for  that  purpose.  That  case  only  decided  that  the  director 
sued  was  not  personally  liable  for  the  amount  of  the  judgment 
obtained  against  the  Company ;  no  objection  was  made  to  the  form 
of  the  judgment :  so  here  the  decree  declares  that  the  members  of 
the  Company  are  bound  *to  pay  to  the  plaintiflf;  but  it  does  not  [•663] 
contain  any  order  against  the  individuals  to  pay.  I  think,  therefore, 
that  the  altimate  mode  of  payment  is  left  open,  and  that  there  is 
not  in  \hv&  respect  any  objection  to  the  form  of  the  decree ;  and  that 
the  appeal  must  be  dismissed,  and  the  decree  affirmed,  with  costs. 

Lord  BBoroHAM : 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  view  that 
he  has  taken  of  this  case,  and  in  the  reasons  he  has  given  for  the 
decision  to  which  he  has  proposed  that  your  Lordships  should  come. 

The  Earl  op  Devon: 

I  attended  at  the  hearing  of  this  case,  which  occupied  a  consider- 
able time ;  and  it  therefore  became  my  duty  to  endeavour  to  form 
an  opinion  upon  it.  In  the  greater  part  of  that  which  has  fallen 
from  my  noble  and  learned  friend,  I  certainly  concur.  I  think  the 
cross  suit  was  improperly  instituted  in  the  Court  below ;  and  that, 
looking  to  the  pleadings,  and  the  way  in  which  the  different  parties 
are  mixed  up  with  the  transactions,  there  is  not  such  a  case  of 
fraud  made  out  as  would  have  justified  any  other  decree  in  that  suit. 

But  there  is  another  view  of  the  case,  which  I  have  taken,  and 

(1)  4  M.  &  W.  510. 
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viGEBs  which  I  sabmitted  to  my  noble  and  learned  friends,  who,  however, 
Pike,  differ  from  me  upon  it ;  and  I  regret  to  say,  in  the  view  which  they 
take  of  it  I  am  unable  entirely  to  concur.  I  am  perfectly  ready, 
however,  to  bow  with  the  utmost  deference  to  their  superior  judg- 
ment and  experience,  and  of  course  also  to  the  advice  which  they 
shall  give  to  your  Lordships  as  to  the  judgment  to  be  pronounced. 
But  I  confess,  having  given  much  consideration  to  this  case,  which 

[  *<»•''*  ]  occupied  many  hours  in  the  discussion,  I  should  wish,  *if  your 
Lordships  will  hear  me  for  a  few  minutes,  to  state  the  view  which 
I  take  upon  one  part  of  the  case. 

The  suit,  which  is  instituted  by  the  plaintiff  in  Ireland,  is  a  suit 
in  a  court  of  equity,  calling  for  an  account ;  but  it  is  in  the  nature 
of  an  action  of  covenant.     It  is  in  fact  to  have  an  account  taken  in 
the  same  terms  as  upon  a  covenant ;  and  the  form  on  which  this  is 
framed  is  this  :  It  is  desired  that  an  account  may  be  taken  of  the 
sum  due  to  the  plaintiff  on  account  of  the  purchase  money  of  the 
said  lease.     Then  we.  look  to  see  what  the  said  lease  is,  and  how  it 
is  to  be  performed.     The  Act  of  Parliament  which  has  l>een  referred 
to,  is  an  Act  giving  power  to  the  Company,  or  rather  to  the  partners, 
for  they  are  not  incorporated  quasi  a  corporation,  and  allowing  them 
to  sue  or  to  be  sued  in  the  name  of  one  of  the  directors.     The  Act 
having  given  that  power,  very  wisely  and  properly,  as  I  conceive, 
limits  the  cases  in  which  parties  may  be  so  attacked  through  one 
of  the  members,  by  providing  in  a  very  special  manner  a  clause 
which  points  out  the  terms  and  the  manner  and  the  formalities  with 
which  the  Company  shall  be  allowed  to  take  leases.     They  are  to 
take  leases  of  mines  only  after  seven  days'  notice  given  to  all  the 
directors,  and  in  the  name  of  three  directors  at  least.     That  appears 
to  me  to  be  a  very  wise  limitation.     In  a  company  or  partnership 
where  there  is  a  very  large  number  of  persons,  of  course  those  who 
reside  at  a  distance  may  not  and  cannot  be  cognisant  of  all  the 
transactions  of  the  directors.   They  must,  to  a  certain  degree,  confide 
in  the  discretion  of  those  who  take  the  management,  and  they  may 
be  liable,  to  a  considerable  extf  nt,  for  their  foolish  acts.     But,  at 
any  rate,  this  Act  of  Parliament  has  protected  them  against  being 
liable  for  covenants  contained  in  any  lease  of  mines  that  may  be 

[  'eos  ]       taken,  *unless  that  lease  is  taken  under  circumstances  which  give 
them  an  opportunity  of  forming  an  opinion  upon  it. 

In  this  case,  the  lease  in  question  is  not  made  with  any  of  these 
formalities.  The  lease  is  made  between  Lord  Audley,  and  an 
individual,  who  afterwards  became  executor  of  Lord  Audley,  and 
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who  himself  is  the  plaintiff,  seeking  by  this  bill  to  have  the  obliga- 
tions contained  in  that  lease  enforced  against  the  shareholders. 
I  do  not,  however,  rely  upon  that  circumstance ;  because,  unless 
there  are  circumstances  of  fraud  made  out  much  more  clearly  than 
they  are  made  out  in  this  case,  that  makes  no  alteration  in  the 
view  which  I  conceive  ought  to  be  taken  of  it  in  point  of  law. 

Lord  Audley  having  entered  into  the  original  lease  with  one 
individual,  does  not  obtain  payment  of  the  whole  of  the  purchase 
money ;  and  after  his  death  a  bill  is  filed  by  his  executor,  the 
prayer  of  which  is,  *'  that  an  account  may  be  taken  of  the  sum  due 
to  the  plaintiff  as  executor  of  Lord  Audley,  on  foot  of  the  purchase 
money  of  the  said  lease."  And  the  decree  is,  that  that  account 
shall  be  taken,  and  that  all  the  shareholders  are  liable  for  the 
payment  of  what  is  due  on  the  account  so  taken.  Undoubtedly 
I  agree  with  what  my  noble  and  learned  friend  has  said,  that  that 
would  have  no  effect  to  make  the  shareholders  personally  hable. 
If  this  decree  is  substantially  right,  there  is  no  objection  whatever 
to  its  form.  But  I  cannot  for  myself  think  that  a  court  of  equity 
ought  to  give  a  relief  which  will  only  have  effect  against  the  whole 
body  of  shareholders  by  the  means  and  force  of  the  Act  of  Parlia- 
ment, when  the  contract  upon  which  the  relief  is  founded  has  been 
entered  into  in  a  manner  that  is  not  in  accordance  with  the  pro- 
visions of  that  Act.  That  *  shortly  is  the  ground  upon  which  I  felt 
unable  to  concur  in  the  view  taken  of  this  case  by  my  noble  and 
learned  friends,  and  have  felt  it  my  duty  to  call  your  Lordships' 
attention  to  it  (i). 

It  was  then  ordered  that  the  appeal  be 

Dismissed,  and  the  decree  affirmed,  with  costs. 


ViOERS 
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Appeal  from  the  Court  of  Chancery  in  Ireland. 
WILLIAM  PAEROTT  CARTER,  Esq.  v.  Sir  WILLIAM 

HENRY  PALMER,  Bart.  (2). 

(8  Clark  &  FinneUy,  657—709.) 

Counsel  and  client — Purchase  of  securities. 

The  emploj'ment  of  counsel  as  confidential  legal  adviser  disables  him 
from  purchasing  for  his  own  benefit  charges  on  his  client's  estates,  without    Cottenham. 
his  pemiission :    and  although   the  confidential  employment  ceases,  the         [  657  ] 

(1)  See  T>ord  Cottenham's  obser-       33  Ch.  D.   500,   55   L.  J.    Ch.    884; 
Tations  on  this  point,  supra,  p.  141.         Rhodes  v.  Bate  (1865)  L.  E.  1  Ch.  262, 

(2)  Lvddtfs  Trustees  v.  Peard  (1886)      35  L.  J.  Ch.  267. 
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Garter  disability  continues  as  long  as  the  reasons  on  which  it  is  founded  continue 

V'  to  operate. 

'  C,  a  barrister,  who  had  been  for  several  years  confidential  and  advis- 

ing counsel  to  P.,  and  had,  by  reason  of  that  relation,  acquired  an 
intimate  knowledge  of  his  property  and  liabilities,  and  was  particularly 
consulted  as  to  a  compromise  of  securities  given  by  P.  for  a  debt  which 
0.  considei'ed  not  to  be  recoverable  to  the  full  amount,  purchased  these 
securities  for  less  than  their  nominal  amount,  without  notice  to  P., 
after  ceasing  to  be  his  counsel:  Held,  that  C.'s  2)urcha8e,  while  the 
compromise  proposed  by  P.  was  feasible,  was  in  trust  for  P. ;  and  that 
0.  was  entitled  only  to  the  sum  he  had  paid,  with  interest  according  to 
the  course  of  the  Court. 

In  the  year  1809,  Alexander  Oswald  and  George  Howell,  then 
carrying  on  the  business  of  army  clothiers,  on  Ormond  Quay  in 
Dublin,  and  in  Dean  Street,  Soho,  London,  under  the  style  of 
Oswald   &   Co.,   proposed  to   the  respondent,   that  if    he   would 
procure  for  their  house  the  clothing  of  the  regiments  in  the  King's 
service  in  Ireland,  by  his  influence  with  the  colonels,  a  per-centage 
^hould  be  allowed  him  upon  the  profits  they  would   derive  from 
such  contracts  as  should  be  obtained  through  him.     The  respondent 
acceded  to  their  proposal,  obtained  several  contracts  for  them,  and 
his  connexion  with  them  in  that  way  continued  for  three  or  four 
years.     The  firm  of  Oswald  &  Co.  became  embarrassed  within  that 
[  ♦658  ]       time ;  and  Oswald  then  residing  in  London,  *or  elsewhere  abroad, 
Howell  alone  was  declared  a  bankrupt  in  Ireland. 

In  the  year  1811,  Mr.  Eoger  Palmer,  a  kinsman  of  the  respondent, 
died,  having,  by  his  will,  devised  his  estates  in  Ireland,  which  pro- 
duced upwards  of  20,000Z.  a  year,  to  his  sister,  Mrs.  Elizabeth 
Bud  worth  (who  thereupon  took  the  additional  name  of  Palmer), 
for  her  life,  with  remainder,  after  her  decease,  to  the  respondent 
for  his  life,  with  limitations  over  for  the  benefit  of  his  family. 

In  consequence  of  the  estate  in  remainder  so  devised  to  the 
respondent,  his  credit  was  partially  established ;  and  the  firm  of 
Oswald  &  Co.  induced  him  to  join  them  in  various  securities, 
which  led  to  such  embarrassments  on  his  part,  that  in  1814  he 
was  obliged  to  leave  Ireland  and  reside  abroad  during  the  lifetime 
of  Mrs.  Budworth  Palmer. 

The  firm  of  Oswald  &  Co.  had  various  dealings  with  Messrs. 
Sheppard  and  Mackmurdo,  traders  in  London,  who  had  a  claim 
against  Oswald  &  Co.  on  the  foot  of  an  alleged  balance  of  accouuUj. 
The  firm  of  Sheppard  and  Mackmurdo  having  been  afterwards 
dissolved,  this  claim  was  transferred,  in  the  allocation  which  took 
place,  to  Sheppard,  as  a  portion  of  his  share  of  the  general  assets. 
In  the  year  1816,  Mr.  Carpenter,  a  solicitor,  made  a  communication 
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to  the  respondent,  who  was  then  residing  with  his  family  at  Bruges      Caetbr 

in  Belgium,  and  informed  him,  on  behalf  of  Sheppard,  that,  from      palmeb. 

the  nature  of  his  connexion  with  the  firm  of  Oswald  &  Co.,  he  had, 

as  a  partner,  made  himself  responsible  for  their  engagements,  and 

that,  unless  Sheppard*s  demands  were  either  discharged  or  the 

payment  of  them  secured  by  him,  proceedings  would  be  immediately 

taken  for  the  purpose  of  making  the  respondent  a  bankrupt,  and 

^selling  his  life  estate  in  remainder  in  the  property  left  to  him  by       [  *659  ] 

Mr.  Roger  Palmer,  for  the  satisfaction  of  those  demands.     The 

respondent,  after  some  negotiation  between  Mr.  Matthew  O'Beilly, 

his  counsel  and  friend,  and  Mr.  Carpenter,  executed  a  bond,  dated 

the  31st  of  July,  1816,  in  the  penal  sum  of  8,0002.,  conditioned  for 

the  payment,  at  the  expiration  of  two  years  from  Mrs.  Budworth 

Palmer's  death,  of  2,663/.  19«.  6^/.  with  interest,  being  the  sum 

therein  stated  as  due  to  the  house  of  Sheppard  and  Mackmurdo, 

from  the  firm  of  Oswald  &  Co.,  together  with  such  further  sums 

as  Sheppard  should  pay  for  effecting  or  continuing  the  then  present 

and  all  future  insurances  of  the  life  of  the  respondent,  for  better 

securing  the  principal  sum  and  interest ;   the  principal  sums  so  to 

be  secured  not  to  exceed  in  the  whole  4,000/.     At  the  same  time 

the  respondent  executed  a  deed,  whereby,  after  reciting  the  bond 

and  a  warrant  to  enter  judgment  thereon,  and  that,  for  better 

securing  the  sum  therein  mentioned,  he  had  agreed  to  charge  the 

same  on  the  estates  limited  to  him  by  the  will  of  Mr.  Boger  Palmer, 

he  covenanted  with  Sheppard,  his  executors,  administrators,  and 

assigns,  immediately  after  the  decease  of  Mrs.  Budworth  Palmer, 

to  execute   all  necessary  deeds  for  the  purpose  of  charging  the 

estates  with  the  sum  in  the  bond  specified.     The  deed  contained 

a  covenant  or  proviso  that  in  case  it  should  thereafter  appear  that 

any  mistake  had  been  made  in  the  amount  of  the  debt,  and  that 

the  balance  due  from  Oswald  &  Co.  to  Sheppard  and  Mackmurdo 

should  be  found  to  be  less  than  was  stated  by  the  accounts  therein 

referred  to,  then  the  deed,  and  bond  and  judgment  thereon,  should 

be  securities  for  so  much  less  as  the  real  balance  should  be  found 

to  be,  and  for  no  greater  or  *other  sum  of  money  than  such  just       [  •660  ] 

balance,  together  with  interest  thereon. 

The  bond  and  deed,  after  they  were  executed,  were  delivered  to 
Mr.  O'Reilly,  who  advised  them,  and  was  witness  to  them.  He, 
being  afterwards  informed  by  Mr.  Howell  that  the  accounts  in 
which  the  claim  was  made  against  the  respondent,  were  never 
accurately  made  up,  or  the  balance  properly  ascertained,  and  that 

10—2 


148  1841.    H.  L.    8  CL.  &  FIN.  660—661.  [b.b. 

Gabtbb  the  respondent  signed  for  too  large  a  sum,  refused  to  give  up  the 
Palmeb.  bond  and  deed,  until  he  got  a  letter  in  1821,  from  Mackmurdo 
(to  whom  they  had  been  then  assigned  by  the  assignees  of  Sheppard, 
who  was  made  a  bankrupt  in  1817),  in  which  Mackmurdo  undertook 
that  they  should  stand  as  securities  for  such  sum  only  as,  on  a 
subsequent  investigation  of  the  transactions  of  the  respective  firms, 
would  appear  to  be  owing  by  the  respondent.  No  subsequent 
investigation  of  these  transactions  ever  took  place.  Judgment  was 
entered  up  on  the  bond  in  the  Court  of  King's  Bench  in  Dublin. 

In  the  year  1820,  the  respondent  became  acquainted  with  the 
appellant,  who  was  then  a  conveyancer  in  London,  and  was  soon 
after  called  to  the  English  Bar,  and  was  then  professionally 
consulted  by  the  respondent  on  his  affairs.  From  that  time  up  to 
August,  1831,  the  appellant  continued  to  be  the  sole  counsel  and 
legal  and  confidential  adviser  of  the  respondent,  and  as  such  he 
became  acquainted  with  the  circumstances  of  the  respondent's 
property,  and  the  incumbrances  on  it. 

From  the  communications  made  to  the  respondent  by  Mr. 
Howell,  as  to  the  manner  in  which  the  balance  of  2,663/.  19s.  6</. 
had  been  calculated  by  Sheppard  and  Mackmurdo,  and  also 
considering  the  manner  in  which  the  bond  and  deed  had  been 
[  *66i  ]  obtained  from  him,  *he  questioned  their  validity ;  and  for  the 
purpose  of  having  advice  as  to  the  nature  and  effect  of  his  liability 
on  them,  he,  in  the  years  1824,  1825,  1826,  and  1827,  consulted 
the  appellant  professionally  on  the  subject.  On  those  several 
occasions,  and  likewise  in  the  year  1831,  the  appellant  gave 
written,  and  also  sometimes  verbal,  opinions  with  reference  to  the 
claims  under  the  bond  and  deed  of  covenant.  -  In  one  of  the  written 
opinions,  dated  the  21st  of  June,  1825,  the  appellant,  after  taking 
a  particular  view  of  the  incumbrances  on  the  respondent's  property, 
suggested  the  expediency  of  borrowing  "  a  sum  of  10,000/.  or 
12,000/.,  and  with  that  sum  to  get  rid  of  the  annuity  creditors, 
Mackmurdo's  claim,  and  whatever  other  incumbrances  might  be 
bought  up  on  reasonable  terms."  On  other  occasions,  upon 
consultation  with  Messrs.  Lucas  and  Parkinson,  the  respondent's 
English  solicitors,  the  appellant  repeatedly  expressed  his  opinion 
as  to  the  invalidity  of  the  claims  under  the  bond  and  deed  to  the 
extent  claimed  by  Afackmurdo.  A  compromise  of  the  demands 
under  these  securities  having  been  suggested  in  1827,  after 
considerable  negotiation,  Mackmurdo  agreed  to  accept  the  joint 
bond  of  the  respondent  and  his  eldest  son,  conditioned  for  the 
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payment  of  the  sum  of  3,570Z.  with  interest,  after  the  death  of      Carter 

Mrs.  Bud  worth  Palmer ;  and  thereupon  a  draft  of  the  instrument      palmer 

by  which  this  arrangement  was  to  be  effected,  was  submitted  to  the 

appellant,  as  respondent's  professional  adviser,  who,  considering 

the   terms  advantageous  to  Mackmurdo,   annexed  to  the  draft 

submitted  for  his  consideration  the  following  opinion  :   *'  I  have 

perused  this  bond  on  behalf  of  Sir  William  and  Mr.  Palmer,  but  I 

cannot  as  their  counsel  approve  it.     Mr.  Mackmurdo*8  prospects 

will  be  greatly  improved  by  the  joining  of  Mr.  Palmer;  and  *for       [♦662] 

that  joining,  Mr.  Palmer  or  his  immediate  friends  must  have  a  real 

and  substantial  consideration.     I  assume  that  the  d,570{.  is  the 

Slim  which  Mr.  Palmer  has  agreed  to  be  surety  for ;  but  that  sum, 

and  no  other,  I  consider  must  be  payable  on  a  contingency,  viz. 

Sir  William  or  Mr.  Palmer's  surviving  Mrs.  Palmer  six  months. 

It  will  be  necessary  too  that  Mr.  Mackmurdo  should  fully  show  his 

title  to  the  bond  and  judgment  given  to  Mr.  Sheppard ;  for  that 

bond  and  judgment  must  be   released,  or  assigned  in  trust  for 

Mr.  Palmer,  as  may  hereafter  be  thought  expedient.    W.  P.  Carter, 

4,  Lincoln's  Inn,  New  Square,  21st  March,  1827." 

The  proposed  compromise  did  not  take  place,  differences  having 
arisen  between  the  solicitors  of  Mackmurdo  and  the  solicitors  of 
the  respondent  (the  latter  acting  under  the  advice  of  the  appellant), 
as  to  the  ierms  and  conditions  of  the  proposed  security. 

An  arrangement  was  subsequently  entered  into  between  the 
respondent  and  his  eldest  son,  who  was  first  tenant  in  tail  under 
the  will  of  Mr.  Roger  Palmer;  and  by  this  arrangement,  entered 
into  with  the  advice  of  the  appellant  as  the  confidential  counsel  of 
both,  and  carried  into  effect  by  a  deed  dated  the  28th  of  March, 
1827,  and  prepared  by  the  appellant,  the  respondent  was  enabled 
to  charge  the  inheritance  in  the  devised  eatates  with  40,000Z.  for 
the  payment  of  debts,  and  30,000/.  for  any  purpose  he  might  think 
fit.  The  respondent  being  then  at  Bruges,  the  appellant,  as 
counsel  for  him  and  his  son,  went  to  meet  them  at  Ostend,  for  the 
purpose  of  having  this  arrangement  finally  completed,  and  it  was 
completed  accordingly  in  March,  1827.  In  the  autumn  of  that 
year  the  proposal  for  compromise  was  again  renewed  with 
Mackmurdo,  and  on  that  occasion  a  draft  assignment  of  the 
judgment  was  approved  of  by  the  appellant,  in  which  draft  he 
*was  himself  named  as  the  person  to  whom  the  judgment  was  to  [  *C68  ] 
be  assigned  in  trust  for  the  respondent  and  his  son.  That 
arrangement  was  not  concluded,  nor  was  anything  done  to  further 
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Carter  it  until  July,  1831.  The  respondent  having  then  come  to  England, 
Palmer.  i^  was  thought  his  presence  afforded  a  favourable  opportunity  of 
bringing  the  negotiation  to  a  termination;  and  thereupon  the 
drafts  of  the  deeds  which  had  been  perused  by  the  appellant  in 
1827,  were  again  laid  before  him  as  the  counsel  of  the  respondent ; 
and  he  again,  on  the  26th  of  July,  1831,  settled  and  approved  of 
the  same  on  behalf  of  the  respondent :  but  the  solicitors  of 
Mackmurdo  again  objected  to  the  drafts  so  settled ;  and  in 
consequence  of  the  differences  between  the  professional  gentlemen 
of  both  parties,  and  a  claim  made  for  costs  on  the  part  of 
Mackmurdo,  which  the  respondent  was  not  then  in  a  condition  to 
discharge,  the  parties  were  unable  to  close  their  arrangements. 
The  last  time  the  appellant  was  consulted  on  behalf  of  the 
respondent  was  the  3rd  of  August,  1831 ;  he  and  Mr.  Brewer, 
another  English  barrister,  gave  a  joint  opinion  on  one  of  the 
above-mentioned  drafts  in  June,  1831,  and  from  that  time  Mr. 
Brewer  was  respondent's  counsel  until  some  time  in  1833. 

Mrs.  Budworth  Palmer  died  on  the  31st  of  May,  1832,  at  her 
residence  at  Ham  Common,  near  London ;  and  upon  her  decease, 
under  the  limitations  in  the  will  of  Roger  Palmer,  the  respondent 
became  entitled  to  an  estate  for  life  in  possession,  in  the  devised 
property.  On  the  2nd  of  June  following,  the  appellant  called  on 
Mackmurdo  at  his  house,  and  agreed  with  him  for  the  sum  of 
1,400{.  to  purchase  his  claims  under  the  bond  and  deed  of  the 
respondent,  and  a  memorandum  to  that  effect  was  signed  by 
both  of  them.  But  Mackmurdo,  on  learning  that  Mrs.  Budworth 
[  ^664  ]  *Palmer  was  dead  at  the  time,  refused  to  carry  the  agreement  into 
effect,  on  the  ground  that  the  appellant  had  been  aware  of  her 
death  at  the  time  of  the  purchase,  and  that  his  suppression  of  the 
fact  discharged  Mackmurdo  from  the  agreement.  The  appellant 
did  not  take  any  steps  to  enforce  it :  neither  he  nor  Mackmurdo 
communicated  their  negotiation  to  the  respondent  or  his  solicitors. 
These  solicitors  occasionally  meeting  Mackmurdo  or  his  solicitor  in 
1832  and  1833,  talked  of  a  final  settlement  of  Mackmurdo's  claims, 
and  early  in  the  year  1838  made  him  an  offer,  on  behalf  of  the 
respondent,  of  a  sum  between  2,000/.  and  3,000Z.  in  full  satisfaction 
of  his  demands.  When,  on  the  9th  of  November  in  that  year,  Mr. 
Lucas,  one  of  the  solicitors,  called  on  him  to  ascertain  whether  he 
would  accept  the  sum  so  offered,  and  which  was  remitted  from 
Ireland  for  the  purpose,  Mackmurdo  informed  him  that  he  had 
disposed  of  bis  rights  under  the  bond  and  deed  to  the  appellant. 
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Upon  further  inquiry,  Mr.  Lucas  discovered  that  the  said  securities      Carter 
had  been  assigned  to  the  appellant  for  a  sum  of  2,400J.,  by  a  deed      palmbr. 
dated  the  3rd  of  August,  1833 ;  and  that  the  appellant  insisted  on 
holding  the  same  for  his  own  benefit,  until  payment  should  be 
made  to  him  of  the  full  amount  of  principal  and  interest  for  which 
the  securities  had  been  originally  executed. 

On  the  5th  of  July,  1834,  two  years  from  the  death  of  Mrs. 
Badworth  Palmer  having  expired,  the  appellant  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland,  setting  forth,  among  other  matters, 
in  part  the  deed  of  covenant  of  the  31st  of  July,  1816,  but  omitting 
the  proviso  for  rendering  the  deed,  and  the  bond  and  judgment 
accompanying  the  same,  a  security  for  the  *real  balance  only,  in  [  'Cfi^  ] 
case  of  the  accounts  having  been  incorrectly  stated ;  and  praying 
(amongst  other  matters)  that  the  same  might  be  specifically 
executed. 

Before  the  respondent  answered,  a  notice  on  his  behalf  was,  on 
the  24th  of  December,  1834,  served  on  the  appellant's  solicitors, 
offering  to  pay  him  the  sum  of  2,400Z.,  with  interest  from  the  time 
of  his  paying  that  sum  to  Mackmurdo,  together  with  the  costs 
incurred  by  the  appellant  up  to  the  day  on  which  the  notice  was 
served.     The  offer  not  having  been  accepted,  the  respondent  filed 
his  answer,  resisting  the  appellant's  demands  [andj  in  December^       [  669  ] 
1837,  the  respondent  filed  his  cross  bill  in  the  said  Court  against 
the  appellant  [whereby]  after  stating  and  submitting  that  the  acts       [  670  ] 
of  the  appellant  in  procuring  assignments  of  the  said  securities 
were  a  fraud  on  the  respondent,  and  in  violation  of  the  trust  and 
confidence  reposed  by  him  in  the  appellant,    *    *    the  respondent, 
by  his  bill,  prayed  that  the  same  might  *be  deemed  a  cross  bill  to       [  ♦671  ] 
the  bill  of  the  appellant,  and  that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  take  an  account  of  the  sum  then  due  on 
foot  of  the  said  principal  sum  of  2,400Z.,  being  the  consideration 
for  the  assignment  of  the  said  securities,  with  interest  thereon  at 
the  rate  of  six  per  cent,  to  the  date  of  the  service  of  the  said  notice 
of  the  24th  of  December,  1834 ;  and  to  tax  and  ascertain  the  costs 
of  the  appellant  as  between  party  and  party,  up  to  the  time  of  the 
service  of  the  said  notice,  and  that  the  sum  which  should  be  found 
due  to  the  appellant  for  costs  might  be  added  to  the  sum  which 
should  or  might  be  found  due  to  him  on  foot  of  the  said  sum  of 
2,400/.,  for  principal  and  interest ;  and  that  it  might  be  declared, 
that  under  the  circumstances  of  the  case,  it  was  not  competent  for 
the  appellant  to  purchase  the  said  securities  for  his  own  benefit. 
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Carter      and  that  therefore  he  was  entitled  to  hold  the  said  judgment  and 

Palmer.      <l6ed  of  covenant  so  assigned  to  him  as  aforesaid,  only  as  securities 

for  such  sum  as  should  be  found  due  upon  the  account  to  be  so 

taken  as  aforesaid ;     *    *    and  that  the  appellant  might  execute 

I  *672  ]  an  assignment  or  release  of  the  said  *securities  to  the  respondent, 
at  the  respondent's  costs  and  charges,  or  to  such  other  person  or 
persons  as  the  respondent Inight  name  for  that  purpose. 

The  appellant  filed  his  answer  to  the  cross  bill  in  May,  1888 ; 

L  678  ]  and  thereby  *  *  he  insisted  and  submitted  that,  as  to  the 
residue  of  the  sums  alleged  to  be  due  on  foot  of  the  said  securities, 
he  was  not  a  trustee  for  the  respondent,  he  being  a  bond  fide  pur- 
chaser for  a  valuable  consideration  ;  and  as  such  bond  fide  purchaser 
he  claimed  to  be  entitled  to  be  paid  the  full  amount  of  all  principal 
and  interest  due  on  the  said  securities. 

[The  causes  came  on  to  be  heard  before  the  Lord  Chancellor  of 
Ireland  in  January,  1839,  who  gave  judgment  on  the  15th  of 
February,  1839,  in  favour  of  the  respondent,  declaring  that  the 
appellant  was  a  trustee  for  the  respondent  as  to  the  said  securities 
except  that  he  was  entitled  to  be  paid  thereout  the  sum  of  2,400/. 
with  interest  at  5  per  cent,  per  annum  from  the  3rd  of  August, 
1833.] 

I  H89  ]  The  present  appeal  was  against  that  decree  :  before  it  came  to  be 

heard  the  respondent  died :  on  the  petition  of  his  widow  and 
executrix,  the  appeal  was  revived, 

Mr.  Pemberton  and  Mi:  Knight  Bruce,  for  the  appellant : 

I  692  ]  *     *     It  was  nowhere  proved  that  Mr.  Carter  used  the  knowledge 

he  had  acquired  of  the  respondent's  property  and  of  his  embarrass- 
ments to  prejudice  him,  or  intercept  any  benefit  coming  to  him. 
It  was  open  to  all  the  world,  and  consequently  to  Mr.  Carter,  to 
treat  with  Mackmurdo  for  an  assignment  of  those  securities ;  the}' 
were  in  the  market ;  there  was  no  negotiation  for  them  pending 
with  the  respondent,  and  the  relation  between  him  and  Mr.  Carter 
had  ceased  long  before.  Admitting  that  the  rule  in  equity  is 
applicable  to  counsel,  as  it  is  to  trustees,  bankrupts'  assignees, 
executors,  and  agents,  the  appellant  submits  that  this  case  is  not 
within  the  rule.  Is  a  counsel  who  once  held  a  brief  in  a  cause  for 
a  party,  to  be  prevented  from  purchasing  any  of  that  party's 
property,  at  a  public  sale,  after  the  confidential  relation  between 
them  has  ceased  ?  To  that  extent  the  decree  now  appealed  from 
would  carry  the  rule.     There  must  be  a  breach  of  confidence,  to 
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make  the  rule  applicable.     How  can  there  be  any  breach  of  con-       Carter 

a* 

fidence  after  the  confidential  relation  has  been  determined?  palmer. 

There  is  no  ease  reported,  in  its  circumstances  or  in  principle, 
like  this.  There  is  no  authority  for  extending  the  principle 
of  equity  to  circumstances  like  these.  The  principle  "  that  agents 
cannot  buy  the  property  of  their  employers  without  leave,"  is, 
because  they  are  in  the  position  of  trustees  to  their  cestui  que 
trust,  as  his  assignees  are  to  a  bankrupt,  and  attorneys  to  their 
clients.  The  principle  is  laid  down  in  Coles  v.  Trecothick{i). 
Mr.  Carter  was  not  at  any  time  an  agent  *for  the  respondent,  [  'COS  ] 
employed  to  deal  with  Mackmurdo  for  these  securities.  Two 
years  before  his  purchase  of  them  he  had  been  discharged  by  the 
respondent,  or  at  all  events  had  ceased  to  be  his  counsel  and 
legal  adviser ;  and  there  is  no  evidence  that  he  used  the  knowledge 
he  had  acquired  as  counsel  in  prejudice  of  the  respondent,  or 
intercepted  any  benefit  from  him.  At  the  time  when  Mr.  Carter 
first  opened  his  treaty  in  1832,  and  from  that  time  until  the  comple- 
tion of  it  by  the  execution  of  the  assignment  of  the  securities  to  him 
in  August,  18BS,  there  was  no  treaty  pending  between  the  respon- 
dent and  Mackmurdo  for  a  compromise  of  Mackmurdo's  claims; 
and  therefore  Mr.  Carter  did  not  act  unjustly  or  unprofessionally 
in  the  purchase  of  these  securities.     *     *     * 

Mr.  Tinney  and  Sir  Wm.  Follett,  for  the  respondent :  f  604  ] 

It  is  in  vain  for  the  appellant  to  expect  a  court  of  equity  will 
lend  its  aid  to  enforce  specific  performance  of  these  securities  to 
their  full  amount,  regard  being  had  to  the  means  by  which  they 
were  obtained  from  the  respondent,  and  to  the  circumstances  under 
which,  as  well  as  the  consideration  for  which,  the  appellant  procured 
them.  *  *  It  is  quite  clear  that  the  appellant,  in  this  trans-  [  697  ] 
action,  availed  himself  of  the  knowledge  and  opportunities  offered 
by  his  being  the  confidential  counsel  and  adviser  of  the  respondent, 
to  gain  a  benefit  to  himself  to  the  prejudice  of  the  client.  *  * 
Lord  Plunket,  in  his  judgment  declares  the  principle  thus  (2) : 
That  counsel  is  not  to  **  communicate  to  any  third  person  the 
knowledge  acquired  by  him  in  that  character,  or  use  it  in  his  own 
behalf  to  the  prejudice  of  the  person  who  so  confided  in  him.  This 
rests  on  clear  principles  of  public  convenience  and  of  moral  duty, 
as  well  as  on  positive  authority.  There  would  otherwise  be  an  end 
to  that  unreserved  intercourse  between  the  client  and  the  person  to 

(1)  7  E.  B.  167  (9  Ves.  247).  (2)  1  Drury  &  WuUh,  743—744. 
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Carter 

r. 
Palmer. 

[  ♦098  ] 


[  ♦699  ] 


[  ♦700  ] 


whom  he  entrusts  the  defence  of  his  property,  or  of  his  life  or 
character.  If  the  counsel  could  not  enable  a  third  person  to  work 
this  prejudice  '''to  his  former  client,  by  communicating  to  him  the 
facts  which  he  had  confidentially  learned,  neither  can  he  make 
use  of  them  for  himself."     *     *    * 

The  cases  illustrating  the  rule  that  prohibits  a  party,  acquiring 
professionally  a  general  knowledge  of  a  client's  affairs,  from  ever 
using  that  knowledge  for  his  own  or  any  other  person's  benefit,  to 
the  prejudice  or  danger  of  the  client,  are  as  applicable  to  counsel  as 
to  solicitors,  whose  mistakes  or  misconduct  occasioned  them,  unless 
it  is  to  be  held  that  less  confidence  is  placed  in  counsel :  [They  cited 
*Ex  paHe  James  (i),  Btdkley  v.  Wilford  (2),  and  other  cases.]  The 
principle  is  clearly  recognised  in  Fox  v.  Mackreth  (3),  as  explained 
by  Lord  Eldon  in  Coles  v.  Trecoihich  (4) ;  and  also  in  another  class 
of  cases  which  go  to  restrain  an  attorney  from  shaking  off  the 
confidential  relation  to  his  client,  or  acting  for  his  opponent;  as 
Cholmondeley  v.  Clinton  (5),  Beer  v.  Ward  (6).     *     *     * 

The  appellant  having  been  not  only  the  confidential  counsel  of 
the  respondent,  but  particularly  consulted  by  the  respondent  in  all 
his  efforts  to  adjust,  by  compromise,  the  claims  of  the  party  under 
whom  the  appellant  derives  title  to  the  securities,  and  never  having 
intimated  any  intent  to  intermeddle  with  such  claims  for  his  own 
benefit,  he  ought  to  be  considered  as  having  purchased  them  for 
the  benefit  of  the  respondent,  his  client,  and  it  was  not  competent 
to  him  to  derive  any  benefit  to  himself  from  any  dealing  in  respect 
of  such  claims,  without  full  and  explicit  notice  to  the  respondent, 
which  he  never  gave.  Even  if,  as  contended  for  the  appellant,  the 
relationship  of  counsel  and  client  had,  in  fact,  ceased,  yet  on  grounds 
of  public  policy  the  appellant  should  not  be  permitted  *to  derive 
benefit  from  a  dealing  which  would  necessarily  expose  him  to  the 
imputation  of  making  use  of  confidential  communications  to  his 
own  advantage  and  to  the  prejudice  of  the  respondent's  interest, 
without  the  respondent  having  any  adequate  means  of  detecting 
such  breach  of  trust,  if  it  in  fact  existed.     ♦     ♦     * 


[  701  ]  Mr.  Pemberton,  in  reply  : 

We  do  not  say  that  the  appellant  would  be  justified  in  interfering 
against  the  interests  of  the  respondent,  who  had  been  his  former 


(1)  7  B.  R.  56  (8  Ves.  337). 

(2  37  R.  B.  39  (2  CI.  &  Fin.  102). 

(3)  2  R.  R.  55  (2  Br.  C.  C.  400). 


(4)  7R.  E.  167  (9  Ves.  247). 

(5)  13  R.  R.  183  (G.  Coop.  80), 

(6)  23  R.  R.  3  (Jacob,  77), 
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client;  but  surely  it  is  not  to  be  held  that  because  counsel  once 
held  a  brief  or  otherwise  acted  for  a  party,  he  is  for  ever  precluded 
from  dealing  in  any  way  with  that  party's  property.  The  principle 
of  equity  so  often  referred  to  did  not  affect  the  purchase  of  these 
securities,  as  the  appellant  had  ceased  to  be  the  respondent's  legal 
adviser,  and  did  not  use  any  knowledge  he  had  acquired  in  pro- 
fessional confidence  to  the  prejudice  of  the  respondent.  It  is  now  or 
must  be  admitted  on  all  hands  that  the  securities  were  unimpeach- 
able, and  that  the  debt  was  a  Inma  fide  debt.  *  *  There  were  two 
treaties  for  a  compromise  in  1827  and  1831,  not  from  any  doubt  of 
the  amount  of  the  debt,  but  to  get  a  better  security  by  the  respondent's 
eldest  son  joining  him  ;  and  in  the  proposed  deeds  the  debt  is 
mentioned  over  and  over  again,  and  admitted  by  the  debtor  and  his 
solicitors  as  justly  due.  If  the  purchase  is  to  be  set  aside,  Mack- 
mnrdo  is  the  party  entitled  to  the  benefit,  and  not  the  respondent, 
^ho  is  not  called  on  to  pay  more  than  his  just  debt.  Both  these 
treaties  must  by  the  very  terms  of  the  proposed  new  securities  have 
been  completed,  if  at  all,  during  the  life  of  Mrs.  Palmer,  or  within 
six  months  after  her  death ;  but  the  purchase  of  the  old  securities 
by  the  appellant  was  not  made  until  more  than  14  months  after  her 
death,  and  during  that  period  or  the  preceding  12  months  there 
was  no  treaty  or  compromise  pending  between  the  respondent  and 
Mackmurdo ;  and  long  before  her  death  the  appellant  had  been 
discharged  by  the  respondent  from  all  confidential  relation  as  his 
counsel. 


Carter 

V. 

Palmer. 


[702] 


Lord  Cottbnham  [after  referring  to  some  previous  proceedings  in 
the  cause  said]  : 

There  is  no  question  now  as  to  the  amount  of  what  is  due 
upon  the  securities  purchased  by  the  appellant  from  Mackmurdo 
for  2,400/.  The  Master  has  reported  that  7,712Z.  was  due  for 
principal  and  interest  up  to  the  date  of  his  report :  the  respondent 
took  exceptions  to  this  report,  which  were  overruled  by  the  decree 
of  the  15th  February,  1839,  from  which,  upon  that  part  of  it,  there 
has  been  no  appeal.  The  appellant  claims  the  whole  of  what  is  so 
reported  to  be  due  upon  the  securities.  The  respondent  contends, 
as  the  decree  has  decided,  that  he  is  entitled  only  to  be  repaid  the 
sum  at  which  he  purchased  the  securities ;  or  in  other  words,  that 
the  respondent  is  entitled  to  the  benefit  of  the  purchase. 

The  evidence  proves,  that  for  many  years  prior  to  August,  1831, 
the  appellant,  Mr.  Carter,  had  been  engaged  in  the  management  of 


1842. 
March  8. 

[  703] 
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Carter      the  respondent's  afTairs,  as  counsel  only,  as  the  appellant  contends; 

Palmer.  but  the  evidence  proves  that  the  employment  was  of  a  very  different 
character.  Mr.  Lucas  and  Mr.  Parkinson  say  that  he  was  the 
managing  counsel ;  and  that  in  1824  he  went  to  Ostend,  where  the 
respondent  then  was,  to  make  some  arrangement  as  to  his  affairs ; 
and  that  in  1828  a  Mr.  Abhott,  a  pupil  of  the  appellant,  was  sent 
to  Ireland  at  the  recommendation  of  the  appellant,  to  make  inquiries 
respecting  the  respondent's  property ;  that  he  received  his  instruc- 
tions from  the  appellant,  to  enable  him,  as  he  informed  Mr.  Lucas, 
to  judge  and  determine  what  arrangements  could  be  made ;  and 
upon  his  return  the  result  of  his  inquiries  was  communicated  to  the 
appellant,  who  stated  to  the  witness  Lucas  that  the  information 
obtained  was  very  important  for  the  purposes  of  the  respondent,  but 
which  he  does  not  appear  to  have  communicated  even  to  the  respon- 

[  *704  ]  dent's  solicitors.  It  *is  also  proved  that  the  securities  now  sought 
to  be  enforced  by  the  appellant  had  long  been  the  subject  of  negotia- 
tion with  Mr.  Mackmurdo,  in  whom  they  had  been  then  vested,  and 
of  advice  on  the  part  of  the  appellant  from  1824  to  August,  1831 ; 
in  the  course  of  which,  the  appellant  recommended  that  security 
should  not  be  given  for  the  whole  amount  claimed  by  Mr.  Mack, 
murdo,  as  he  thought  it  very  doubtful  whether  the  whole  could  be 
recovered ;  and  recommended  that  a  compromise  should  be  made  : 
that  in  1827  it  was  agreed  that  3,570i.  should  be  secm-ed  upon  the 
respondent's  estates  in  full  of  Mackmurdo's  demand,  and  the 
appellant,  who  settled  the  draft  deed  for  that  purpose,  was  to  be 
a  trustee  in  it;  but  difficulties  having  arisen,  negotiations  were 
continued  till  July,  1831,  when  new  objections  having  been  made, 
nothing  further  was  done  till  after  the  death  of  Mrs.  Palmer,  the 
tenant  for  life,,  in  May,  1832 :  that  in  March,  1833,  the  proposal 
for  a  compromise  was  renewed  to  Mr.  Mackmurdo,  who  was 
informed  that  from  2,000Z.  to  3,000Z.  would  be  given  for  his  claim, 
which  he  promised  to  consider;  but  upon  the  subject  being 
renewed  in  November  following,  Mr.  Mackmurdo  stated  that  he 
had  some  short  time  previously  sold  and  assigned  his  claim  to  the 
appellant. 

It  appears  that  during  all  these  negotiations  with  Mackmurdo 
prior  to  August,  1831,  the  respondent  was  acting  under  the  advice 
of  the  appellant,  who  had  full  information,  not  only  of  the  nature 
of  the  securities  held  by  Mackmurdo,  but  of  the  means  which  the 
respondent  could  or  was  likely  to  be  able  to  command  for  the 
purpose  of  discharging  them  ;  a  consideration  which  greatly  affected 
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the  value  of  the  secorities,  as,  until  the  family  settlement  in  March,      Cartkr 
1827,  the  respondent's  interest  in  the  estates  was  *only  that  of  a      palmek. 
tenant  for  life  in  remainder ;  but  by  that  settlement  he  obtained  the       1^  *^^^  ^ 
power  of  charging  the  estates,  and  the  tenant  for  life  in  possession 
died  in  May,  1882.     Mackmurdo  proves  that  the  appellant,  in  the 
middle  of  1832,  first  offered  to  purchase  the  securities,  and  that 
1,400/.  was  the  sum  agreed  upon,  but  that  having  discovered  that 
the  tenant  for  life  was  then  dead,  he  refused  to  complete  the 
agreement ;  and  that  afterwards,  in  the  middle  of  1888,  they  finally 
agreed  for  the  sum  of  2,400Z. 

From  the  evidence  it  is  clear  that  the  appellant  is  not  to  be 
considered  as  having  acted  merely  as  counsel  for  the  respondent, 
but  that  he  was  so  far  his  agent  as  to  be  affected  with  all  the 
disabilities  which  attach  to  that  character.  It  is  also  proved  that 
he  did  not  actually  act  as  counsel  or  agent  for  the  respondent  after 
August,  1881,  but  what  was  the  cause  of  the  discontinuance  of  his 
employment  does  not  appear ;  nor  do  I  think  it  material.  If  his 
previous  employment  disqualified  him  from  becoming  the  purchaser 
for  his  own  benefit  of  those  charges  upon  his  employer's  estates, 
such  disqualification  must  continue  so  long  as  the  reasons  upon 
which  it  is  founded  continue  to  operate.  As  agent,  he  necessarily 
became  acquainted  with  all  the  circumstances  connected  with  these 
securities,  and  most  particularly  with  the  means  which  existed  of 
providing  for  the  payment  of  them.  In  advising  the  respondent  as 
to  compounding  for  these  claims,  and  from  his  knowledge  of  what 
had  subsequently  taken  place,  he  was  aware  that  the  claims  might 
actually  be  bought  up  for  much  less  than  their  nominal  amount 
and  their  actual  worth.  What  enabled  him  to  purchase  these 
claims  for  a  sum  little  more  than  one-third  of  their  actual  value, 
but  the  information  he  had  acquired  as  agent  or  ^counsel  for  the  [  *70f)  ] 
respondent  ?  Such  information,  therefore,  was  applied  by  him  to 
defeat  the  negotiation  in  which  he  had  himself  been  engaged  for  his 
client  or  employer,  and,  by  substituting  himself  in  the  place  of 
Mackmurdo,  to  deprive  such  client  or  employer  of  the  benefit  of  a 
compromise,  which  he  had  been  endeavouring  to  effect,  and  which 
the  terms  of  the  purchase  proved  to  be  feasible. 

From  the  earliest  times  down  to  the  latest  case  in  which  I  believe 
the  subject  has  been  discussed,  which  is  Taylor  v.  Salmon  (i),  the 
rule  of  equity  has  been  always  recognised  which  would  prevent  a 
person  in  the  situation  of  the  appellant  making  such  a  purchase  for 

(1)  48  K.  E.  34  (4  My.  &  Cr.  139). 


168  1842.     H.  L.    8  CL.  &  FIN.  706—707.  [r.b. 

Cabtbr  his  own  benefit  whilst  he  continued  to  act  as  agent.  As  the  reason 
Palmer,  for  this  disability  continues  to  operate  after  the  employment  has 
ceased,  the  disability  itself  must  continue,  unless  a  contrary  rale 
has  been  established  by  decisions.  But  this  is  not  the  case,  but  the 
very  reverse.  In  Coles  v.  Trecothick  (i),  Lord  Eldon  does  not  say 
that  it  is  sufficient  for  the  party  buying  to  divest  himself  of  the 
character  of  trustee,  but  that  he  must  do  so  '*  by  an  unqualified, 
authorised,  contract  for  liberty  to  buy."  In  Ex  parte  James  (2), 
Lord  Eldon  refused  to  permit  a  solicitor  to  become  a  purchaser, 
who  had  ceased  to  act  as  such,  upon  the  ground  that  whilst  acting 
as  solicitor  he  had  procured  all  the  information  that  might  be  useful 
to  him  ;  and  he  again  repeats  the  rule,  that  to  enable  a  person  who 
had  held  a  confidential  situation  previously  to  the  purchase,  to 
become  a  purchaser,  he  must  show  that  he  ''  had  at  the  time  of  the 
purchase  shaken  off  that  character  by  the  consent  of  the  cestui  que 
trust,  freely  given  after  full  information,  and  bargained  for  the  right 
to  purchase." 
[  707  ]  The  several  cases  which  have  occurred  in  which  solicitors  have 

been  restrained  from  acting  against  their  former  clients,  or  com- 
municating information  acquired  in  such  employment,  proceed  upon 
a  principle  which  governs  this  case :  for  it  cannot  be  contended  that 
they  are  to  be  at  liberty  to  use  for  their  own  benefit,  and  to  the 
prejudice  of  their  former  clients,  information  acquired  whilst  acting 
for  them,  which  they  are  not  permitted  to  communicate  or  to  use 
for  the  benefit  of  others. 

I  am  therefore  of  opinion  that  Mr.  Carter  had  been  incapacitated, 
by  the  character  of  his  employment,  from  purchasing,  for  his  own 
benefit,  these  securities  upon  his  employer's  property,  and  that  such 
incapacity  continued  at  the  time  of  his  purchase,  and  consequently 
that  he  is  to  be  considered  as  having  so  purchased  for  the  benefit  of 
his  former  employer.  In  this  view  of  the  case  the  decree  is  correct 
as  to  interest,  as  it  repays  to  the  agent  the  money  expended  by  him 
in  the  purchase,  with  interest  at  5Z.  per  cent,  upon  the  money  so 
advanced.  To  have  given  higher  interest,  would  have  been  to 
recognise  in  him  an  interest  in  the  securities  which  it  is  the  principle 
of  the  decree  to  negative.  I  think  also  that  the  decree  is  correct  as 
to  costs,  for  it  m^kes  the  appellant  pay  costs  only  from  the  time  at 
which  he  was  offered  by  the  respondent  all  that  has  ultimately  been 
found  to  be  due  to  him.  From  that  time  the  litigation  has  arisen 
from  his  attempt  to  obtain  what  he  has  been  held  not  to  he  entitled 

(1)  7  H.  E.  167  (9  Ves.  247).  (2)  7  E.  E.  67  (8  Ves,  363). 
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to.  Of  such  litigation  the  author  of  it  ought  to  pay  the  costs.  I 
therefore  move  your  Lordships  that  the  decree  appealed  from  be 
affirmed,  with  costs. 

(It  was  ordered  and  adjudged,  that  the  appeal  be  dismissed  and 
that  the  decree  be  affirmed:  And  it  was  further  ordered  *and 
adjudged,  that  the  appellant  pay  to  the  respondent  the  costs 
incurred  in  respect  of  the  appeal,  the  amount  to  be  certified  by  the 
Clerk  Assistant.) 


Carter 
Palmkr. 


[  •708  ] 


Appeal  from  the  Court  of  Session. 

WILLIAM  UAIED  and  Others  v.  JAMES  BEAUMONT 

NEIL80N  AND  Others  (l). 

(8  Clark  &  Finnelly,  726—742.) 

Jjetters  patent — ^Agreement. 

N.  obtained  a  patent  for  the  application  of  the  principle  of  smelting  iron 
by  the  use  of  heated  air  applied  to  furnaces.    B.  obtained  a  license  from 
him  to  use  this  process,  on  the  payment  of  1«.  per  ton  on  the  iron  thus 
smelted.    Disputes,  and  then  litigation,  arose  between  them,  and  it  was 
agreed  by  an  instrument  in  writing,  dated  11th  November,  1833  (which 
recited  the  preyious  circumstances),  that  both  parties  should  withdraw  their 
law  processes;  that. — '*in  consideration  of  the  present  pa^^ment  of  400/.  to 
be  accepted  by  N.  in  full  of  Is,  per  ton  on  the  whole  iron  smelted  from  the 
erection  of  B.'s  works  up  to  the  11th  day  of  November  current,  and  in  con- 
sideration of  the  payment  of  Is.  per  ton  upon  the  whole  iron  which  shall  be 
smelted  from  the  11th  of  November  current  till  the  expiry  of  the  letters 
patent,  by  the  use  of  heated  air  in  any  of  the  modes  heretofore  applied,  or 
in  any  other  mode  falling  under  the  said  patent," — N.  should  grant  to  B. 
a  license,  which  further  on  in  the  agreement  was  described  to  relate  to  **  the 
application  or  use  of  heated  air  in  any  of  the  modes  heretofore  practised  at 
B.'s  works,  or  in  any  other  mode  falling  under  the  description  in  the  said 
patent,  or  in  the  specification  thereof.'*    N.  afterwards  instituted  a  suit  to 
compel  B.  to  perform  this  agreement.    B.  instituted  a  cross  suit  to  suspend 
N.'s  proceedings,  on  the  ground  that  the  process  of  smelting  by  heated  air, 
used  at  B.'s  works,  did  not  fall  within  the  patent :   Held  by  the  Lords, 
affirming  the  decree  of  the  Court  of  Session,  that,  after  thi^  agreement,  B. 
could  not  set  up  such  a  defence  to  the  claim  of  N. 

Jahes  Beaumont  Neilson,  one  of  the  respondents,  on  the  1st  of 
October,  1828,  obtained  letters  patent  for  **  an  improved  application 
of  air  to  produce  heat  in  fires,  forges,  and  furnaces,  where  bellows 
and  other  blowing  apparatus  are  required."  The  other  respondents 
obtained  from  Mr.  Neilson  a  share  of  or  interest  in  his  patent. 

About  the  year  1830,  the  appellants  erected  their  furnaces  at  the 


1842. 
March  21. 

Lord 
Brouoham. 

Lord 
Gotten  HAM. 

Lord 
Campbell. 

[  726] 


(1)  See  the  same  principle   applied  in  Crosahy  v.  DUwi  (H.  L.   1863)  10 
H.  L,  C.  293,  32  L.  J.  Ch.  617.— B.  C. 
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Baibd  Garteherry  Iron  Works,  with  blowing  apparatus,  and  the  necessary 
^EiLsoN.  machinery  attached  thereto ;  and  entered  into  an  agreement, 
[  '727  ]  whereby  *they  obtained  from  the  respondents  their  license  or  per- 
mission to  use  Mr.  Neilson's  invention  in  the  process  of  smelting 
iron  ore. 

The  agreement  referred  to  was  concluded  on  28th  of  March,  1832, 
and  it  covenanted  that  the  respondents  should  grant  to  the  appellants, 
their  heirs,  executors,  and  assignees,  ''full  and  free  license  and 
permission  to  use  and  exercise  the  said  invention  mentioned  in  the 
said  letters  patent  and  the  specification  thereof,  as  far  as  the  same 
relates  to  the  use  thereof  in  blowing  the  smelting  or  blast  furnaces 
situated  at  Gartsherry  aforesaid,  but  not  elsewhere,  for  all  the 
remainder  now  to  come  of  the  term  of  fourteen  years  granted  by  the 
said  letters  patent,*'  &c.  yielding  and  paying  to  the  respondents 
"  the  sum  of  1«.  for  every  ton  of  iron  which  during  the  said  term 
shall  be  smelted  by  means  of  the  said  invention  hereafter." 
Accounts  of  the  iron  thus  smelted  were  to  be  duly  rendered  to  the 
respondents. 

Disputes  afterwards  occurred  between  these  parties,  and  in  the 
course  of  the  year  1832  the  respondents  instituted  a  suit  for  an 
account  of  the  iron  smelted  by  the  appellants  at  Gartsherry ;  and 
also  for  an  order  on  the  appellants  to  carry  the  whole  agreement 
into  effect,  or  to  pay  a  penalty  of  500Z.  The  appellants  presented, 
in  September,  1832,  a  bill  of  suspension  to  the  Court  of  Session, 
and  other  proceedings  were  then  taken  by  the  parties,  all  of  which 
were  terminated  by  a  new  arrangement. 

This  new  arrangement  consisted  of  a  license  and  contract,  dated 
on  the  11th,  20th,  and  22nd  of  November,  1833,  which,  after  setting 
forth  the  terms  of  the  original  patent,  the  interest  held  by  Neilson 
and  the  other  respondents,  the  former  license  granted  to  the 
appellants,  and  the  several  processes  which  had  been  resorted  to 
[  ♦728  ]  on  either  side,  proceeded  thus :  And  *whereas  it  has  been  agreed 
between  the  said  parties,  first,  that  the  appellants,  copartners 
foresaid,  should  discharge  the  process  of  suspension,  in  which  they 
not  only  disputed  the  validity  of  the  patent,  but  denied  that  the 
mode  pursued  by  them  in  the  application  of  heated  air  to  the 
smelting  of  iron  from  the  ore  at  their  works  at  Gartsherry  afore- 
said, fell  under  the  invention,  the  exclusive  use  of  which  was 
granted  by  the  aforesaid  letters  patent :  secondly,  that  the 
respondents  should,  in  consideration  of  the  present  payment  by 
tlie  appellants  of  400/.,  to  be  accepted  by  the  respondents  in  full 
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of  Is.  per  ton  upon  the  whole  iron  smelted  by  the  appellants  at  Baird 
Gartsherry  by  means  of  heated  air,  in  whatever  way  applied,  from  Neilson 
the  time  of  the  erection  of  their  works  until  the  11th  day  of 
November  current,  in  like  manner  discharge  the  letters  of  horning 
raised  by  them  against  the  appellants,  and  the  process  of  suspension 
for  having  the  appellants  prohibited  and  discharged  from  applying 
heated  air  by  means  of  the  apparatus  then  used  by  them  in  the 
smelting  of  iron  from  the  ore  at  their  works  at  Gartsherry :  and, 
thirdly,  that  the  respondents,  in  consideration  of  the  payment,  at 
the  terms  and  in  the  manner  aftermentioned,  of  1«.  per  ton  upon 
the  whole  iron  which  has  been  or  shall  be  smelted  by  the  appellants, 
from  the  11th  day  of  November  current  till  the  expiry  of  the  term 
granted  by  the  letters  patent,  by  the  use  of  heated  air  in  any  of  the 
modes  heretofore  applied,  or  in  any  other  mode  falling  under  the 
said  patent,  to  be  hereafter  applied  by  the  appellants  or  their 
successors,  should  grant  to  them  the  appellants,  upon  the  terms  and 
conditions  hereinafter  mentioned,  a  license  to  use  and  exercise  the 
invention  described  in  tbe  letters  patent  and  specification  thereof, 
at  the  iron  works  at  Gartsherry,  &c.,  in  so  far,  but  in  so  *far  only,  [  •729  ] 
as  the  invention  is  applicable  to  the  smelting  of  iron  from  the  ore 
in  blast  furnaces. 

The  agreement  then  recited  the  part  performance  of  the  condi- 
tions, by  the  appellants  and  respondents  discharging  their  bills  of 
suspension,  &c.  and  proceeded  thus :  And  further,  the  respondents, 
in  consideration  of  the  reservation  and  covenants  hereinbefore 
written,  and  in  further  pursuance  of  the  agreement,  give  and  grant 
unto  the  appellants  full  and  free  license  and  permission  to  use  and 
exercise  the  invention  mentioned  in  the  letters  patent  and  in  the 
specification  thereof,  for  all  the  remainder  now  to  come  of  the 
period  of  fourteen  years  granted  by  the  letters  patent,  yielding  and 
paying  therefore,  unto  the  respondents,  the  sum  of  Is.  for  every 
ton  of  iron  which  has  been  smelted  or  may  be  smelted  at  their 
works  between  the  11th  day  of  November  current  and  the  expiry  of 
the  time  granted  by  the  letters  patent,  by  the  application  or  use  of 
heated  air  in  any  of  the  modes  heretofore  practised  by  the  appel- 
lants at  their  works,  or  in  any  other  mode  falling  under  the 
description  in  the  said  patent  or  in  the  specification  thereof ;  such 
payment,  except  the  last  payment,  to  be  made  half-yearly  at  the 
terms  of  Candlemas  and  Lammas  in  each  year,  beginning  as  at  the 
term  of  Candlemas,  1884,  for  the  time  preceding;  and  the  last 
payment  to  be  made  on  the  day  of  the  expiration  of  the  term,  with 
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baied  a  fifth  part  further  of  each  term's  payment  of  liquidate  penalty  in 
Nbilson.  case  of  failure  in  the  punctual  payment  thereof,  besides  the  lawful 
interest  of  each  term's  payment  from  the  time  when  it  becomes  due 
till  payment.  And  the  appellants  then  bound  themselves  to  make  the 
payment  and  to  render  accounts,  &c.,  and  further  bound  themselves, 
during  the  subsistence  of  this  license,  neither  directly  nor  indirectly 
[  •730  ]  to  challenge  *the  validity  of  the  patent,  nor  to  suspend  any  charge 
that  may  be  given  them  or  their  aforesaids  for  payment  of  the  sums 
to  become  due  from  them  or  their  aforesaids,  under  these  presents, 
or  for  implement  of  the  obligations  hereby  incumbent  on  them,  on 
any  ground  or  pretext  whatever,  so  long  as  the  said  letters  pateut 
are  not  declared  void  and  null. 

Fresh  disputes  afterwards  arose  between  these  parties,  and  in  the 
beginning  of  1840  the  respondents  again  took  proceedings  in  the 
Court  of  Session,  calling  on  the  appellants,  first,  to  render  an 
account,  verified  on  oath,  of  the  number  of  tons  of  iron  ore  smelted 
by  them  under  the  license  and  by  means  of  the  patent  process, 
betwixt  1st  of  August,  1839,  and  2nd  of  February,  1840  :  secondly, 
to  produce  all  their  books,  accounts,  and  writings,  kept  by  them  at 
their  works,  so  that  the  amount  of  iron  ore  so  alleged  to  have  been 
smelted  by  them  might  be  ascertained :  thirdly,  to  pay  to  the 
respondents  Is.  for  every  ton  of  iron  smelted  by  means  of  Mr. 
Neilson's  patent  process  during  the  period  aforesaid,  with  penalty 
and  interest :  and,  lastly,  the  appellants  were  charged,  over  and 
above  the  preceding  particulars,  to  pay  500i.  **  stipulated  to  be  paid 
by  the  party  failing  to  implement  and  fulfil  their  part  of  the  said 
contract  or  license:  all  within  six  days  next  after  the  date  of 
charge,  under  the  pain  of  rebellion,"  &c. 

Of  this  charge  the  appellants  presented  a  note  of  suspension  to 
the  Lords  of  Council  and  Session,  praying  their  Lordships,  as  the 
appellants  were  willing  to  find  caution  in  common  form  for  payment 
of  the  sums  charged  for,  that  their  Lordships  would  be  pleased  to 
suspend  the  charge ;  and  the  note  having  come  before  Lord  Gillies, 
officiating  in  the  Bill  Chamber,  his  Lordship  appointed  the  same 
[  *73i  ]  to  be  answered  by  the  respondents.  Answers  having  been  *lodged, 
accompanied  by  the  statement  of  facts  and  pleas  in  law  for  the 
respondents,  his  Lordship,  on  the  28th  of  March,  1840,  pronounced 
this  interlocutor:  **The  Lord  Ordinary  having  considered  this 
note  of  suspension,  with  the  answers  and  productions,  and  heard 
counsel  for  the  parties,  of  consent  appoints  the  note  and  answer 
to  be  printed,  and  copies  put  into  the  boxes  of  the  Lords  of  the  First 
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Division,  in  order  to  be  reported ;  and  appoints  the  appellants  in       baisd 
the  mean  time  to  keep  an  authentic  note  of  the  quantity  of  iron      nbilson. 
smelted  by  them." 

On  advising  the  note  of  suspension  and  answers,  the  Lords  of 
the  First  Division  of  the  Court  of  Session,  on  the  26th  May,  1840, 
pronounced  the  following  interlocutor:  "The  Lords,  upon  the 
report  of  Lord  Gilues,  Ordinary,  and  having  heard  counsel  for  the 
parties,  refuse  the  note  of  suspension,  and  find  the  respondents 
entitled  to  expenses ;  appoint  an  account  thereof  to  be  lodged,  remit 
the  same  to  the  auditor  for  taxation  and  to  report,  and  to  the  Lord 
Obdinary  to  decern." 

The  present  appeal  was  then  brought  against  the  interlocutor  of 
28th  of  March,  1840,  thus  affirmed  by  the  decree  of  the  Court  of 
Session. 

The  Aitoimey-General  and  Mr,  Kelly,  for  the  appellants: 

There  is  no  ascertained  debt  which  can  be  claimed  here  by  the 
process  adopted  by  the  respondents  in  the  Court  below.  The 
judgment  of  the  Court  is  therefore  inept.  Before  deciding  that  the 
appellants  were  bound  to  pay  for  the  use  of  the  process,  the  Court 
ought  to  have  ascertained  that  the  appellants  had  actually  used  it. 
They  bought  the  permission  to  use  it :  if  they  did  not  avail  them- 
selves of  that  permission,  they  are  not  bound  to  pay  for  it.  The 
payment  is  to  be  in  ^respect  of  the  actual  use  of  the  process,  not  of  r  0jt^2  ] 
the  bare  right  to  use  it.  The  decree  of  the  Court  below  assumes 
that  the  process  was  fit  for  use,  and  was  profitably  used.  No  such 
assumptions  ought  to  have  been  made.  The  respondents  ought  to 
have  been  called  on  to  show  the  usefulness  of  their  invention,  and 
the  fact  that  it  had  been  employed  by  the  appellants.  The  decree 
gets  rid  of  both  these  questions,  assumes  both  of  them  to  be  decided 
unfavourably  for  the  appellants,  and  then,  on  that  assumption, 
proceeds  to  direct  the  account.  The  appellants  desired  to  show 
that  the  patent  was  invalid.  This  was  refused  them,  because  of 
the  agreement  into  which  they  had  entered.  But  that  agreement 
does  not  preclude  them  from  impeaching  the  patent ;  for  the 
respondents  having  in  another  suit  sought  to  interdict  the  use  of 
the  patent  to  the  appellants,  the  latter  were  entitled  to  show  that  it 
was  not  a  patent  that  could  be  legally  sustained,  or  could  invest 
the  supposed  patentees  with  any  rights  to  exclude  iron-masters 
from  the  use  of  any  particular  process  that  they  might  believe  to  be 
advantageous.  The  whole  proceeding  in  the  Court  below  is  irregular, 

11—2 
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Baird       and  must  be  reversed.     The  Court  has  proceeded  to  a  decree  in  law 
Xkilsok.      which  is  not  justified  either  by  the  admissions  of  the  parties,  or  the 
finding  by  a  jury  of  the  facts  ;  and  the  appellants  have  thus  been 
deprives!  of  defences  to  which  they  are  legally  entitled. 

The  Solicitor-ijcneral  and  Mr.  Aiuhrson,  for  the  respondents  : 

The  precise  terms  of  the  contract  of  November,  1883,  are  binding 
on  the  appellants.  By  the  proviso  which  declares  that  they  shall 
not  directly  nor  indirectly  impeach  the  validity  of  the  patent,  they 
are  prevented  from  taking  one  of  the  courses  they  now  propose  to 
[  •733  ]  take ;  and  without  allowing  them  *to  violate  the  express  terms  of 
their  own  agreement,  the  House  cannot  permit  them  to  obtain  what 
they  now  seek.  The  terms  of  the  agreement  are  equally  conclusive 
as  to  their  liability  to  pay.  The  principle  of  the  patent  was  the 
application  of  heated  air  to  blast  furnaces;  and  the  agreement 
expressly  stipulates  that  they  shall  pay  Is,  per  ton  of  iron  smelted 
at  their  works,  between  the  11th  of  November  and  the  day  of  the 
expiry  of  the  agreement,  **  by  the  use  of  heated  air,  in  any  of 
the  modes  heretofore  practised*'  by  them,  **or  in  any  other  mode 
falling  under  the  description  in  the  patent."  Nothing  can  be  more 
clear  than  these  stipulations ;  there  is  no  pretence  for  showing  that 
they  were  entered  into  through  the  fraud  of  the  respondents ;  they 
were  knowingly  and  voluntarily  contracted  by  the  appellants,  and 
they  must  be  faithfully  performed.  The  decree  of  the  Court  below 
has  merely  directed  the  strict  performance  of  obligations  distinctly 
undertaken  by  the  appellants ;  and  is  therefore  in  every  respect  a 
valid  decree,  and  must  be  afiSrmed. 

The  Attomeif-Generaly  in  replj^: 

The  appellants  have  a  right  to  show  that  circumstances  have 
arisen  which  have  rendered  the  agreement  inapplicable ;  and  a 
decree  which  deprives  them  of  that  right  is  irregular,  and  cannot 
be  sustained. 

Lord  Brougham: 

My  Lords,  I  think  in  this  case  that  your  Lordships  can  have  no 
question  that  the  interlocutor  of  the  Court  below  is  well  founded, 
and  ought  to  be  affirmed.  The  first  question  raised  is  upon  the 
construction  of  this  instrument ;  and  it  appears  to  me,  with  great 
submission  to  your  Lordships,  that  there  can  be  no  doubt  whatever 
[  •Tai  ]      of  the  true  construction  ♦to  be  put  upon  the  words  in  the  instrument, 
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the   number  of   tons  of   iron   smelted   in  manner   aforesaid ; "       Baibd 


r. 


which  refer  of  course  to  the  previous  description  given  of  the  neilson. 
mode  of  smelting  used  by  the  present  appellant,  the  suspender 
below,  which  is  described  in  the  following  words:  **By  the 
application  or  use  of  heated  air  in  any  of  the  modes  hereto- 
fore practised  by  the  said  parties  at  their  works,  or  in  any 
other  mode  falling  under  the  description  in  the  said  patent  or  in 
the  specification  thereof."  Taking  the  whole  of  this  instrument 
together,  I  think  it  is  perfectly  plain  what  the  parties  on  either 
side  had  in  view  in  the  agreement.  There  had  been  great  disputes 
between  them  before,  turning  upon  two  points,  which  two  points  I 
am  sorry  to  say  have  been  raised  again,  though  this  agreement 
was  intended  to  have  prevented  their  again  raising  them  :  one  on 
the  validity  or  invalidity  of  the  patent,  and  the  other  whether  or 
not  Messrs.  Baird  had  in  their  works  used  the  process  of  the 
patent.  Now,  in  order  to  put  an  end,  as  it  appears  to  me,  for  the 
future,  to  all  such  disputes,  as  well  as  to  ascertain  what  was  to  be 
done  with  respect  to  determining  the  disputes  as  to  the  past,  they 
appear  to  have  agreed  that,  whether  the  process  used  by  Messrs. 
Baird  had  fallen  within  the  patent  and  specification  or  not,  there 
was  equally  to  be  paid  the  specified  sum.  The  words  used  are: 
"  The  modes  heretofore  practised  by  the  said  second  parties,"  that 
is  the  Messrs.  Baird,  ^'  at  their  works,  or  in  any  other  mode  falling 
under  the  description  in  the  said  patent  or  in  the  specification 
thereof."  That  is  to  say,  that  if  the  process  continued  to  be  used 
was  the  same  with  the  process  previously  used,  they  were  to  pay  in 
respect  of  it,  if  it  was  within  the  patent ;  or  if,  on  the  other  hand, 
it  was  a  departure  from  the  process  which  had  been  previously 
used,  and  not  falling  ^within  the  patent,  that  still  with  respect  to  [  *735  ] 
that  process  they  should  pay.  Now  I  cannot  go  along  with  the 
construction  which  gives  such  an  effect  to  the  word  **  or,"  as  to 
construe  this  into  a  distinct  admission  of  the  party  that  the 
previous  process  was  within  the  patent ;  I  think  that  it  is  used  in  a 
sense  in  which  it  is  frequently  though  very  inaccurately  used.  The 
words  are  these :  **  The  modes  heretofore  practised  by  the  said 
second  parties  at  their  said  works,  or  any  other  mode  falling  under 
the  description  of  the  said  patent  or  the  specification  thereof ;  " 
that  is,  any  other  mode,  such  mode  falling  within  the  description  of 
the  patent ;  in  other  words,  provided  such  other  mode  be  a  mode 
falling  within  the  description  of  the  patent.  I  apprehend  that 
to  be  the   true  meaning;    though    not  certainly  a  very    correct, 
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baird       yet  not  a  very  unusual  application   of  the  word   *'  or."     Such 

Nkilsok.      being  the  case,  the  question  whether  the  process  used  by  Messrs. 

Baird    fell  within    the    patent   or    specification   or    not,    became 

immaterial,  provided   it  was  a  continuation  of  the  process   they 

had  heretofore  used. 

When  the  charge  is  given  upon  these  proceedings,  and  the  bill 
of  suspension  is  brought  to  suspend  that  charge,  the  question  is, 
whether  or  not  the  case  made  for  that  bill  of  suspension  is  sufficient 
to  warrant  the  Court  in  suspending  the  charge.  Now  what  have 
they  pleaded.  Their  statement  and  their  plea  really  amount  to 
this,  partly  that  the  patent  was  invalid,  and  partly  that  the  process 
used  by  them  was  not  a  process  within  the  patent ;  which  appears 
to  be  perfectly  immaterial  to  the  construction  which  I  humbly 
think  ought  to  be  put  upon  the  agreement:  that  whether  the 
process  used  was  within  the  patent  or  not,  still  if  it  was  a  process 
previously  used  in  those  works,  it  was  struck  at,  and  they  were  bound 

[  •73G  J  *to  pay  the  1«.  a  ton.  It  is  true,  the  other  part  of  the  charge  of 
the  present  respondents  did  not  distinctly  meet  that  statement  in 
the  bill  of  suspension  in  a  manner  the  most  correct  and  the  most 
simple  in  which  it  might  have  been  met :  for  it  would  have  been 
much  better  if  they  had  said,  '*  you  have  stated  an  immaterial 
ground ;  you  have  brought  forward,  on  behalf  of  your  bill  of  sus- 
pension, a  wholly  immaterial  and  irrelevant  plea ;  for  whether  the 
process  used  by  you  falls  within  the  patent  and  specification  or  not, 
is  rendered  immaterial  by  the  obligation  you  have  incurred  by  the 
instrument  in  question."  Instead  of  that,  they  rather  followed  him 
into  that  immaterial  plea,  and  negatived  it.  Instead  of  saying,  '*  it 
is  quite  irrelevant,"  they  have  said,  **  be  it  relevant  or  not,  you  are 
wrong;  be  it  immaterial  or  material,  you  were  precluded  from 
denying  that  your  process  is  the  process  of  the  patent,  because  you 
have  in  that  instrument  admitted  that  your  process  was  the  process 
of  the  patent,  and  that  the  case  depended  upon  that."  Upon  the 
true  construction,  as  I  conceive,  of  that  instrument,  that  would 
have  been  ill  founded,  for  I  do  not  conceive  they  had  so  admitted  ; 
but  whether  the  charger  is  correct  or  not,  they  meet  his  allegation 
on  what  is  really  immaterial.  The  charger  being  possessed  of  that 
which  may  be  considered  a  judgment,  a  registered  instrument 
giving  him  a  right  to  execution  upon  that  registration,  it  is  for  the 
suspender  to  displace  the  diligence,  to  show  the  Court  that  the 
charger  has  no  right  to  avail  himself  of  that  diligence.  He  has  not 
done  that  effectually,  and  consequently  the  charger  has  a  right  to 
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use  his  diligence,  the  suspender  having  failed  in  his  appUcation  to       Baird 
suspend  that  dihgence.  Keilson. 

LOBD  COTTENHAM  : 

My  Lords,  I  am  of  the  same  *opinion  with  my  noble  and  learned  f  •737  ] 
friend.  If  the  question  had  turned  upon  the  words  which  are  to  be 
found  in  the  license,  without  any  recital,  I  should  have  thought 
that  they  clearly  expressed  the  intention  of  the  parties  that  the  Is, 
a  ton  was  to  be  paid  for  all  iron  made  by  the  process  covered  by 
the  letters  patent,  or  by  any  process  which  had  been  used  by  the 
party  before  the  date  of  that  letter  of  license.  But  when  the 
recitals  to  that  instrument  are  looked  at,  they  seem  to  me  to  put 
that  question  beyond  all  doubt.  It  appears  by  the  recital,  that  a 
question  bad  arisen  whether  the  process  heretofore  used  had  been 
or  not  within  the  terms  of  the  letters  patent ;  and  the  agreement 
is,  that  they  shall  terminate  that  contest  which  had  arisen,  by 
paying  Is.  a  ton  for  iron  '*  smelted  by  means  of  heated  air  in  what- 
ever way  applied."  That  expression  occurs  twice  in  the  recital : 
''  the  use  of  heated  air  in  any  of  the  modes  heretofore  practised  by 
the  said  parties  at  their  said  works,  or  in  any  other  mode  falling 
under  the  description  in  the  patent  or  in  the  specification  thereof;" 
and  that  was  absolutely  necessary,  in  order  to  put  an  end  to  the 
contest  which  had  arisen  between  those  parties;  which  contest 
was,  first  of  all,  whether  the  validity  of  the  patent  was  put  an  end 
to  by  this  agreement;  and  secondly,  whether  or  not  the  process 
had  been  a  violation  of  the  patent.  They  agreed,  for  the  purpose 
of  putting  an  end  to  the  contest,  that  this  sum  shall  be  paid  on  all 
iron  made  by  means  of  heated  air  in  whatever  way  applied :  it  does 
not  actually  amount  to  an  admission  that  the  mode  used  had  been 
within  the  terms  of  the  patent ;  but  it  amounts  to  this,  that  for  the 
purpose  of  terminating  the  difference,  it  shall  be  deemed  as  if  it  had 
been  within  the  terms  of  the  patent,  the  one  being  to  pay  and  the 
other  to  receive  the  1«.  a  ton.  Then  *  when  the  parties  came  to  contract  [  •738  ] 
for  the  future,  they  say,  *'  1«.  a  ton  shall  be  paid  for  every  ton  made 
by  means  of  the  application  of  heated  ah*  in  any  of  the  modes  here- 
tofore practised  by  the  said  second  parties  at  their  said  works,  or 
in  any  other  mode  falling  under  the  description  in  the  said  patent." 
The  terms  I  have  now  read  are  very  explicit ;  they  seem  to  me  to 
leave  no  doubt  of  the  intention  of  the  parties,  who  had  agreed,  as 
to  the  time  past,  to  consider  that  all  modes  by  which  iron  had  been 
smelted  should  be  subject  to  the  payment  of  Is.  a  ton ;  and  the 
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Baibd        same  as  to  the  future,  that  they  shall  pay  Is.  a  ton  for  all  iron 

r. 

Neilson.  smelted  m  any  manner  according  to  the  terms  of  the  patent,  or  in 
any  manner  heretofore  used,  which  for  the  purpose  of  this  compact 
shall  be  equally  subject  to  the  1^.  a  ton,  leaving  open  the  question 
whether  that  smelted  before  the  contract  of  1833  bad  been  within 
the  terms  of  the  patent  or  not.  When  the  parties  Und  themselves 
subject  to  this  agreement,  they  apply  to  the  Court  to  protect 
themselves  against  what  they  consider  an  improper  use  of  this 
process ;  they  state  the  ground  on  which  they  make  that  application ; 
the  grounds  are  these:  in  the  11th  article,  in  the  statement  of 
facts,  are  these  words,  "  that  the  complainers  have  been  charged 
to  render  an  account,  verified  by  affidavit,  of  the  iron  smelted  by 
them  at  these  works  by  means  of  Mr.  Neilson's  patent,  or  by  any 
mode  falling  under  the  description  in  the  said  patent  or  in  the 
specification  thereof ; "  that  is  in  affirmance  of  one  part  of  the 
proposition  contained  in  the  contract  between  the  parties  by  the 
agreement  of  1833,  but  they  leave  the  other  untouched.  That 
may  be  perfectly  true  according  to  the  construction  put  upon  the 
agreement,  and  yet  they  may  have  used  this  process  before  the 

[  •TSQ  ]  contract  of  1833,  but  which  they  now  contend,  *as  they  did  then 
contend,  was  not  within  the  terms  of  the  patent.  That  is  not  the 
averment,  however,  in  the  case.  It  is  not  therefore  proving  the 
affirmative  of  that,  or  assuming  to  prove  the  affirmative  of  that, 
which  shows  that  they  are  nofc  liable  to  the  payment  of  Is,  a  ton 
on  all  the  iron  made.  That  opens  the  issue  again,  which  both 
parties  intended  should  be  concluded,  that  the  process  used  before 
1833  was  the  process  which  was  covered  by  the  patent. 

My  Lords,  what  was  the  real  intention  of  the  parties  making  this 
agreement,  whether  they  meant  the  words  to  have  a  meaning 
different  from  their  obvious  meaning,  is  a  question  not  before  as. 
The  question  is,  whether  the  appellants  have  stated  anything 
entitling  them  to  the  interposition  of  the  Court;  for  they  must 
state,  and  they  must  clearly  make  out,  a  case  entitling  them  to  that 
interposition,  otherwise  the  Court  cannot  interfere.  In  my  opinion 
they  have  not  stated  a  case  relieving  themselves  from  the  payment 
of  the  Is.  a  ton  for  the  iron  so  made ;  and  if  there  had  not  been  a 
strange  misconception  of  the  agreement  of  the  parties,  I  think 
there  would  have  been  no  ground  for  the  argument.  The  only 
difficulty  I  have  had,  was  in  considering  whether  this  process  might 
not  be  used  for  the  purpose  of  enabling  the  Court  to  adjudicate 
between  the  parties  as  to  what  was  to  be  paid,  assuming  that  tlie 
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iionhad  been  sraelted  in  the  mode  subjecting  the  suspenders  to  the       baird 

payment  of  tlie  Is.  a  ton :  but  when  I  look  to  the  statement  of  this      neilson. 

case,  1  do  not  find  any  part  of  it  in  which  the  appellants  call  upon 

the  Court  to  protect  them  against  the  process,  beyond  the  amount 

of  the  liability  which  arises  from  the  contract  to  pay  1«.  a  ton. 

They  state  that  they  are  not  liable  to  pay  anything,  ^because  the       [  *740  ] 

process  they  have  used  is  not  within  the  terms  of  the  patent,  and 

in  one  part   of   the  appellants*  case  that  is  put  in  the  strongest 

possible  light.     They  say,  "it  is  needless  to  go  into  these  matters, 

because  the  case  of  the  complainers  simply  is,  that  they  could  not 

be  compelled,  even  in  an  ordinary  action  on  the  contract,  and  still 

less  by  a  vague  charge  of  this  description,  to  render  an  account  of 

iron  smelted  by  a  process  which  they  aver  and  offer  to  prove  they 

have  never  used."     So  far  therefore  from  asking  that  they  may 

have  the  assistance  of  the  Court  to  ascertain  whether  they  are  liable 

to  pay  the  whole,  the  ground  on  which  they  put  their  case  is  that 

they  have  not  used  any  process  in  respect  of  which  they  are  liable  to 

pay  anything.     That  will  leave  it  open  to  the  parties  to  apply  to  the 

Court  for  an  interdict  or  any  other  process,  as  they  may  be  advised. 

It  is  sufficient  for  us  at  present  to  say,  that  on  the  ground  upon  which 

they  have  come  here,  they  have  failed  in  bringing  forward  any  case 

for  relief  from  this  agreement ;  and  upon  a  view  of  the  whole  case, 

I  think  your  Lordships  are  justified  in  affirming  the  interlocutor. 

Lord  Campbell  : 

I  entirely  agree  in  the  view  thus  taken  by  my  noble  and  learned 
friends  who  have  preceded  me.  I  have  very  little  to  add  to  the 
observations  they  have  made.  The  construction  of  the  agreement 
does  not  appear  to  me  to  admit  of  any  reasonable  doubt.  There 
had  been  a  former  license  granted  to  Baird  &  Co.,  and  they  had 
made  iron  by  means  of  a  certain  process.  A  controversy  arose 
i^hether  that  mode  of  making  it  was  an  infraction  of  the  patent 
or  not,  and  whether  they  were  liable  to  pay  the  sum  they  had 
stipulated  to  pay  if  they  availed  *themselves  of  the  license  granted  [  *74i  ] 
to  them.  It  appears  that  there  were  legal  proceedings  arising  out 
of  that.  To  put  an  end  to  those,  the  parties  came  to  an  agreement 
in  1833 ;  and  according  to  that  agreement  a  certain  sum  of  money 
was  to  be  paid  for  the  iron  which  had  been  before  made  by  Messrs. 
J3aird  &  Co.  according  to  the  process  they  had  adopted;  and  it 
was  also  agreed  that  a  certain  sum  of  Is,  per  ton  should  be  paid 
thereafter  for  all  the  iron  which  was  made  by  them  according  to 
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[r.r. 


Baird 
Neilsox. 


[  *742  ] 


the  mode  they  had  before  adopted,  or  any  other  mode  which  was 

withm  that  patent.     I  am  clearly  of  opinion  that  this  precluded 

Messrs.  Baird  &  Go.  from  contesting  that  their  former  process  was 

not  within  the  patent,  and  that  it  rendered  them  liable  to  pay  Is.  a 

ton  for  all  iron  made  according  to  that  process,  whether  within  the 

patent  or  not.     It  would  be  monstrous  to  say  that  Messrs.  Baird  & 

Co.,  having  paid  the  400Z.,  might,  if  they  continued  the  same  process 

as  they  had  used  before,  still  contend  that  it  was  not  within  the 

patent,  and  that  they  were  no  longer  liable ;  so  as  to  revive  all  the 

controversy  which  it  was  the  object  of  the  agreement  to  terminate. 

Then,  what  is  the  ground  of  the  suspension  ?     It  certainly  lies 

upon  the  suspenders  to  state  some  ground  on  which  they  call  upon 

the  Court  to  interpose  to  suspend  the  charge  of  having  had  the 

benefit  of  that  process.     The  only  real  ground  alleged  is,  that  the 

use  that  has  been  made  of  the  hot  air  has  not  been  according  to 

the  patent.     There  is  no  denial  of  their  having  used  hot  air ;  there 

is  no  denial  that  it  has  been  used  in  the  same  manner  as  it  had 

been  before  1833 ;  but  it  is  simply  an  allegation,  and  comes  to  this 

in  substance,  that  it  is  not  a  use  of  hot  air  coming  within  the 

patent :  but  the  very  object  of  the  agreement  was  *to  put  an  end 

to  that  question :  and  on  the  construction  of  the  agreement,  I  am 

of  opinion  that  there  is  no  ground  at  all  for  the  suspension ;  and 

further,  that  the  suspender  had  no  right  at  all  to  the  interposition 

of  the  Court ;  and  that,  therefore,  the  interlocutor  disposing  of  that 

suspension  ought  to  be  affirmed. 

Interlocutor  ajffinnedy  with  costs. 


1842. 
AprU  12. 

Lord 

Lykdhurst, 

L.C. 

Loixl 

Brougham. 

Lord 

COTTKNHAM. 

Lord 

Campbell. 

[  743  ] 


Appeal  from  the  Court  of  Chancery  in  Ireland. 
WALTER  BAGNAL  GUELY  v.  MAEGAEET  GUELY, 

Spinster,  and  Others. 

(8  Clark  &  Finnelly,  743—765.) 

Devise — Dower — Distributions,  Statute  of. 

On  the  marriage  of  A.,  a  certain  sum  was  settled  in  trust  for  her  for  life. 
*'  as  and  for  her  jointure,  in  full  lieu,  bar,  and  satisfaction  of  any  dower  or 
thirds  which  she  could  or  might  claim  at  common  law,  out  of  all  or  any  of 
the  estates,  real,  personal,  or  freehold,"  of  her  intended  husband :  Held, 
affiiming  the  decree  of  the  Coui't  of  Chancery  of  Ii-eland,  that  this  settlement 
baned  her  claim  on  the  pei-sonal  estate  of  her  intestate  husband,  under  the 
Statute  of  Distributions. 


[  745  1  By  a  settlement  dated  the  23rd  day  of  July,  1793,  and  executed 

upon  the  intermarriage  of  Bagnal  Gurly    *     *    with  Miss  Jemima 
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Bernard,  it  was  amongst  other  things  declared,  that  in  order  to  Ourly 
make  a  further  provision  for  the  said  Jemima,  in  case  she  should  gurlt. 
survive  the  said  Bagnal  Gurly,  it  was  agreed  that  the  sum  of  800/., 
part  of  the  fortune  of  the  said  Jemima,  should,  immediately  before 
the  marriage,  be  paid  over  to  Thomas  Bernard  and  Thomas  Gurly 
the  younger,  therein  named  as  trustees,  or  otherwise  sufficiently 
secured  to  them,  in  trust  to  suffer  the  same  to  remain  on  sufficient 
security  at  interest,  in  their  names ;  and  that  the  interest  of  this 
sum  of  800/.,  during  the  joint  lives  of  the  said  Bagnal  Gurly  and 
Jemima,  should  be  paid  half-yearly  to  the  said  Bagnal  Gurly  and 
his  assigns,  for  his  and  their  own  use  and  benefit ;  and  in  case  the 
said  Jemima  should  happen  to  survive  the  said  Bagnal  Gurly,  then 
upon  trust  to  pay  and  apply  the  interest  of  the  800/.  unto  the  said 
Jemima  and  her  assigns,  during  her  life,  by  half-yearly  payments ; 
bat  with  power  to  the  said  Bagnal  Gurly  and  Jemima,  at  any  time 
during  the  joint  lives  of  them  *the  said  Bagnal  Gurly  and  Jemima,  [  •746  ] 
having  no  issue  of  the  said  intended  marriage,  to  make  such  appoint- 
ment or  distribution  of  the  said  800/.,  to  commence  and  take  place 
immediately  after  the  death  of  the  said  Jemima,  as  he  should  think 
fit.  And  it  was  by  the  said  settlement  declared,  that  the  said 
provision  so  made  for  the  said  Jemima,  together  with  a  further  life 
estate  thereby  provided  for  her  out  of  certain  rents,  should  be  paid 
to  her,  ''  as  and  for  her  jointure,  in  full  lieu,  bar,  and  satisfaction 
of  any  dower  or  thirds  which  she  could  or  might  claim  at  common 
law,  out  of  all  or  any  of  the  estates,  real,  personal,  or  freehold,  of 
which  the  said  Bagnal  Gurly  now  is,  or  at  any  time  or  times 
hereafter  shall  become  possessed  of  or  entitled  to.'' 

Bagnal  Gurly  died  intestate  in  the  lifetime  of  his  father  and  of 
his  wife,  without  issue,  and  without  having  made  any  appointment 
of  the  sum  of  800/.,  and  without  making  any  further  provision  for 
his  wife.  She  obtained  from  the  Prerogative  Court  letters  of 
administration  of  the  personal  estate  of  her  deceased  husband,  and 
was  afterwards  married  to  TV'illiam  Pleasants. 

[Thomas  Gurly  (the  father  of  Bagnal  Gurly)  subsequently  died, 
having  made  a  will  under  which  his  residuary  personal  estate 
passed  to  the  respondents.  The  appellant,  Walter  Bagnal  Gurly, 
was  the  heir-at-law  of  the  testator  Thomas  Gurly.] 

Bagnal  Gurly  having  so  died  intestate  and  without  issue,  his 
widow,  and  her  husband,  William  Pleasants,  alleged  that,  under 
the  Statute  of  Distributions,  she  was  entitled  to  one  moiety  of  the 
principal  sum  oi  8002.,  as  part  of  the  residue  of  the  personal  estate 
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GuBLT  of  said  Bagnal  Garly ;  and  that  the  other  moiety  became  the 
GuRLY.  property  of  Thomas  Gm*ly,  as  sole  next  of  kin  of  the  said  Bagnal 
Gurly  his  son,  subject  to  her  life  interest  in  the  annual  proceeds 
thereof ;  but  the  [respondents]  insisted  that,  subject  to  the  life  estate 
of  the  widow,  the  principal  sum  of  800Z.  had  wholly  vested  in  Thomas 
[  •747  ]  Gurly  the  *testator,  as  such  next  of  kin  ;  on  the  ground  that  the 
claim  to  a  moiety  thereof,  as  widow,  was  barred  by  the  settlement 
of  the  23rd  of  July,  1793.  *  *  Mrs.  Jemima  Pleasants  died  in 
1821,  and  Joseph  Pasley  took  out  letters  of  administration  to  her 
and  to  William  Pleasants,  who  had  died  at  an  earlier  period. 

[Other  questions  also  arose  between  the  respondents  as  residuar}* 
legatees  and  the  appellant  as  heir-at-law  of  the  testator  Thomas 
Gurly.] 
r  74g  J  The  respondents,  on  the  13th  of  April,  1837,  filed  their  bill  [in 

the  Court  of  Chancery  in  Ireland,  against  the  appellant  and  against 
Joseph  Pasley,  in  order  to  bring  these  questions  before  the  Court  ■ . 
On  the  13th  of  February,  1840,  the  Lord  Chancellor  of  Ireland 
pronounced  a  decree  (i)  in  the  cause,  whereby  [it  was  declared] 
[  749  ]  thski,  according  to  the  true  construction  of  the  settlement  of  the 
23rd  of  February,  1793,  executed  on  the  intermarriage  of  Bagnal 
Gurly  with  Jemima  Bernard,  she  was  thereby  barred  of  any 
distributive  share  of  the  personal  estate  and  effects  of  her  husband 
under  the  Statute  of  Distributions ;  and  that  the  sum  of  8001,  in 
the  said  settlement  mentioned,  constituted  part  of  his  personal 
estate ;  and  that  on  the  decease  of  Bagnal  Gurly,  his  father 
Thomas  Gurly  the  elder  became  entitled  thereto,  as  his  sole  next 
of  kin,  and  that  the  same  constituted  a  portion  of  the  personal 
estate  of  Thomas  Gurly  the  elder,  subject  to  the  rights  of  Jemima 
to  the  interest  thereof  during  her  life.     *     *     * 

[  751  J  Mt\  Pemberton  and  Mr.  GinUestone,  for  the  appellant  [cited 

Colleton  V.  Garth  (2),  Pickerimj  v.  Lord  Stamford  (3),  and  the  opinion 
of  Lord  CowPBR  in  Sympson  v.  Hornby  (4)J . 

[  754  ]  (The  Lord  Chancellor  :  There  is  not  a  word  in  Colleton  v.  Garth 

of  the  wife's  settlement  being  in  lieu  of  her  claim  upon  the  personal 
estate.) 

That  is  so,  but  there  is  express  mention  of  dower  and  of  thirds  at 
common  law. 

(1)  See  2  Dniry  &  Walsh,  40)3.  (4)  1(5    K.    E.   186   (Prec.  iu  Chan. 

(2)  38  B.  R.  70  (6  Sim.  19).  452). 
\^6)   IG  E.  R,  185  (3  Ves.  332,  492}. 
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(Lord  Cottenham  :  What  is  the  correct  meaning  of  the  expression       Gublt 
"  thirds  of  personal  estate  at  common  law  ?  **)  Gurly. 

It  has  no  meaning :  it  does  not  correctly  express  the  interest  the 
widow  w^ould  take  under  the  Statute  of  Distributions;  and  this 
House  will  not  give  words  a  technical  meaning  which  does  not 
properly  belong  to  them. 

The  Solicitor-General  and  Mr.  Kindersleif^  for  the  respondents : 

[As  regards  the  interest]  of  Jemima  Bernard,  under  her  settlement  f  '^^  1 
in  1798  :  it  is  clear  that  it  was  intended  by  that  settlement  to  give 
her  something  in  bar  of  all  claim  she  might  have  at  common  law, 
through  her  husband,  against  the  estate  of  the  testator,  real  or 
personal.  The  case  of  Pickering  v.  Lord  Stamford  (i)  is  not  in 
point,  for  that  was  not  the  case  of  a  settlement,  but  of  a  will,  and 
it  was  expressly  decided  on  that  ground.  Of  course  the  consent  or 
contract  of  the  party  to  give  up  one  advantage  on  obtaining  another 
could  not  be  set  up  in  that  case,  as  it  can  here.  The  Court  below 
acted  in  this  case  upon  the  decision  in  Druce  v.  Denison  (2),  which 
has  never  been  impeached,  and  which  is  directly  in  point.  *  * 
The  case  of  Slatter  v.  Slatter  (3)  does  not  aflfect  the  present :  that  [  "^"  J 
was  a  contract  made  by  the  parties  after  marriage,  and  was  only 
intended  to  protect  the  husband  against  the  claims  of  the  wife 
while  they  were  living  apart  from  each  other.  The  settlement  here 
was  made  under  different  circumstances,  and  with  a  different  object, 
and  must  have  a  different  construction.  It  applies  entirely  to  the 
rights  of  the  widow,  and  is  expressly  intended  to  bar  her  claims  as 
a  widow,  whatever  may  be  the  nature  of  them.  The  words  here 
are  much  more  general  than  in  any  of  the  cases  cited,  and  apply 
equally  to  the  widow's  claims  at  common  law  and  under  the  Statute 
of  Distributions. 

Mr.  Pemberton,  in  reply.     *     *     ♦ 

Thb  Lord  Chancellor  :  [  758  ] 

We  are  of  opinion  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed ;  and,  as  far  as  I  am  individually  concerned,  I  think 
that  it  ought  to  be  affirmed  on  both  points.  [After  dealing  with  a 
point  not  included  in  this  report  his  Lordship  continued  :] 

With  respect  to  the  part  of  the  case  which  arises  on  the  marriage       L  759  J 

(1)  16  B.  B.  185  (3  Ves.  332,  492).        omitted  from  the  Bevised  Eeports.— 

(2)  6  Ves.  385.     Completely  covered      O.  A.  S. 

by  the    present    case    and   therefore  (3)  1  Y.  &  C.  28. 
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GuBLY  settlement  of  1793,  I  am  also  of  opinion  that  the  judgment  of  the 
GuBLY.  Court  below  ought  to  be  affirmed.  The  settlement  made  on  the 
lady  was  in  these  terms  :  ''  The  said  provision  so  made  on  the  said 
Jemima,  together  with  a  farther  life  estate  hereby  provided  for  her 
out  of  the  within  rents,  shall  be  paid  to  her  as  and  for  her  jointure, 
in  full  lieu,  bar,  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  out  of  all  or  any  of  the 
estates,  real,  personal,  or  freehold,  of  which  the  said  Bagnal  Gurly 
now  is,  or  at  any  time  or  times  hereafter  shall  become  possessed  of 
or  entitled  to.'*  It  appears  to  me,  that  by  these  expressions  it  was 
intended  that  the  wife  should,  in  respect  of  the  sum  thus  secured  to 
her,  discharge  from  all  claim  of  hers  every  part  of  the  estate  of  her 
husband,  and  that  the  sum  and  property  so  settled  should  be  taken 
in  lieu  of  such  claim.  I  cannot  discover  any  sensible  distinction 
in  this  respect  between  the  present  case  and  that  of  Druce  v. 
[♦760]  Davison  {!),  which  was  relied  on  *in  the  Court  below.  The  only 
distinction  that  can  be  set  up  arises  from  the  insertion  of  the 
words  "  at  common  law."  But  the  words  **  common  law  "  cannot 
be  interpreted  in  this  passage  in  their  strict  sense  and  as  contra- 
distinguished from  statute  law,  because  in  that  case  they  would  be 
altogether  insensible.  The  words  **  common  law  "  in  this  passage 
must,  therefore,  be  construed  as  equivalent  to  the  terms  **  according 
to  the  general  law,*'  according  to  law  as  distinguished  in  ordinary 
parlance  from  equity ;  and  unless  we  put  this  construction  on  the 
clause,  the  word  **  personal,"  which  is  contained  in  it,  would  have 
no  effect  or  meaning  whatever.  I  am  therefore  of  opinion, 
consistently  with  the  judgment  of  the  Lobd  Chancellor  in  the 
Court  below,  that  this  settlement  was  meant  to  bar  the  intended 
wife  Jemima  of  all  claims  which  she  might  set  up  against  the  real 
or  personal  estate  of  the  gentleman  whom  she  was  about  to  marry. 
On  this  as  well  as  on  the  first  point,  I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be  affirmed. 

Lord  Brougham  : 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  has  taken  of  both  points  in  this  case.     [After  dealing 
with  a  point  not  included  in  this  report  his  Lordship  continued  :] 
[  761  ]  As  to  the  construction  of  the  settlement,  I  quite  agree  with  my 

noble  and  learned  friend ;  I  think  that  this  is  meant  to  exclude  all 
right  in  the  widow,  not  only  as  to  the  real,  but  as  to  the  personal 

(1 )  6  Ves.  385. 
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estate;  and  I  tlierefore  entirely  agree  with  my  noble  and  learned       Guhly 
iriend,  that  this  decree  ought  to  be  affirmed.  gurly. 

Jhe  LoKD  CHANCEL.L.OR    and  Lord   Cottenham  both  delivered 
some  observations  oti  the  point  not  include!  in  this  report,  and 

LoRB  CoTTEiiHAM   Continued  his  judgment  as  follows  :j  [  7n2  ] 

*  *     Upon  tlie  other  question  in  the  cause,  namely,  the  effect        [  7«3  ] 
of  that  clause  in  the  settlement,  it  appears  that  we  cannot  possibly 

reject  the  provision  as  to  personal  estate;  and  if  it  is  acted  upon  at 

all,  it  must  operate  on  that  interest  which  the  wife  would  take  in 

the  case  of  an  intestacy  ;  because  otherwise  the  whole  of  that  part 

of  the  sentence  which  relates  to  personal  estate  must  be  actually 

Btnick  out  of  the  settlement.     There  was  no  present  interest  in  the 

personal  estate  to  which  the  wife  was  entitled.     There  was  nothing, 

*  therefore,  to  be  barred.     On  these  grounds,  I  am  of  opinion  that       [  •7C4  ] 
the  judgment  of  the  Court  below  is  correct,  and  ought  to  be  affirmed. 

Lord  Campbell  : 

I  entirely  concur  with  my  noble  and  learned  friends  upon  both 
points.  [After  dealing  with  the  point  not  included  in  this  report 
his  Lordship  continued :] 

With  regard  to  the  second  point,  it  seems  to  me  not  to  admit  [  7r>5  ] 
of  any  reasonable  doubt,  because  the  arguments  against  the  judg- 
ment of  the  Lord  Chancellor  of  Ireland  on  this  subject  would 
exclude  altogether,  and  give  no  effect  whatever,  to  the  word 
personal;  and  for  that  there  is  no  argument  at  all,  except  that 
you  have  the  words  "common  law;  "  and  it  is  said  that  it  is  not 
by  common  law  that  a  widow  would  be  entitled  to  take  a  share 
in  the  personal  property  of  her  deceased  husband:  but  I  am 
clearly  of  opinion  that  the  **  common  law  *'  is  not  used  here  as 
opposed  to  the  statute  law ;  it  means  the  general  law  which  would 
apply  in  the  absence  of  all  expressed  intention. 

For  these  reasons,  I  entirely  agree  with  the  opinion  expressed 
by  my  noble  and  learned  friends,  that  this  judgment  is  right  in 
all  respects,  and  that  it  ought  to  be  affirmed. 

The  Lord  Chancellor,   after    consulting  with   the   other  noble 
Lords,  said: 

We  are  of  opinion  that  it  should  be  affirmed,  with  costs. 

Decree  affirmed,  \cith  costs. 
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1842. 

April  18,  19, 
22. 

Lord 
Brougham. 

Lord 

COTTENHAlf. 

Loi-d 
Campbell. 

[766] 


[  ♦767  ] 


Appeal  from  the  Court  of  Exchequer. 
EDWARD  WHITE  v.  JAMES  CUDDON. 

(8  Clark  &  Finnelly,  766—800.) 

Contract  by  trustees — Specific  performance — Misrepresentation — Fines, 
Arbitrary—  Compensation. 

Trustees  for  sale  of  a  manor  described  it  in  advertisements,  and  particulars 
and  conditions  of  sale,  as  a  manor  in  which  the  fines  were  arbitrary ;  adding 
that  the  clear  profits,  on  an  average  of  the  last  eight  years,  had  been  150/. 
a  year :  And  it  was  one  of  the  conditions  of  sale,  that  if  there  should  be  any 
eiTor  or  misstatement  in  the  particulars,  the  vendors  or  purchaser,  as  the 
case  might  happen,  should  pay  or  allow  a  proportionate  value,  according  to 
the  average  of  the  whole  purchase-money,  as  a  compensation  either  way. 
After  the  sale  it  was  found  that  by  the  custom  of  the  manor  arbitrary  fines 
were  payable  only  on  alienation,  and  that  on  the  death  of  a  tenant,  his 
customary  heir  paid,  upon  admittance,  a  small  fixed  sum,  and  the  widow 
was  admitted  to  her  free-bench  without  any  payment.  It  was  also  found 
that  the  clear  profits  exceeded  200/.  a  year :  Held  (reversing  a  decree  made 
on  a  bill,  which  was  filed  by  the  purchaser  for  specific  performance  with 
compensation  in  respect  of  the  misstatement  as  to  the  fines)  that  there  was 
no  such  misdescription  of  the  property  as  would  entitle  the  purchaser  to 
compensation,  inasmuch  as  the  annual  profits,  which  constituted  the 
substantial  value,  far  exceeded  the  amount  stated. 

Semhley  that  if  there  was  a  substantial  misdescription,  a  court  of  equity 
would  not  enforce  against  ti-ustees  specific  performance  with  compensation, 
as  being  prejudicial  to  the  cestui  que  trust,  and  incapable  of  being 
ascertained. 

The  vendors  and  purchaser  consenting  to  specific  performance  without 
compensation,  the  decree  was  accordingly  so  varied,  the  purchaser  paying 
the  costs  of  the  suit. 

By  indentures  of  lease  and  release,  dated  respectively  the  9th 
and  10th  of  May,  1836,  Henry  John  Lord  Selsey,  since  deceased, 
conveyed  (as  he  had  devised  by  his  will  of  previous  date)  the 
manor  of  Tarring  and  divers  other  lands  and  hereditaments,  in 
the  county  of  Sussex,  to  Thomas  Cartwright  and  the  appellant, 
and  their  heirs,  on  trust  to  sell  for  the  purposes  in  the  indentures 
mentioned.  In  July,  1888,  soon  after  the  death  of  Lord  Selsey, 
the  trustees  gave  public  notice  of  a  sale  by  auction  of  the  said 
manor  and  other  hereditaments,  by  advertisement  in  certain  news- 
papers, as  *follows:  ''  Sussex. — A  valuable  and  important  freehold 
property,  the  land-tax  redeemed :  By  Messrs.  Nash  &  Sons,  at  the 
'Marine  Hotel^*  Worthing,  on  Friday,  August  10th,  at  12  precisely, 
in  four  lots,  by  order  of  trustees,  comprising  the  manor  of  Tarring 
in  the  county  of  Sussex,  in  which  the  fines  are  arbitrary,  with 
courts  baron,  manorial  rights,  royalties,  and  quit-rents,  extending 
over  various  farms,  houses,  and  other  properties,  together  with 
a  genteel  residence  called  the  Bectory-house,  and  five  neat  and 
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nevly-erected  cottages  in  the  village  of  Sompting,  and  27a.  3r.  26p.       White 

ft 

01  exceedingly  ricli  meadow  and  arable  land  surrounding  the  same,      cuddon. 
tree  of  rectorial  tithes,"  &c. 

It  was  also  stated  in  the  printed  particulars  and  conditions  of 
sale,  circulated  by  the  trustees,  that  the  fines  in  the  manor  of  Tar- 
ring ^ere  arbitrary,  and  Lot  One  was  thus  described :  '*  Lot  One — 
The  manor  of  Tarring,  with  quit-rents,  fines,  courts  baron,  waste 
lands,  and  all  other  privileges,  rights,  members,  and  appurtenances 
thereunto  belonging,  extending  over  various  farms  and  lands,  com- 
prising an  extensive  district  in  the  county  of  Sussex.    A  particular 
of  the  lands  and  tenements  held  of  the  manor,  made  by  the  present 
steward,  will  be  produced  at  the  time  of  sale.     The  profits  of  the 
manor,  after  deducting  court  expenses,  have  been,  on  an  average 
of  the  last  eight  years,  about  150^.  a  year." 

Previously  to  the  sale,  the  respondent  applied  by  letter,  dated 
the  29th  of  July,  1838,  to  Messrs.  White  and  Pigot,  the  solicitors 
of  the  vendors,  for  a  copy  of  the  last  quit-rental  of  the  manor,  and 
the  quantities  of  copyhold  land  held  by  each  tenant ;  and  he  was 
furnished  with  abstracts  of  these  particulars  for  his  perusal,  at  an 
interview  be  had  with  the  appellant  at  Worthing  the  day  before 
the  sale,  and  for  other  information  *  which  he  asked  he  was  referred  [  *768  ] 
to  Mr.  Marshall,  the  steward  of  the  manor ;  but  being  satisfied 
with  the  information  thus  obtained  from  the  appellant,  he  did  not 
call  on  Mr.  Marshall  for  any. 

The  sale  was  held  on  the  10th  of  August,  1888,  the  respondent 
and  appellant,  and  also  Mr.  Marshall,  being  present.  The  appellant, 
understanding  that  the  respondent  had  not  called  on  Marshall, 
introduced  one  to  the  other  before  the  sale  commenced,  and  they 
Iiad  some  conversation  together.  The  respondent  being  the  highest 
bidder,  was  declared  the  purchaser  of  the  manor,  and  a  memo- 
randum of  the  purchase  was  indorsed  on  one  of  the  particulars 
of  sale,  as  follows :  ''  Memorandum :  That  Joseph  Nash  the 
younger,  as  agent  for  and  on  the  behalf  of  the  trustees  for  sale, 
named  in  the  will  of  the  Eight  Hon.  Henry  John  Lord  Selsey, 
deceased,  hath  this  day  sold  by  public  auction.  Lot  One,  mentioned 
and  comprised  in  the  within  particulars  and  conditions  of  sale,  to 
James  Cuddon,  of  the  city  of  Norwich,  gent.,  for  the  sum  of  2,980Z. ; 
and  he  agrees  that  the  said  trustees,  the  vendors,  shall  fulfil  the 
said  conditions  of  sale :  and  the  said  James  Cuddon  hath  this  day 
paid  into  the  hands  of  the  said  Joseph  Nash  the  younger,  the  sum 
of  596/.  as  a  deposit,  and  in  part  payment  of  the  said  sum  of  2,980{. 
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White       parchase  money;   and  he  doth  agree  to  pay  the  remaining  sam 

CuDDON.      of  2,884/.  at  the  time  appointed,  and  in  all  respects  on  bis  part  to 

fulfil  the  said  conditions  of  sale.     As  witness  the  bands  of  the 

parties,  this  10th  day  of  Augast,  1888 :    Joseph  Nash,  jun. ;  James 

CuDDON.'* 

The  ninth  condition  of  sale  expressed,  that  ''if  through  any 
mistake  the  said  lots,  or  either  of  them,  shall  be  improperly 
described,  or  any  error  or  misstatement  be  made  in  this  particular, 
such  error  or  misstatement  shall  not  vitiate  the  sale,  but  the 
[  *7^9  ]  vendors  or  purchaser,  as  the  case  may  happen,  shall  pay  *or  allow 
a  proportionate  value,  according  to  the  average  of  the  whole 
purchase  money,  as  a  compensation  either  way." 

Shortly  after  the  sale  the  respondent  received  information  that 
the  representation  contained  in   the  advertisements   and  printed 
particulars  of  sale,  that  the  fines  in  the  manor  were  arbitrary,  was 
not  true  to  its  full  extent,  but  that  the  fines  payable  to  the  lord 
upon  a  change  of  tenancy  were  arbitrary  only  in  the  case  of  the 
new  tenant  taking  by  purchase ;   and  that  in  every  case  in  which 
the  new  tenant  claimed  as  widow,  or  by  descent  as  customary  heir, 
the  fine  payable  was  not  arbitrary,  but  fixed  at  the  amount  of  one 
year's  quit-rent  payable  in  respect  of  the  hereditaments  to  which 
such   heir  or  widow  succeeded  or  claimed  to  be  entitled.    The 
respondent,  upon  receiving  this  information,  represented   to  the 
vendors   that  he   had  purchased   the  manor  on    the  faith   that 
arbitrary  fines  were  payable  to  the  lord  in  all  cases  of  admission 
to   copyholds,  whether  of  widows  or  customary  heirs,  or  other 
cases ;   and  that  the  description  of  the  premises  in  the  advertise- 
ments and  particulars  of  sale  was  a  misstatement  affecting  the 
value  of  the  property,  in  respect  of  which  he  was  entitled  to  an 
allowance  out  of  his  purchase  money,  under  the  ninth  condition 
of  sale. 

The  vendors  replied  that  the  description  of  the  manor  in  the 
printed  particulars  was  not  an  erroneous  description,  and  that 
the  respondent  was  not  entitled  to  have  any  abatement  made  to 
him  from  his  purchase  money :  however,  to  avoid  dispute,  they 
offered,  through  their  solicitors,  but  without  prejudice,  to  allow 
the  respondent  80/.,  which  he  refused;  and  they  also  offered  to 
rescind  the  contract. 

The  respondent  in  September,  1838,  filed  his  bill  in  the  Court 

L  770]       of  Exchequer  against  the  vendors;   and  *after  alleging,  among 

other  things,  the  several  matters  hereinbefore  stated,  he  prayed 
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that  it  might  be   declared  that  he  was  entitled  to  have  the  said       White 

I* 

contract  or  memoranduin  of  agreement  specifically  performed,  and      coddon. 
to  have  a  jxiBt  and  proper  allowance  or  deduction  made  to  him  out 
ot  the  purcliase   money,  by  way  of  compensation  for  such  mis- 
statement and  misrepresentation  or  concealment  as  aforesaid,  and 
that  the  same  might  be  decreed  accordingly ;  and  that  the  amount 
ol  ^Txeh  allovrance  or  deduction  by  way  of  compensation  might  be 
ascertained  by  and  under  the  decree  and  direction  of  the  Court ; 
and  that  the  defendants  might  be  decreed  to  make  and  execute 
U)  the  respondent,  or  as  he  should  direct,  a  proper  conveyance 
of  the  said  manor  and  hereditaments,  and  to  put  him  in  possession 
thereof,  upon  payment  by  him   of  the  residue  of  the  purchase 
money  and  interest,  after  deducting  therefrom  such  allowance  to 
be  made  by  way  of  compensation   as  aforesaid;   the  respondent 
being    ready  and  willing,   and    thereby    oflfering,   specifically  to 
perform  the  said   contract  on  his  part,  and  to  do  all  acts  that 
might  be  necessary  for  that  purpose.     *     *     * 

The  bill  having  been  afterwards  amended,  the  appellant  and  his  [  775  ] 
co-trustee,  in  their  answer  thereto,  further  said  that  they  had  no 
j)ersonal  knowledge  of  the  customs  of  the  manor  of  Tarring ;  and 
that  they  were  unable  to  make  any  answer  on  that  subject,  except 
from  the  information  they  had  received  from  Mr.  Marshall,  and 
from  the  court  books  of  the  manor  and  the  papers  connected  there- 
mth,  which  had  come  to  their  possession:  [and  the  answer  set 
forth  extracts  from  an  ancient  schedule  of  the  customs  of  the  manor, 
from  which  it  appeared  that  the  widow  or  customary  heir  of  a  tenant 
^as  entitled  to  admission  on  payment  of  a  fixed  sum  equal  to  one 
year's  quit-rent  of  the  premises  comprised  in  such  admission.  And 
they  submitted  that  the  fixed  sum  so  payable  was  not  in  fact  a  fine, 
but  merely  a  relief,  as  stated  in  the  said  custom.]  And  they  [  777  ] 
admitted  that  in  the  accounts  of  Marshall,  the  steward,  the  fixed 
money  payment  by  the  customary  heir,  on  admittance,  was 
erroneously,  by  carelessness  or  mistake,  entered  by  the  name  of  a 
fine,  and  not  under  the  denomination  of  a  relief,  as  the  same  ought  to 
have  been;  and  that  since  the  year  1780,  the  payments  made  by  the 
customary  heir  on  admittance,  were  also  erroneously,  by  mistake  or 
carelessness,  denominated  fines,  and  not  reliefs,  as  they  ought  to 
have  been:  and  they  believed  that  in  the  more  ancient  of  such 
court  books,  in  which  the  term  "  relief  *'  is  applied  to  the  payments 
made  by  the  customary  heirs,  on  admittance,  it  does  not  appear 
that  such  term  is  used  as  synonymous  with,  or  equivalent  to  the 
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White  term  fine:  and  the  appellant  said  that  before  the  issuing  of  the 
cuDDON.  particulars  of  sale,  he  had  been  informed  by  Marshall  that  the  fines 
were,  in  general,  at  the  lord's  will ;  and  not  anticipating  an}' 
litigious  proceedings  on  the  part  of  a  purchaser,  he  did  not  look 
into  the  accounts  of  the  manor  with  a  view  to  ascertain  whether  the 
payments  made  by  the  heir  claiming  to  be  admitted  on  descent,  or 
by  the  relict  for  her  widow's  bench,  were  fixed  or  arbitrary,  or  were 
therein  denominated  fines  or  reliefs ;  but  when  this  suit  was  first 
instituted  he  applied  to  Marshall,  and  received  from  him  copies  of 
the  said  customs  of  the  manor,  by  the  eighth  of  which  it  appeared 
that  the  heir  should  be  admitted  paying  only  a  relief ;  and  by  the 
twelfth,  the  relict  of  a  tenant  to  her  widow's  bench  freely,  without 
[  *778  ]  any  fine ;  ^so  that  by  those  customs  there  were  no  stinted  fines  in 
any  case,  and  consequently  all  fines  were  arbitrary,  notwithstanding 
the  stewards  had  fallen  into  an  error  in  speaking  of  fines  in  those 
two  cases. 

The  answers  having  been  replied  to,  both  parties  examined 
witnesses,  and  adduced  documentary  evidence.  The  cause  came  on 
to  be  heard  before  the  Lord  Chief  Baron  on  the  29th  of  January, 
1840,  when  his  Lordship  decreed  that  the  respondent  was  entitled 
to  a  specific  perfoi*mance  of  the  contract  contained  in  the  memo- 
randum of  the  10th  of  August,  1838,  with  an  abatement  from  the 
residue  of  the  purchase  money  by  way  of  compensation  in  respect 
of  the  representation  contained  in  the  particular  of  sale,  that  the 
fines  were  arbitrary,  being  erroneous:  and  it  was  referred  to  the 
Master  to  inquire  what  sum  ought  to  be  allowed  to  the  respondent 
in  respect  of  abatement  by  way  of  compensation. 

Under  that  reference  the  respondent  carried  in  a  state  of  facts 
and  charges  before  the  Master,  and  claimed  to  be  allowed  the  sum 
of  993/.  6^.  8d.  out  of  his  purchase  money,  on  the  ground  that  the 
manor  was  worth  so  much  less,  because  the  payments  made  on  the 
admissions  of  heirs  and  widows  were  not  fines  arbitrary. 

The  appellant  then  brought  his  appeal  against  the  whole  decree. 

Mr.  Pemherton  and  Mr.  BetheU,  for  the  appellant : 

In  this  case  no  decree  for  specific  performance  ought  to  have 
been  made.  The  trustee  was  ready  to  discharge  the  purchaser 
from  the  contract.  If,  in  pursuance  of  the  decree,  the  trustee 
should  convey  the  proi^erty  subject  to  the  abatement  of  993/.,  the 
[  "TTO  ]  cestui  que  trust's  interest  would  be  disposed  of  without  any  *  remedy 
left  to  him  against  the  trustee,  who  being  obliged  to  obey  the 
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decree,  is  therefore  protected.     Besides,  there  is  not  in  this  decree       white 
any  principle  declared,  according  to  which  the  compensation  can      Cuddon. 
be  ascertained. 

A  purchaser  seeking  performance  of  a  contract  of  sale,  is  allowed 
compensation  only  on  the  groand  that  there  was  a  specific  mis- 
representation of  the  property :  Barraivd  v.  Archer  (i).  But  in  this 
case  there  was  no  misrepresentation ;  there  was  no  misdescription 
in  the  advertisement  or  particulars  of  sale,  and  no  misstatement 
was  in  any  manner  made  to  the  respondent  as  to  the  fines  in  the 
manor  being  arbitrary.  Such  fines  as  are  payable  are  arbitrary, 
and  no  statement  was  professed  to  be  made  as  to  the  cases  in  which 
fines  are  not  payable.  The  description  contained  in  the  advertise- 
ment and  title  to  the  particulars  of  sale  was  a  mere  general  state- 
ment of  the  nature  of  the  property  intended  for  sale,  and  calculated 
to  put  parties  desirous  to  purchase  on  further  inquiry  :  Trower  v. 
Xetrcofnb  (2),  Fenton  v.  Browne  (3).  The  respondent  was  actually 
referred  for  information  to  the  steward  of  the  manor,  and  to  the 
books  and  docxunents  in  his  possession,  an  examination  of  which 
was  offered  to  liim.  He  was  distinctly  informed  that  no  information 
which  coald  be  relied  on  could  be  afforded  by  the  appellant  or  his 
partner.  If  he  did  not  think  proper  to  make  use  of  such  means  of 
information  as  were  offered  to  him,  he  had  no  right  to  complain  of 
misdescription. 

But  the  respondent  was  not  really  injured  or  deceived  by  the 
misdescription,  if  such  existed.  The  statement  of  the  average 
annual  income  was  considerably  below  the  truth.  The  error  in 
that  statement  to  the  ^prejudice  of  the  vendors  greatly  exceeded  in  [  ""780  ] 
amount  the  error  in  the  description,  if  there  was  any,  to  the 
prejudice  of  the  purchaser.  All  the  documents  which  he  desired  to 
see  were  produced  to  him,  and  were  accurate.  The  sums  appearing 
by  the  accounts  to  have  been  paid  to  the  lord  on  admissions  showed 
that  they  could  not  all  be  calculated  on  the  actual  value  of  the 
lands  in  modern  times. 

The  statement  that  fines  in  a  manor  are  arbitrary,  without  any 
statement  as  to  the  cases  in  which  fines  are  payable,  is  too  vague  to 
admit  of  the  possibility  of  ascertaining  a  compensation ;  and  the 
appellant  would  have  gladly  released  the  respondent  from  his 
bargain,  if  he  was  dissatisfied  with  it  in  the  actual  circumstances  of 
the  property.     Another  person  actually  offered  to  take  the  purchase 

(1)  29  K.  R.  129  (2  Sim.  433).  (3)  9  B.  R.  255  (14  Ves.  144). 

(2)  17  B.  B.  171  (3Mer.  704).  ^ 
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White       from  him  at  the  price  which  he  had  agreed  to  give,  and  the  respon- 
cuDDON.      ^^^^  refused  the  ofifer. 

The  SoUeitor-General  and  Mr.  Sim2)kin8on,  for  the  respondent : 

*  *  It  is  fully  established  by  the  evidence  in  the  cause,  that 
there  was  a  material  variance,  affecting  the  value  of  the  manor, 
between  the  description  given  of  it  in  the  particulars  of  sale,  and 

[  781  ]  the  true  and  actual  description.  *  *  The  statement  contained 
both  in  the  advertisements  and  in  the  particulars  and  conditions  of 
sale,  that  the  fines  in  the  manor  are  arbitrary,  involves  a  represen- 
tation that  fines  are  payable  in  all  cases  in  which  they  are  ordinarily 
payable.  It  turns  out  that  in  this  manor,  the  customary  heirs  of 
copyhold  tenants  dying  seised  of  estates  of  inheritance,  only  make 
fixed  money  payments  of  trifling  amount,  on  admittance,  instead  of 
two  years'  value.  But  these  small  fixed  payments  are  entered  in 
the  steward's  accounts,  in  the  ancient  and  modern  books,  by  the 
name  of  **  Finis;  '*  and  where  the  word  relief  is  used  in  the  sense  of 
fine,  the  terms  are  synonymous.  Relief  is  a  payment  properly 
applicable  to  freeholds  and  not  to  copyholds,  but  it  is  used  in  the 
receipt  accounts  of  this  manor  in  the  sense  of  fine ;  and  the  distinc- 
tion attempted  to  be  made  by  the  appellant  between  a  fine  and 
a  relief  has  no  existence  in  fact.  The  customary  heirs  of  deceased 
copyholders  do  pay  fines ;  but  they  are  not  arbitrary  fines,  as  the 
particulars  and  conditions  of  sale  represented  them  to  be.    *    *     * 

[  782  ]  Another  argument  for  the  appellant,   that  vendors,  who  are 

trustees,  ought  not  to  be  decreed  to  commit  a  breach  of  trust,  or  to 
sell  at  an  undervalue,  as  the  cestui  que  trust  could  have  no  remedy 
against  them,  being  obliged  to  obey  the  decree,  is  equally  untenable. 
Why  should  it  be  assumed  that  the  cestui  que  trust  will  be  prejudiced 
by  the  performance  of  the  contract,  with  compensation  to  be  settled 
by  the  Master  ?  There  is  no  proof  whatever  that  the  purchase 
money  in  this  case,  with  a  proper  deduction  of  the  sum  to  be 
estimated  by  the  Master  for  compensation,  is  an  undervalue. 
Duke  says,  in  his  evidence,  he  was  willing  to  take  the  purchase  for 
2,940{. ;  but  he  never  made  the  ofifer  to  the  respondent ;  he  said,  iu 

[  *783  ]  a  conversation  with  the  appellant,  he  would  take  *the  bargain  off 
the  respondent's  hands.  Although  the  respondent  claimed  an 
abatement  of  900Z.,  the  appellant  offering  only  80/.,  it  does  not 
follow  that  the  Master,  to  whom  the  decree  leaves  it  to  estimate  the 
abatement,  will  take  the  one  sum  or  the  other,  as  the  proper  amount 
of  abatement. 


r. 
CUDDON. 

AprU  22, 
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Mr.  Pemba-ton  replied.  White 

Lord  Brougham  : 

This  case  was  so  lately  before  your  Lordships,  that  it  is  unneces- 
sary  for  me  to  remind  you  of  its  details  in  moving  for  your  judgment 
apon  it. 

I  put  out  of  view  the  distinction  taken  between  reliefs  and  fines, 
as  if  the  payments  on  the  admission  of  the  heir  and  widow  were 
reliefs,  and  not  fines.  It  is  true  they  are  generally  called  in  this 
manor  reliefs.  But  relief,  though  for  the  most  part  incident  to 
freehold  tenure,  must,  when  it  occurs  in  copyhold,  be  taken  to  be 
for  that  very  reason  in  the  nature  of  a  fine.  Indeed  it  is  here 
called  relief  (that  is,  "r^Z,"  meaning  relievium  ''  nomine  Jinis*')  ; 
and  it  is  certain  that  relief  may  be  due  from  copyhold  tenants  by 
custom  on  descent,  and  also  on  alienation  (i).  We  may  therefore 
take  it  that  in  this  manor  there  are  fines  certain,  as  well  as  arbitrary 
fines. 

The  agreement  and  contract  are  contained  in  the  memorandum 
on  the  back  of  the  paper,  and  the  paper  is  in  titled  **  Particulars  and 
Conditions  of  Sale."     By  that  agreement  the  parties  bind  them- 
selves to  fulfil  the  said  conditions  of  sale;  that  is  to  say,  the  within 
conditions,  to  which  reference  had  been  immediately  *before  made       [  •784  ] 
in  these  words :  '^  Lot  One,  mentioned  and  comprised  in  the  within 
particulars  and  conditions  of  sale."     The  ninth  condition  provides 
that,  ''if,  through  any  mistake,  the  said  lots,  or  either  of  them, 
shall  be  improperly  described,  or  any  error  or  misstatement  be 
made  in  this  particular,"  &c.  (2).     It  is  not  very  clear  that  ''  in  this 
particular  "  may  not  mean  "  in  this  respect;  "  that  is,  in  respect  of 
misdescription  ;  the  paper  being  called  **  Particulars,"  and  **  parti- 
cular "  being  a  word  afterwards  used  with  reference  to  the  tenements 
within  the  manor.    But  I  incline  to  think  that  we  may  take  the 
word  as  applying  to  the  particulars  which  follow.     The  question 
then  is,  does  the  condition,  and  consequently  does  the  contract, 
apply  to  such  a  variance  between  the  paper  and  the  fact  as  consists 
in  the  title-page  describing  the  fines  to  be  arbitrary,  when  two  kinds 
of  fines  are  certain,  namely,  on  death  of  the  tenant,  and  admittance 
of  the  widow  to  her  free-bench  ?  and  I  incline  to  the  opinion  that 
the  compensation  provided  by  the  ninth  condition  applies  to  any 
misstatement  in  the  part  of  the  paper  which  follows ;  that  is  to  say, 
in  the  statement  of  the  profits  of  the  manor.    The  mode  of  stating 

(1)  Comyns*  Digest,  Copyhold  K.  11.  (2)  Supra,  p.  178, 
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White       the  compensation  seems  strongly  to  indicate  this,  for  it  contemplates 

Aft 

CuDDON.  a  pro-rata  deduction  from  the  price,  giving  the  abatement  in  propor- 
tion to  the  purchase  money;  which  appears  to  assume  that  the 
error  is  to  afifect  the  sums  stated  as  yearly  value,  and  that,  whatever 
proportion  the  defalcation  bears  to  that  yearly  value,  in  the  same 
proportion  the  purchase  money  shall  abate. 

But  it  is  really  not  necessary  to  decide  this  in  order  to  dispose  of 

[  '"So  ]  the  present  question ;  for  even  if  we  *assume  that  such  an  error, 
as  the  difference  between  fines  arbitrary  and  certain,  was  entitled 
to  be  compensated,  it  seems  quite  clear  that  the  value  of  the  manor 
was  the  matter  in  question,  and  that,  although  the  words  ''arising 
from  arbitrary  fines''  had  been  inserted  in  the  description  of  Lot 
One,  as  well  as  in  the  title-page,  there  would  have  been  no  such 
misdescription  as  would  entitle  the  plaintiff  to  compensation, 
provided  the  yearly  value  has  not  been  overstated.  The  manner 
in  which  the  value  arises  does  not  appear  to  be  the  object  of  the 
condition,  but  the  value  itself.  The  profits  are  stated  at  150/.  a 
year,  on  an  average  of  the  last  eight  years,  and  they  have  amounted 
to  very  considerably  more.  It  cannot  be  maintained  that  this  was 
meant  to  be  the  subject  of  compensation.  The  condition  is,  that 
such  compensation,  as  far  as  the  purchaser  is  concerned,  shall  he 
made  for  any  shortcoming,  any  falling  away  from  the  description  of 
the  value.  It  does  not  appear  that  the  statement  of  the  fines  being 
arbitrary  of  itself  would  necessarily  work  any  deception,  for  it  was 
not  calculated  to  give  information  on  which,  taken  per  se,  the 
purchaser  could  place  much  reliance,  or  form  his  resolution  without 
further  inquiry.  Till  he  knew  what  the  fines  were,  he  could  tell 
nothing ;  but  if  it  be  said  that  the  Particulars  told  him  all  the  fines 
were  arbitrary  and  left  him  only  to  ascertain  what  fines  there  were, 
upon  learning  which  he  could  tell  the  value,  then  it  must  l>e 
observed  that  being  told  the  fines  were  arbitrary,  would,  of  itself, 
give  him  no  precise  information  upon  their  relative  value  as  com- 
pared with  fines  certain,  even  if  he  knew  on  what  event  the  fines 
were  paid ;  for  it  must  not  be  supposed  that  arbitrary  fines  always 
of  necessity  exceed  fines  certain  in  amount.     The  decisions  of  the 

I  *786  ]  Courts  have  fixed  a  maximum  on  the  assessment  of  ^arbitrary 
fines,  and  a  fine  certain  it  is  clear  may  be  equal  in  amount,  for  it 
has  been  decided  that  a  custom  to  have  a  year's  value  for  a  fine  is 
good :  Titus  v.  Perkins  (i) ;  approved  in  Gra7it  v.  Astle  (2) ;  or  it 
might  be  two  years. 

(1)  3  Lev.  2oo.  (2)  2  Doug.  722. 
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But  I  refer  to  this  rather  with  a  view  to  what  I  take  to  be  a  White 
defect  in  the  decree,  than  with  regard  to  the  respondent's  argument,  cuddon. 
No  declaration  is  made,  nor  is  any  direction  given  to  the  Master,  in 
what  manner  the  abatement  is  to  be  ascertained,  and  the  compensa- 
tion awarded.  Nor  is  the  Master  directed  to  inquire  into  the  fines 
payable  by  the  custom;  nor  do  I  very  well  see  how  the  Master 
could  by  any  kind  of  inquiry  satisfy  himself  as  to  the  amount  of 
compensation ;  that  is  to  be  measured  merely  by  the  difference 
between  arbitrary  and  fixed  fines.  If  it  be  said  that  he  is  to  go  by 
the  words  of  the  decree  literally,  and  to  estimate  all  the  fines  as 
arbitrary,  allowing  for  the  difference  between  that  and  fines  certain, 
it  seems  impossible  without  more  help  than  is  given  him,  that  he 
can  tell  how  this  inquiry  shall  be  conducted ;  and,  besides,  this 
would  suppose  that  an  arbitrary  fine  can  be  payable  on  the  admit- 
tance of  a  widow  to  her  free-bench  ;  of  which  I  take  it  no  instance 
can  anywhere  be  found.  There  is,  indeed,  very  great  obscurity  on 
the  whole  subject  of  admittance  to  free-bench,  and  on  the  fines  due 
in  respect  of  it.  The  sounder  opinion  seems  to  be,  that  it  is  only 
in  certain  kinds  of  free-bench,  namely,  where  a  widow  has  a  part 
and  not  the  whole,  that  there  is  admittance ;  the  husband's  seisin 
continuing  where  she  has  the  whole.  However,  I  am  nearly  certain 
that  no  example  can  be  found  in  any  manor  of  an  arbitrary  fine  on 
such  admittance. 

The  last  and  the  greatest  difficulty  which  appears  to  press  upon  [  787  ] 
ns  in  endeavonring  to  support  this  decree,  is  presented  by  the 
conduct  of  the  trustees ;  and  this  objection  appears  of  itself  to  be 
quite  decisive.  They  have  certainly  been  grossly  negligent  in  their 
proceedings,  and  have  put  up  the  trust  estate  for  sale,  with 
descriptions  directly  tending  to  prevent  its  true  value  from  being 
obtained  at  the  sale.  The  case  made  is  that  the  defendants,  being 
trustees,  either  knew  the  value  of  the  manor,  on  an  average  of 
eight  years,  to  be  very  considerably  more  than  150Z.  a  year,  namely, 
above  200Z.  a  year,  and  advertised  it  as  worth  only  150/.  on  that 
average ;  or  that  they  did  not  take  the  pains  to  inquire  what  the 
value  was,  and  described  it  as  of  this  under-value.  However, 
there  seems  no  such  doubt ;  for  the  case  is  that  Mr.  Marshall  had 
put  them  in  possession  of  details  which  showed  it  to  be  worth 
considerably  more  than  they  represented ;  and  then  the  decree 
supposes  them  to  have  misdescribed — from  another  and  a  greater 
act  of  negligence — the  nature  of  the  fines,  and  to  have  bound 
their  cestui  que  trust's  estate  to  make  compensation  by  abatement 


1S6  1842.    H.  L.     8  CL.  &  FIN.  787—789.  [R.n. 


White       of  the  pui'chase  money,  for  the  consequences  of  this  their  gross 

cuDDON.      negligence.     It  seems  quite  impossible  to  decree  that  the  purchaser 

should  have  an  abatement  as  against  the  estate  on  account  of  this 

conduct  on  the  part  of  the  trustees,  amounting  really  to  a  breach 

of  trust. 

We  have  to  consider  what  the  present  proceeding  is.     There 
is  no  question  of  damages  for  non-performance  of  the  contract, 
nor  of  damages  for  misrepresentation,  leading  to  a  purchase,  nor 
of  rescinding  the  contract.     The  purchaser  may  have  his  action 
at  law,  and  the  vendors  may  fail  in  their  attempt  in  a  court  of 
equity  to  rescind  the  contract.      With  that  we  have  no  concern 
[  'Tss  ]       ^whatever  in  this  case ;   and  supposing  the  purchaser  to  prevail 
in   all   these  proceedings,  it  would   not  in   the   least  better   his 
condition  in  this  proceeding,  which  is  governed  by  wholly  different 
rules.     It  is  a  bill  to  compel  the  vendor  to  perform  his  contract ; 
and  in  the  present  case  the  contract  which  we  are  called  upon  to 
enforce  is  one  which  the  vendors,  as  trustees,  had  no  right  whatever 
to  make,  and  which,  if  performed,  would  cast  upon  their  cestui  que 
trust  the  consequences  of   their  own  negligence.     This  a  court 
of  equity  never  can  do. 

In  Mortlock  v.  B idler  (i),  a  case  to  the  discussion  of  which  the 
greatest  attention  was  given  by  Lord  Eldon,  who  himself  penned 
the  decree,  all  the  former  cases  were  much  considered,  and  among 
others  that  of  Twining  v.  Morris  (2),  at  the  EoUs,  in  which  Lord 
Kenyon  refused  to  decree  the  performance  of  a  contract  of  sale, 
on  the  ground  that  the  purchaser  had  asked  a  person  who  had 
once  been  the  vendor's  solicitor  to  bid  for  him  at  the  auction, 
which  he  did.     No  blame  was  imputed  either  to  the  purchaser 
or  to  this  person   (a  Mr.  Blake),  who  was  not  in  the  vendor's 
employment  at  the  time.      But  Lord  Kenyon,  in  the  clear  and 
luminous  judgment  which  he  gave,  observed  that  the  bidder  being 
known  to  have  once  been  employed  by  the  vendor,  his  bidding 
"  chilled  the  sale  *' ;   and  in  another  place  he  says,  it  tended  to 
**damp  the   sale.*'      No  disapproval   of   the  course  so  taken    by 
Lord  Kenyon  appears  in  any  other  case;  on  the  contrary.  Lord 
Eldon  seems  to  have  gone  along  with  it,  passing  over  Emery  v. 
Wase  at  the   Rolls,  which  was  affirmed   by  Lord  Eldon  (3),  and 
in  which  the  objection  taken  was  that  the  circumstances  warranted 
[•789]       *a  judicial  suspicion  of  the  valuation  not  having  been  properly 

(1)  7  R.  E.  417  (10  Yes.  292).  (3)  7  R.  B.  109  (8  Yes.  605). 

(2)  2  Br.  0.  C.  320. 


m,uv.i         1842.     H.  L.    8  CL.  &  FIN.  789—790.  187 


;  and  also  passing  over  White  v.  Damon  (i),  because,  although       White 
affirmed   upon    appeal,  it  was  not  affirmed  on  the  ground  upon      cuddon. 
whick  Liord  Loughborough  had  decided,  viz.,  that  the  auctioneer 
by  bis  neglect  bad  got  a  bad  bargain  for  his  employer.     It  is 
enougb,  in   illustration  of  the  principles  which  must  govern  the 
present  case,  to  mention  Morthck  v.  BuUer,  in  which  all  the  cases 
were  iuUy  examined.    The  main  ground  there  of  refusing  a  specific 
perlormance,  no  blame  whatever  being  imputed  to  the  purchaser, 
was  that  the  trustees  had  not  given  due  protection  to  the  estates 
in  remainder,  which  it  was  their  duty  to  defend,  and  had  suffered 
an   undervalue    to   be   obtained   in  consequence   of   an  imperfect 
valuation,   to  which  the  tenant  for  life,  from  his  position,   was 
likely  to  have  no  objection. 

If  the  Court  should  decree  a  specific  performance  in  the  present 
case  of  a  contract  by  which  the  trustees  had,  from  one  great 
neglect,  obtained  a  lower  price  than  the  property  ought  to  have 
fetched,  and  had  thrown  upon  the  estate  the  payment  of  a  compensa- 
tion for  another  and  a  still  greater  neglect  of  their  own,  a  stronger 
thing  would  be  done  than  that  which  the  Court  refused  to  do  in 
Morthyck  v.  Buller,  and  a  much  stronger  than  in  those  other  cases 
to  which  I  have  referred.  I  therefore  move  your  Lordships  that 
this  decree  be  reversed  ;  but  as  it  is  understood  that  the  appellant 
does  not  object  to  complete  the  conveyance  without  the  compensa- 
tion, it  will  be  sufficient  to  make  such  an  order  as  may  give  the 
respondent  his  purchase  at  the  price  agreed  on. 

Ijord  Cottenham  : 

I  am  also  of  opinion  that  this  *decree  cannot  stand.  It  does  [*790] 
appear  to  me,  that  upon  investigating  the  transaction  between  the 
parties,  there  are  several  grounds,  any  one  of  which  would  be  fatal 
to  the  decree.  The  bill  states  the  ninth  condition,  and  proceeds 
entirely  upon  a  supposed  contract  to  be  found  in  that  condition. 
The  inaccuracy  in  the  description  of  the  property  sold  being,  that 
the  fines  of  the  manor  were  arbitrary,  in  the  terms  in  which 
that  is  expressed ;  and,  for  the  present  purpose,  I  will  assume  that 
that  is  the  meaning  of  the  Particular,  and  that  the  ninth  condition 
applies  as  well  to  the  description  to  be  found  in  the  title-page  of 
the  Particulars  as  to  the  enumeration  and  description  of  Lot  One ; 
in  my  opinion  the  result  will  be  precisely  the  same ;  and  therefore 
it   is  not  material  to  discuss  that  point,  which  was  raised  at  the 

(1)  6  R.  K.  71  (7  Yes.  3o). 
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White       Bar.    The  result  therefore  is,  according  to  the  plaintiff^s  statement, 

CuDDON.      ^^^^  h^  ^^^  bought  a  manor  which  turns  out,  as  to  two  particulars 

that  he  states,  to  have  been  inaccurately  described;   that  he  was 

invited  to  bid  at  the  auction  upon  a  representation  that  all  the 

fines  were  arbitrary ;  but  that  he  finds  (this  is  the  statement  in 

the  bill)  that  upon  the  admission  of  an  heir  the  fine  is  not  arbitrary, 

but  a  small  fixed  fine,  and  that  upon  the  admission  of  a  widow 

to  her  free-bench  the  fine  is  not  arbitrary ;  and  those  two  points 

he  makes  the  grounds  upon  which  he  claims  compensation  upon 

this  construction   of  the  ninth   condition.      Now,  by  the   ninth 

condition,  if  there  is  any  omission  or  inaccuracy  (I  am  not  now 

quoting  the  very  words  of  it  in  the  Particulars),  the  party  suffering 

by  that  misdescription,  whether  the  vendor  or  the  purchaser,  is 

to  have  compensation   either  by  an   addition  to,  or  diminution 

of,  the  purchase  money  contracted  to  be  paid;   the   whole   bill 

proceeds  upon  a  supposed  contract  arising  from  the  ninth  condition, 

[  •701  ]       *applicable  to  the  circumstances  of  the  case  as  stated  upon  the 

bill.     Now,  taking  that  to  be  the  nature  of  the  case  made  by  the 

bill,  it  would,  I  apprehend,  result  that  that  was  a  condition  which, 

as  against  all  parties,  it  is  clear  that  a  court  of  equity  could  not 

carry  into  effect,  because,  assuming  that  to  be  the  construction 

of   the  transaction   between  the  parties,  it  would  be  a  sale   by 

trustees  of  a  manor  which  they  misrepresented,  and  which,  by  the 

evidence,  it  is  shown  they  had  the  means  at  least  of  accurately 

representing ;  they  entering  also,  as  a  part  of  that  contract,  into 

a  stipulation  that  compensation  shall  be  made  for  the  consequences 

of   that  misrepresentation.      Now,  if   the  plaintiff  be  right,  the 

trustees  have  so  conducted  themselves  as  to  make  it  a  case  of 

something  more  than  mere  error,  and  at  the  Bar  it  was  rather 

attempted  to  carry  the  case  beyond  mere  error,  and  the  evidence 

bore  out  the  proposition  to  a  certain  extent,  that  they  -had  the 

means  of  knowing;   they  were  informed  by  the  steward  of   the 

manor,  before  the  Particulars  were  published  or  circulated,  that 

the  fines  were  not  arbitrary;  that  there  were  certain  exceptions, 

particularly  in  the  case  of  an  heir.     Now,  if  with  knowledge  the 

trustees  have  advertised  the  estate  to  be  sold  with  a  misi*epresenta- 

tion  of  the  estate,  which  they  make  part  of  the  contract  under 

which  the  estate  is  sold,  they  have  certainly  dealt  with  the  property 

of  their  cestui  que  trust  in  a  manner  most  improper  and  most 

injurious  to   the  interests  of   those  whom  it   was  their  duty   to 

protect.     If  that  be  the  construction  of  the  contract,  it  appears 
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to  me  that  the  plaintiff  has  stated  and  proved  a  case  which  will  Whitjc 
put  himself  out  of  Court,  and  deprive  him  of  any  right,  as  against  cuddon. 
the  trustees,  to  claim  a  specific  performance  of  the  contract. 

But  there  would  be  another  insuperable  difficulty  *in  carrying      [  ''^^^  ] 
this  contract  into  effect;  which  would  be  the  utter  impossibility 
of  the  Master  executing  the  duty  which  the  decree  has  directed 
him  to  execute.     It  appears  that  there  is  a  misrepresentation  as 
to  the  fines  being  arbitrary,  but  that  the  purchaser,  the  plaintiff, 
had  a  knowledge  of  the  income  of  the  estate  for  the  last  thirty 
years.     Now  if    the  fines  were  altogether  arbitrary  during  the 
whole  of  that  period,  and  he  knew  the  exact  amount  of  the  income 
of  the  estate,  if  the  value  of  the  property  remained  the  same,  it 
must  be  immaterial  to  him  whether  the  fines  were  arbitrary  or  not. 
Because  if  the  result  of  thirty  years'  experience  shows  that  the 
fines  have  produced  a  certain  income,  he  estimates  the  money 
he  is  to  give  according  to  the  income  so  produced ;  and  whether 
that  income  is  produced  by  fines  arbitrary  or  by  fixed  fines,  it 
would  leave  him  in  the  same  situation  as  to  the  value  of   the 
property  he  was  purchasing,  and  it  was  so  admitted  at  the  Bar, 
and  that  the  real  subject  of  compensation  was  the  loss  which  he 
might  sustain  from  these  arbitrary  fines  not  being  afterwards 
improved  by  the  improvement  in  the  value  of  the  property.     Now 
by  what  scale  or  rule  is  the  Master  to  ascertain  how  far  the  estate 
is  less  valuable  than  it  would  have  been  if   the  fines  had  been 
arbitrary,   arising  from   the  circumstance  of    the  possibility  or 
probability  of  the  estate  improving  in  value  ?    Possibly  the  estate 
may  diminish  in  value,  and  then  the  difference  would  be  in  another 
direction.     But  it  is  an  inquiry  which  I  apprehend  it  is  utterly 
impossible  for  the  Master  to  make ;  and  that  also  has  been  in  more 
cases  than  one  considered  as  a  fatal  objection  to  a  decree  for 
compensation,  where  you  cannot  ascertain  what  the  compensation 
should  be.     Thai  difficulty  would  also  arise  if  the  bill  had  been 
in  a  different  form ;   if  it  *had  been  for  a  specific  performance       [  ♦793  ] 
of  the  contract,  not  alleging  the  contract  as  existing  in  the  ninth 
condition,  but  taking  the  representation  in  the  advertisement  and 
in  the  title-page  of  the  Particulars  as  inviting  the  parties  to  bid 
for  a  property  which,  upon  investigation,  it  turns  out  they  could 
not  have  in  the  form  and  terms  described.     The  bill  would  not 
then  be  a  bill  seeking  to  have  the  contract  performed,  but  to  take 
from  the  party  so  much  as  he  had,  and  then  asking  the  Court  to 
give  him  compensation  for  the  portion  of  the  interest  contracted 
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White       to  be  sold  which  he  had  not.     That  is  not  the  form  of  this  record ; 


r. 


CuDDON  hut  if  it  were  the  form  of  this  record,  the  Court  would  then  have 
to  ascertain,  as  against  the  cestui  que  trust,  whether  some  abat«- 
ment  should  take  place  in  the  purchase  money,  and  what 
arrangements  should  be  made ;  and  in  endeavouring  to  ascertain 
what  that  abatement  should  be,  you  would  be  met  by  the  same 
difficulty  which  presents  itself  from  the  bill,  as  it  stands,  treating 
this  as  coming  within  the  ninth  condition. 

For  these  reasons,  I  am  of  opinion  that  those  very  wholesome 
rules  that  have  been  established  with  reference  to  contracts  of  this 
sort  would  be  overturned  in  both  the  particulars  to  which  I  have 
referred,  if  the  decree  of  the  Court  of  Exchequer  should  stand, 
giving  the  plaintiff  a  specific  performance,  with  a  declaration  that 
he  was  entitled  to  an  abatement  of  the  purchase  money  in  resi>ect 
of  the  supposed  difference  in  the  value  of  the  property  purchased, 
from  that  which  it  would  have  borne  if  it  had  been  properly 
represented  in  the  Particulars. 

It  is  not  necessary  to  say  more  upon  this,  because  I  understand 
that  the  appellant  does  not  object  to  give  a  conveyance  upon  the 
r  '794  ]  payment  of  the  purchase  *money.  The  solicitor  on  behalf  of 
the  purchaser  having  informed  the  House  that  he  was  willing 
to  take  it  upon  those  terms,  it  is  unnecessary  to  consider  how 
far,  if  it  had  been  resisted,  that  decree  could  have  been  made  upon 
the  record  as  it  stands.  I  only  mention  that  to  guard  against  its 
being  supposed  that,  if  it  had  been  resisted,  this  House  would 
have  thought  it  competent  to  make  a  decree  of  that  kind.  I 
merely  say  that  question  has  not  been  brought  into  discussion, 
and  therefore  it  is  not  part  of  the  decision  in  this  case.  This 
bill  having  been  filed  upon  a  ground  which,  in  the  opinion  of  your 
Lordships,  entirely  fails,  naoiely,  that  the  respondent  was  entitled 
to  a  specific  performance  of  the  contract  contained  in  the  ninth 
condition,  with  an  abatement  for  the  supposed  difference  in  the 
value  of  the  property, — although  your  Lordships  make  a  decree 
for  a  specific  performance,  at  the  option  of  the  party,  I  apprehend 
that  your  Lordships  will  be  of  opinion  that  the  appellant  ought 
not  to  be  placed  in  a  worse  situation  upon  that  ground  than  he 
would  have  been  in  if  the  bill  had  been  dismissed.  That  bill  must 
have  been  dismissed  with  costs ;  and  I  apprehend  therefore  that 
while  your  Lordships  now,  by  consent  of  the  defendants,  make 
a  decree  for  the  respondent,  for  a  specific  performance,  you  will 
make  the  respondent  pay  the  costs  of  the  suit. 
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I  am  likewise  of  opinion  that  this  decree  ought  to  be  reversed.      Cuddon. 
I  do  not  accede  to  the  argument  on  the  part  of  the  appellant,  that 
there  was  no  misdescription  or  misstatement  in  the  Particulars 
of  sale,  with  respect  to  Lot  One,  purchased  by  the  respondent. 
I  am  clearly  of  opinion  that  the  statement  in  the  title-page  of  the 
Particulars,  that  the  *fines  are  arbitrary,  is  part  of  the  contract       [  •795  ] 
between   these  parties,   in  the   same  manner  as  if   it  had  been 
repeated  in  the  description  of  Lot  One.     The  property  was  bought 
according  to  the  description  of  it  in  the  document,  which,  in  the 
ninth   condition    of   sale,  is  called  "  this   Particular ; "    and  the 
vendors  are    bound  by  any  statement   respecting    the  property 
contained  in  any  part  of  the  Particular.     The  statement  in  the 
title-page,  as  to  fines,  is  the  same  as  if  it  had  been  ''  the  fines 
mentioned  in  the  first  lot  are  arbitrary ;  "  and  it  cannot  be  rejected 
because  it  is  not  afterwards  repeated.     So  I  apprehend  the  state- 
ment in  the  title-page,  that  '*  the  land-tax  is  redeemed,"  is  part 
of  the  contract  with  respect  to  all  the  lots,  although  it  is  repeated 
in  the  description  of  lots  two  and  four,  and  not  in  that  of  lots 
one  and  three.    I  cannot  doubt  that  an  action  of  assumpsit  might 
have  been  maintained  by  the  purchaser  of  lot  three,  alleging  an 
undertaking  by  the  vendors  that  the  fines  were  arbitrary  ;  whereas 
if  this  statement  was  not  parcel  of  the  contract,  the  only  remedy 
at  law  would  be  an  action  for  a  deceitful  representation ;  which 
could  only  be  supported  by  proof  of  actual  fraud.     Nor  can  it  be 
successfully  contended  that  this  representation  was  only  for  the 
purpose  of  putting  the  purchaser  on  inquiry,  or  was  done  away 
with  by  the  inquiries  of  the  respondent  touching  other  matters. 
The  representation   that  the  fines  are  arbitrary  is  precise  and 
definite,  demanding  no   fui'ther  inquiry ;    and   its   effect   cannot 
be  impaired  by  anything  short  of  clear  proof  that  the  respondent, 
before  the  sale,  knew  that  it  was  erroneous. 

I  likewise  think  that,  in  respect  of  the  fines  payable  on  the 
admission  of  the  customary  heir,  there  is  a  breach  of  the  under- 
taking. These  payments,  whatever  *may  have  been  their  origin,  [  *79<'  1 
are  denominated  and  considered  fines  as  much  as  the  payments  to 
the  lord  on  admission  of  an  alienee  to  a  copyhold  tenement ;  and 
in  this  manor  the  fine  on  admission  of  the  customary  heir,  instead 
of  being  arbitrary,  entitling  the  lord  to  two  years',  or  a  year  and  a 
half^s,  or  a  year's  improved  value,  is  fixed  to  the  amount  of  one 
year's  quit-rent. 
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White  Perhaps  under  the  ninth  condition  the  respondent  might  have 

CuDDOK.  claimed  a  compensation,  and  might  have  been  entitled  to  a  specific 
performance,  subject  to  such  compensation.  But  what  was  the 
true  principle  of  this  compensation  ?  Not,  in  my  opinion,  what  he 
did  claim  and  what  has  been  decreed  to  him.  He  entirely  dis- 
regards the  representation  in  the  Particulars  that  the  profits  of  the 
manor  had  been,  on  an  average  of  eight  years,  150/.  a  year.  This 
was  the  most  material  part  of  the  representation  for  guiding 
a  purchaser  in  the  offer  he  should  make ;  and  the  statement 
respecting  the  fines  being  arbitrary  must  be  incorporated  with 
this,  making  the  effect  of  the  whole  to  be  that  the  profits  amounted 
to  150{.  a  year  from  arbitrary  fines.  In  point  of  fact  the  fines  on 
alienation  are  arbitrary,  but  those  on  descent  are  certain.  This 
is  a  misdescription,  which  may  be  prejudicial  to  a  purchaser ;  for 
the  profits  arising  from  arbitrary  fines  may  increase  from  an 
improved  annual  value,  although  they  may  fall  off  from  a  decline 
in  the  annual  value.  I  apprehend  also  that  his  claim  must 
be  limited  to  the  fines  on  descent ;  for  the  representation  could 
not  be  understood  to  extend  to  fines  on  the  admissions  of 
widows  to  their  free-bench.  I  believe  there  is  no  manor  in 
England  where  the  widow  pays  two  years'  improved  value,  or  any 
arbitrary  fine,  in  respect  of  her  free-bench.  Where  she  takes  the 
[  'zg?  ]  whole  customary  *  tenement,  there  is  generally  no  admission  at  all, 
her  estate  being  a  continuation  of  the  seisin  of  the  husband  ;  when 
she  takes  only  a  part,  the  heir  is  admitted  to  the  whole  tenement, 
paying  his  fine ;  and  if  she  is  admitted  to  a  portion  of  the  tene- 
ment then  assigned  to  her,  the  payment  to  the  lord  is  merely 
nominal.  The  representation  respecting  the  fines  could  not  be 
understood  to  mean  more  than  that  such  fines  as  are  sometimes 
certain  and  sometimes  arbitrary,  viz.  fines  on  alienation  and 
descent,  are  in  this  manor  arbitrary.  But  how  does  the  respondent 
shape  his  demand  for  compensation?  He  wholly  discards  the 
representation,  on  which  he  purchased,  that  the  annual  profits 
amounted  to  150/. ;  and  he  seeks  a  compensation  equal  to  the 
difference  between  the  value  of  the  manor,  supposing  the  heir  to 
be  admitted  on  payment  of  one  year's  quit-rent,  and  the  widow  to 
make  a  nominal  payment  for  her  free-bench — and  what  the  value 
would  be  if  every  customary  heir,  and  every  widow,  were  on 
admission  to  pay  to  the  lord  two  year's  improved  value  of  the 
tenement.  It  was  on  a  refusal  of  this  compensation  that  he  filed 
his  bill.     This  is  the  case  of  compensation  which  he  makes  in  his 
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bill,  and  this  is  the  amount  of  compensation  for  which  he  has       Whitb 

obtained  a  decree.     The  decree  makes  no  reference  to  the  annual      cuddon. 

value  stated  in  the  Particulars,  and  makes  no  distinction  between 

the  fines  on  the  admission  of  the  heir  and  the  widow ;  therefore, 

if  the  vendors  had  been  acting  in   their  own  right  and   selling 

their  own  property,  I  am  of  opinion  that  the  decree  could  not  be 

supported.    But  the  consideration  that  they  sold  as  trustees,  is 

enough  to  show  that  specific  performance,  making  compensation, 

ought  not  to  have  been  decreed.    It  is  an  implied  condition  that 

trustees  to  *8ell  will  use  all  reasonable  diligence  to  obtain  the  best      [  *798  ] 

price.    If  they  fail  in  reasonable  diligence,  if  they  contract  under 

circumstances  of  haste  and  improvidence,  a  court  of  equity  will 

not  enforce  the  specific  performance  of  the  contract,  however  fair 

the  conduct  of  the  purchaser  may  have  been.     The  remedy  of  an 

action  at  law  is  open  to  such  a  purchaser,  but  he  has  no  claim  to 

the  assistance  of  a  court  of  equity.     In  this  case  the  trustees  were 

guilty  of  gross  negligence  in  stating  that  the  fines  were  arbitrary, 

and  still  more  in  stating  that  the  annual  profits  for  the  last  eight 

years  amounted  to  1502.  a  year,  whereas  during  that  period  they 

amounted  to  2022.  a  year  ;  and  they  exceeded  1502.  a  year,  upon  an 

average  of  80  years ;  so  that  the  property  of  the  cestui  que  trust 

was  sold   greatly  under  its  value.     But  after  a  sale  upon  such 

a  mistaken  representation  of  the  annual  value,  the  respondent, 

according  to  the  claim  he  has  made  in  the  Master's  office  under 

the  decree,  would  be  entitled  to  an  abatement  of  9932.,  or  one-third 

of  the  purchase  money.     In  selling  the  trust  property  in  such  a 

manner  and  with  such  a  result,  the  trustees  would  certainly  be 

guilty  of  a  gross  breach  of  trust.     The  contract,  therefore,  cannot 

be  specifically  enforced  against  them,  and  the  purchaser  ought  to 

be  left  to  an  action  at  law,  to  recover  damages  from  them  adequate 

to  the  loss  he  can  show  that  he  has  sustained  by  their  breach  of 

contract.     The   suggestion,  that   there  might   be  a  decree  for  a 

specific  performance  against  the  trustee,  leaving  it  to  the  cestui 

que  trust  afterwards  to  seek  to  set  aside  the  sale,  is  very  properly 

disclaimed  on  the  part  of  the  respondent. 

Under  these  circumstances,  I  think  that  the  bill  ought  to  have 
been  dismissed  with  costs,  and  that  in  strictness  we  should  have 
been  bound  to  give  judgment  *to  this  effect ;  but  I  am  glad  to  think  [  *799  | 
that,  by  consent,  the  decree  will  stand  for  a  specific  performance, 
according  to  the  terms  of  the  agreement,  without  any  abatement, 
the  respondent  paying  the  costs  of  the  suit  in  the  Court  of  Chancery, 
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White       Lord  Brougham  : 

t?. 
CuDDON.  The  reason  why  I  made  a  reference   to  the  consent  of  the 

appellant,  was  for  the  purpose  of  what  my  noble  and  learned 
friends  have  both  adverted  to;  that  your  Lordships  may  not 
appear  to  have  given  any  kind  of  opinion  as  to  what  would  have 
been  the  consequence  if  the  specific  performance  had  been  con- 
tested. I  apprehend  the  decree  should  be  for  a  specific  performance, 
it  being  stated  the  defendant  not  objecting. 

Lord  Cottbnham  : 

I  proposed  that  there  should  be  a  decree  for  a  specific 
performance,  the  defendant  not  objecting. 

Mr,  Bethell  : 

Just  so,  my  Lords;  the  respondent  asking,  and  the  defendant 
not  objecting  thereto.  Then  it  will  be  the  usual  decree,  the 
respondent  to  pay  the  costs  of  the  suit  below. 
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ATTORNEY-GENERAL  v.  WILSON.  i84o. 

(Cr.  &  Ph.  1—30;  S.  C.  10  L.  J.  Ch.  53;  4  Jur.  1174.)  ^^'iV.'  ^^' 

[Sbb  a  report  of  the  judgment  of  the  Lord  Chancellor  on  the         ~~ 
hearing  of  this  case  at  the  end  of  the  report  of  the  same  case  on 
demurrer  before  the  Vice-Chancellor,  in  47  R.  R.  at  p.  180.] 


OWENS  V.  DICKENSON  (1).  i8»o. 

2?w.  18,  19, 
(Cr.  &  Ph.  48—56 ;  S.  C.  4  Jur.  1 151.)  21. 

The  general  engagements  of  a  married  woman  are  enforced  by  a  court  of  |^^ 

eqoitj  against  her  separate  estate.  Cottexham, 

Where  a  married  woman  whose  real  estate  was  settled,  on  her  marriage,  L.C. 

to  such  uses  as  she  should,  by  any  deed  or  instrument  in  writing,  attested  [  ^8  ] 

by  one  witness,  or  by  her  will,  appoint,  and  in  default  of  appointment, 
upon  trustd  for  her  sole  and  separate  use  for  life,  with  remainder  over,  made 
her  will,  in.  pursuance  of  the  power,  and  thereby  charged  her  real  estate 
with  payment  of  her  debts :  It  was  held  that  this  was  a  good  charge  on  the 
real  estate  of  all  her  written  engagements ;  and  sembhf  also,  of  her  debts 
generally,  whether  evidenced  by  writing  or  not. 

The  prox)er  form  of  a  decree  in  a  suit  by  a  holder  of  her  written  engage- 
ment, on  behalf  of  himself  and  all  other  creditors,  for  payment  of  their 
debts  out  of  the  real  estate,  was  an  inquiry  what  debts  there  were  to  be 
paid  under  the  provisions  of  the  will;  and  that  the  plaintiff  must,  therefore, 
prove  his  debt  over  again  before  the  Master. 

By  a  settlement  made  in  May,  1824,  on  the  marriage  of  Mary 
M'Grier,  widow,  with  Hugh  Jones,  certain  freehold  messuages  and 
hereditaments,  the  property  of  Mary  M*Grier,  were  conveyed  to 
two  persons,  to  such  uses  as  she  should,  by  any  deed  or  other 
instrument  in  writing,  attested  bj^  one  witness,  or  by  her  will, 
attested  by  three  witnesses,  from  time  to  time  appoint,  and,  in 
default  of  appointment,  in  trust  to  pay  to  or  permit  her  to  receive 
the  rents  and  profits  thereof,  for  her  life,  to  and  for  her  sole  and 
separate  use  and  benefit,  independent  of  her  then  intended  husband, 
and  after  her  death,  to  the  use  of  Thomas  M'Grier,  her  son  by  a 
former  marriage,  and  his  issue  as  therein  mentioned,  with  remainder 
over.  By  the  same  settlement  certain  stock  in  trade,  furniture, 
and   other  effects  of  Mary  M*Grier  were  assigned   to  the   same 

(1)  As  to  the  effect  of  the  Married  woman's  separate  estate  to  her  general 

Women's  Property  Act,  1 893,  upon  this  engagements,  see  the  observations  at  the 

and  other  decisions  of  a  similar  character  commencement  of  the  report  of  Murray 

establishing  the  liability  of  a  married  v.  Barhe  in  41  B.  H.  at  p.  52. — 0.  A.  S. 
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Owens       persons,  in  trust  for  her  sole  and  separate  use  during  her  Ufe,  and 
Dickenson,    after  her  death  for  the  said  Thomas  M'Grier  absolutely. 

Part  of  the  property  included  in  the   settlement  consisted  of 
a  freehold  public-house,  with  the  fixtures  and   furniture  thereto 
belonging. 
[^9]  In  September,  1828,  Mary  Jones  (formerly  Mary  M'Grier),  having 

occasion  for  the  sum  of  2102.,  agreed  with  the  plaintiff  (Moses 
Owens)  that  he  should  J;ake  the  public-house  as  her  tenant,  at  the 
yearly  rent  of  40/.,  and  should  purchase  the  licence,  fixtures,  and 
furniture,  for  the  sum  of  210/. ;  and  that  the  same  sum  should  be 
repaid  by  Mary  Jones  to  the  plaintiff  on  his  quitting  the  premises, 
and  delivering  up  the  licence,  fixtures,  and  furniture,  at  six  months' 
notice.  The  plaintiff  accordingly  took  possession  of  the  public- 
house,  fixtures,  and  furniture,  and  paid  the  sum  of  210/.  to  Mary- 
Jones's  order ;  and  thereupon  she  executed  a  memorandum  in  the 
followipg  words : 

**  I  do  hereby  agree  to  accept  Moses  Owens  as  my  tenant  of  the 
public-house  situated  at  the  east  side  of  Sea  Brow,  with  the  privi- 
lege oi  letting  it,  and  to  return  to  the  said  Moses  Owens  the  sum 
of  2].0/.  which  he  paid  for  licence,  fixtures,  and  appurtenances, 
as  per  inventory,  provided  he  leaves  the  said  house  within,  a 
giveil  notice. 

"  Dated  this  1st  of  September,  1828.    • 

**  Mary  X  Jones, 
Her  mark." 

The  plaintiff  continued  to  occupy  the  premises,  as  tenant  to 
Mary  Jones,  until  the  time  of  her  death,  in  April,  1832. 

Mary  Jones,  by  her  will,  dated  the  9th  of  February,  1882,  and 
executed  in  the  manner  required  by  the  po^ver  reserved  in  the 
settlement,  after  reciting  the  power,  devised  and  appointed  all  her 
real  estate  to  William  Dickenson,  William  France,  and  Michael 
Oldfield,  whom  she  also  appointed  her  executors,  in  fee-simple, 
upon  certain  trusts  for  the  benefit  of  her  son  Thomas  M*6rier 
[  *50  ]  for  his  life,  and  of  other  persons  after  his  death;  and  *she  charged 
her  real  estate  with  the  payment  of  her  debts,  and  funeral  and 
testamentary  expenses.     The  executors  proved  the  will. 

After  the  death  of  Mary  Jones,  which  happened  in  the  lifetincie 
of  her  husband,  the  plaintiff  continued  to  occupy  the  premises  as 
tenant  to  Thomas  M^Grier  until  the  year  1886,  when,  in  pursuance 
of  a  notice  given  to  him  for  that  purpose  by  Thomas  M'Grier,  he 
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quitted  the  premises,  and  delivered  up  to  him  the  licence,  fixtures,       Owens 
and  furniture,  and  thereupon  claimed  to  be  paid  the  sum  of  21 0{.    dickb'nbon. 
as  due  to  him  from  the  estate  of  Mary  Jones. 

That  demand  having  been  refused,  the  plaintiff  filed  this  bill, 
on  behalf  of  himself  and  the  other  unsatisfied  creditors  of  Mary 
Jones,  against  the  trustees  and  executors  of  her  will,  and  against 
Thomas  M'Grier  and  the  other  persons  beneficially  interested 
under  the  will,  praying  that  the  estate,  as  well  real  as  personal, 
to  which  the  testatrix  was  entitled  to  her  separate  use,  or  over 
which  she  had  a  disposing  power,  might  be  applied  in  payment  of 
the  debts  of  the  plaintiff  and  the  other  creditors,  in  a  due  course  * 
of  administration. 

The  defendants,  by  their  answers,  disputed  the  debt,  and  insisted 
particularly  on  the  suspicious  character  of  the  memorandum,  as 
being  written  on  a  small  slip  of  paper,  signed  only  by  a  mark,  and 
without  any  attesting  witness.  One  of  the  plaintiff*s  witnesses, 
however,  stated  that  he  was  present  when  Mary  Jones  affixed  her 
mark  to  the  memorandum,  and  saw  her  do  it,  though  he  was  not 
formally  an  attesting  witness ;  and  the  various  circumstances  which 
led  to  the  agreement  were  also  proved  in  evidence. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor.  [  6i  ] 

« 

Mr.  Bethell  and  Mr.  Spurrier,  for  the  plaintiff  [cited  Murray 
V.  Barlee  (l)]. 

Mr.   IVigram  and  Mr,  J.  Russell,  for  the  defendants  [cited 
Hulme  V.  Tenant  (2)]. 

Mr.  Bethell,  in  reply.  L  52  ] 

The  Lobd  Chancellor  :  Dec.  21. 

Two  points  were  taken  in  the  argument,  one  as  to  the  honesty  of 
the  transaction  and  the  truth  of  the  case  represented  by  the 
plaintiff,  and  the  other  as  to  the  effect  of  the  will  of  a  married 
woman  upon  her  separate  property  as  applicable  to  the  payment  of 
this  and  other  debts. 

Now,  certainly,  where  the  title  is  made  to  rest  on  a  document 
merely  signed  by  the  mark  of  the  party,  it  is  more  probable,  than 
in  ordinary  cases,  that  the  party  may  not  have  been  aware  of  its 
contents;  for  the  inability  to  write  may,  perhaps,  to  a  certain 
degree,  imply  the  inability  to  read ;  and,  therefore,  such  a  document, 

(1)  41  K.  li.  52  (3  My.  &  K.  209).  (2)  1  Br.  C.  C.  16. 
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Owens  standing  alone,  might  be  so  far  open  to  suspicion  as  to  create  a 
DicKEKRON.  necessity  for  an  inquiry ;  but  in  this  case  there  are  so  many  other 
circumstances  connected  with  and  leading  to  the  agreement,  that 
there  does  not  appear  to  me  to  be  any  thing  to  awaken  the  least 
suspicion.  (His  Lordship  then  examined  the  facts  of  the  case  in 
detail,  and  proceeded  as  follows :) 

This  married  woman,  as  it  appears  by  the  settlement,  had  a 
separate  estate,  subject  to  her  appointment  by  will  or  deed  or  other 
instrument  in  writing,  attested  by  one  witness.  Having,  by  her 
mark,  put  her  signature  to  the  document  which  recognised  the 
210L  as  a  debt  which,  in  certain  circumstances,  she  was  to  be 
liable  to  pay  to  the  plaintiff,  she  makes  her  will,  and  by  her 
will  charges  all  her  debts  upon  property  which  she  had  power  to 
dispose  of. 
[  »•'*  J  Now  that  document  alone,  within  the  authority  of  cases  which 

have  been  decided  (i),  would  have  been  operative  upon  her  separate 
estate,  but  not  by  way  of  the  execution  of  a  power,  although  that 
has  been  an  expression  sometimes  used,  and,  as  I  apprehend,  very 
inaccurately  used,  in  cases  where  the  Court  has  enforced  the  con- 
tracts of  married  women  against  their  separate  estate.  It  cannot 
be  an  execution  of  the  power,  because  it  neither  refers  to  the  power 
nor  to  the  subject-matter  of  the  power ;  nor,  indeed,  in  many  of 
the  cases,  has  there  been  any  power  existing  at  all.  Besides,  as  it 
was  argued  in  the  case  of  Murray  v.  Barlee,  if  a  married  woman 
enters  into  several  agreements  of  this  sort,  and  all  the  parties  come 
to  have  satisfaction  out  of  her  separate  estate,  they  are  paid  ^kiH 
passu;  whereas,  if  the  instruments  took  effect  as  appointments 
under  a  power,  they  would  rank  according  to  the  priorities  of  their 
dates.  It  is  quite  clear,  therefore,  that  there  is  nothing  in  such  a 
transaction  which  has  any  resemblance  to  the  execution  of  a  power. 
What  it  is,  it  is  not  easy  to  define.  It  has  sometimes  been  treated 
as  a  disposing  of  the  particular  estate ;  but  the  contract  is  silent  as 
to  the  separate  estate,  for  a  promissory  note  is  merely  a  contract  to 
pay,  not  saying  out  of  what  it  is  to  be  paid,  or  by  what  means  it  is 
to  be  paid ;  and  it  is  not  correct,  according  to  legal  principles,  to 
say  that  a  contract  to  pay  is  to  be  construed  into  a  contract  to  pay 
out  of  a  particular  property,  so  as  to  constitute  a  lien  on  that 
property.  Equity  lays  hold  of  the  separate  property,  but  not  by 
virtue  of  any  thing  expressed  in  the  contract ;  and  it  is  not  very 

(1)  See,    besides  the  cases  before  mentioned,    Heathu  v.  Thoma9,  10  B.  R. 
122  (15  Ves.  596). 
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consistent  with  correct  principles  to  add  to  the  contract  that  which       Owens 
the  party  has  not  thought  fit  to  introduce  into  it.     The  *view  taken    diokknson. 
of  the  matter  by  Lord  Thurlow,  in  Hulme  v.  Tenant  (i),  is  more       [  *5*  ] 
correct.    According  to  that  view,  the  separate  property  of  a  married 
woman  being  a  creature  of  equity,  it  follows,  that,  if  she  has  a 
power  to  deal  with  it,  she  has  the  other  power  incident  to  property 
in  general ;  namely,  the  power  of  contracting  debts  to  be  paid  out 
of  it ;  and  inasmuch  as  her  creditors  have  not  the  means  at  law  of 
compelling  payment  of  those  debts,  a  court  of  equity  takes  upon 
itself  to  give  effect  to  them,  not  as  personal  liabilities,  but  by  laying 
hold  of  the  separate  property,  as  the  only  means  by  which  they  can 
be  satisfied. 

Now  these  considerations  are  important,  because  it  was  part  of 
the  argument  that  a  married  woman,  although  she  can  enter  into 
a  species  of  contract,  and  bind  herself  by  a  promissory  note  (for 
that  was  the  case  put),  yet  that  she  cannot  be  considered  as  having 
creditors ;  and  therefore,  when  she  makes  her  will  and  directs  that 
her  debts  are  to  be  paid,  that  part  of  the  will  cannot  be  carried  into 
effect.  But  all  the  cases  suppose  she  can  have  creditors.  The  holder 
of  her  promissory  note  has  her  contract,  which  equity  considers  her 
capable  of  entering  into ;  and  it  would  be  a  very  strong  proposition 
to  say  that  when  she  has,  by  an  instrument  under  her  hand, 
acknowledged  her  debt  and  promised  to  pay  it,  she  is  not  to  be 
considered  as  creating  an  obligation  which  binds  her.  There  is, 
however,  no  ground  for  supporting  such  a  proposition,  and  it  would 
be  interfering  very  much  with  the  rights  which  this  Court  considers 
are  attached  to  the  property  of  a  married  woman,  to  put  such  a 
construction  on  her  contract. 

In  this  case  the  debt  is  proved :  there  is  nothing  of  suspicion  to  [  55  ] 
make  one  suppose  this  was  not  a  bond  fide  debt,  or  that  the  testatrix 
was  not  indebted  to  the  plaintiff  in  that  sum  at  the  time  she  made 
her  will.  By  her  will  she  has  charged  her  separate  property  with 
the  payment  of  this,  at  least,  among  other  debts ;  and  therefore  1 
think  that,  under  the  will,  the  liability  of  the  separate  property  to 
pay  this  debt  is  established.  But  by  her  will  she  appoints  her 
separate  property  to  pay  her  debts  generally,  and  therefore  there 
must  be  an  inquiry  as  to  other  debts ;  and  the  result  of  that  inquiry 
may  give  rise  to  some  further  questions  which  it  is  not  at  present 
necessary  to  anticipate,  because  the  authorities  are  very  vague  as 
to  what  are  to  be  considered  debts  in  this  sense.     I  observe  that  in 

(1)  1  Br.  C.  C.  16,  seep.  21. 
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Owens  Clinton  v.  WiUesii),  Sir  Thomas  Plumer  suggested  a  doubt  whether 
Dickenson.  ^^  ^^8  necessary  they  should  be  secured  by  writmg ;  and  it  certainly 
seems  strange  that  there  should  be  any  difference  between  a 
contract  in  writing,  when  no  statute  requires  it  to  be  in  writing, 
and  a  verbal  promise  to  pay.  It  is  an  artificial  distinction  not 
recognised  in  any  other  case.  On  that  point,  however,  I  give  no 
opinion  at  present.  It  must  be  referred  to  the  Master  to  inquire 
what  debts  there  are  to  be  paid  under  the  provisions  of  the  will, 
with  liberty  to  state  special  circumstances. 

A  discussion  then  arose  at  the  Bar  as  to  the  form  of  the  decree, 
it  being  suggested,  on  the  part  of  the  plaintiff,  that  he  should  at 
once  be  declared  entitled  to  be  paid  the  sum  of  210/.,  with  interest, 
pa7'i  jiassu  with  the  other  creditors  of  the  testatrix,  out  of  the 
property  which  passed  under  her  testamentary  appointment ;  and 
[  *66  1  *that  the  inquiry  should  be,  what  other  debts  were  charged  on 
such  property. 

The  Lord  Chancellor  : 

Where  there  is  a  contest  between  specific  incumbrancers  on  an 
estate,  the  plaintiff  has  only  to  prove  his  debt,  once  for  all,  at  the 
hearing ;  because  all  the  parties  interested  in  disputing  it  are  then 
before  the  Court.  But,  in  a  suit  by  one  or  more  creditors  on  behalf 
of  all,  as  every  creditor  has  a  right  to  question  the  claim  of  every 
other,  because  it  may  interfere  with  his  own,  and  as  all  are  not 
before  the  Court  at  the  hearing,  the  plaintiff  in  such  a  suit  is  called 
upon  to  prove  his  debt  over  again  before  the  Master,  although  he 
may  have  established  it  here :  and  I  have  known  several  instances 
in  which  the  debt,  after  having  been  proved  here,  has  failed  before 
the  Master,  and  ultimately  the  bill  has  been  dismissed.  Now,  in 
this  case,  the  plaintiff,  claiming,  not  by  virtue  of  a  specific  charge, 
but  under  the  will,  must  claim  as  being  entitled  under  the  descrip- 
tion contained  in  the  will;  and  therefore  the  ordinarv  rule  in 
creditors'  suits  applies  directly  to  this  case ;  and  the  decree  must 
be  in  the  form  I  have  mentioned.  Of  course  the  proof  given  here 
will  be  proof  before  the  Master  in  support  of  the  plaintiff's  claim. 
If  there  should  be  any  defect  in  that  proof,  any  of  the  other 
creditors,  if  there  be  such,  will  have  a  right  to  raise  the  question. 

(1)  1  Sug.  Pow.  208,  n. 
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Specific  performance  may  be  enforced  of  a  written  contract  for  the  sale  ^'^^ 

of  land  with  a  parol  variation  in  favour  of  the  defendant.  [  ^7  ] 

An  objection  to  a  bill  b}'  an  incorporated  Railway  Company  for  specific 
performance  of  a  conti*act,  for  the  purchase  of  land,  entered  into  by  their 
agent,  that  it  did  not  appear  that  the  agent  was  authorised  under  the 
corporate  seal,  and  therefore  that  there  was  no  mutuality,  overruled,  on 
the  ground  that  the  Company  had,  before  the  bill  was  filed,  not  only  acted 
on  the  contract  by  entering  into  possession  of  the  land,  but  actually  made 
a  railroad  over  it. 

The  bill  was  filed  by  an  incorporated  Railway  Company,  praying 
the  specific  performance  of  an  agreement,  alleged  to  have  been 
entered  into  in  the  month  of  September,  1885,  between  one  Grifl&n, 
a  land  surveyor,  on  the  part  of  the  defendant,  and  a  person  of  the 
name  of  Cooke,  as  agent  of  the  Company,  for  the  sale  to  the  Company 
for  the  purposes  of  the  railway,  of  part  of  a  piece  of  land  belonging 
to  the  defendant,  of  which  the  Company  had  been  allowed  to  take 
possession ;  and  also  praying  an  injunction  to  restrain  the  defendant 
from  commencing  an  action  of  ejectment  against  the  Company. 

The  agreement,  as  stated  by  the  bill,  was  that  the  Company 
should  purchase  from  the  defendant  so  much  only  of  his  land  as 
was  actually  required  for  the  construction  of  the  railway,  that  is 
to  say,  la.  Ir.  16p. ;  and  should  pay  to  the  defendant,  as  the 
consideration  for  the  same,  and  also  as  compensation  for  all  loss 
and  inconvenience  which  should  ensue  to  him,  from  the  severance 
of  his  land,  or  otherwise  from  the  construction  of  the  railway,  the 
sum  of  120Z.  The  agreement,  as  so  stated,  was  evidenced  by  a 
memorandum  which  was  entered  in  a  book  belonging  to  Cooke,  and 
was  signed  by  Griffin,  a  counterpart  being  entered  in  a  book 
belonging  to  Griffin,  and  signed  by  Cooke.  The  memorandum  was 
in  the  following  terms : 

'*No.    Hemel  Hempstead.  Isaac  Winter.  £  [^8] 

38        0    2  17    Arable  Seed  Land  80 

84        0    2  39    Arable  Clover  Compensation     40 

A  1     1  16  120 


"  Mr.  Winter  reserves  two  pieces,  viz.  5p.  and  2r.,  but  without 
requiring  the  Company  to  make  any  way  to  them. 

"  1885,  Sept.  23rd.  Agreed,  John  Griffin." 

(1)  l!ymith  v.  Wheatcro/t  (1876)  d  Ch.  1).  223. 
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Shortly  after  the  execution  of  the  agreement,  an  abstract  of  title 
to  the  land  was  delivered  by  the  defendant's  solicitor  to  the  solicitor 
of  the  Company.  In  the  course  of  the  month  of  November  following 
the  title  was  accepted,  and  a  draft  conveyance  having  been  approved 
by  the  defendant's  solicitor  was  engrossed ;  but  on  its  being 
tendered  to  the  defendant,  in  the  month  of  December,  for  execution, 
he  refused  to  execute  it. 

In  the  meantime,  by  an  arrangement,  of  which  the  defendant  was 
apprised,  between  the  solicitors  of  the  respective  parties,  the  Company 
were  let  into  possession  of  the  land  in  question,  and  proceeded 
to  construct  a  railway  over  it.  The  defendant  having  subsequently 
threatened  to  bring  an  ejectment  for  the  land,  this  bill  was  filed. 

The  defendant,  by  his  answer,  admitted  that  he  had  authorised 
Griffin  to  treat  for  the  sale  of  the  land  in  question,  but  alleged  that 
he  had  instructed  him  to  stipulate  for  1202.  per  acre  as  the  price  of 
the  land,  and  for  a  communication  by  a  bridge  between  two  small 
portions  of  his  land,  which  would  be  severed  by  the  railway,  and 
that  he  had  never  authorised  him  to  enter  into  a  contract  on  the 
terms  stated  in  the  bill. 

This  representation  was  not  only  unsupported  by  evidence,  but 
was  directly  contradicted  by  Griffin,  upon  being  examined  as  a 
witness  in  the  cause  on  the  part  of  the  Company,  who  stated  that 
although  the  defendant  had  at  first  desired  him  to  stipulate  for  a 
communication  by  a  bridge  between  the  two  pieces  of  his  land  which 
w-ould  be  severed  by  the  railway,  yet  that  he  had  subsequently 
consented  to  waive  such  stipulation,  on  its  being  represented  to  him 
by  Griffin  that  the  Company  would  never  accede  to  it,  and  that  his 
ultimate  instructions  to  Griffin  were  to  make  the  best  bargain  with 
the  Company  that  he  could.  It  came  out,  however,  on  Griffin's 
cross-examination,  that  he  had  been  employed,  about  the  time  of 
the  contract  in  question,  by  numerous  landowners  in  the  neigh- 
bourhood, to  treat,  on  their  behalf,  for  the  sale  to  the  Company  of 
such  portions  of  their  land  as  were  required  for  the  purposes  of  the 
railway,  and  that  there  had  been  a  general  agreement  between  him 
and  Cooke,  applicable  to  all  contracts  of  that  kind  entered  into 
between  them,  that  the  Company  should  pay  separately  for  any 
timber  that  should  be  growing  on  the  lands  purchased,  and  should 
also  pay  the  surveyor's  expenses  and  the  costs  and  charges  of 
making  out  the  vendor's  title;  and  that  these  points  were  so 
well  understood  between  him  and  Cooke,  that  it  was  considered 
unnecessary  to  make  them  part  of  the  written  contract. 
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It  did  not  appear  that  the  defendant  had  ever  before  the  instita- 
tion  of  the  suit  insisted  on  the  stipulation  disclosed  by  Griffin's 
evidence,  relative  to  timber  and  expenses  of  sale,  nor  did  he  claim 
the  benefit  of  that  stipulation  by  his  answer. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 

It  was  contended,  for  the  defendant,  in  the  first  place,  that  the 
written  contract  did  not  contain  all  the  terms  of  the  agreement 
proved  to  have  been  entered  into  between  Cooke  and  Griffin ;  and 
that  the  contract  of  which  the  bill  sought  a  specific  performance 
was  not  the  agreement  proved,  but  an  imperfect  contract,  which  the 
Court  would  not  enforce ;  [and  secondly]  that  a  corporation  could 
only  bind  itself  by  its  corporate  seal ;  and  that  there  was  no 
evidence  that  Cooke  was  so  appointed  agent  of  the  Company ;  and 
if  he  was  not,  there  was  no  mutuality  in  the  contract.     *     ♦     ♦ 

Mr.  Wigram  and  Mr.  Bacon  appeared  for  the  plaintiffs. 

Mr.  Richards,  Mr.  Turner,  and  Mr.  J.  Russell  for  the 
defendants. 

[The  judgment  refers  to  the  principal  cases  cited  by  counsel.] 

The  Lord  Chancellob,  on  this  day,  asked  Mr.  Wigi'am,  the 
counsel  for  the  plaintiffs,  whether  his  clients  were  willing  to  do  that 
which  Griffin,  on  his  cross-examination,  stated  was  understood 
between  himself  and  Cooke. 

Mr.  Wigram  said,  the  Company  had  already  offered  the 
defendant  his  expenses,  and  that  there  was  no  timber  on  the  land ; 
but  that,  if  there  was  any,  they  were  willing  to  pay  for  it. 

The  Lord  Chancellor,  after  expressing  his  opinion  that  upon 
the  testimony  of  Griffin,  and  upon  the  evidence  afforded  by 
the  conduct  of  the  defendant,  it  was  clear  that  Griffin  had 
authority  to  make  the  contract  which  he  did  make,  and  stating, 
that  upon  this  point  his  Lordship  did  not  entertain  any  doubt 
at  the  time  at  which  the  case  was  argued,  proceeded  as  follows : 

I  wished,  however,  to  look  at  the  papers,  in  consequence  of  a 
statement  which  came  out  on  the  cross-examination  of  the  defen- 
dant's agent,  by  which  it  appeared  there  w^as  an  understanding 
between  him  and  the  agent  of  the  Company,  that,  in  all  contracts 
for  land  required  by  the  Company,  the  value  of  any  timber  on  the 
landy  the  expense  of  investigating  the  title,  and  other  expenses 
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The  which,  unless  there  was  some  special  agreement  between  the  parties, 
BiRMiNo-  would  fall  on  the  vendor,  should  be  paid  for  in  addition  to  the 
purchase  money  specified  in  the  contract :  and  that,  in  consequence 
of  this  understanding,  these  points  were  not  included  in  the  written 
contract  in  question.  This  was  urged  as  a  reason  why  the  Court 
should  refuse  a  Specific  performance.  It  cannot  possibly  have  that 
effect ;  but  it  might  have  this  effect,  namely  that  the  Court  would 
not  decree  a  specific  performance  without  taking  care  that  the  party 
should  have  the  benefit  of  such  an  understanding.  Such  an  under- 
standing cannot  operate  to  defeat  the  contract ;  because,  according 
to  the  statement  of  the  witness,  it  never  was  intended  to  form  part 
of  the  written  contract,  but  was  purposely  kept  out  of  it. 

This  is  not  a  case  within  the  meaning  of  those  decisions  in  which 

the  Court  has  said  that  it  will  not  specifically  perform  the  contract 

with  a  variation.     If  the  Court  finds  a  written  contract  has  been 

entered  into,  and  the  plaintiff  says,  "  That  was  agreed  upon,  but 

then  there  were  certain  other  terms  added,  or  certain  variations 

*made,"  the  Court  holds  that  in  such  a  case  the  contract  is  not  in 

the  writing,  but  in  the  terms  which  are  verbally  stated  to  have 

been  the  agreement  between  the  parties;   and,  therefore,  refuses 

specifically  to  perform  such  an  agreement.     On  the  other  hand,  it 

is  quite  competent  for  the  defendant  to  set  up  a  variation  from  the 

written  contract;  and  it  will  depend  on  the  particular  circumstances 

of  each  case  whether  that  is  to  defeat  the  plaintiffs'  title  to  have  a 

specific  performance,  or  whether  the  Court  will  perform  the  contract, 

taking  care  that  the  subject-matter  of  this  parol  agreement  or 

understanding  is  also  carried  into  effect,  so  that  all  parties  may 

have  the  benefit  of  what  they  contracted  for.     That  this  is  the  rule 

of  the  Court  is  sufficiently  established  in  many  cases,  of  which  I 

will  only  mention  three :  Joy  ties  v.  Statham  (i),  by  Lord  Hardwicke  ; 

Townshend  v.  Stangi'oom  (2) ,  by  Lord  Eldon;  and  liamsbottom  v. 

Gosden  (3),  by  Sir  William  Grant.    In  the  last-mentioned  case.  Sir 

William   Grant  put  it  to  the   plaintiff  whether  he  would   take 

a   specific   performance   with   the  performance  of    the  condition 

established  by  parol  testimony,  or  whether  he  would  have  the  bill 

dismissed.     The  only  doubt,  therefore,  I  should  have  had  if  Mr. 

Wigram  had  declined,  on  the  part  of  the  plaintiffs,  to  comply  with 

the  terms  mentioned  by  the  witness,  would  have  been,  whether,  in 

this  case,  the  variation  was  so  stated  as  to  entitle  the  defendant 


(1)  :}  Atk.  388. 

(2)  5  K.  K.  312  (G  Ves.  328}. 


(3)  12  K.  K.  207  (1  V.  &  B.  165), 
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to  the  benefit  of  it ;  because  he  does  not  state  it  in  his  answer,  nor 
does  he  prove  it,  nor  attempt  to  prove  it ;  but  it  comes  out  on  the 
cross-examination  of  the  plaintiffs'  witness.  On  such  a  statement, 
not  put  in  issue  between  the  parties,  and  which  the  plaintiffs  had, 
therefore,  no  opportunity  of  meeting,  I  should  certainly  not  have 
thought  it  right  to  act ;  but  as  it  appears,  on  the  evidence  before 
the  *Court,  that  such  an  understanding  existed,  I  should  probably 
have  thought  it  a  fit  subject  of  inquiry,  before  I  finally  disposed  of 
the  case,  if  the  course  taken  by  the  plaintiffs  had  not  made  it 
unnecessary  for  me  to  consider  the  point. 

There  is  only  one  other  point,  which  I  need  hardly  allude  to, 
namely,  the  objection  that  there  is  no  mutuality  in  this  contract, 
inasmuch  as  the  agent  of  the  plaintiffs  was  not  appointed  under 
their  corporate  seal,  and  therefore  they  are  not  bound  by  his  acts. 
It  is  not  very  easy  to  reconcile  all  the  cases  on  the  subject ;  but  the 
case  of  the  Mayor  of  Stafford  v.  Till  (i)  is  very  similar  to  the  present, 
as  to  the  circumstances  of  the  parties  to  the  contract ;  there  the 
Court  of  Common  Pleas  thought  that  the  corporation  were  entitled 
to  support  an  assumpsit  or  use  and  occupation  against  a  tenant, 
who,  though  he  did  not  hold  of  them  by  deed,  had  had  actual 
enjoyment  of  their  land.  So,  here  the  plaintiffs  have  not  only  been 
acting  on  the  contract  by  entering  into  possession  of  the  property, 
but  have  actually  destroyed  the  property  enjoyed  by  the  defendant 
previously  to  the  contract,  by  making  their  railway  over  it.  If, 
therefore,  it  were  necessary  for  the  defendant  to  file  a  bill  against 
these  plaintiffs,  I  have  no  doubt  but  that  they  would  be  compelled 
specifically  to  perform  the  contract. 

For  these  reasons,  the  plaintiffs  undertaking  to  pay  the  value  of 
the  timber,  if  any,  that  was  upon  the  land,  and  the  expenses 
referred  to  by  their  witness  (the  amount  to  be  ascertained  by  the 
Master  if  the  parties  differ),  there  must  be  a  decree  for  a  specific 
])erformance  according  to  the  terms  of  the  contract,  with  costs. 
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1840.  C0R8BIE  V.  FREE  and  Others  (1). 

J)ev,22,24.  ^  ' 
(Cr.  &  Ph.  64—76;  S.  C.  5  Jur.  790.) 

CoTTENHAM  ^^  ^  marriage  settlement,  after  reciting  that  the  intended  wife  was 

L.C.       *  possessed  of  1,500/.  which  the  husband  was  to  have  for  his  own  use  as 

[  64  ]  soon  as  the  marriage  should  take  effect,  and  that  she  had  also  a  vested 

interest  in  the  real  and  residuary  personal  estate  of  a  testator,  amounting 
to  the  sum  of  32,000/.  and  upwards,  which  would  be  equally  divided 
amongst  eight  children,  of  whom  she  was  one,  on  the  death  of  a  tenant 
for  life,  it  was  witnessed  that  in  consideration  of  the  intended  marriage  and 
of  the  sum  of  1,500/.  then  in  the  possession  of  the  intended  wife,  and  also 
of  the  said  vested  interest  of  the  value  of  4,000/.  and  upwards,  the  husband 
covenanted  that  his  heirs,  executors,  and  administrators  should,  imme- 
diately after  his  decease,  pay  to  the  trustees  of  the  settlement  the  sum  of 
4,000/.,  to  be  held  upon  certain  trusts  for  the  wife  and  the  children  of  the 
marriage ;  but  the  deed  contained  a  proviso,  that  the  heirs,  executors,  or 
administrators  of  the  husband  should  pay  all  other  debts  which  the  husband 
should  owe  at  his  death  in  preferonce  to  the  4,000/.,  and  that  they  should 
not  be  bound  to  pay  the  4,000/.  unless  the  assets  of  the  husband  should  be 
more  than  sufficient  to  pay  all  his  other  debts.  The  husband  became  a 
bankrupt  before  the  death  of  the  tenant  for  life,  but  he  survived  the  tenant 
for  life,  and  afterwai'ds  died  before  the  wife's  share  was  actiially  paid : 

Held,  that  the  husband's  assignees  were  not  entitled  to  receive  the  share 
without  performing  the  covenant. 

Robert  Buck,  by  his  will,  dated  the  Ist  of  September,  1768,  gave, 
devised,  and  bequeathed  all  his  real  estate,  and  all  the  residue  of 
his  personal  estate  (which  he  directed  to  be  invested,  as  soon  as 
convenient,  in  the  purchase  of  land),  to  certain  persons,  upon  trust 
to  apply  the  income  as  therein  mentioned :  and  he  directed  that, 
after  several  previous  limitations  should  have  determined,  the  rents 
and  profits  of  his  real  estates,  and  the  interest  and  profits  of  the 
then  residue  of  his  personal  estate,  should  be  paid  to  William  Buck 
and  Samuel  Buck,  and  several  other  persons  therein  named,  and 
the  survivors  and  survivor  of  them  for  life,  and  that  after  the 
decease  of  such  survivor  his  real  estate,  and  the  then  residue  of  his 
personal  estate,  should  be  divided  into  as  many  shares  as  there 
should  be  children  of  William  Buck  and  Samuel  Buck  then  living, 
such  shares  to  be  conveyed,  paid,  and  assigned  to  them  on  their 
[  *65  ]  respectively  attaining  the  age  of  twenty-one  years,  *and  the  income 
in  the  meantime  to  be  applied  for .  their  maintenance,  with  cross 
remainders  amongst  them  in  case  any  of  such  children  should  die 
under  that  age. 

In  August,  1800,  there  being,  in  all,  eight  children  of  William 
Buck  and  Samuel  Buck  in  esse,  including  the  plaintiff,  who  was  a 
daughter  of  William  Buck,  some  only  of  such  children  being  then 

(1)  In  re  Weafon  [1900]  2  Ch.  164,  69  L.  J.  Ch.  665,  82  L.  T.  591. 
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of  age,  and  several  of  the  tenants  for  life  named  in  the  will  being  Corsbie 
still  alive,  an  agreement  was  entered  into,  by  an  indenture  dated  frer. 
the  14th  of  August,  1800,  to  which  the  eight  children  were  severally 
made  parties,  and  which  was  afterwards  executed  by  those  who  were 
then  minors  as  they  successively  came  of  age,  whereby,  after  reciting 
the  will,  and  reciting  that  the  parties  thereto  were  desirous  of 
destroying  such  benefit  of  survivorship  amongst  themselves  as 
might  arise  by  any  of  them  happening  to  die  in  the  lifetime  of  the 
then  tenants  for  life,  or  the  survivor  of  them ;  it  was  mutually  ^^ 
agreed  that  the  same  share  of  the  real  and  residuary  personal 
estates  of  the  testator,  to  which  they  would  be  severally  entitled  in 
case  they  should  severally  be  living  at  the  death  of  the  surviving 
tenant  for  life,  should  be  conveyed,  paid,  and  assigned  to  the  heirs, 
executors,  or  administrators  of  any  of  them  who  should  happen 
to  die  before  that  time,  or  to  such  person  or  persons  as  should 
then  be  entitled  to  the  share  of  the  party  so  dying,  by  settlement, 
appointment,  or  devise,  or  otherwise  howsoever. 

In  the  year  1812  the  plaintiff  married  John  Corsbie ;  and,  on 
that  occasion,  a  settlement  was  made  between  John  Corsbie,  of  the 
first  part,  William  Buck,  the  father  of  the  plaintiff,  and  who  was 
the  last  surviving  tenant  for  life,  and  the  plaintiff,  then  Anne  Buck, 
of  the  second  part,  and  two  trustees  of  the  third  part,  whereby, 
after  reciting  the  intended  marriage,  and  reciting  that  *William  [  •66  ] 
Buck  had  given  to  Anne  his  daughter  the  sum  of  1,500/.,  of  which 
she  was  then  possessed,  and  which  John  Corsbie  was  to  have  and 
take  to  his  own  use  as  soon  as  the  marriage  should  take  effect,  and 
farther  reciting  that  Anne  Buck  had  a  vested  interest  in  the  real 
estate,  and  also  in  the  residue  of  the  personal  estate  of  the  late 
Robert  Buck,  amounting  to  the  sum  of  82,000/.  and  upwards, 
which  would  be  equally  divided  amongst  the  children  of  Samuel 
Buck,  then  deceased,  and  the  said  William  Buck,  of  which  children 
there  were  eight  in  all,  on  the  death  of   William  Buck  (as  by 

• 

reference  to  the  will  of  the  said  Bobert  Buck,  and  to  an  indenture 
of  eight  parts,  dated  the  14th  of  August,  1800,  which  indenture  was 
executed  by  all  the  children  of  the  said  Samuel  Buck  and  William 
Buck,  and  by  which  they  had  destroyed  the  benefit  of  survivorship 
created  by  the  said  will,  would  more  fully  appear) ;  it  was  witnessed,  - 
that,  in  consideration  of  the  intended  marriage,  and  of  the  sum  of 
1,500/.  then  in  the  possession  of  Anne  Buck,  and  also  of  the  vested 
interest  of  the  value  of  4,000/.  and  upwards  which  the  said  Anne 
Buck  had  in  the  real  estate,  and  also  in  the  residue  of  the  personal 
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CoRSBiE  estate  of  llobeit  Buck,  deceased,  expectant  on  the  death  of  William 
Free.  Buck,  John  Corsbie  did  thereby  covenant,  promise,  and  agree,  to 
and  with  the  trustees,  that  his  heirs,  executors,  and  administrators 
should  and  would,  immediately  after  his  decease,  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  trustees,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  the  sum  of  4,000/.,  in 
trust  for  Anne  Buck  during  her  life  in  case  she  should  survive  her 
husband,  and,  after  her  death,  upon  certain  trusts  for  the  benefit  of 
the  children  or  child  of  the  marriage.  The  settlement  concluded  with 
a  proviso,  that  it  was  thereby  agreed  between  the  parties  thereto,  and 
their  true  intent  and  meaning  was,  that  the  heirs,  executors,  or 
[  *67  I  administrators  *of  John  Corsbie  should  pay  and  satisfy  all  and  every 
other  debts  which  he  should  owe  at  the  time  of  his  death,  as  well 
those  due  upon  specialty  as  simple  contract,  in  preference  to  the 
4,000/.  above  mentioned;  and  that  they  should  not,  by  any  covenant, 
article,  clause,  or  agreement  therein  contained,  be  bound  or  com- 
pellable to  pay  the  4,000/.,  unless  John  Corsbie  should  have  assets 
more  than  sufficient  to  pay  and  satisfy  all  his  other  debts,  any 
thing  to  the  contrary  therein  contained  notwithstanding. 

In  the  year  1815  John  Corsbie  became  a  bankrupt,  and,  in  the 
year  1819,  William  Buck,  the  last  surviving  tenant  for  life,  died, 
whereupon  the  trust  property  become  divisible  into  eight  shares, 
no  child  either  of  William  Buck  or  Samuel  Buck  having  been  bom 
since  the  year  1800.  Accordingly,  the  real  estate  was  sold,  with  the 
concurrence  of  all  parties  interested,  for  the  purpose  of  distribution  ; 
but,  in  consequence  of  questions  which  arose  as  to  the  extent  of 
the  plaintiff's  right  and  interest  in  her  share,  and  from  other 
causes,  that  share  was  retained  by  a  trustee  in  his  hands  until  the 
year  1837,  when  the  sum  of  5,842/.  10s.,  being  the  admitted  amount 
of  her  share,  including  the  accumulations  of  income  from  the  death 
of  the  surviving  tenant  for  life,  was  paid  to  the  official  assignee  in 
the  bankruptcy,  upon  his  undertaking  to  hold  it  without  prejudice 
to  any  equity  to  which  the  plaintiff  was,  before  such  payment, 
entitled,  as  the  wife  of  the  bankrupt,  to  allowance  thereout,  in  like 
manner  as  if  the  same  had  remained  in  the  hands  of  the  trustee. 
Shortly  afterwards,  John  Corsbie  died,  and  then  this  bill  was  filed 
by  the  plaintiff,  his  widow,  against  the  official  assignee  and  the 
creditors'  assignees  under  her  late  husband's  bankruptcy,  praying 
that  the  defendants  might  be  ordered  to  account  for  and  pay  to 
[  •68  ]  the  plaintiff  *so  much  of  the  5,842/.  10«.  as  arose  from  the  real  or 
personal  estate  of  the  testator,  with  interest  from  the  death  of  her 
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husband,  and  also  to  accoant  for  and  pay  to  her  so  mach  of  the 
residue  of  that  sum  as  would  have  been  a  fit  and  proper  allowance 
to  her  out  of  the  same  for  her  maintenance  during  the  lifetime  of 
her  husband,  or  that  her  right  and  interest  in  the  fund  might  be 
ascertained  and  declared,  and  that  the  defendants  might  be  ordered 
to  pay  to  her  what  she  should  be  found  entitled  to. 
The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 


COBSBIE 

V. 

Frke. 


Mr.  Tinney  and  Mr.  Loftm  Wigram,  for  the  plaintiff,  contended 
that  the  husband's  covenant  operated  as  a  purchase  only  of  the 
1,500/.,  and  such  interest  in  the  wife's  reversionary  property  as  he 
would  acquire  by  the  marriage,  and  not  of  the  absolute  interest  in 
that  property;  but  that,  at  all  events,  the  assignees  could  not 
appropriate  the  fund  without  performing  the  covenant. 

As  the  principal  arguments  urged  in  support  of  this  view  of  the 
case  were  adverted  to  by  the  Lord  Chancellor  in  his  judgment,  it 
is  not  considered  necessary  to  state  them  here.  The  cases  cited 
were  Heatoii  v.  Hassell  (l),  Carr  v.  Tayhr  (2),  Holt  v.  Holt  (3). 

Mr.  Spence,  Mr.  Richards ,  and  Mr.  Woodt  for  the  defendants  : 

The  amount  of  the  sum  which  the  husband  covenanted  to  settle, 
affords  strong  evidence  of  an  intention  that  he  should  be  the 
purchaser  of  the  wife's  share  *under  the  will,  for  that  amount  was 
evidently  determined  by  the  supposed  value  of  the  share,  which 
was  then  considered  to  be  about  4,000{.  If  that  had  not  been  the 
intention,  the  share  would  have  been  included  in  the  settlement  on 
the  children,  as  well  as  the  4,000/.  which  the  husband  covenanted 
to  pay.  The  recital  that  the  husband  was  to  take  the  1,500/., 
which  was  immediately  tangible,  "  for  his  own  use,"  affords  no 
presumption  that  he  was  to  take  a  partial  interest  only  in  the  other 
property.  If  it  be  said  that  the  assignees  are  not  entitled  to  this 
fund,  because  the  husband  died  without  being  able  to  perform  his 
covenant,  the  answer  is  that  the  same  argument  was  urged  in 
Basevi  v.  Serra  (4)  without  success. 

(The  Lord  Chancellor:  In  that  case  the  husband  was  still 
living,  and  might  yet  perform  his  covenant,  and  the  Court  would 
not  presume  that  he  would  not  do  so.) 


(1)  4  Vin.  Ab.  p.  40,  pi.  11,  u. 

[2)  8  R.  R.  40  (10  Vee.  574). 
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coBSBiK  In  this  case  also  the  share  became  payable,  though  it  was  not 
Freb.  actually  paid,  before  the  death  of  the  husband,  and  therefore  it  did 
not  survive  to  the  wife :  and  besides,  the  covenant  is,  by  the  express 
terms  of  it,  conditional,  for  it  provides  that  it  shall  only  take  effect 
out  of  the  assets  which  may  remain  after  payment  of  all  the 
husband's  other  creditors. 

Mr.  'Tinney,  in  reply. 

At  the  conclusion  of  the  argument,  the  Lord  Chancellor  asked 
whether  there  was  any  child  of  the  marriage;  to  which  it  was 
answered  that  there  was  one  son. 

The  Lord  Chancellor  said  that,  in  one  view  of  this  case,  the 
\  •70  ]  son  was  materially  interested ;  for  if  the  fund  *were  to  be  restored 
by  the  assignees  on  account  of  the  non-performance  of  the  cove- 
nant, a  question  would  arise  whether  it  would  not  be  subject  to 
the  trusts  of  the  settlement ;  but  his  Lordship  added,  that  in  this 
cause  he  could  not  decide  any  thing  against  the  son. 

It  was  then  stated  that  the  son  was  of  age,  and  was  willing  to 
waive  all  right  to  the  fund  as  against  his  mother. 

The  Lord  Chancellor  said  that  in  that  case  his  Lordship 
had  only  to  consider  the  question  as  between  the  plaintiff  and 
the  assignees. 

Dec.  24.      The  Lord  Chancellor  : 

In  this  case,  previous  to  the  marriage  contract  which  took  place 
in  1812,  the  situation  of  the  property  was  this :  the  intended  wife, 
who  is  the  plaintiff  in  this  suit,  was  possessed  of  a  sum  of  1,500/. 
absolutely,  and  under  the  will  she  was  entitled  to  a  certain  share  of 
other  property  expectant  upon  the  death  of  two  or  three  persons 
who  were  entitled  for  life.  Upon  the  death  of  those  persons,  that 
property,  which  consisted  partly  of  real  estate,  and  partly  of 
personal  estate,  by  the  will  directed  to  be  invested  in  land,  was 
to  be  divided  amongst  certain  classes  of  children,  of  whom  the 
wife  was  one. 

In  the  year  1800,  these  children,  having  only  contingent  shares, 
inasmuch  as  the  property  was  to  be  divided  among  such  of  the  classes 
described  as  might  be  living  at  the  death  of  the  surviving  tenant 
for  life,  a  deed  was  entered  into  for  the  purpose  of  destroying  that 
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contingency,  and  giving  vested  interests  in  their  shares  to  the     Cobsbib 
several  children  then  living ;  and  the  provisions  of  that  instrument        fbee. 
are  not  immaterial  to  the  construction  *to  be  put  upon  the  marriage       L  ^71 1 
articles :  for  it  evidently  contemplates  that  the  children  might  so 
deal  with  their  expectant  shares  as  that  other  persons  might,  when 
the  time  of  payment  should  arrive,  be  the  parties  to  receive  them, 
and  accordingly  it  provides  that,  in  such  an  event,  their  shares 
should  be  conveyed,  paid,  or  assigned  to  the  persons  who  then 
might  be  entitled,  by  settlement,  appointment,  devise,  or  otherwise, 
to  stand  in  their  place. 

It  appears  that,  on  the  marriage  of  one  of  these  children,  namely 
the  plaintiff,  who  was  also  entitled,  as  I  before  stated,  to  the  sum 
of  1,500/.,  this  very  singular  provision  is  made  in  the  marriage 
settlement.  (His  Lordship  here  read  the  recitals  of  the  settle- 
ment.) When,  therefore,  the  settlement  is  speaking  of  property 
which  the  husband  is  to  take,  it  states  that  it  is  property  which  he 
is  to  take  unto  his  own  use  so  soon  as  the  marriage  shall  take 
effect ;  and  if  the  same  intention  had  existed  with  reference  to  the 
other  portion  of  the  wife's  property,  namely,  her  reversionary  share 
under  the  will,  one  would  have  expected  the  same  expression  to  be 
used,  namely,  that,  after  the  death  of  the  tenant  for  life,  when,  the 
testator's  property  should  be  divided,  the  share  of  the  intended 
wife  should  be  received  by  the  intended  husband  for  his  own  use 
and  benefit.  But  it  is  not  so  recited  ;  on  the  contrary,  it  is  recited 
that  that  property  was  to  be  divided  among  the  children  of  Samuel 
Back  and  William  Buck,  of  whom  the  intended  wife  was  one ;  that 
is  to  say,  her  share  was  to  be  paid  to  her  under  the  will,  not  alluding 
to  any  change  of  interest  to  take  effect  by  means  of  the  settlement. 
Then,  after  referring  to  the  deed  by  which  the  contingency  had 
been  destroyed,  and  the  children  had  attained  vested  interests,  the 
deed  proceeds  in  the  following  terms :  (His  Lordship  read  the 
statement  of  the  consideration  and  the  terms  of  the  covenant.) 

Now,  certainly,  a  very  marked  distinction  runs  through  the  whole  [  72  ] 
of  these  recitals  between  the  1,500{.  which  the  intended  wife  had, 
and  which  the  husband  was  to  receive  for  his  own  use,  and  that 
future  expectant  interest  which  the  wife  was  to  become  entitled  to 
on  the  death  of  the  tenant  for  life;  and,  if  it  were  necessary  to 
eome  to  any  conclusion  upon  the  terms  of  the  settlement, — which 
it  is  not,  owing  to  the  circumstances  I  am  presently  about  to 
mention, — it  would  be  very  difficult  to  show,  on  the  face  of  this 
settlement,  evidence  of    an  intention  that   the  husband   should 
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CoRSBiE  become  the  purchaser  of  that  fature  expectant  interest.  On  the 
Free.  contrary,  I  think  the  true  construction  would  be  the  other  way : 
and,  if  the  funds  were  to  be  considered  as  consisting  exclusively  of 
personal  estate,  it  would  be  absolutely  necessary  that  the  husband, 
or  those  who  claim  through  him,  should  be  able  to  show,  upon  the 
face  of  this  instrument,  that  he  was  to  be  the  purchaser  of  it; 
because,  inasmuch  as  he  died  before  it  was  reduced  into  possession, 
it  would  survive  to  the  wife,  unless  the  wife  had  parted  with  her 
interest  in  it  by  the  settlement.  Part,  however,  of  that  property 
consisted  of  real  estate;  and,  in  putting  that  construction  upon 
these  expressions,  you  must  suppose  the  intention  to  have  been 
that  the  husband  was  also  to  become  the  purchaser  of  the  wife's 
real  estate.  Now  there  is  not  only  no  expression  referring  to  that 
intention  as  to  the  wife's  real  estate,  but  every  expression  used  in 
the  settlement  with  reference  to  the  reversionary  part  of  her 
property  shows  that  the  real  estate  was  to  remain  just  as  it  was 
at  the  time  the  contract  was  entered  into,  and  was  not  to  be 
considered  as  purchased  by,  or  conveyed  to,  the  husband. 

However,  as  I  have  already  observed,  it  is  not  necessary  to  come 
to  any  conclusion  upon  that  subject,  because  it  appears  that,  while 
[*7'^]  this  property  of  the  wife's  *was  still  outstanding,  the  husband 
became  a  bankrupt,  and  then  died,  unable,  of  course,  to  perform 
any  part  of  the  covenant  which  he  had  entered  into;  and  the 
second  question  which  arises  between  the  plaintiff  and  the  defen- 
dants is  this,  whether  the  assignees  of  the  husband  can  claim  that 
property,  as  part  of  his  estate,  leaving  his  covenant  to  pay  the 
4,000Z.,  the  subject  of  the  settlement,  unperformed.  If  this  had 
been  an  absolute  covenant  by  the  husband,  unaffected  by  any  other 
provision,  I  do  not  apprehend  that  any  question  of  that  sort  would 
have  been  urged  at  the  Bar,  inasmuch  as  those  who  are  claiming 
the  performance  of  a  contract  of  any  kind,  are  never  in  a  situation 
to  do  so,  unless  they  are  themselves  prepared  to  fulfil  what  they 
have  undertaken  on  their  own  part.  But  the  peculiarity  of  this 
case,  as  it  is  said,  arises  from  there  being  this  provision  in  the 
settlement,  that  the  representatives  of  the  husband  shall  not  be 
called  upon  to  pay  the  4,000Z.,  unless  there  is  property  enough  left 
to  pay  the  husband's  other  creditors ;  and  it  is  said,  therefore,  that 
the  covenant  is  not  broken,  inasmuch  as  he  died  insolvent.  It 
would  be  very  easy,  if  that  were  the  construction  of  the  settle- 
ment, for  a  party  to  evade  the  covenant ;  he  would  have  nothing 
to  do  but  to  get  rid  of  the  money  by  which  the  covenant  is  to  be 
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performed,  and  then  tell  those  with  whom  he  had  contracted  that  Corsbie 
he  has  not  broken  his  covenant.  It  is  obvious,  the  meaning  of  fbbe. 
that  provision  was,  not  to  interfere  with  the  rights  of  the  parties 
who  claim  the  benefit  of  the  contract,  as  parties  to  the  contract, 
but  only  to  protect  the  hon/ifide  creditors  of  the  husband;  in  other 
words,  to  prescribe  the  order  in  which  his  assets  were  to  be 
administered,  so  that  others,  to  whom  he  had  become  indebted, 
should  be  paid  in  preference  to  those  who  claimed  the  benefit  of 
this  covenant. 

In  the  case  of  Mitford  v.  Mitford  (i)  Sir  William  Grant  considers  f  ^4  ] 
this  species  of  right  as  operating  as  a  sort  of  lien  upon  the  fund 
which  the  party  is  claiming ;  and,  where  a  husband  was  unable  to 
perform  his  covenant,  and  yet  claimed  the  portion  of  the  wife's 
property  which,  under  the  articles  he  was  entitled  to,  it  was  con- 
sidered that  the  parties,  who  were  entitled  to  claim  the  benefit  of 
the  covenant,  had  a  right  to  insist  on  that  portion  of  the  fund 
being  applied  in  satisfaction  of  the  covenant.  Though  it  is  not  very 
distinctly  expressed,  that  appears  to  be  the  view  taken  of  the  matter 
by  Sir  William  Grant.  But  whether  that  be  so  or  not,  it  is  evident 
that  where  both  sums  are  due,  that  is,  where  the  covenant  is  become 
due  and  the  money  has  not  been  received,  to  allow  the  husband,  or 
those  who  claim  through  him,  to  receive  a  fund  which  was  the  con- 
sideration for  his  covenant,  while,  on  the  other  hand,  he  is  not  in  a 
situation  to  perform  that  covenant,  would  be  neither  more  nor  less 
than  putting  the  purchaser  into  the  possession  of  his  purchase 
without  taking  care  that  the  price  was  paid. 

In  a  case,  which  was  referred  to,  of  Basevi  v.  Serra  (2)  Sir  William 
Grant  alludes  to  the  particular  state  of  circumstances  which  occurs 
here.  In  that  case  the  husband  was  alive,  and  his  covenant  was  to 
take  effect  only  upon  his  death.  It  is  true,  there  was  every  pro- 
bability, in  his  circumstances  at  that  time,  that  he  would  not  be 
able  to  perform  his  covenant ;  but  the  property  of  which  he  was 
the  purchaser  was  then  the  subject-matter  of  adjudication  ;  and  the 
question  was,  whether  those  who  claimed  through  him  were  to 
receive  the  property,  there  being  a  covenant  in  the  settlement 
which  was  unperformed,  and  properly  so,  because  the  time  was  not 
come  *when  it  was  to  be  performed.  Sir  William  Grant  there  says,  [  •ts  ] 
in  effect,  I  cannot  arrest  this  money  in  order  to  secure  the  perform- 
ance of  the  covenant,  because  the  parties  have  thought  proper  to 
trust  to  the  covenant,  and  not  to  make  the  husband's  title  to  the 

(1)  9  Yob.  96  ;  see  34  B.  B.  52.^  (2)  14  Yes.  313. 
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coBSBiE      money  depend  upon  the  performance  of  that  covenant.     So,  if  a 
FiiEE.        party  selling  an  estate  cliooses  to  stipulate  that  the  contract  shall 
be  completed,  and  the  land  conveyed,  trusting  for  the  payment  of 
the  purchase-money  to  the  personal  obligation  of  the  purchaser,  he 
cannot  afterwards  say,  you  shall  not  have  the  estate  before  you 
pay ;  because,  under  the  contract,  the  right  to  a  conveyance  is  not 
dependent  on  the  payment  of  the  purchase-money.     But,  says  Sir 
William  Grant,  if  the  time  had  come,  when  the  covenant  was  to  be 
performed,  and  the  consideration  money  was  to  be  paid,  the  Court 
would  not  permit  the  party  to  receive  that  which  he  had  purchased 
without  taking  care  that  he  paid  the  stipulated  price  for  it.    The 
latter  part  of  Sir  William  Grant's  judgment  comes  precisely  within 
the  present  case,  because  here  the  time  has  arrived  when  the  con- 
sideration money  is  to  be  paid  for  that  which  the  husband,  or  those 
who  represent  him,  now  claim.     I  cannot,  therefore,  entertain  a 
doubt  but  that  the  assignees  are  not  entitled,  even  if  the  construction 
of  the  settlement  were  in  their  favour,  to  demand  this  money  with- 
out performing  the  husband's  covenant,  that  is  to  say,  paying  the 
purchase-money  for  that  which  now  they  seek  to  have ;  and,  con- 
sidering,  as  I   do,  that  the  provision  about  the  creditors  of  the 
husband  was  not  intended  to  relieve  the  husband  from  his  covenant, 
but  merely  to  prescribe  the  mode  in  which  his  assets  were  to  be 
administered,  I  have  no  doubt  that  the  husband's  estate  was  liable 
to  that  covenant,  notwithstanduig  his  having  died  insolvent.    And, 
therefore,  as  the  plaintiff  and  her  son  do  not  differ,  as  between 
themselves,  respecting  the  mode  in  which   the  money  is   to  be 
[  *76  ]       applied,  I  *think  that,  as  between  them  and  the  assignees,  they  are 
clearly  entitled  to  have  this  money  applied  in  satisfaction  of  the 
covenant ;  and  that  the  assignees  are  not  entitled  to  it,  as  against 
them,  without  paying  the  4,000i.  for  which  the  covenant  was  made. 

After  this  declaration  of  his  Lordship's  opinion  as  to  the  rights 
and  liabilities  of  the  parties,  it  was  arranged  between  them  that  the 
defendants  should  pay  to  the  plaintiff  4,000/.  and  interest  from  the 
death  of  the  husband,  and  that,  after  paying  the  costs  of  the 
suit  out  of  what  should  remain  of  the  fund,  they  should  retain 
the  surplus. 
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1840. 
Dec.  24. 


In   the    Matter    of    the   EARL   of   CAEYSFORT, 

A  Lunatic.  — 

Lord 
(Or.  &  Ph.  76—77.)  Cottenham, 

L  C 
An  annuity  allowed  out  of  the  income  of  the  lunatic's  estate,  as  a         ^  1'  ". 

retiring  pension  to  an  old  personal  servant  of  the  lunatic,  who  was  obliged  ^       ^ 

to  retire  from  his  service  by  reason  of  age  and  infirmity. 

Under  a  reference  to  the  Master  to  inquire  and  certify  whether, 
having  regard  to  the  nature  of  the  lunatic's  malady  and  to  his 
fortune  and  capabilities  of  enjoyment,  it  would  be  fit  and  proper 
that  any,  and,  if  any,  what  sum  should  be  allowed  for  his  main- 
tenance and  support  in  addition  to  the  sum  of  1,2502.  per  annum 
then  allowed  for  that  purpose,  the  committees  of  the  person  of  the 
lunatic  proposed,  that  an  additional  annual  allowance  of  8502. 
should  be  made  for  the  maintenance  and  support  of  the  lunatic 
personally,  and  that  a  further  sum  of  602.  per  annum  should  be 
allowed  as  a  retiring  pension  to  one  John  Wright,  who  had  lived 
with  the  lunatic,  as  his  personal  servant,  from  the  year  1817,  when 
he  was  found  a  lunatic,  down  to  the  month  of  June,  1840,  but 
whose  age  and  infirmities  having  *rendered  him  incapable  of  giving  [  *77  ] 
that  attention  to  the  lunatic  which  his  malady  required,  it  was 
considered  necessary  that  he  should  retire  from  the  lunatic's 
service,  and  that  his  place  should  be  taken  by  a  more  active  person. 

The  Master,  by  his  report,  after  approving  of  the  annual  sum  of 
850/.  as  an  additional  allowance  for  the  maintenance  and  support 
of  the  lunatic,  submitted  the  proposed  further  allowance  of  60/.  per 
annum  for  John  Wright  to  the  judgment  of  the  Lord  Chancellor. 

It  appeared  that,  besides  some  other  property  of  small  amount, 
the  lunatic  was  tenant  in  tail  in  possession  of  real  estates  in  Ireland 
of  the  gross  annual  value  of  10,000/. 

The  petition  of  the  committees,  to  confirm  the  Master's  report, 
prayed  that  both  the  above  mentioned  sums  of  850/.  and  60/.  might 
be  allowed  for  the  maintenance  and  support  of  the  lunatic,  and 
be  paid  to  them  out  of  the  rents  and  profits  of  the  real  estate  in 
Ireland. 

Mr.  Sidehottom  appeared  in  support  of  the  petition. 

Mr.  Calvert  appeared  for  the  next  of  kin,  and  consented. 

The  Lord  Chancellor  said  he  thought  the  proposal  as  to  the 
old  servant  very  reasonable;  but  asked  whether  there  was  any 
precedent  for  it. 
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In  re 
The  Earl  of 
Cabyspobt. 


On  a  subsequent  day,  Mr.  Sidebottom  stated  that  iio  precedent 
could  be  found,  but  that  he  was  instructed  to  say,  on  behalf  of  the 
committees,  that  they  were  satisfied  that  the  allowance  was  one 
which  the  lunatic,  if  he  should  ever  recover,  would  approve ;  and 
the  Lord  Chancellor  made  the  order. 


1841. 
Jan.  14. 

Lord 
COTTENHAM, 

L.C. 

[79] 


EICHAEDS  V.  PLATEL(l). 

(Cr.  &  Ph.  79—84;  S.  C.  10  L.  J.  Ch.  375;  5  Jur.  834.) 

The  lien  of  a'solicitor  on  the  papers  of  his  client  for  the  amount  of  his  bill 
is  equivalent  to  a  contract ;  and,  therefore,  a  solicitor  will  not  be  ordered 
to  deliver  up  such  papers  untQ  he  is  actually  paid;  and  semhle  that  payment 
into  Court  of  a  sum  of  money,  is  not  sufficient  to  entitle  the  client  to 
demand  the  papers ;  but  if  the  solicitor's  withholding  a  document  would 
occasion  the  loss  of  the  property  to  which  it  relates,  the  Court  will 
make  such  an  order  as,  without  prejudicing  the  solicitor's  lien,  will 
allow  of  the  documents  being  made  available  for  the  piu-pose  of  securin 
the  property. 


The  plaintiffs  in  the  cause,  who  were  the  surviving  executors  and 
trustees  of  a  will,  had  employed  the  defendant  in  the  management 
of  part  of  the  testator's  real  estates,  and  as  their  solicitor  and  agent 
in  the  testator's  affairs,  from  the  death  of  the  testator  in  the  year 
1827,  down  to  the  year  1836,  at  which  time  there  was  a  long 
unsettled  account  pending  between  themselves  and  the  defendant. 
About  three  years  afterwards,  the  defendant  brought  an  action 
against  the  plaintiffs  to  recover  a  sum  which  he  claimed  as  the 
balance  due  to  him  on  that  account :  whereupon  the  plaintiffs  filed 
this  bill,  praying  that  an  account  might  be  taken  of  the  sums 
of  money  received  and  paid  by  the  defendant  as  their  agent  and 
[  *80  ]  solicitor,  and  that  *upon  payment  by  them  to  the  defendant  of 
what,  if  any  thing,  should  be  found  due  to  him  upon  the  taking 
of  such  account,  the  defendant  might  be  ordered  to  deliver  over  to 
them  all  papers  and  writings  in  his  hands  relating  to  the  real 
or  personal  estate  of  the  testator,  and  that,  in  the  mean  time, 
he  might  be  restrained  from  proceeding  in  the  action. 

The  defendant,  in  his  answer,  set  forth  a  statement  of  his 
accounts,  from  which  it  appeared  that  there  was  due  to  him  from 
the  plaintiffs  the  sum  of  5121.  Is.  2(1.  It  further  appeared  from  the 
answer,  that  certain  documents  therein  mentioned,  relating  to  the 
testator's  estate,  and,  amongst  others,  three  policies  of  assurance 
on  lives,  which  had  come  to  the  hands  of  the  defendant  in  his 

(1)  In  re  Qalland  (1885)  31  Ch.  D.  296,  55  L.  J.  Ch.  478,  53  L.  T.  921. 
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character  of  solicitor  and  agent  to  the  plaintiffs,  were  still  in  his     Richards 


r. 


possession ;  and  lie  admitted  that,  on  being  applied  to  by  the  platbl. 
plaintiffs,  shortly  before  the  commencement  of  the  action,  for  his 
accoonts,  he  had  refused  to  produce  the  account  of  his  receipts 
until  the  account  of  his  payments  and  his  claims  for  remuneration 
should  have  been  discussed  and  disposed  of ;  in  justification  of 
^hich  refusal  be  alleged,  that  the  plaintiffs  had  applied  for  his 
accounts  with  a  view  to  take  proceedings  against  him,  in  which  an 
unfair  use  might  be  made  of  his  admissions. 

In  the  month  of  February,  1840,  an  injunction  was  granted,  on 
payment  of  the  sum  of  5122.  Is.  2(1.  into  Court. 

In  the  month  of  March  following,  the  life,  on  which  one  of  the 
policies  was  effected,  dropped,  and  it  being  necessary,  for  the  pur- 
pose of  obtaining  payment  of  the  money  due  upon  the  policy,  to 
produce  it  at  the  insurance  office,  the  plaintiffs  applied  to  the 
defendant  to  ^deliver  up  to  them  that  and  the  other  two  policies  I  •si  ] 
mentioned  in  the  schedule  to  his  answer,  suggesting  that,  as  the 
amount  claimed  by  him  had  been  paid  into  Court,  it  was  no  longer 
necessary  for  his  security  that  he  should  retain  them.  On  that 
application  being  refused,  the  plaintiffs  presented  a  petition  at  the 
Bolls,  praying  that  the  defendant  might  be  ordered  within  one  week 
to  deliver  up  to  them  the  three  policies  of  insurance. 

The  Master  of  the  Bolls  having  made  an  order  in  the  terms 
of  the  prayer  of  the  plaintiffs*  petition,  the  defendant  presented  an 
appeal  petition  to  the  Lord  Chancellor,  praying  for  the  discharge  of 
that  order ;  but  before  it  came  on  to  be  beard,  the  plaintiffs  had, 
under  the  order,  obtained  possession  of  the  three  policies,  and  had 
received  the  money  upon  that  which  had  fallen  due. 
The  petition  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Anderdon,  for  the  petitioner.     ♦     *     * 

Mr.  JVi^ram  and  Mr.  Tennant,  for  the  respondents  [cited  Mills  [  82  J 
V.  Finlay  (i)]  : 
Though  it  may,  perhaps,  be  doubted  whether  that  case  does 
not  go  too  far,  inasmuch  as  there  was  there  a  special  contract 
for  security,  yet  it  is  a  clear  authority  to  the  extent  of  the 
principle  now  contended  for.  This  is  a  still  stronger  case ;  a 
solicitor  holding  his  client  at  arm's  length,  and  refusing  to  say  what 
he  has  received,  until  the  client  has  agreed  to  his  charges.    As  to 

(1)  49  R.  R.  453  (1  Beav.  560). 
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Richards     one  of  these  policies  at  least,  there  is  that  pressing  necessity  for  its 
platel.       production,  which  brings  it  within  the  exception  adverted  to  by 
Lord  Eldon  in  Clutton  v.  Pardon  (i). 

Mr.  Bethell,  in  reply  : 

The  judgment  in  Mills  v.  Finlay  cannot  be  supported,  for,  besides 
the  conclusive  objection  to  it  created  by  the  existence  of  the 
special  contract  for  security,  it  is  inconsistent  with  Lord  Eldon's 
view  of  the  rights  of  a  discharged  solicitor,  as  stated  in  Lord  v. 
Womnleighton  (2). 

The  Lord  Chancellor  : 

I  cannot  see  how  there  can  be  any  sound  distinction,  on  this 
[  ♦83  ]  point,  between  the  case  of  a  solicitor  claiming  a  *lien  on  the  papers 
of  his  client,  and  the  case  of  any  other  creditor  who  holds  a  security 
for  his  debt.  It  was  suggested,  at  the  Bar,  with  reference  to  the 
case  of  Mills  v.  Finlay y  that  the  existence  of  a  special  contract  could 
make  a  difference;  but  there  is,  in  fact,  no  ground  for  such  a 
distinction.  Liens,  existing  by  the  custom  of  trade  or  the  practice 
of  a  profession,  are  equivalent  to  contracts ;  and  I  know  of  no 
distinction,  in  the  law  of  lien,  between  that  of  a  solicitor  and  that 
of  any  other  party.  In  the  passage  which  has  been  cited  from 
Lord  Eldon's  judgment  in  Cbitton  v.  Pardon^  it  is  perhaps  difficult 
to  see  exactly  what  is  meant  by  the  words  "pressing  necessity." 
But  in  PosUethivaite  v.  Blythe(s)y  he  states  the  principle  more 
generally:  "I  take  it,"  he  says,  "to  be  contrary  to  the  whole 
course  of  proceeding  in  this  Court,  to  compel  a  creditor  to  part  with 
his  security  till  he  has  received  his  money.  Nothing  but  consent 
can  authorise  me  to  take  the  estate  from  the  plaintiff  before 
payment.''  That  was  the  case  of  a  mortgage,  but  the  rule  applies 
equally  to  the  case  before  me. 

It  may,  doubtless,  be  a  great  inconvenience  and  hardship  on  the 
client  to  be  kept  out  of  possession  of  his  documents  till  the  balance 
of  the  account  be  ascertained :  and  this  seems  to  be  a  case  in  whicli 
there  ought  to  be  no  objection,  on  the  part  of  the  defendant,  to 
deliver  up  the  documents,  on  an  ample  security  for  his  demand 
being  brought  into  Court.  But,  nevertheless,  as  a  matter  of  right, 
I  cannot  refuse  to  discharge  this  order. 

There  was  certainly,  as  to  one  of  these  policies,  a  pressing 

(1)  24  R.  R.  68  (T.  &  R.  301 ;    see  (2)  23  R.  R.  146  (Jacob,  oSO), 

p.  304).  (3)  2  Swanst,  256. 
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necessity  for  its  beiug  delivered  up,  in  order  to  obtain  payment  of  Ricuabds 
the  money  due  upon  it ;  and,  in  such  a  case,  it  would  undoubtedly  platkl. 
be  the  duty  of  the  Court  to  take  care  that  the  solicitor's  lien  should 
not  *occasion  the  loss  of  the  property.  But  that  might  have  been  [  *^^  ] 
provided  for,  by  ordering  that  policy  only  to  be  delivered  up,  for  the 
purpose  of  obtaining  payment,  and  by  directing  that  the  proceeds 
of  it,  when  received,  should  be  paid  into  Court.  It  is,  however, 
stated  at  the  Bar,  that  the  money  on  that  policy  has  been  actually 
received  by  the  plaintiffs,  and  that  they  are  now  in  possession  of  the 
other  two ;  and  the  question  is,  what,  under  these  circumstances, 
is  to  be  done  ;  because  my  discharging  the  order,  which  is  all  that 
is  asked  by  the  petition,  will  not  bring  the  money  or  the  policies 
back,  though  it  might  serve  as  a  foundation  for  a  further 
proceeding.  Mr.  Wu^ram's  clients  paying  a  further  sum  of  money 
into  Court  would  probably  render  any  further  application  unneces- 
sary. At  all  events,  all  that  I  can  at  present  do  is  to  discharge  the 
order  appealed  from. 


WILLIAMS  AND  Others  v.  The  EAEL  of  JERSEY.  im. 

(Cr.  &  Ph.  91—98  ;  S.  C.  10  L.  J.  Ch.  149 ;  5  Jur.  426.)  Jan^. 

A  party  may  so  encourage  another  in  the  erection  of  a  nuisance,  as  to  I^rd 

give  the  adverse  party  an  equity  to  restrain  him  from  recovering  damages   Tottenham, 
at  law  for  the  nuisance  when  completed.  r  Ql  1 

In  a  hill  filed  for  that  purpose,  a  general  allegation  that  the  defendant 
encouraged  the  erection  of  the  nuisance  while  it  was  in  progress,  is  suffi- 
cient to  let  in  evidence  of  such  particular  acts  of  encouragement  as  will 
sustain  the  equity,  and  consequently  is  sufficient  to  prevent  a  demurrer. 

This  was  an  appeal  from  an  order  of  the  Vice- Chancellor 
alloTviiig  a  general  demurrer  to  a  bill  filed  by  the  plaintiffs,  praying 
that  they  might  be  quieted  in  the  use  and  enjoyment  of  certain 
copper  works  in  the  neighbourhood  of  Swansea,  and  that  the 
defendant  might  be  restrained  from  prosecuting  an  action  against 
them  for  an  alleged  damage  to  his  lands  occasioned  by  the  works. 

The  scope  of  the  bill  comprehended  three  sets  of  copper  works, 
called  respectively  the  Eose  Works,  the  *Landore  Works,  and  the  [  ^92  ] 
Morfa  Works,  all  of  which  were  in  the  occupation  of  the  plaintiffs, 
and  were  the  subject  of  the  action  at  law.  As  to  the  two  first,  the 
case  stated  by  the  bill  was  one  of  acquiescence  only ;  and  as  the 
decision  turned  exclusively  upon  the  Morfa  Works,  the  circum- 
stances of  which  were  different,  it  will  be  sufficient  to  state  the 
substance  of  the  bill  with  reference  to  the  latter  works  only. 
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Ah  to  those  works,  the  case  made  by  the  bill  was  as  follows :  The 
piece  of  land  on  which  the  works  were  erected  was  situated  on  the 
right  bank  of  the  river  Tawe,  and  in  the  year  1810  formed  part  of 
the  Britton  Ferry  estate,  the  bulk  of  which  lay  on  the  opposite  bank 
of  that  river,  and  which  w^as  then  settled  to  the  use  of  Lord  Vernon 
for  life,  with  remainder  to  the  use  of  Villiers  Mansell,  in  fee.    The 
Duke  of  Beaufort  was  at  the  same  time  the  owner  of  a  piece  of  land 
on  the  left  bank  of  the  river,  which  lay   intermixed  with  lands 
belonging  to  the  Britton  Ferry  estate.     In  the  year  1810  the  Duke 
of  Beaufort  made  an   exchange  with   Lord  Vernon  and  Villiers 
Mansell  of  the  latter  of  these  two  pieces  of  land  for  the  former,  the 
avowed  object  of  the  Duke  in  such  exchange  (as  was  recited  in  the 
instruments  by  which  it  was  carried  into  effect)   being  to  erect 
copper  works  on  the  piece  of  land  which  he  was  to  take  on  the  right 
bank  of  the  river,  as  being  a  convenient  spot  for  that  purpose.    In 
the  year  1813  Lord  Vernon  died,  whereupon  Villiers  Mansell  came 
into  possession  of  the  Britton  Ferry  estate,  including  the  piece  of 
land  so  taken  in  exchange  from  the  Duke  of  Beaufort ;  and  in  the 
year  1814  Villiers  Mansell  also  died,  having  devised  that  estate  to 
the  defendant. 

In  the  mean  time,  and  shortly  after  the  completion  of  the  above- 
mentioned  exchange,  the  Duke  of  Beaufort  *demi8ed  part  of  the 
piece  of  land  so  taken  by  him  to  one  Vivian,  who,  in  the  years  1810 
and  1811,  erected  extensive  copper  works  thereon,  and  had  ever 
since  used  the  same  without  interruption  or  disturbance.  The 
remainder  of  the  same  piece  of  land  was  not  so  applied  until  the 
year  1829,  when  the  plaintiffs,  having  obtained  a  lease  of  it  from 
the  Duke  of  Beaufort,  erected  on  it,  by  his  authority,  the  copper 
works  in  question,  called  the  Morfa  Works. 

After  stating  to  the  effect  above  mentioned,  the  bill  alleged  that, 
during  the  erection  of  the  last-mentioned  works,  the  defendant  well 
knew  or  was  aware  of  their  being  erected  and  made  with  a  view  to 
the  smelting  and  manufacture  of  copper,  and  that  he  was  also  well 
aware  of  the  deleterious  effect  on  vegetation  produced  by  such 
manufacture;  but  that  he  nevertheless  allowed  the  plaintiffs  to 
proceed  in  the  erection  of  the  works,  and  to  expend  large  sums  of 
money  in  completing  and  finishing  them,  and  in  furnishing  them 
with  the  requisite  machinery  and  plant,  without  making  any  objec- 
tion thereto,  and  that  he  acquiesced  in  and  encouraged  the  erection 
of  such  works  and  the  expenditure  of  the  plaintiffs  upon  or  with 
respect  to  the  same.     The  bill  further  alleged  that  ever  since  those 
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works  had  been  built  and  completed,  the  smelting  and  manufacture 
of  copper  had  been  carried  on  therein  without  any  interruption  or 
disturbance,  and  without  any  complaint  on  the  part  of  the 
defendant  until  the  action  at  law  was  brought. 

The  bill  then  contained  numerous  charges  tending  to  show  that 
for  a  century  past  the  defendant  and  his  predecessors  in  title  and 
estate  had  erected,  or  sanctioned  the  erection  of,  copper  works  upon 
various  parts  of  the  Britton  Ferry  estate  itself ;  but  which  charges 
it  is  *not  material  to  state  with  reference  to  the  point  upon  which 
alone  the  case  was  decided. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Wif^ram  and  Mr.  Tennant  in  support  of  the  demurrer.  *  *  * 

Mr.  Jacob,  Mr.  Bethelly  and  Mr.  Llayd,  in  support  of  the  bill. 

Mr.  Wigrain,  in  reply.     *     *     ♦ 

The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

The  Lobd  Chancellor  : 

In  this  case,  it  is  not  necessary  for  me  to  observe  on  any  other 
parts  of  the  bill  except  that  which  relates  to  the  Morfa  Works. 
There  are  two  grounds  upon  which  it  is  alleged  that  the  demurrer 
must  be  overruled.  The  first  is,  what  is  stated  as  to  the  purpose 
for  which  the  exchange  of  the  lands  took  place.  It  is  said  that 
when  the  exchange  took  place,  those  who  claim  the  estate  now 
possessed  by  Lord  Jersey  were  aware  that  the  object  of  the  Duke  of 
Beaufort  in  that  transaction  was  to  erect  copper  works  upon  the 
piece  of  land  which  he  was  to  take  by  the  exchange.  I  do  not  think 
it  necessary  to  give  any  opinion  as  to  that  part  of  the  case.  If  it 
were  necessary,  it  would  be  important  to  consider  the  doctrine  upon 
which  I  acted  in  the  case  of  Squire  v.  Campbell  (i) ;  but  I  do  not 
pursue  that  enquiry,  because  there  are  other  parts  of  the  case  which 
I  think  quite  sufficient  for  the  purpose  of  disposing  of  the  present 
question. 

It  was  then  alleged  that  there  was  sufficient  in  what  the  bill 
states  to  have  been  the  conduct  of  Lord  Jersey  with  respect  to  these 
works,  to  preclude  him  from  the  right  of  treating  them  as  a 
nuisance.  The  allegation  in  the  bill  is  that,  whilst  the  erection  of 
these  works  was  in  progress,  he  was  aware  of  it,  and  that  he 
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encouraged  it.  Of  course  it  must  be  assumed,  on  a  demurrer,  that 
what  the  bill  alleges  is  true,  and  the  only  question  is,  whether,  if 
the  facts  were  established  as  they  are  alleged,  a  case  exists  in  which 
the  plaintiff  is  entitled  to  the  interposition  which  he  prays.  Now, 
there  certainly  are  cases  in  which  a  party,  having  an  equity,  loses 
that  equity,  as  against  another  person,  by  permitting  him  to  go  on 
dealing  with  property  in  ignorance  of  such  equity.  In  the  case  of 
Jones  V.  The  Royal  Canal  Company  (i)  *Lord  Manners  went  to  this 
extent.  He  held  that  it  was  the  duty  of  a  party,  seeing  a  nuisance 
in  j)rogress,  to  give  notice,  to  the  party  erecting  the  nuisance,  of 
his  intention  to  object.  It  is  unnecessary  to  say  under  what 
circumstances  a  party  might  be  affected  by  that  course  of  conduct, 
but  certainly  it  is  a  recognition  by  Lord  Manners  that  such  a  case 
might  exist.  There  is  a  very  short  note  of  the  decision,  but, 
assuming  the  note  accurately  to  state  what  Lord  Manners  said,  it 
shows  a  case  in  which  a  party  would  be  precluded,  by  an  omission 
to  give  notice,  from  asserting  an  equity.  Certainly  it  is  a  different 
question  whether  such  an  omission  would  give  the  adverse  party  an 
equity  to  prevent  the  party,  concealing  his  right,  or  apparently- 
acquiescing  in  the  nuisance,  from  asserting  his  title  at  law  to 
compensation  for  the  nuisance  when  effected.  But  there  are  two 
cases  in  which  that  has  been  done  :  I  mean  the  Case  of  the  Water- 
coursey  and  that  ot  Short  v.  Taylor  (2),where  injunctions  were  granted 
to  stay  actions  for  nuisances,  because  the  plaintiff  at  law  bad 
encouraged  them.  That  is  the  term  used  by  the  Court.  I 
think  it  is  impossible,  after  those  two  cases,  to  say  that  a  party- 
may  not  so  encourage  that  which  he  afterwards  complains  of 
as  a  nuisance,  as  not  only  to  preclude  him  from  complaining  of 
it  in  this  Court,  but  to  give  the  adverse  party  a  right  to  the 
interposition  of  this  Court  in  the  event  of  his  complaining  of  the 
nuisance  at  law. 

That  being  the  state  of  the  authorities,  if  I  were  to  allow  this 
demurrer,  I  should  of  course  be  understood  as  saying,  and  I  should 
in  fact  be  saying,  that  no  case  was  stated  on  this  bill  which,  if 
proved,  would  entitle  the  plaintiff  to  the  interposition  of  the  Court. 
There  is  no  fact  before  me  to  call  for  any  opinion  as  to  what 
degree  of  encouragement,  or  what  circumstances  leading  *to 
encouragement,  would  be  sufficient  for  that  purpose.  But  I  think 
it  quite  clear  that  there  is  in  this  bill  sufficient  allegation  to  make 
it  competent  for  the  plaintiff  to  give  such  evidence  as  would  operate 

(1)  2  MoUoy,  819.  (2)  Both  reported  ia  2  Equity  Cases  Abridged,  522. 
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in  raising  an  equity  against  the  title  asserted  by  a  pariy  claiming     williamb 
compensation  at  law  for  a  nuisance.  Earl  ok 

For  these  reasons,  I  think  the  demurrer  must  be  overruled.  I  Jk^sey. 
can  by  no  means  say  that  it  is  a  very  clear  case,  for  there  is  as 
little  allegation  in  support  of  the  equity  as  can  well  be  conceived. 
A  very  general  term  is  used.  My  judgment  proceeds  on  this :  that 
a  term  is  used  which  would  enable  the  party  to  make  a  case  which, 
if  proved,  would  entitle  him  to  the  interposition  of  the  Court.  I 
must  affirm  the  Vice- Chancellor's  order  with  costs. 


MCNEIL  V.  GAKRATT(l).  is^i. 

Jan.  20. 
(Cr.  &  Ph.  98—99;  S.  C.  10  L.  J.  Oh.  297 ;  5  Jur.  836.)  

A  party  who  has  notice  of  an  order  of  the  Court  is  bound  by  it  from  the  nQT^InAM 
time  the  order  is  pronounced,  and  if  the  order  be  for  an  injunction,  and  l  c. 

the  party  after  notice  be  guilty  of  a  breach  of  it,  he  may  be  committed  f  98  1 

for  the  contempt  without  the  production  of  the  writ  of  injunction,  and 
although  the  writ  have  not  actually  issued. 

The  defendant  was  in  custody  for  breach  of  an  injunction  com- 
mitted by  him  after  he  had  received  notice  that  the  order  for  the 
injunction  had  been  made,  but  before  it  was  drawn  up. 

Mr.  Cooke  now  moved  for  his  discharge,  on  the  ground  that 
the  order  for  his  commitment  had  been  made  without  the  production 
of  the  writ  of  injunction,  which,  it  appeared,  did  not  issue  until  a 
fortnight  afterwards. 

In  support  of  the  motion  EUerton  v.  Thirsk  (2)  was  cited,  in  which        [  ii9  ] 
Lord  Eldon  was  reported  to  have  said,  that  a  motion  to  commit 
a  party  for  breach  of  an  injunction  could  not  be  made  without 
producing  the  writ. 

Mr.  Stuart  and  Mr.  WiUcock  appeared  for  the  plaintiff ;  but 

The  Lord  Chancellor  (without  hearing  them)  said  : 

It  is  the  established  rule  of  the  Court,  that  a  party  who  has 
notice  of  an  order  is  bound  by  it  from  the  time  it  is  pronounced  : 
and  if  he  presumes  to  disobey  it,  he  is  liable  to  the  censure  of  the 
Court  for  so  doing.  But  now  it  is  said  that  the  Court  cannot  punish 
the  party  for  disobedience  till  after  the  writ  has  issued ;  and  Lord 
£ldon's  authority  is  cited  for  that  proposition.     I  cannot  suppose 

(1)    United    Tehphoiie    Co.    v.    Dttle      295,  50  L.  T.  85. 
(1884)  25  Ch.    D.   778,  53  L.  J.  Ch.  (2)  53  E.  R.  41  (1  Jao.  &  W.  37G). 
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that  Lord  Eldon  ever  laid  down  any  such  rule.  The  writ  bears 
date  when  the  order  is  passed.  If,  therefore,  the  proposition  were 
correct,  a  party  would  have  all  the  interval  between  the  making  and 
the  passing  of  the  order,  to  commit  the  act  which  the  injunction  is 
intended  to  restrain. 

Motion  refused  with  costs. 
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NOECUTT  V,  DODD. 

(Cr.  &  Ph.  100—103 ;  S.  C.  10  L.  J.  Ch.  296 ;  o  Jur.  835.) 

An  annuity  is  a  chose  in  action. 

The  voluntary  assignment  of  an  annuity  by  an  insolvent  debtor  was 
voidable  under  the  law  of  insolvency. 

This  suit  was  instituted  by  the  assignee,  under  the  Insolvent 
Debtors'  Act,  of  Robert  Torre,  one  of  the  defendants,  for  the  purpose 
of  setting  aside  a  voluntary  assignment  of  an  annuity  to  which  he 
was  entitled  under  his  marriage  settlement. 

By  the  settlement,  which  bore  date  the  12th  of  April,  1832,  and 
was  made  between  Elizabeth  Dodd  the  intended  wife  of  the  first 
part ;  Robert  Torre  of  the  second  part ;  William  Dodd,  the  father  of 
Elizabeth  Dodd,  of  the  third  part ;  and  Henry  Le  Keux  and  another 
person,  as  trustees,  of  the  fourth  part,  William  Dodd  covenanted 
with  Robert  Torre,  that  in  case  the  marriage  should  take  effect,  he, 
William  Dodd,  would,  during  the  joint  lives  of  himself  and  his 
daughter,  pay  to  Robert  Torre,  or  his  assigns,  the  yearly  sum  of  50f., 
as  therein  mentioned. 

The  marriage  was  solemnized  on  the  13th  of  April,  1832. 

On  the  17th  of  November,  1836,  the  plaintiff  recovered  judgment 
against  Robert  Torre,  in  an  action  of  debt,  for  the  sum  of  70/.  and 
costs ;  but  at  the  request  of  Robert  Torre,  who  stated  that  he 
expected  to  receive  some  money  on  the  19th  of  November,  which 
would  enable  him  to  satisfy  the  plaintiff's  debt,  execution  was 
delayed  until  that  day.  On  the  19th  of  November,  Robert  Torre, 
having  again  made  default  in  payment,  the  plaintiff  sued  out  a  writ 
of  execution  ;  but  the  sheriff's  officer,  on  coming  to  Robert  Torre's 
house  for  the  purpose  *of  executing  the  writ,  found  another  officer 
in  possession  of  his  goods,  under  a  similar  writ,  at  the  suit  of  one 
Mottram,  to  whom  Robert  Torre  had  executed  a  warrant  of  attorney 
the  day  before,  to  enter  up  judgment  against  him  for  the  sum  of 
72/.  IOh,     On  the  22nd  of  November  a  third  writ  was  lodged  with 
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the  officer  so  in  possession  of  the  goods,  at  the  suit  of  one  Perring, 
for  701,  The  officer  continued  in  possession  until  the  2nd  of 
January,  when  the  goods  were  sold  by  auction,  and  the  net  proceeds 
of  the  sale  were  not  sufficient  for  the  satisfaction  of  Mottram*s  debt. 

On  the  22nd  of  December,  1886,  Robert  Torre  executed  a  deed,  by 
which  he  assigned  the  annuity  to  Henry  Le  Keux,  in  trust  for  the 
separate  use  of  his  wife ;  and  in  the  month  of  May,  1887,  he 
surrendered  himself  to  prison,  and  was  subsequently  discharged 
under  the  Insolvent  Debtors'  Act,  after  six  months'  confinement ; 
and  the  plaintiff  was  duly  chosen  the  assignee  of  his  estate  and 
effects. 

The  bill  was  filed  against  William  Todd,  Henry  Le  Keux,  and 
Robert  Torre  and  Elizabeth  his  wife;  and  it  prayed  that  the  assign- 
ment might  be  declared  fraudulent  and  void  against  the  plaintiff 
and  the  other  creditors  of  the  insolvent ;  that  an  account  might  be 
taken  of  what  was  due  to  the  plaintiff  for  the  arrears  of  the  annuity, 
and  that  William  Dodd  and  Henry  Le  Keux  might  be  decreed  to 
pay  to  the  plaintiff  what  should  be  found  due  from  them  respectively 
on  account  thereof,  together  with  the  costs  of  the  suit. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 


NOHCUTT 

r. 

Dodd. 


Mr.  Wakefield  and  Mr.  Kenyon  Parker,  for  the  plaintiff, 
contended  that  the  assignment  was  void  under  *the  18  Eliz.  c.  5 : 
Taylor  v.  Jones  (i) ;  and  that,  at  all  events,  the  circumstances  of  the 
transaction  showed  it  to  be  so  fraudulent  on  the  creditors,  that  the 
Court,  according  to  its  general  principles,  would  not  allow  it  to 
stand. 


[  •102  ] 


Mr.  Rogers,  for  Elizabeth  Torre,  argued  that  the  stat.  of  13 
Eliz.  did  not  apply  to  choses  in  action:  Dundas  v.  Dutens  (2),  Rider 
V.  Kidder  (3)  ;  and  that  as  the  Insolvent  Debtors'  Act  (4)  had  made 
no  provision  for  setting  aside  voluntary  alienations  of  property,  the 
])Iaintiff  had  not  shown  by  his  bill  any  title  upon  which  the  suit 
could  be  sustained. 


Mr.  Mariindale  appeared  for  Robert  Torre. 

Mr.  Norton  appeared  for  William  Dodd  and  Henry  Le  Keux,  who 
submitted,  by  their  answer,  to  act  as  the  Court  should  direct. 


(1)  2  Atk.  600. 

(2)  1  E.  B.  112  (1  Vee.  Jr.  196). 

(3)  53  B.  B.  269  (10  Yes.  360). 


R.R. — VOIi.  LIV. 


(4)  7  Geo.  IV.  c.  57.    [Hep.  S.  L.  B. 
1873.] 
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NoBcuTT      The  Lord  Chancellor  : 

DoDD.  This  being  an  assignment  of  a  chose  in  action,  and  the  debtor 

being  still  living,  the  transaction  is  liot  fraudulent  under  the  statute 
of  Eliz.  alone ;  but  under  that  statute,  taken  in  connection  with  the 
Insolvent  Debtors'  Act,  I  am  of  opinion  that  it  is.  The  difficulty 
which  arose  upon  the  statute  of  Eliz.,  with  respect  to  voluntary 
assignments  of  choses  in  action,  was,  that,  during  the  lifetime  of 
the  debtor,  creditors  could  not  be  said  to  be  prejudiced  by  them, 
inasmuch  as  that  species  of  property  was  not  subject  to  be  taken  in 
execution  ;  but,  after  his  death,  it  was  otherwise,  because  then  the 

[  ♦103  ]  creditors  might  reach  all  his  personal  property  of  whatever  *kind  : 
and  the  same  reason  applies  where  the  debtor  has  brought  himself 
within  the  operation  of  the  Insolvent  Debtors'  Acts ;  because,  under 
those  Acts,  all  his  property  becomes  applicable  to  the  payment  of 
his  debts.  In  the  present  case,  however,  there  is  no  conclusive 
evidence  that  the  debtor  was  indebted  to  the  extent  of  insolvency  at 
the  time  of  the  assignment,  though  the  fact  of  there  being  three 
executions  in  his  house  at  the  time  makes  it  highly  probable.  As . 
to  that,  therefore,  there  must  be  an  inquiry. 

» 
The  defendants  dispensing  with  the  inquiry,  the  decree  was  made 

in  the  terms  of  the  prayer,  except  as  to  the  costs  of  the  suit,  which 
were  ordered  to  be  paid  by  Robert  Torre.  With  respect  to  the  costs 
of  William  Dodd  and  Henry  Le  Eeux,  his  Lordship  observed  that 
the  former,  being  made  a  party  to  the  suit  as  the  covenantor  for  the 
payment  of  the  annuity,  was  clearly  entitled  to  his  costs  :  and  that 
although  Henry  Le  Keux  appeared  as  the  trustee  under  the  assign- 
ment, and,  as  such,  a  party  to  a  fraudulent  transaction,  yet  inasmuch 
as  he  was  a  necessary  party  to  the  suit  as  one  of  the  trustees  of  the 
marriage  settlement,  his  Lordship  thought  that  he  was  also  entitled 
to  his  costs,  and  that  both  he  and  Dodd  should  be  allowed  to  retain 
so  much  of  their  respective  costs  as  Robert  Torre  should  be  unable 
to  pay,  out  of  what  was  due  from  them  respectively  on  account  of 
the  annuity. 
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TAYLOE  V.  RUNDELL  (1).  i84i. 

(Gr.  &  Ph.  104—113;  affg.  11  Sim.  391.)  J^n^. 

Discovery  distiugiiished  from  production.    Where  a  plaintiff  is  entitled  to        ^    ^^^   • 
have  information  obtained  from  documents  which  a  defendant  has  pre-  ^^ 

sumably  the  power  of  inspecting,  the  defendant  cannot  excuse  himself  ^^^tbnham, 
from  discovery  by  stating  that  he  believes  that  other  persons  who  have  the         ^   '  . -. 
actual  custody  of  the  documents  would  object  to  his  inspecting  the  same  for 
the  purpose  of  giving  the  required  information. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor,  by 
which  he  had  held  the  answer  of  the  defendants  to  be  insufficient. 

The  late  Duke  of  York,  being  entitled,  under  a  grant  from  the 

Crown,  to  certain  mines  in  Nova  Scotia,  for  a  long  term  of  years, 

subject  to  a  reservation  of  certain  rents  and  royalties,  by  indenture 

dated  the  12th  of  September,  1826,  demised  all  the  mines  comprised 

in  that  grant  to  the  defendants  and  John  Bridge,  since  deceased,  by 

way  of  underlease,  reserving,  in  addition  to  the  rents  and  royalties 

payable  by  the  Duke  of  York  to  the  Crown,  a  certain  proportion  of 

the  net  annual  profits  to  arise  from  the  working  of  the  mines.    This 

underlease  provided,  amongst  other  things,  that  the  lessees  should 

keep,  or  cause  to  be  kept,  such  accounts  as  should  be  necessary  to 

show  the  actual  gains  and  profits  of  the  mines,  and  should  give  free 

access  and  liberty  to  such  person  as  the  Duke  of  York,  his  executors, 

administrators,  and  assigns,  should  from  time  to  time  appoint, 

to  inspect  and  take  copies  thereof ;  and  also  that  they  ^should       [  *^^^'  J 

annually,  during  the  continuance  of  the  term  thereby  granted, 

lay  or  cause  to  be  laid  before  the  Duke  of  York,  his  executors, 

administrators,  or  assigns,  or  such  person  as  he  or  they  should 

authorise  to  receive  the  same,  a  full,  true,  and  particular  account 

in  writing  of  the  number,  names,   and   situation  of  the  mines 

respectively,   and    also   the  numbers,   names,   and   situations  of 

all  the  shafts,  adits,  levels,  drains,  and  other  works  whatsoever 

belonging  thereto,  so  as  to  afford  a  full,  clear,  and  true  statement 

of  the  mines  respectively,  and  of  the  several  works  thereof;  and  also 

that  they  should  appoint  or  cause  to  be  appointed  such  person  as 

the  Duke  of  York,  his  executors,  administrators,  or  assigns  should 

from  time  to  time  nominate  for  that  purpose,  to  have  the  full 

privileges  and  powers  of  a  director,  and  to  sit  at  the  board  of 

directors  appointed  or  to  be  appointed  for  conducting  the  affairs  of 

the  mining  business,  for  the  express  purpose  of  watching  over  and 

attending  to  the  interests  of  the  Duke  of  York ;  such  director  to  be 

(1)  Kearsley  v-   Philipt    (1882)    10      48  L.  T.  468,  R.  S.  C.  Ord.  XXXI., 
Q.  B-  D.  36,  465,  52  L.  J.  Q,  B.  8,  269,      rr.  12-14. 
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Taylor      first  approved  by  the  majority  of  the  board  of  directors  for  the  time 
Ru>'DELL.     being  at  the  next  meeting  after  such  apjjointment. 

The  object  of  the  bill,  which  was  filed  by  the  executors  of  the  late 
Duke  of  York,  was  to  obtain  a  discovery  of  the  mines  which  had 
been  opened  and  worked  by  virtue  of  the  underlease,  and  an  account 
of  the  monies  which  had  become  due  to  the  plaintiffs  in  respect  of 
such  working. 

It  appeared,  from  the  answer,  that  the  underlease,  although  in 
terms  granted  to  the  defendants  individually,  was  granted  to  them 
as  trustees  for  a  numerous  company,  called  "  The  General  Mining 
Association,"  of  which  the  defendants  were  members,  and  were 
three  of  the  directors;  and  that  they  had  never  worked  or  been 
[  •106  J  *interested  in  any  mines  in  Nova  Scotia  individually,  or  otherwise 
than  as  members  and  directors  of  the  Association. 

It  also  appeared,  from  the  answer,  that  a  Mr.  Parkinson  was, 
shortly  after  the  execution  of  the  lease,  nominated  by  the  Duke  of 
York,  and  duly  appointed,  to  act  as  a  director  of  the  Association, 
in  pursuance  of  the  stipulation  above  mentioned,  and  that  he  had 
ever  since  occupied  a  seat  at  the  board  in  that  character.  It  further 
appeared  that  it  was,  by  the  co-partnership  deed  of  the  Association, 
provided,  that  the  board  of  directors  should  have  the  entire  control 
and  management  of  the  mines,  and  that  a  general  meeting  of  the 
proprietors  should  be  held  in  the  month  of  May  or  June  of  every 
year,  at  which  meeting  the  accounts  of  the  Association  and  the 
reports  of  the  directors  were  to  be  produced,  and  that  from  the 
fourteenth  to  the  thirty-fifth  day  after  the  holding  of  every  yearly 
general  meeting,  the  secretary  should  permit  any  of  the  proprietors 
to  have,  at  the  ofiice  of  the  Association  in  London,  free  access  to  all 
the  accounts,  books,  and  other  documents  belonging  to  the  Associa- 
tion, but  that  no  proprietor  should  be  at  liberty  to  examine  or 
inspect  such  accounts  or  documents,  except  during  that  period. 

That  portion  of  the  interrogating  part  of  the  bill  which  was  the 
subject  of  the  first  exception  was  as  follows : 

That  the  defendants  may  answer  and  set  forth,  to  the  best  and 
utmost  of  their  knowledge,  information,  remembrance,  and  belief, 
whether  there  are  not  or  is  not  in  the  possession  of  the  agents  or 
agent  of  the  said  defendants,  or  of  one  and  which  of  them,  and 
[  ♦107  ]  whether  or  not,  more  especially  in  America,  divers  and  what,  *or 
some  and  what  grants,  leases,  licences,  copies  of  grants,  leases, 
licences,  books  of  account,  accounts,  papers,  and  writings  relating 
to  the  quantity  of  ores,  coals,  and  other  minerals  which,  since  the 
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12th  of  September,  1826,  have  been  gotten  or  disposed  of  from  taylok 
the  said  mines,  beds,  and  seams,  or  to  the  sum  or  sums  of  money  rukdbll. 
received  since  the  12th  of  September,  1826,  in  respect  of  making, 
working,  getting,  or  disposing  of  the  said  mines,  metals,  minerals, 
ores,  and  other  substances,  or  to  the  charges  and  expenses 
attending  the  same  or  consequent  thereon,  or  to  the  gains  derived 
therefrom,  or  to  the  grants,  licences,  or  leases  under  which  any 
mines  which,  since  the  12th  of  September,  1826,  have  been  worked 
or  gotten  by  the  defendants,  have  been  worked  or  gotten,  and  at 
what  time  the  same  were  first  opened. 

The  portions  of  the  interrogating  part  of  the  bill  to  which  the  other 
exceptions  referred,  sought  a  particular  discovery  of  what  mines  had 
been  opened  and  worked  under  the  lease  of  September,  1826,  what 
ores  or  minerals  had  been  gotten  therefrom,  what  monies  had  been 
expended  and  received  in  the  course  of  such  working,  and  so  forth. 

In  answer  to  these  portions  of  the  bill  the  defendants  stated  that 
they  had  in  the  first  schedule  to  their  answer  annexed,  set  forth  a 
full  and  true  list  of  every  document  in  their  own  possession  or 
power,  and  they  had  in  the  second  schedule  set  forth,  to  the  best  of 
their  respective  knowledge  and  belief,  a  full  and  true  list  of  every 
document  in  the  possession  of  the  secretary  of  the  Association  in 
London  ;  but  they  said  that  the  secretary  was  not  their  or  either  of 
their  agent,  but  the  agent  of  the  Association,  of  which  the  defen- 
dants were  shareholders  and  directors ;  and  that  the  defendants 
had  not  *nor  had  either  of  them,  to  their  or  either  of  their  know-  f  •108  ] 
ledge  or  belief,  any  agent  in  America,  though  they  admitted  that 
the  Association  had  agents  in  America  ;  and  they  said  that,  except 
the  documents  mentioned  in  the  first  schedule,  they  respectively 
denied  that  there  was  in  the  possession  of  the  agents  or  agent  of 
them,  the  defendants,  or  either  of  them,  either  in  America  or  else- 
where, any  grant,  lease,  licence,  &c.     *     *     * 

The  answer  further  stated  that  the  defendants,  being  engaged  in 
extensive  mercantile  concerns  of  their  own,  *had  paid  but  little  i  *^^^  J 
attention  to  the  affairs  of  the  Association,  and  that,  save  as  therein 
set  forth,  they  had  no  personal  knowledge  whatsoever,  or  other 
knowledge  than  was  contained  in  the  books  and  documents  men- 
tioned in  the  schedules,  of  any  matters  connected  w  ith  the  mhies ; 
that,  in  fact,  the  books  and  documents  mentioned  in  the  second 
schedule  were  not,  nor  were  any  of  them  in  the  possession  or  power 
of  the  defendants  or  either  of  them,  in  any  other  sense  than  that 
they  and  the  other  directors  of  the  Association,  including  Mr. 
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Taylok  Parkinson,  when  assembled  as  a  Board,  were  competent  to  order 
BuvDELL.  the  same  to  be  used  and  inspected  by  a  vote  of  the  Board :  that 
they  had  no  aathority  to  make  use  of  those  documents,  or  any  of 
them,  as  individuals,  except  only  when  sitting  with  the  Board,  or 
by  an  order  of  the  Board,  and  except  that  they,  in  common  with  the 
other  proprietors  of  the  Association,  had  a  right  to  inspect  the  same 
and  take  copies  thereof  during  the  time  limited  for  that  purpose  by 
the  provisions  of  the  co-partnership  deed :  that  Mr.  Parkinson,  as 
one  of  the  directors,  had  the  same  opportunities  as  they  (the 
defendants)  had  of  inspecting  and  using  the  documents,  and  that 
they  (the  defendants)  had  not  permission  or  authority  from  the 
Board  of  directors  to  have  or  use  them  for  the  purposes  of  the 
present  suit ;  on  the  contrary,  they  were  informed  and  believed 
that  the  directors  declined  to  allow  them  to  use  the  same,  or  to 
give  them  any  further  or  other  information  in  this  suit  which 
might  enable  the  plaintiffs  to  prosecute  the  same  against  them  (the 
defendants),  who  were  mere  trustees,  without  bringing  the  other 
parties  interested  in  the  Association  before  the  Court. 

Exceptions  for  insufficiency  having  been  taken  to  these  parts  of  the 
answer,  they  were  disallowed  by  the  Master,  but  exceptions  to  his 
[♦no]  report  were  subsequently  *allowed  by  the  Vicb-Chancellor,  who 
considered  the  answer  insufficient;  and  the  defendants  now  presented 
a  petition  of  appeal,  praying  that  his  Honour  s  order  might  be 
discharged,  and  that  the  exceptions  to  the  Master's  report  might 
be  overruled. 

Mr.  Wakejield,  Mr,  Bethell,  and  Mr,  Wood,  in  support  of  the 
appeal  [cited  Murray  v.  Walter  (i),  Lambert  v.  Rogers  (2),  and 
Latimer  v.  Neate  (3)  ]. 

[  111  ]  (The  Lord  Chancellor:  Between  the  case  there  referred  to  and 

the  present,  there  is  just  the  difference  between  a  privilege  not  to 
produce  and  an  inability  to  produce.) 

Mr,  Knight  Bnice,  Mr,  Wigram,  and  Mr,  J,  Russell  appeared 
for  the  respondents  ;  but 

The  Lord  Chancellor,  without  hearing  them,  said : 

The  whole  of  this  argument  appears  to  me  to  turn  upon  a 
supposed  analogy,  which,  in  my  mind,  has  no  existence. 

It  is  true  that  the  rule  of  the  Court,  adopted  from  necessity,  with 

(1)  Post,  p.  2.32.  (.J)  47  R.  B.  413  (4  Cl.  &  Fin.  o70). 

(2)  16  R.  R.  200  (2  Mer.  489). 
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reference  to  the  production  of  docaments,  is  that  if  a  defendant  has      Taylob 
a  joint  possession  of  a  document  with  somebody  else  who  is  not     rundell. 
before  the  Court,  the  Court  will  not  order  him  to  produce  it,  and 
that  for  two  reasons  :  one  is,  that  a  party  will  not  be  ordered  to  do 
that  which  he  cannot  or  may  not  be  able  to  do  :  the  other  is,  that 
another  party,  not  present,  has  an  interest  in  the  document  which 
the  Court  cannot  deal  with.     But  that  rule  does  not  apply  to 
discovery ;  in  which  the  only  question  is,  whether,  as  between  the 
plaintiff  and  defendant,  the  plaintiff  is  entitled  to  an  answer  to  the 
question  he  asks ;  *for  if  he  is,  the  defendant  is  bound  to  answer  it       [  "112  ] 
satisfactorily,  or,  at  least,  to  show  the  Court  that  he  has  done  so  as 
far  as  his  means  of  information  will  permit. 

Now,  here,  the  plaintiffs  represent  the  landlord ;  the  defendants 
are  the  lessees ;  and  by  the  contract  between  the  parties,  indepen- 
dently of  their  relative  situation,  which  would  be  quite  suflScient  for 
the  purpose,  there  happens  to  be  a  distinct  stipulation  that  the 
accounts  shall  be  so  kept  as  to  give  the  landlord  all  the  information 
which  he  is  now  asking  with  respect  to  the  management  of  the 
property.  This  being  mining  property,  he  has  an  interest  in 
ascertaining  what  the  course  of  proceeding  is.  Has  he  not  a  right 
to  ask  his  lessee  what  documents  there  are  to  show  that  ?  From 
the  connection  between  the  plaintiffs  and  the  defendants,  there  is 
no  doubt  the  plaintiffs  are  entitled  to  an  answer  to  that  question. 
Then,  on  what  grounds  do  the  defendants  refuse  to  answer  it? 
That  somebody  else,  who  is  not  before  the  Court,  is  interested  in 
the  account.  This  is  the  first  time  that  objections  for  want  of 
parties  have  been  raised  upon  exceptions  to  an  answer. 

Then,  if  the  plaintiffs  are  entitled  to  the  discovery  which  they 
ask,  have  the  defendants  stated  that  which  makes  it  impossible  for 
them  to  give  it  ?  That  is  the  only  question  which  remains.  The 
facts  may  be  such  as  to  make  it  impossible  for  the  defendants  to 
give  the  discovery ;  because  they  may,  on  applying  for  an  inspection 
of  these  documents,  be  refused.  But  they  have  not  said  so :  and 
as  to  the  answer  being  full,  it  is  made  not  full  by  the  defendant's 
own  statement.  It  is  full  in  terms  ;  but  the  defendants  state  that 
which  they  obviously  state  for  the  purpose  of  explaining  what  they 
mean  when  they  say  they  cannot  make  the  discovery ;  namely,  that 
there  are  documents  in  the  possession  of  the  Company  *of  which  [  *n3  ] 
the  defendants  are  members  and  trustees,  and  also  in  the  hands  of 
the  Company's  agent  in  America.  They  do  not  say  that  they  ever 
applied  for  an  inspection  of  those  documents  and  were  refused. 
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They  merely  say  somebody  else  has  got  the  documents.  Suppose 
a  defendant  should  say  his  documents  are  in  the  hands  of  his  own 
solicitor,  but  his  solicitor  refuses  him  access  to  them.  The  Court 
would  give  him  time  to  take  such  proceedings  as  might  be  necessary 
to  compel  the  solicitor  to  give  him  the  means  of  making  the  dis- 
covery. So,  if  the  defendant  should  say,  I  cannot  answer,  because 
the  documents  are  in  a  distant  part  of  the  world.  That  may  be  a 
very  good  reason  why  you  should  ask  for  time  to  answer,  but  no 
reason  why  you  should  not  answer ;  and,  therefore,  you  cannot  resist 
exceptions  for  want  of  an  answer  on  any  such  ground.  If  it  is  in  your 
power  to  give  the  discovery,  you  must  give  it ;  if  not,  you  must 
show  that  you  have  done  your  best  to  procure  the  means  of  giving  it. 
The  case  referred  to  in  the  House  of  Lords  and  that  before  Lord 
Eldon  were  cases  in  which  the  defendant  insisted  on  a  right  in 
himself  to  resist  discovery,  and  therefore  to  resist  production.  But 
those  cases  are  quite  distinct  from  the  cases  in  which  the  Court  refuses 
to  order  a  party  to  produce  documents,  not  because  he  has  a  right 
to  withhold  them,  but  because  he  is  not  able  to  produce  them.  The 
distinction  is  very  clearly  marked,  and  shows  that  those  cases  can 
have  no  application  to  the  present. 

The  counsel  for  the  appellants  having  declined  to  argue   the 

remaining  exceptions,  after  this  judgment  on  the  first,  the  appeal, 

as  to  all  the  exceptions,  was 

Dismissed  uith  costs. 

[Similar  proceedings  in  a  different  suit  between  the  same  parties 
and  for  a  similar  object  are  reported  in  1  Phillips,  222,  and  will  be 
found  in  a  later  volume  of  the  Revised  Reports.] 
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MURRAY  V.  WALTER  (1). 

(Cr.  &  Ph.  114—126;  S.  C.  3  Jur.  719.) 

The  defendant,  by  his  answer,  stated  that  certain  books  i^elatin^  to  a. 
concern  in  which  the  plaintiff  claimed  to  be  a  partner  with  the  defendant 
were  in  the  possession  of  the  treasurer  of  the  concern,  on  behalf  of  tHo 
several  shareholders  in  it,  many  of  whom  were  not  parties  to  the  suit :  Helti, 
that  the  defendant  could  not  be  ordered  to  produce  the  books  in  question. 

On  the  6th  of  November,  1819,  the  defendantWalter,  being  possessed 
of  several  sixteenth  shares  in  the  newspaper  called  The  llm^s^ 

(1)  KearsUy    v.    Philips    (1882)    10       Bnnh,    Limihd    v.    Cooper    (ISRo)     lo 
Q.  B.  J).  36,  4gj,  52  L.  J.  Q.  B.  8,  269,       Q.  B.  i).  7,  473. 
•!«  L.  T.  468;    LvndoH   and   Yorkshire 


VOL.  uv.:  1839.    CH.    CR.  &  PH.  114—115.  288 

assigned  to  the  plaintiff's  deceased  husband,  James  Murray,  in  Hurrat 
consideration  of  a  sum  of  1,400/.,  one  half  of  one  sixteenth  share  in  Walter. 
the  newspaper  and  the  profits  thereof,  from  the  1st  of  November  then 
last,  subject  to  a  right  of  repurchase,  which  the  defendant  Walter 
reserved  to  himself,  during  his  life,  so  long  as  he  should  retain  any 
share  or  interest  in  The  Times,  upon  giving  to  Murray,  his  executors, 
administrators,  or  assigns,  six  calendar  months'  notice  in  writing,  to 
be  computed  from  the  80th  of  June  or  the  30th  of  December. 

Some  time  after  Murray's  death,  Walter,  in  compliance  with  the 
terms  of  the  assignment,  gave  to  the  plaintiff,  who  was  her  husband's 
administratrix  with  his  will  annexed,  a  notice  of  his  intention  to 
repurchase  the  share  which  had  been  assigned  to  her  husband,  at 
the  expiration  of  six  calendar  months,  to  be  *computed  from  the  [  •ii5  ] 
30th  of  December,  1837  ;  which  period  would  terminate  on  the  30th 
of  June,  1838. 

The  bill  alleged  that  the  defendants,  and  divers  other  persons 
whose  names  the  defendants  had  concealed  from  the  plaintiff,  and 
were  at  present  unknown  to  her,  were  interested,  in  different  shares 
and  proportions,  in  the  partnership  or  undertaking  of  printing  and 
publishing  The  Times  newspaper ;  and  that  no  account  in  writing  of 
the  profits  of  the  newspaper  had  ever  been  rendered  to  James 
Murray,  or  to  the  plaintiff:  and  it  stated  various  circumstances  upon 
which  it  founded  a  charge  that  the  defendant  Walter  had  waived  or 
released  all  right  or  title  to  exercise  the  power  of  repurchase,  and 
that  the  notice  of  repurchase  was  void ;  and  that  the  plaintiff  had 
been,  since  the  expiration  of  that  notice,  and  still  was  entitled  to  one 
half  part  of  one  sixteenth  share  in  the  newspaper.  It  charged  that 
the  defendants  ought  to  set  forth  an  account  of  the  gross  receipts 
and  expenditure  of  the  newspaper  from  the  date  of  the  assignment 
down  to  the  30th  of  June,  1838,  and  an  account  of  the  profits  of  the 
newspaper  accrued  since  that  day  ;  and  also  the  names  of  all  other 
the  parties  who  were  interested,  as  proprietors  or  shareholders,  in 
the  copartnership,  business,  or  newspaper ;  and  that,  in  particular, 
Walter  ought  to  set  forth  what  interest  he  had  therein,  and  what 
interest  he  had  at  the  time  at  which  he  gave  the  notice  of  repur- 
chase. It  charged  also,  that  all  the  other  proprietors  and  share- 
holders interested  in  the  newspaper  acted  in  concert  with  the 
defendants  in  the  matters  mentioned  in  the  bill,  and  that  they  were 
and  claimed  to  be  interested  in  the  matters  in  dispute  in  the  cause, 
but  that  the  plaintiff  was  unable  to  make  them  parties,  by  reason 
of  their  names  being  unknown  to  her,  and  being  concealed  from 
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MuBBAT  her  by  the  defendants.  It  also  charged  that  correspondence  *had 
Walteb.  passed  between  the  defendants,  and  between  them  and  the  other 
[*]16]  shareholders,  relating  to  the  matters  mentioned  in  the  bill,  and 
from  which  the  truth  of  such  matters  would  appear,  and  that  the 
defendants  had  in  their  possession  books  and  papers  relating  to 
such  matters,  and  by  which  the  truth  of  such  matters  would  appear. 
The  prayer  of  the  bill  was,  that  it  might  be  declared  that,  under 
the  circumstances,  the  plaintiff  continued,  subsequently  to  the  dOth 
of  June,  1838,  and  still  was,  one  of  the  proprietors  or  partners  of 
and  in  the  copartnership  for  conducting  The  Times  newspaper,  in 
respect  of  the  one  half  of  a  sixteenth  share  therein  which  had  been 
assigned  to  James  Murray  ;  and  that  an  account  might  be  taken  of 
all  the  transactions  of  the  copartnership  since  the  1st  of  November, 
181 9,  and  that  the  clear  annual  profits  which  had  accrued  from  that 
date  down  to  the  filing  of  the  bill,  might  be  ascertained,  and  that 
the  plaintiff  might  be  decreed  to  be  entitled  to  one  thirty-second 
part  of  such  profits,  and  that  the  defendants  might  be  decreed  to 
pay  to  her  what  should  appear  to  be  the  balance  due  to  her ;  or  if 
the  Court  should  be  of  opinion  that  she  was  not  entitled  to  such 
relief,  then  that  an  account  might  be  taken  of  all  the  transactions 
of  the  partnership  from  the  1st  of  November,  1819,  down  to  the 
80th  of  June,  1888 ;  and  that  the  clear  annual  profits  which  had 
accrued  during  that  period  might  be  ascertained ;  and  that  the 
plaintiff  might  be  declared  to  be  entitled  to  one  thirty-second  part  of 
such  profits,  and  that  the  defendants  might  be  decreed  to  pay  to 
her  what  should  appear  to  be  the  balance  due  to  her. 

The  defendant  Walter,  by  his  answer,  stated,  that  in  and 
[  •117]  previously  to  the  month  of  May,  1812,  he  and  his  *father  were  in 
partnership  as  printers,  and  were  possessed  of  the  house  and 
tenements,  in  Printing  House  Square,  where  The  Times  newspaper 
was  and  is  printed  and  published,  and  also  the  printing  presses, 
types,  utensils,  materials,  and  stock  with  which  the  newspaper  had 
been  printed  ;  and  that  in  May,  1812,  the  partnership  was  dissolved, 
and  the  defendant  thenceforth  had  been  and  was  now  the  owner  of 
the  premises,  and  of  the  types,  presses,  utensils,  materials,  and 
stock  with  which  the  newspaper  had  been  ever  since  printed ;  that 
the  copyright  of  the  newspaper  and  the  right  of  publishing  and 
selling  the  same  was  then  and  had  ever  since  been,  and  was  now 
wholly  distinct  from  the  possession  of  the  premises  and  the  types, 
presses,  and  materials,  and  also  the  business  of  printing  the 
newspaper ;  which  last-mentioned  business  had,  at  all  times  since 
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the  dissolution  of  the  partnership  between  the  defendant  and  his      Murray 
father,  belonged  to  the  defendant.  Waltbb. 

The  answer  stated  that  the  defendant's  father,  being  solely 
entitled  to  the  right  of  selling  and  publishing  the  newspaper  when 
printed,  and  to  the  profits  thereby  made,  did,  in  his  lifetime,  divide 
the  newspaper,  as  to  such  right  and  profits  last  mentioned,  into 
sixteen  equal  shares :  and  it  then  described  the  manner  in  which, 
partly  by  gifts  in  his  lifetime,  and  partly  by  will,  the  defendant's 
father  had  disposed  of  such  sixteen  shares,  and  stated  who  were  the 
persons  who  were  now  entitled  to  such  shares  respectively ;  thus 
disclosing  the  names  of  all  the  proprietors  of  the  newspaper,  who 
were  very  numerous.  The  defendant  denied  that  there  was  any 
partnership  between  the  owners  of  the  different  sixteenth  shares  or 
parts  of  shares. 

The  answer  admitted  that  from  the  date  of  the  assignment  to 

Murray  down  to  his  death,  large  profits  were  ^derived  from  the  sale      [  *1JS  ] 

of  the  newspaper,  but  not  otherwise  by  the  alleged  partnership 

business  in  the  bill  mentioned,  all  of  which  profits,  so  far  as  Murray 

had  any  interest  therein,  were,   as  the  defendant  believed,  duly 

accounted  for,  and  paid  to  Murray ;  for  that  after  the  execution 

of  the  assignment,  he,  the  defendant,  directed  the  treasurer,  by 

whom  the  accounts  of  such  profits  were  kept,  to  pay  to  Murray 

one  half  of  such  share  of  the  gains  as  the  defendant  was  or  would 

1>e  entitled  to  in  respect  of  his  sixteenth  share,  as  and  when  the 

same  became  payable.    He  also  admitted  that  since  the  decease  of 

Murray,  and  until  the  30th  of  June,  1838,  and  from  that  time  to  the 

present,  large  profits  had  been  made  by  the  sale  of  the  newspaper, 

but  not  by  the  alleged  copartnership  business  in  the  bill  mentioned, 

which  profits  had,  as  he  believed,  been  duly  and  regularly  divided 

between  the  several  proprietors  of  the  newspaper,  according  to  their 

respective  shares ;  and  he  believed  that  the  defendant  Alsager  had, 

at  the  plaintiff's  request,  received  from  the  treasurer,  and  handed 

to  her   the  half  sixteenth  share  of  the  profits  which  had  been 

assigned  to  her  husband,  and  that  she  had  given  written  receipts 

for  the  same ;  that  he  believed  that,  in  pursuance  of  the  directions 

contained  in  his  father's  will,  the  accounts  of  the  profits  derived 

from  the  publication  and  sale  of  the  newspaper,  were,  as  well  before 

as  since  the  assignment  to  Murray,  drawn  out  half  yearly,  and  a 

balance  thereof  ascertained  and  struck  on  the  30th  of  June  and  the 

Slst  of  December  in  every  year,  by  the  treasurer  of  the  newspaper, 

whose  duty  it  was,  and  had  at  all  times  been,  to  draw  out  such 
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MuRKAY  accounts  and  to  state  such  balance ;  and  that  it  was  understood  or 
Walter,  agreed  between  the  several  proprietors  of  the  newspaper  that  the 
accounts  thereof  should  be  kept  by  such  treasurer,  and  that  all 
receipts  and  payments  on  account  of  the  newspaper  should  be  taken 
[  *119  ]  and  made  *by,  and  pass  through  the  hands  of  such  treasurer;  and 
he  believed  that  such  receipts  and  payments  had  been  so  taken  and 
made,  and  such  accounts  kept  by  such  treasurer,  who  was  the  common 
agent  of  the  proprietors,  and  authorised  by  them  for  that  puri>ose; 
and  that  Murray,  who  was  also  a  writer  for  the  newspaper,  had  been 
well  acquainted  with  the  duties  of  the  treasurer,  and  with  the  mode 
of  stating  such  accounts  and  ascertaining  such  balances,  and  that 
such  accounts  might  at  all  times  have  been  inspected  by  Murray  in 
his  lifetime,  and  that  he  was  fully  satisfied  with  and  acquiesced  in 
such  mode  of  keeping  and  stating  the  accounts,  and  ascertaining 
the  balances  from  time  to  time. 

The  defendant  said  he  could  not  set  forth  any  account  of  the 
gross  receipts  or  expenditure  of  the  newspaper,  from  the  date  of 
the  assignment  down  to  the  30th  of  June,  1838,  in  every  year,  nor 
any  account  of  the  profits  accrued  since  the  30th  of  June,  1838,  and 
he  denied,  for  the  reasons  and  under   the  circumstances  in  his 
answer  stated,  that  the  plaintiff  was  or  had  been  since  the  30th  of 
June,  1838,  interested  in  the  alleged  partnership  business,  or  in  the 
newspaper,  to  the  extent  of  the  one  half  sixteenth  share  assigned  to 
her  husband,  or  to  any  other  extent.     He  submitted  that  all  the 
proprietors  of  shares  in  the  newspaper  were  necessary  parties  to  the 
suit,  if  the  plaintiff  sought  or  was  entitled  to  the  accounts  prayed  for 
by  her  bill ;  and  he  stated  that,  when  he  gave  the  notice  of  repur- 
chase, and  now,  he  was  entitled  to  half  of  a  sixteenth  share  in  the 
newspaper  besides  the  half  sixteenth  share  assigned  to  Murray,  and 
that  he  was  entitled  to  another  sixteenth  share,  in  remainder, 
expectant  upon  the  death  or  sooner  contingent  determination  of  the 
interest  of  a  person  to  whom   his  (the  defendant's)  father   had 
bequeathed  it  for  life,  with  remainder  to  the  defendant. 
[  120  j  The  defendant  stated  that  he  had,  in  the  schedule  to  his  answer, 

set  forth  a  list  of  the  several  papers,  writings,  and  documents  which 
were  in  his  possession,  custody,  or  power  relating  to  the  matters 
mentioned  in  the  bill,  or  any  of  them ;  -and  save  as  he  bad  in  the 
schedule  mentioned  and  set  forth,  he  denied  that  he  had  in  his 
possession,  custody,  or  power  any  books,  papers,  or  document? 
relating,  either  in  the  whole  or  in  part,  to  the  matters  or  alleged 
matters  mentioned  in  the  bill,  or  any  of  them,  although  he  believed 
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that  the  treasurer  of  the  newspaper,  Mr.  Delane,  had  in  his  custody  Mdbhay 
the  several  receipts  which  had  been  given  for  the  dividends  on  the  Walter. 
profits  of  the  newspaper,  and  also  some  books  of  account  in  which 
he  kept  accounts  of  his  receipts  and  payments  in  respect  of  the 
newspaper,  the  particulars  whereof,  however,  the  defendant  did  not 
know  nor  could  set  forth  as  to  his  information  and  belief,  save  as 
before  mentioned. 

The  only  documents  specified  in  the  schedule  were  the  indenture 
of  assignment  from  the  defendant  to  Murray,  and  certain  letters 
\rritten  to  the  defendant's  solicitor. 

Exceptions  having  been  taken  to  this  answer  for  insufficiency, 
the  defendant,  Walter,  afterwards,  put  in  a  further  answer,  by  which 
he  stated  that  he  had  caused  application  to  be  made  to  Mr.  Delane, 
the  treasurer,  by  whom  the  accounts  of  the  newspaper  were  kept, 
for  a  list  of  all  such  receipts  as  had  been  given  for  the  dividends 
upon  the  profits  of  the  newspaper,  and  of  the  books  of  account  in 
which  Mr.  Delane  kept  accounts  of  his  receipts  and  payments  in 
respect  of  the  newspaper ;  and  that  in  answer  to  such  application, 
he  had  been  informed  by  Mr.  Delane,  and  he  believed  it  to  be  true, 
that  Mr.  Delane  had  now  in  his  possession,  as  such  treasurer,  and 
in  such  manner,  and  for  such  ^purpose,  as  in  the  defendant's  former  L  *i'^i  J 
answer  was  mentioned,  the  several  books,  receipts,  and  vouchers 
mentioned  in  the  schedule  annexed  to  the  present  answer ;  and 
the  defendant  denied  that  the  same  or  any  or  either  of  them  were 
or  was  in  the  possession,  custody,  or  power  of  himself  (the  defendant) 
or  of  the  other  defendants  to  the  bill  or  either  of  them,  save  so  far 
as  the  possession  of  Mr.  Delane  might  be  the  possession  of  the 
defendants  to  the  bill  and  the  other  shareholders  of  the  newspaper, 
which  the  defendant  submitted  to  the  judgment  of  the  Court.  He 
said  he  believed  that  the  plaintiff  had  never  applied  to  Mr.  Delane 
for  an  inspection  of  any  of  these  books,  receipts,  or  vouchers :  that 
he  believed  that  other  account-books,  receipts,  and  vouchers  relating 
to  the  accounts  of  the  newspaper  of  earlier  dates  than  those  which 
he  had  mentioned  to  be  now  in  the  possession  of  Mr.  Delane  had 
been,  from  time  to  time,  kept ;  but  the  defendant  could  not  set  forth 
the  particulars  of  any  of  them  or  what  had  become  of  any  of  them, 
save  that  he  had  been  informed  and  believed  that  they  had  all  been 
destroyed  as  useless. 

The  schedule  to  the  further  answer  enumerated  certain  books, 
called  "  publishing  books,"  commencing  on  the  1st  of  January,  1821, 
and  continued  down  to  the  present  time ;  a  cash  book,  commencing  on 
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MuBBAY      the  2nd  of  January,  1837  ;  three  ledgers,  the  first  commencing  in 

Walter.  January,  1831  ;  a  journal  of  credits,  commencing  in  June,  1831 ; 
several  bundles  of  weekly  accounts;  and  the  receipts  for  the  divi- 
dends, from  the  month  of  December,  1833,  to  the  30th  of  June,  1838, 
and  one  banker's  book,  commencing  in  April,  1838. 

The  answer  of  the  defendant  Alsager  stated  that,  to  the  best  of 
his  belief,  the  accounts  of  the  receipts  and  payments  of  the  news- 

[  ♦122  ]  paper  had  been  kept  by  the  treasurer,  *as  the  common  agent  of  all 
the  proprietors,  authorised  by  them  for  that  purpose;  that  he 
believed  that  the  treasurer  had  now  in  his  possession  the  several 
receipts  which  had  been  given  by  the  proprietors  for  the  sums  from 
time  to  time  paid  to  them  in  respect  of  their  several  shares  of  the 
profits,  and  that  he  had  also  in  his  possession  some  books  of 
account,  in  which  he  kept  accounts  of  his  receipts  and  payments  in 
respect  of  the  newspaper,  the  particulars  of  which  the  defendant 
could  not  set  forth. 

The  answer  of  the  46fendant  Lawson  contained  a  statement  to 
the  same  effect  as  that  which  is  above  given  from  the  answer  of  the 
defendant  Alsager. 

The  plaintiff  moved,  before  the  Yice-Chancellor,  that  the  defendant 
Walter  might  be  ordered  to  produce  and  leave  with  his  clerk  in  Court, 
for  the  usual  purposes,  the  indenture  of  assignment,  and  the  letters 
enumerated  in  the  schedule  to  his  first  answer ;  and  that  all  the 
defendants  might  be  ordered  to  produce  and  leave  with  their  clerk 
in  Court,  in  like  manner,  the  several  books,  papers,  and  writings 
enumerated  in  the  schedule  to  the  further  answer  of  the  defendant 
Walter,  and  thereby  stated  to  be  in  the  possession  of  Mr.  Delane ; 
or  otherwise  that  the  plaintiff,  her  solicitors  and  agents,  might  be  at 
liberty  to  inspect  the  same,  at  all  seasonable  times,  at  the  office  of 
The  Times  newspaper,  on  giving  reasonable  notice  to  the  defendants, 
at  the  office ;  and  that  she  might  also  be  at  liberty,  at  her  own 
expense,  to  take  copies  and  extracts  from  the  said  several  indenture, 
letters,  books,  papers,  and  writings,  as  she  might  be  advised  ;  and 
that  the  defendants  might  be  ordered  to  produce  the  indenture, 
letters,  books,  papers,  and  writings  before  the  examiner,  and  at  the 
hearing  of  the  cause. 

[123]  The  Vice-Chancellor  ordered  the  production  of  the  documents 

mentioned  in  the  schedule  to  the  first  answer  of  the  defendant 
Walter,  but  refused  the  rest  of  the  motion,  and  ordered  that  the 
plaintiff  should  pay  the  costs  of  the  application. 

The  plaintiff  now  renewed,  before  the  Lord  Chancellor,  that  part 
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of  the  motion  which  had  been  refused  by  the  Vice-Chancellor;  and      Murray 


r. 


she,  at  the  same  time,  moved  that  the  Vicb-Chancellor's  order,  so      Walter. 
far  as  it  directed  that  she  should  pay  the  costs  of  the  motion  before 
his  Honour,  should  be  discharged. 

Mr.  Richards  and  Mr.  RomUIy,  in  support  of  the  motion, 
commented  upon  the  statements  and  admissions  made  by  the 
defendant  Walter  in  his  answer  and  further  answer,  and  cited 
Wdburn  v.  Ingilby  (l). 

Mr.  Knight  Bruce  and  Mr,  Bacon,  contra,  referred  io  Adams  v. 
Finher  (2). 

Mr.  Richards,  in  reply,  contended  that  the  plaintiff,  as  a 
partner,  had  a  right  to  inspect  all  the  partnership  books  and  papers 
in  the  possession  of  the  common  agent  of  the  partners,  and  urged 
the  extreme  difficulty  of  bringing  before  the  Court  so  numerous  a 
body  as  the  partners  in  this  concern,  amounting  in  number,  as  they 
did,  to  thirty-six,  of  whom  eight  were  out  of  the  jurisdiction  of  the 
Court.  He  contended  that  if  the  books  and  documents  in  question 
were  in  Mr.  Walter's  own  possession,  he  could  not  refuse  to  produce 
them  to  the  plaintiff ;  and  that  the  possession  of  the  common  agent 
of  himself  and  his  copartners,  was  equivalent  to  his  own  possession. 

The  Lord  Chancellor  :  [  124  ] 

In  this  case,  the  plaintiff  claiming  to  be  a  partner  in  a  concern, 
namely,  The  Times  newspaper,  up  to  a  certain  time,  files  a  bill 
against  the  three  defendants,  alleging  that  they  are  partners  in  the 
concern,  with  others,  whose  names  the  plaintiff  does  not  know. 
One  of  the  defendants,  by  an  answer,  and  a  second  answer,  says, 
that  there  are  certain  documents  which  are  not  in  his  own  posses- 
sion, but  in  the  possession  of  the  treasurer  of  the  partnership, 
namely,  the  party  answering  and  the  two  defendants,  who  are 
partners,  and  several  other  partners  whose  names  are  mentioned 
in  the  answer. 

The  motion  is  against  the  three  defendants,  that  they  may  be 
ordered  to  produce  these  documents. 

In  the  first  place,  the  two  other  defendants  have  not  made  any 
admission  upon  which  any  order  at  all  could  possibly  be  made. 

The  one  defendant,  upon  whose  answer  alone  any  order  at  all 

(I)  36  B.  B.  246  (1  My.  &  K  61).   -      (2)  46  R.  B.  328  (3  My.  &  Cr.  526). 
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MuRKAv      could  be  made,  states  that  the  treasurer  holds  the  documents  on 
Walteb.      behalf  of  the  defendant  himself,  of  his  two  co-defendants,  and  of 
certain  other  persons  whose  names  he  mentions. 

The  only  order  which  could  possibly  be  made  would  be  an  order 
against  that  defendant  who  has  made  this  admission  ;  but  to  order 
him  to  produce  these  documents  would  be  contrary  to  what  I  have 
always  understood  to  be  the  practice  of  the  Court.  When  docu- 
ments are  stated,  in  the  answer,  to  be  in  the  po.ssession  of  A.,  B., 
and  C,  you  cannot  order  that  A.  shall  produce  them;  and  that  for 
the  best  possible  reason,  namely,  that  he  could  not  produce  them. 
[  125  ]  The  Court  would  not  pronounce  the  order  for  the  production  of 

the  documents,  unless  the  defendant  was  in  a  situation  to  justify 
the  Court  in  making  such  an  order  upon  him.  How  can  the  Court 
be  satisfied  that  the  defendant  ought  to  produce  the  documents  ? 
He  is  not  the  proprietor.  Tliey  are  not  in  his  possession,  but  in 
the  possession  of  an  agent,  not  of  himself  only,  but  of  other  persons. 
It  is  perfectly  true  that,  if  documents  are  in  the  hands  of  an 
agent,  the  principle  of  the  Court  is,  that  the  possession  of  the 
defendant's  agent  is  the  possession  of  the  defendant  against  whom 
the  order  is  made.  But  here  the  agent  is  the  agent,  not  only  for 
the  defendant  against  whom  the  order  is  prayed,  but  also  for  other 
defendants.  The  defendant  against  whom  the  order  is  prayed  has 
not  the  possession  of  the  documents,  either  personally  or  through 
an  agent. 

I  have  always  understood  the  rule  to  be,  that,  under  such 
circumstances,  the  Court  would  not  make  an  order  for  the  pro- 
duction. 

The  case  of  Wallnnm  v.  LKfilln/,  as  reported,  no  doubt,  seems  to 
infringe  upon  that  rule.  All  I  can  say  is,  I  never  considered  that 
the  practice  was  altered  by  that  case.  There  must  have  been  some 
peculiarity  in  that  case  which  does  not  appear  in  the  report ;  for 
an  order  for  the  production  of  the  documents  appears  to  have  been 
made  by  the  Vice-Chancellor  and  aflSrmed  by  the  then  Lord 
Chancellor. 
I  think  that  this  appeal  motion  must  be 

Refused  tvith  costs. 


1841. 
Jan,  20. 
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BTICKERIDGE  v.  GLASSE.  i84o. 

Nov,  6. 
(Cr.  &  Ph.  126—138;  S.  C.  10  L.  J.  Ch.  134 ;  5  Jur.  163.)  

Part  of  a  sum  of  money  which  had  been  i*aised  by  a  husband  upon  the     ^hadwbll, 
security  of  property  compiised  in  his  marriage  settlement,  by  means  of  a      -^     i        i 
suppression  of  the  settlement,  was  lent  by  him  to  the  trustee  of  the  settle-  ,  of, 

ment  upon  his  bond,  the  trustee  being  ignorant  of  the  means  by  which  the 
money  had  been  raised.  After  the  death  of  the  husband,  the  wife,  who  was 
entitled  to  a  life  interest  in  the  settled  property,  with  remainder  to  her  \jox^ 

children,  took  out  administration  to  her  husband,  and  filed  a  bill,  in  her  own    Cottenham  , 
name  and  in  the  names  of  her  children  by  herself  as  their  next  friend,  L.C. 

against  the  trustee,  who  had  in  the  meantime  taken  the  benefit  of  the  [  1^6  ] 
Insolvent  Debtors'  Act,  praying  that  the  sum  due  upon  the  bond  (which 
the  widow,  as  administratrix,  offered  to  deliver  up)  might  be  replaced,  with 
interest,  upon  the  trusts  of  the  settlement:  Held,  that  the  widow  and 
children  had  a  clear  equity  to  follow  the  money  in  the  hands  of  the  trustee, 
and  that  they  would  have  had  the  same  equity  if,  instead  of  being  a  trustee, 
he  had  been  a  stranger ;  and  Bemhh,  that  such  a  claim  would  not  have  been 
barred  by  the  trustee's  discharge  under  the  Insolvent  Debtors'  Act,  even  if 
it  had  been  proved  (which  it  was  not)  that  the  bond  debt  had  been  included 
in  his  schedule. 

By  indentores  of  lease  and  release,  dated  the  20th  and  21st  of 
Febrnary,  1822,  being  the  settlement  made  on  the  marriage  of 
Charles  Elliott  Buckeridge  with  *Eliza  Eyre,  two  undivided  fifth  [  *127  ] 
parts  of  certain  houses  in  the  parish  of  St.  Giles,  in  the  county  of 
Middlesex,  together  with  an  annuity  of  lOOZ.  per  annum,  were  vested 
in  the  defendant  and  another  person,  since  dead,  upon  trust  to  pay 
one  moiety  of  the  income  to  the  wife  for  life,  for  her  separate  use, 
and  the  other  moiety  to  the  husband  for  life  ;  and,  upon  the  death 
of  either,  to  pay  the  whole  of  the  income  to  the  survivor  for  life ; 
and,  upon  the  death  of  the  survivor,  to  convey  and  assign  the  trust 
property  to  such  of  the  children  of  the  marriage  as  the  husband 
should  appoint,  and  in  default  of  appointment,  to  the  children 
equally. 

In  the  year  1825,  Buckeridge,  being  embarrassed  in  his  circum- 
stances, went  to  reside  abroad,  and  continued  abroad  until  the  year 
1835,  when  he  died  intestate,  leaving  his  widow  and  several  children 
surviving  him,  and  without  having  exercised  the  power  of  appointment. 
After  his  death,  the  bill  in  this  cause  was  filed  by  Eliza  Buckeridge 
his  widow,  in  her  own  name,  and  by  the  children  of  the  marriage, 
who  were  all  minors,  by  her  as  their  next  friend,  alleging  that  the 
trustees  had  neglected  the  trusts,  and  had  permitted  the  husband 
to  receive  the  whole  of  the  rents  of  the  two  fifth  parts  of  the  houses 
comprised  in  the  settlement  and  of  the  annuity,  and  that  no  part  of 
such  rents  or  annuity  had  ever  been  paid  to  her  or  applied  for  her 
benefit,  and  that  Buckeridge  had,  in  the  month  of  December,  1822, 
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BuGKERiuoE  mortgaged  the  property  for  the  sum  of  7002.  and  interest,  and  that 
Glasse.      ^he  mortgagee  had  taken  possession.     The  bill  then  alleged  that 
the  mortgage   was  the   result  of    a   scheme  concerted    between 
Buckeridge  and  the  defendant  for  the  purpose  of  raising  money  for 
their  mutual  benefit,  and  charged  that  the  7001.  had  been  procured 
by  the  instrumentality  of  Mr.  Beavan,  who  was  the  solicitor  of  the 
r  *^2®  1       defendant;  and  that  immediately   *upon  its  being  received  by 
Buckeridge,  850Z.,  part  of  it,  had  been  lent  by  him  to  the  defendant 
upon  the  security  of  his  bond.     The  bill  stated  that  the  plaintiff, 
Eliz^  Buckeridge,  had  taken  out  letters  of  administration  to  her 
husband's  effects,  and  was  in  possession  of  the  bond  as  his  adminis- 
tratrix, and  that  she  was  willing  to  deliver  it  up,  on  being  paid  the 
850Z.,  NAith  interest;  and  the  bill  prayed  that  the  defendant  might 
be  declared  liable  to  repay  the  sum  of  S50Z.  and  interest ;  and  that 
he  might  be  decreed  to  pay  what,  upon  taking  an  account,  should 
be  found  to  be  due  from  him  in  respect  thereof ;  and  that  the  same 
might  be  applied  according  to  the  trusts  of  the  settlement,  or  other- 
wise, as  the  Court  should  direct ;  and  that  the  defendant  might  be 
discharged  from  being  a  trustee  of  the  settlement,  and  that  some 
other  person  might  be  appointed  in  his  place. 

The  defendant,  by  his  answer,  stated  that  he  knew  nothing  either 
of  the  settlement  or  of  the  particulars  of  the  property  comprised  in 
it,  except  that  he  remembered  that,  upon  the  occasion  of  his  dining 
at  the  house  of  Mr.  and  Mrs.  Buckeridge,  shortly  after  the  marriage, 
Buckeridge  produced  an  instrument,  which  he  represented  to  be  his 
marriage  settlement,  and  requested  the  defendant  to  be  a  trustee  of 
it,  at  the  same  time  assuring  him  that  he  would  never  be  called 
upon  to  act  in  the  execution  of  the  trusts :  that,  relying  on  that 
assurance,  and  under  the  influence  of  an  appeal  made  by  Buckeridge 
to  their  former  friendship,  he  had  signed  the  instrument ;  but  that 
he  had  never  read  it,  or  been  made  acquainted  with  its  contents. 
That  statement  was  in  part  corroborated  by  the  deed  itself,  which 
was  proved  as  an  exhibit  on  the  part  of  the  plaintiffs,  and  which 
appeared    to    have  been   signed  by  the  defendant,  without  the 
attestation  of  any  witness. 
[  129  ]  With    respect    to    the    mortgage    transaction,    the    defendant 

positively  denied  that  it  was  concerted  between  him  and  Buckeridge, 
or  that  he  was  privy  to  it,  further  or  otherwise  than  that,  in  the 
month  of  December,  1822,  being  in  want  of  money,  and  hearing 
that  Buckeridge  was  about  to  raise  some  money  upon  mortgage 
(but  of  what  property  it  never  occurred  to  him  to  inquire),  he  had 
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applied  to  him  for  a  loan  of  850?.,  and  that  Buckeridge  having  Buckkbidob 

acceded  to  his  request,  that  snm  was  advanced  to  him,  by  being       glasse. 

paid,  on  his  account,  to  Mr.  Beavan  his  solicitor,  to  whom  he  was 

then  indebted.     The  defendant,  however,  insisted  that  that  sum 

was  so  advanced  to  him  as  a  loan  from  Buckeridge  personally, 

and  that  it  was  not  otherwise  connected  with  the  mortgage  than 

that  he  believed  it  was  part  of  the  loan  which  Buckeridge  obtained 

upon  that  security,  and  that  in  order  to  enable  him  to  comply  with 

the  defendant's  request,  he  raised  a  larger  sum  than  he  would 

otherwise  have  done. 

The  answer  further  stated  that  Mr.  Beavan  had  procured  the 
loan  of  the  700/.  in  pursuance  of  instructions  from  Buckeridge, 
and  not  as  the  solicitor  of  the  defendant ;  and  that  the  defendant 
was  not  aware,  at  the  time,  that  the  premises  proposed  to  be 
mortgaged  for  raising  that  sum  was  subject  to  the  settlement. 
This  statement  was  confirmed  by  the  evidence  of  Mr.  Beavan, 
who  was  examined  as  a  witness  by  the  defendant,  and  who  said 
not  only  that  he  had  procured  the  loan  as  solicitor  for  Buckeridge, 
bat  that,  at  the  time  at  which  the  money  was  raised,  he  (Beavan) 
asked  Buckeridge,  in  the  defendant's  presence,  whether  the  property 
about  to  be  mortgaged  was  affected  by  any  marriage  settlement, 
and  that  Buckeridge  then  replied  that  it  was  not. 

The  defendant  then  stated  that  he  had  no  recollection  of  the  [  130  ] 
circumstances  connected  with  the  execution  of  the  mortgage ;  but 
that  he  had  caused  a  search  to  be  made  in  the  office  for  registering 
deeds  in  the  county  of  Middlesex,  and  that  the  result  of  such 
search  was  the  discovery  of  a  memorial  of  a  deed,  dated  the 
23rd  of  December,  1822,  purporting  to  be  a  mortgage  of  the 
premises  in  question,  to  which  Buckeridge  and  the  plaintiff  his 
wife  were  parties  of  the  one  part,  and  one  Mary  Coulthard  was  a 
party  of  the  other  part,  and  which  appeared  to  have  been  duly 
executed  by  the  plaintiff  Eliza  Buckeridge  as  well  as  by  her 
husband :  and  the  defendant  insisted  that  it  was  evident  from 
that  circumstance,  and  also  from  the  length  of  time  during  which, 
as  he  had  been  informed,  the  mortgagee  had  been  in  possession, 
that  the  mortgage  mentioned  in  the  bill  had  been  executed,  if  at 
all,  with  her  privity  and  concurrence. 

The  defendant  admitted  that  the  350/.  secured  by  the  bond  was 
still  unpaid ;  but  he  insisted  that  he  was  no  longer  liable  for  it, 
inasmuch  as  he  had,  in  the  year  1831,  been  discharged  under  the 
provisions  of  the  Act  for  the  Relief  of  Insolvent  Debtors.     The 
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BucKKBiDOK  only  evidence,  however,  that  was  adduced  in  support  of  this 
Glassk.  ground  of  defence  was  an  oflSce  copy  of  the  order  of  adjudication 
of  the  Insolvent  Debtors'  Court  in  the  insolvency  of  a  person 
answering  the  defendant's  name  and  description,  and  a  deposition 
of  the  witness  who  verified  that  copy,  that  the  bond  was  comprised 
in  the  schedule  of  the  debts  of  the  insolvent  therein  named. 

Upon  the  hearing  of  the  cause,  before  the  Vice-chancellor, 
on  the  13th  of  July,  1840,  his  Honour  made  a  decree,  directing 
[  ♦131 J  that  so  much  of  the  bill  as  related  to  *the  repayment  of  the 
8502.  and  interest  should  be  dismissed  with  costs ;  but  ordering 
that  the  defendant  should  be  discharged  from  being  a  trustee, 
and  referring  it  to  the  Master  to  appoint  new  trustees  of  the 
settlement. 

The  plaintiffs  having  appealed  from  the  first  part  of  that  decree, 
the  appeal  now  came  on  to  be  heard. 

Mr.  Wakefield  and  Mr,  Randelly  for  the  plaintiffs,  in  support 
of  the  appeal : 

The  Yice-Chancellob  dismissed  the  bill,  except  so  far  as  it 
sought  the  appointment  of  new  trustees ;  because  he  thought  that 
there  was  a  misjoinder  of  plaintiffs,  and  that  Mrs.  Buckeridge 
could  not  join  with  her  children  in  complaining  of  a  breach  of 
trust  in' which  she  had  concurred.  But  the  answer  to  this  objection 
is  twofold,  viz.,  first,  that  Mrs.  Buckeridge's  alleged  concurrence 
in  the  breach  of  trust  consisted  in  her  assigning  a  contingent 
interest,  which,  as  a, feme  covert,  she  was  incapable  of  doing;  and, 
secondly,  if  her  interest  was  only  an  interest  which  entitled  her 
to  call  for  the  appointment  of  a  new  trustee,  which  was  one  of 
the  objects  of  the  suit,  she,  at  all  events,  had  an  interest  in  that 
object,  and  her  children  had  an  interest  to  the  whole  extent  of 
the  suit,  and  it  has  never  been  held  that  every  co-plaintiff  need 
be  interested  to  an  equal  extent.  The  familiar  case  of  a  tenant 
for  life  and  remainder-man  joining  as  co-plaintiff's,  is  evidence  that 
there  is  no  rule  which  would  prevent  the  adoption  of  such  a  frame 
of  suit. 

It  will,  perhaps,  be  objected  that  the  plaintiffs  have  not  proved 
the  defendant's  execution  of  the  settlement ;  but  they  have  proved 
his  signature  as  one  of  the  executing  parties,  and  that  proof  is 
sufficient  evidence  of  his  acceptance  of  the  trusts. 
[  132  J  It  is  stated  that,  since  the  breach  of  trust  complained  of,  the 

defendant  has  taken  the  benefit  of    the  Insolvent  Debtors*  Act; 
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but  it  has  not  been  proved  by  evidence  that  such  is  the  case ;  Buckfridok 

much  less  is  it  proved  that  the  debt  constituted  by  the  breach  of       Glasse, 

trust  was  included  in  the  schedule,  which,  if  he  was  discharged 

under  that  Act,  he  must  have  filed.     But,  even  if  both  these  points 

had  been  proved,  the  proof  of  them  would  avail  him  nothing  in 

answer  to  a  demand  such  as  that  which  is    now  made  against 

him ;  for  the  Act  of  Parliament  does  not  discharge  the  insolvent 

from  an  equitable  debt,  which  this  is.     Besides  which,  it  may  be 

said  that,  in  fact,  a  debt  resulting  from  a  breach  of  trust  does 

not  distinctly  exist  until  the  decree  of  the  Court  declaring  the 

trustee  liable  has  been  made ;  and,  in  this  instance,  that  decree 

has,  of  course,  not  yet  been  pronounced,  and,  consequently,  the 

debt  would  not  be  a  debt  existing  at  the  time  of  the  insolvent's 

discharge,  and  therefore  not  one  from  which,  even  if  a  legal  debt, 

he  could  be  absolved. 

Mr.  Girdlestone  and  Mr.  Keeney  for  the  defendant : 

The  bill  is  framed  rather  as  an  action  on  the  bond  than  a  suit 
in  equity  seeking  relief  on  the  ground  of  a  breach  of  trust ;  for, 
if  the  claim  were  of  the  latter  description,  it  would  be  good  to 
the  extent  of  700Z.,  if  at  all. 

It  may  be  admitted  that  it  is  not  necessary,  as  against  a  trustee, 
to  prove  the  execution  of  the  trust  deed,  provided  you  bring  home 
to  him  knowledge  and  acceptance  of  the  trusts ;  but,  in  the  present 
case,  it  is  necessary  for  *the  plaintiflFs  to  prove  that,  at  the  time  f  '^^3  ] 
at  which  the  transaction  complained  of  took  place,  the  defendant 
knew  of  the  trusts  of  the  deed,  and  that  he  joined  in  the  trans- 
action, knowing  that  it  was  a  fraud  upon  the  settlement ;  but  this 
the  plaintiffs  have  not  done ;  for,  although  they  have  proved  that 
his  name,  affixed  to  the  deed,  is  in  his  handwriting,  they  have 
given  no  evidence  to  show  when  his  signature  was  adhibited,  and 
it  may,  therefore,  for  any  thing  that  appears  to  the  contrary,  have 
been  put  to  the  deed  after  the  alleged  breach  of  trust  had  been 
committed. 

Mrs.  Buckeridge  has,  by  acquiescence,  precluded  herself  from 
suing ;  and  her  being  joined  as  a  plaintiff  with  others  who  may 
not  be  so  precluded  is  fatal  to  the  suit:  Bill  v.  Cureton  (i).  She 
not  only  joined  in  the  mortgage  at  the  time,  in  the  year  1822, 
but  she  made  no  complaint  till  the  month  of  December,  1886, 
when  the  present  bill  was  filed. 

(1)  39  B.  B.  258  (2  My.  &  K  503). 
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BccKERiDOE  Mr.  Wakefield,  in  reply. 

r. 
Glasse. 

The  reporters  are  informed  that  the  mortgage  deed  of  December, 
1822,  which  has  not  been  proved  in  the  cause,  was  afterwards 
handed  to  the  Lord  Chancellor. 

1841.        The  Lord  Chancellor  : 

Jan,  20. 

—  So  mnch  of  the  bill  was  dismissed  with  costs,  by  the  decree  of 

the  18th  of  July  last,  as  related  to  the  repayment  of  the  850Z.  and 
interest ;  not,  as  I  understand  it,  from  any  doubt  upon  the  merits, 
but  because  the  Vice- Chancellor  thought  that  the  plaintiff,  Eliza 
[  •1S4  ]  Buckeridge  *the  elder,  had  been  so  far  a  party  to  the  breach 
of  trust  as  to  preclude  her  from  the  right  to  complain  of  it, 
and  that  the  infants,  being  associated  with  her  as  co-plaintiffs, 
could  not  have  a  decree,  though  entitled  on  the  merits ;  for 
there  cannot,  I  think,  be  any  doubt  but  that  the  850/.  is  part 
of,  and  ought  to  be  restored  to,  the  trust  fund,  the  facts  being 
shortly  these : 

(His  Lordship  then  stated  the  substance  of  the  settlement  of 
the  21st  of  February,  1822,  and  proceeded  as  follows :) 

The  name  of  the  defendant  Glasse  appears  to  this  deed,  which 
is  proved  to  be  in  his  handwriting;  but  there  is  no  attestation 
of  his  having  executed  the  deed,  and  he  says  in  his  answer  that 
he  never  knew  the  contents  of  it. 

On  the  28rd  of  December,  1822,  notwithstanding  this  settlement, 
the  husband  took  upon  himself  to  convey  these  two-fifths  ol  the 
houses  to  Mary  Coulthard,  by  way  of  mortgage  for  700Z.,  with 
a  power  of  sale,  which  mortgage  deed  recites  his  title  as  absolute 
owner  of  the  property,  and  by  which  he  covenants  that  he  and 
his  wife  will  levy  a  fine  to  perfect  the  mortgagee's  title.  But, 
assuming,  as  the  deed  does,  that  the  husband  was  seised  of  the 
fee,  such  fine  could  only  have  been  intended  to  bar  the  wife's  title 
to  dower.  From  passages  read  out  of  the  defendant  Glasse's 
answer,  it  was  admitted  and  proved  that  a  Mr.  Beavan  was,  at 
this  time,  solicitor  both  for  the  husband  and  Glasse;  and  that, 
before  the  loan  was  negotiated,  Glasse,  having  heard  of  the 
husband's  intention  to  raise  money,  applied  to  him  for  a  loan  of 
8502.,  to  which  the  husband  having  assented,  the  amount  of  the 
sum  to  be  raised  was  increased  accordingly.  The  sum  of  850/., 
[  'iss  ]  part  of  the  money  so  *borrowed,  was  not,  indeed,  paid  to  the 
defendant  Glasse,  but,  by  his  direction,  retained  by  Mr.  Beavan 
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in  discharge  of  a  debt  due  to  him  from  Glasse ;  and  thereupon   Buckeridge 
the  defendant  executed  a  bond  to  the  husband  for  the  350/.  Glasse. 

It  may  be  that  this  scandalous  attempt  to  defeat  the  settlement 
was  the  act  of  the  husband  alone;  and  it  is  probable  that  the 
mortgagee,  having  no  notice  of  the  settlement,  obtained  a 
good  title;  but,  be  that  as  it  may,  it  is  clear  that  the  700/.,  so 
raised  out  of  the  settled  property,  was  affected  with  all  the 
trusts  of  it,  and  that  the  cestuis  que  trust  are  entitled  to  follow 
it ;  and  the  answer  admits  that  850/.  of  it  was  received  by  Glasse ; 
and  that  sum  is  either  to  be  paid  to  the  husband's  estate,  upon 
the  bond,  or  restored  to  the  trusts.  It  cannot  be  pretended  that 
he  has  a  right  to  insist  upon  the  title  of  the  husband's  estate 
to  receive  the  money;  and  the  bond  is  offered  to  be  given  up  by 
the  plaintiffs.  If  Glasse  had  been  a  stranger,  and  free  from  any 
imputation  of  having  committed  a  breach  of  trust,  their  equity 
would  attach  upon  the  fund  in  his  hands;  the  husband  or  his  estate 
could  not,  and  in  this  case  do  not,  resist  it.  It  happens,  however, 
that  the  350/.,  part  of  the  trust  fund,  has,  from  the  beginning, 
been  in  the  hands  of  the  trustee,  although  he  may  not  have  been 
aware  that  it  was  trust  property ;  but  can  he,  when  informed  of  it, 
repudiate  the  trust,  and  insist  upon  paying  it  to  those  as  against 
whom  the  equity  to  have  the  money  restored  to  the  trust  is  com- 
plete, and  who  do  not  ask  it  from  him  ?  This  appears  to  me  to 
be  a  very  plain  equity ;  and  if  so,  there  is  no  foundation  for  the 
objection  to  the  plaintiff,  as  having  been  a  party  to  the  breach  of 
trust;  but,  if  this  were  otherwise,  how  was  sbe  a  party  to  the 
breach  of  trust  ?  To  preclude  a  party  upon  that  ground,  it  must, 
at  least,  be  shown  that  she  was  cognizant  of  the  breach  of  trust, 
of  which  there  is  in  *this  case,  not  only  no  proof,  but  not  the  least  I  *i'^<> 
probability  of  the  fact  being  so.  Such  of  the  authors  of  the 
mortgage  as  knew  that  the  property  was  included  in  the  settle- 
ment, necessarily,  for  the  purposes  of  the  fraud,  concealed  that 
fact,  and  is  it  probable  that  they  informed  the  wife?  The 
mortgage  deed,  to  which  her  name  is  added  by  interlineation, 
suppresses  the  fact  of  the  settlement,  and  represents  the  husband 
as  seised  in  fee.  It  would  be  strange  if  this  deed,  which  was  the 
instrument  of  the  fraud  of  which  she  was  to  be  the  victim,  should 
preclude  her  from  asserting  rights  which  the  deed  anxiously 
conceals ;  but,  besides  all  this,  she  was  a  married  woman,  and 
her  execution  of  the  deed  was  wholly  inoperative.  It  is  true  that 
she  had  a  life  interest  for  her  separate  use  in  one  half   of  the 
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BucKEHiDOB  income,  and  a  life  interest  in  remainder  in  the  other  half;  the 
Glasse.  latter  she  could  not  dispose  of,  and  she  had  no  power  whatever 
over  the  corpus  of  the  trust  property,  of  which  the  350Z.  is  part. 
It  appears  to  me,  therefore,  that  all  the  facts  are  wanting  which 
could  preclude  her  from  suing  for  the  850/.,  upon  the  ground  of 
her  having  been  a  party  to  the  breach  of  trust ;  but,  if  there  had 
been  a  case  for  that  purpose,  it  could  only  have  applied  to  part  of 
the  relief  prayed ;  and  she  and  her  children  have,  in  fact,  a  decree 
for  [thej  other  part;  and  I  am  not  prepared  to  hold  that  the 
principle  that  parties,  though  entitled  to  relief  upon  the  merits, 
cannot  obtain  it  in  a  suit  in  which  they  are  associated  with 
co-plaintiffs  who  are  not  so  entitled,  ought  to  be  so  extended  as 
to  make  it  necessary  that  every  plaintiff  should  be  interested  in, 
and  entitled  to,  every  part  of  the  relief.  Such  an  extension  would 
create  great  multiplicity  of  suits. 

I  say  nothing  as  to  the  case  attempted  to  be  made,  on  behalf 
of  the  defendant,  under  the  Insolvent  Debtors'  Act,  7  Geo.  IV.  c.  57  ; 
there  being  no  evidence  bringing  the  necessary  facts  before  me. 
[  *137  ]  If  the  error  as  to  the  evidence  *had  deprived  the  defendant  of  a 
defence  which,  if  proved,  would  have  been  available  for  him,  it 
would  have  been  to  be  regretted;  but  such,  I  apprehend,  is  not 
the  case,  and  that  what  in  his  answer  he  alleges  to  have  taken 
place  in  the  Insolvent  Debtors'  Court  would  not  protect  him  against 
the  claim  of  the  plaintiffs. 

My  order  must  be  to  reverse  the  decree  of  the  Vice -Chancellor, 
so  far  as  it  dismisses  part  of  the  bill  with  costs,  and  to  make  it 
part  of  the  decree,  that  the  Master  do  take  an  account  of  what  is 
due  for  interest  upon  the  350Z. ;  and  that  the  defendant  pay  that 
sum  and  interest ;  which  will  be  to  be  paid  to  the  new  trustees 
to  be  appointed  under  the  Vice-Chancellob's  decree.  The  costs 
of  the  suit  will  be  to  be  paid  by  the  defendant. 

A  question  was  then  raised  at  the  Bar,  from  what  time  the 
interest  was  to  be  computed ;  and  if  from  the  month  of  December, 
1822,  then  whether,  during  the  lifetime  of  the  husband,  it  was  to  be 
computed  upon  the  whole  of  the  sum  of  350J.  or  only  upon  a  moiety. 

The  Lord  Chancellor  inquired,  whether  it  appeared  that  the 
wife's  moiety  of  the  interest  had  been  paid  to  the  husband  daring 
his  lifetime,  observing  that  if  that  were  the  case,  the  defendant 
could  not  be  called  upon  to  pay  it  again  ;  for  that,  if  a  wife,  having 
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separate  estate,  permitted  her  husband  to  receive  it,  she  could  never  Ruckeridoe 
have  it  back,  the  husband  maintaining  her  in  the  meantime ;  but  it      glasse. 
being  stated  that  it  did  not  appear  that  any  interest  had  been  paid 
by  the  defendant  on  the  350Z.  during  the  husband's  lifetime,  his 
Lordship  said  that,  that  being  the  case,  the  interest  account  ought 
to  commence   from    the   month    of    December,    1822,    but    that 
inasmuch  *as  the  bill  did  not  seek  to  attach  the  husband's  moiety       [  *138  ] 
of  the  interest,  for  the  purpose  of  making  good  that  part  of  the 
trust  fund  which  he  had  appropriated,  the  account  must,  during 
the  husband's   lifetime,   be  limited  to  one  moiety   only  of  the 
interest. 


JEFFERYS  V.  JEFFERYS.  i84i. 

(Cr.  &  Ph.  138—141.)  '^Feb^h 


Lorcl 


A  voluntary  settlement  of  copyholds  by  a  father  upon  his  children  is  not 
enforceable  unless  completed  by  surrender.  Cottbnham 

L  C 

By  articles  of  agreement,  dated  the  25th  of  July,  1834,  and  made  r  ^^^\ 
between  John  Jefferys  of  the  one  part,  and  Bowden  and  Thorn  of 
the  other  part,  John  Je£ferys,  after  reciting  that  he  was  desirous  of 
making  some  certain  and  irrevocable  provision  for  the  support  and 
maintenance  of  his  daughters  Martha,  Charlotte,  and  Sarah 
Jefferys,  covenanted  with  Bowden  and  Thorn,  as  trustees,  forthwith 
to  settle  all  his  real  estate  to  the  same  uses,  ends,  intents,  and 
purposes  as  were  expressed  in  his  will,  dated  the  25th  of  May, 
1834 ;  and,  accordingly,  he  executed  certain  indentures  of  lease 
and  release  of  the  16th  and  17th  of  September,  1834,  whereby,  in 
consideration  of  the  natural  love  and  affection  which  he  had  for  his 
three  daughters,  and  for  divers  other  good  causes  and  considera- 
tions, he  conveyed  certain  freehold  hereditaments,  subject  to  the 
incumbrances  affecting  the  same,  and  covenanted  to  surrender 
certain  copyhold  hereditaments,  to  Bowden  and  Thorn,  upon  trust, 
out  of  the  rents  and  profits  thereof  to  pay  to  him  an  annuity  of  80/. 
for  his  life  ;  and  after  his  death  to  sell  the  freehold  and  copyhold 
hereditaments,  and  out  of  the  monies  ^arising  therefrom  to  pay  [  *139  ] 
off  certain  incumbrances,  and  to  stand  possessed  of  the  residue 
of  such  monies,  upon  certain  trusts,  for  the  benefit  of  his  three 
daughters. 

By  the  will  of  Sarah  Jefferys,  who  died  in  April,  1885,  all  her 
interest  under  the  settlement  became  vested  in  her  two  sisters. 
John  Jefferys  never  surrendered  the  copyholds,  pursuant  to  the 
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Jefferys  covenant.  In  September,  1836,  he  died,  having,  by  a  will,  dated 
JKFFBBY8.  ^^^  ^^^^  ^^  August,  1836,  given  part  of  the  before-mentioned 
freehold  and  copyhold  estates  to  his  wife  Isabella,  who  was,  shortly 
after  his  death,  admitted  to  part  of  the  copyhold  estates. 

In  July,  1837,  this  bill  was  filed  by  Martha  and  Charlotte 
Jefferys  against  Isabella  Jefferys  and  Bowden  and  Thorn,  praying 
that  the  trusts  of  the  indenture  of  the  17th  September,  1834,  might 
be  carried  into  execution;  and  that  Isabella  Jefferys  might  be 
decreed  to  surrender  the  copyholds,  to  which  she  had  been 
admitted,  to  Bowden  and  Thorn,  as  trustees  of  that  indenture. 

By  the  will  of  Martha  Jefferys,  who  died  in  April,  1838,  all  her 
interest  under  the  settlement  became  vested  in  her  sister  Charlotte 

* 

Jefferys,  the  surviving  plaintiff ;  and  Isabella  Jefferys  having,  since 
the  filing  of  the  bill,  married  one  Abraham  Peacock,  a  bill  of 
revivor  and  supplement  was  filed  by  the  surviving  plaintiff. 
The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor. 

Mr.  Stuart  and  Mr.  Koe,  for   the  plaintiffs   [cited   Ellis  v. 
Nimmo  (i),  Ptdvertoft  v.  Ptdvertoft  (2),  and  other  cases]. 

[  140  ]  Mr.   Girdleatone  and  Mr.    0.  Anderdon,  for   the  defendants 

Peacock  and  his  wife  [cited  Pulvertoft  v.  Pulvertoft  (2),  Fortescue  v. 
Barnett  (8)  and  other  cases]. 

Mr.  Wray  and  Mr.  S.  Miller  appeared  for  the  other  parties. 
Mr.  Stuart^  in  reply. 

[HI]       The  Lord  Chancellor: 

The  title  of  the  plaintiffs  to  the  freehold  is  complete ;  and  they 
may  have  a  decree  for  carrying  the  settlement  into  effect  so  far  as 
the  freeholds  are  concerned.  With  respect  to  the  copyholds,  I 
have  no  doubt  that  the  Court  will  not  execute  a  voluntary  contract  ; 
and  my  impression  is,  that  the  principle  of  the  Court  to  withhold 
its  assistance  from  a  volunteer  applies  equally,  whether  he  seeks  to 
have  the  benefit  of  a  contract,  a  covenant,  or  a  settlement.  As, 
however,  the  decision  in  Ellis  v.  Nimmo  is  entitled  to  the  highest 
consideration,  I  will  not  dispose  of  this  case  absolutely,  without 
looking  at  a  former  case,  in  which  I  had  occasion  to  refer  to  that 
decision.     Unless  I  alter  the  opinion  I  have  expressed,  the  bill 

(1)  LL  &  G.  333,  since  overruled.  (3)  41  K.  R.  5  (3  My.  &  K.  36). 

(2)  11  B.  R.  151  (18  Ves.  84). 
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must  be   dismissed   with    costs,   so    far    as    the    copyholds  are     jEtFERYs 
concerned.  Jkffbbys. 


On  this  day  his  Lordship  said  he  had  looked  at  the  case  alluded 
to,  and  that  he  saw  no  reason  for  altering  the  opinion  he  had 
before  expressed. 


Feb.  1. 


In  the  Matter  of  MARROW,  and  In  the  Matter  of  the 
ACT  11  GEO.  IV.  &  1  WILL.  IV.  c.  60  (1). 

(Cr.  &  Ph.  142—146;  S.  C.  10  L.  J.  Ch.  340.) 

The  expenses  of  proceedings  under  the  U  Geo.  IV.  &  I  Will.  IV.  c.  60, 
B.  5  (1),  for  the  purpose  of  obtaining  a  reconveyance  of  a  mortgaged  estate 
from  a  mortgagee  of  unsound  mind,  but  not  so  found  by  inquisition,  are 
to  be  borne  by  the  mortgagor  (2). 

WiLLiAU  Thompson  mortgaged  an  estate  to  Ann  Marrow  in  fee, 
for  securing  600f.  and  interest.  The  mortgage  became  absolute 
in  the  year  1838.  In  the  year  1840,  Thompson  having  become 
bankrupt,  his  assignees  gave  notice  to  the  solicitor  of  Ann  Marrow 
that  the  mortgage  would  be  paid  off,  and  they  entered  into  a 
contract  with  a  purchaser  for  the  sale  of  the  estate  to  him.  When, 
however,  the  time  for  completing  the  purchase  arrived,  the 
purchaser  objected  to  taking  a  conveyance  from  Ann  Marrow,  on 
the  ground  that  she  was  then  an  inmate  of  a  lunatic  asylum.  No 
commission  of  lunacy  having  issued,  and  her  friends  having 
declined  to  take  one  out,  the  assignees  presented  a  petition,  under 
the  fifth  section  of  the  above-mentioned  Act  of  Parliament,  upon 
which  the  usual  order  of  reference  was  made. 

The  Master  having,  by  his  report,  certified,  amongst  other 
things,  that  the  sum  of  665^  was  due  for  principal  and  interest 
upon  the  mortgage,  and  that  he  bad  approved  of  William  Tristram 
Keightley  as  a  proper  person  to  receive  that  sum,  and  to  reconvey 
the  estate  in  the  place  of  Ann  Marrow,  the  assignees  presented 
another  petition  to  confirm  the  report ;  and,  upon  that  petition, 
the  Lord  Chancellor  made  an  order,  ex  parley  by  which,  after 
confirming  the  Master's  report,  he  directed  that  the  petitioners 
should  be  at  liberty  to  deduct  from  the  sum  of  665Z.,  certified  by 
the  Master  to  be  due  for  principal  and  interest  on  *the  mortgage, 
the  amount  of  the  costs  and  expenses  thereinafter  directed  to  be 


1841. 
March  17. 


(1)  Rep.  13  &  14  Vict.  c.  60,  s.  1. 

(2)  Compare     with     Re     Tovjnaeiid 
(1847)  2  Ph.  ^8;  and  see  now  In  re 


8jHtrk8  (1877)  6  Ch.  Div.  361,  where 
all  the  cases  are  cited,  and  the  Lunacy 
Act,  1890,  8.  142.— 0.  A.  S. 


Lord 

COTTKNHAM, 

L.C. 

[142] 


[  *143  1 
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In  re  taxed ;  and  that,  on  payment  of  the  mortgage  money  and  interest, 
together  with  any  further  interest  which  might  accrue  thereon, 
William  Tristram  Keightley  should,  in  the  place  of  Ann  Marrow, 
being  of  unsound  mind,  reconvey  the  estate  to  the  assignees, 
freed  and  discharged  from  the  mortgage ;  and  his  Lordship 
referred  it  back  to  the  Master  to  tax  the  reasonable  and  proper 
costs  and  expenses  of  the  petitioners  incurred  in  and  about 
the  order  of  reference,  and  the  proceedings  consequent  thereon, 
and  in  or  about  that  application,  and  incident  thereto  and  con- 
sequent thereon,  except  the  costs  of  the  reconveyance,  which  were 
to  be  paid  by  the  petitioners. 

An  application  was  now  made  to  the  Lord  Chancellor,  on 
behalf  of  William  Tristram  Keightley,  that  the  last-mentioned 
order  might  be  varied,  by  directing  that  the  costs  therein  ordered 
to  be  deducted  from  the  money  due  on  the  mortgage  should  be  paid 
by  the  assignees,  and  that  the  whole  of  what  the  Master  had 
reported  to  be  due  upon  the  mortgage  should  be  paid  to  Keightley, 
for  the  benefit  of  the  lunatic. 

An  understanding,  with  respect  to  costs,  had  in  fact  existed 
between  the  solicitors  of  the  respective  parties,  but  had  been 
overlooked  when  the  order  was  obtained. 

Mr.  Mi/lne,  in  support  of  the  application  [distinguished  Kv 
1 1^*  ]  2}artc  Itichardg  (2)  on  the  ground  that  it]  was  an  application  under 
the  4  Geo.  IL  c.  10,  where  a  commission  having  actually  issued, 
the  enquiry  was  only  whether  the  party  was  a  mortgagee  within  the 
meaning  of  the  Act ;  the  expense  of  which  was  so  trifling,  that  it 
[  145  ]  was  probably  not  thought  worth  contesting.  *  *  A  mortgagee 
to  whom  money  has  been  paid  or  offered  to  be  paid,  is,  from  that 
time,  a  trustee  of  the  land  for  the  mortgagor,  and  not,  in  any 
sense,  for  himself;  and,  consequently,  there  ought  to  be  no 
distinction  as  to  costs  between  the  case  of  a  trustee  who  is  called 
upon  by  his  cestui  que  trust  to  convey,  and  that  of  a  mortgagee 
whom  it  is  sought  to  redeem.     ♦     *     * 

Independently,  therefore,  of  contract,  there  appears  to  be  no 
reason  why  the  costs  and  expenses  of  putting  a  lunatic  mortgagee 
in  a  capacity  to  reconvey,  should  not,  according  to  the  general  rule 
before  adverted  to,  be  borne  by  the  mortgagor. 
I  146  ]  In  the  present  case,  however,  there  was  a  distinct  understanding 

between  the  assignees  and  the  solicitor  of  the  lunatic,  that   in 

(1)  21  B.  E.  166  (1  Jac.  &  W.  264). 
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consideration  of  the  friends  of  the  lunatic  lending  their  assistance 
in  prosecuting  the  enquiries  directed  by  the  reference,  the  whole  of 
these  expenses  should  be  defrayed  by  the  assignees. 

Mr.  Spence,  who  appeared  for  the  assignees,  having  admitted 
that  there  was  such  an  understanding, 

The  Lord  Chancellor  said  that  if  that  was  the  case,  the  general 
question  did  not  arise :  and  it  was,  therefore,  not  necessary  for 
him  then  to  decide  it.  His  Lordship,  however,  observed,  that  he 
had  great  difficulty  in  understanding  the  case  of  Ex  parte  Richards^ 
which,  when  compared  with  the  other  cases  which  had  been  cited, 
would  seem  to  make  a  difference  between  the  case  where  the 
lonatic  was  a  bare  trustee,  and  one  in  which  he  was  a  mortgagee : 
and  that  being  unable  to  see  any  solid  ground  for  such  a  distinc- 
tion, he  should  hesitate  to  follow  the  authority  of  that  case 
whenever  an  opportunity  for  reconsidering  the  point  should  occur. 
His  Lordship  also  intimated,  that  the  order  of  the  25th  November 
oaght  not  to  have  been  made  ex  parte,  as  the  interests  of  the 
lunatic  were  materially  affected  by  it. 


In  ro 
Markow. 


In  the  Matter  of  MICHAEL  WALKER,  and  In  the 
Matter  of  the  ACT  11  GEO.  IV.  &  1  WILL.  IV. 
c.  60(1). 

(Or.  &  Ph.  147—150;  S.  C.  10  L.  J.  Ch.  355;  5  Jur.  571.) 

Where  a  trustee  disputes  the  allegation  that  he  is  of  unsound  mind  he 
cannot  be  removed  from  his  ti-usteeship  upon  that  ground  under  the 
summary  jurisdiction  conferred  upon  the  Court  by  the  Trustee  Acts  (2). 

A  TERM  of  1,000  years  was  vested  in  Michael  Walker  and  another 
person,  by  way  of  mortgage,  for  securing  the  repayment  to  them 
of  300/.  and  interest.  Subsequently  to  the  date  of  the  mortgage, 
Michael  Walker  was  afflicted  with  paralysis,  by  which  his  faculties 
were  so  much  impaired,  that  when  the  mortgagor  became  desirous 
of  paying  off  the  debt,  it  was  apprehended  that  Michael  Walker 
was  incompetent,  by  reason  of  unsoundness  of  mind,  to  concur  in 
re-assigning  the  term  and  giving  a  discharge  for  the  money.  A 
petition  was,  in  consequence,  presented  by  the  mortgagor  under 
the  5th  section  of  the  above-mentioned  Act  of  Parliament,  upon 
which  the  usual  order  of  reference  was  made.     The  enquiry,  before 


1841. 
Jutie  5. 

Lord 

COTTBNHAM, 

L.C. 

[  H7] 


(1>  Eep.  13  &  14  Vict.  c.  60,  s.  1. 


(2)  lie  Combs  (1884)  51  L.  T.  45, 
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In  re  the  Master,  as  to  Michael  Walker's  alleged  unsoundness  of  mind, 
was  contested  by  his  family  and  friends,  and  a  great  deal  of  con- 
flicting evidence  was  adduced  upon  that  point ;  the  result  of  which 
was,  that  the  Master  found,  by  his  report,  that  Michael  Walker 
was  not  a  lunatic  or  a  person  of  unsound  mmd,  and  therefore  he 
did  not  proceed  to  make  the  other  enquiries  directed  by  the  order. 

It  appeared,  from  several  affidavits  referred  to  by  the  Master's 
report,  that  the  mortgagor,  his  solicitor,  and  medical  adviser,  had 
been  refused  access  to  Walker,  and  were  consequently  unable  to 
give  any  evidence  of  his  state  of  mind  from  their  personal  observa- 
tion :  but  two  medical  witnesses  who  were  produced  and  examined 
[  *H8  ]       ritd  voce  before  the  Master  on  the  part  of  Walker,  admitted,  *upon 
their  cross-examination,  that  his  mind  was  greatly  impaired,  that 
he  had  almost  lost  the  power  of  speech,  and  that  he  was  unable  to 
write  or  to  transact  general  business.     One  of  those  witnesses,  how- 
ever, stated  that  he  thought  Walker  would  be  able  to  understand 
a  mortgage  deed,  if  it  were  laid  before  him  and  explained  to  him ; 
and  upon  the  same  witness  being  asked  by  the  Master  whether 
Walker  was  in  such  a  state  of  mind  as  to  justify  his  property 
being  taken  from  him,  or  his  person  being  put  under  restraint,  he 
answered,  that  he  did  not  think  that  he  was. 

After  the  Master  had  made  his  report  to  the  effect  above 
mentioned,  a  petition  was  presented,  in  the  name  of  Michael 
Walker,  praying  that  the  report  might  be  confirmed,  and  that  the 
mortgagor  might  be  ordered  to  pay  the  costs  of  the  petitioner 
occasioned  by  the  order  of  reference,  and  also  his  costs  of  that 
application. 

A  cross  petition  was  also  presented  by  the  mortgagor,  praying 
that  the  report  might  not  be  confirmed,  but  that  it  might  be 
declared  that  Michael  Walker  was  a  person  of  unsound  mind  and 
incapable  by  reason  thereof  of  managing  his  affairs  within  the  true 
intent  and  meaning  of  the  statute ;  or  that  such  directions  as  the 
Court  should  think  fit  might  be  given,  for  the  purpose  of  ascer- 
taining whether  he  was  such  lunatic  or  person  of  unsound  mind, 
and  that  it  might  be  referred  back  to  the  Master  to  review  his  report, 
and  to  make  the  further  inquiries  directed  by  the  order  of  reference. 

The  petition  and  cross  petition  now  came  on  to  be  heard,  together. 

Mr,  Wif/ram  and  Mr.  JVraif,  in  support  of  the  cross  petition, 

[  *i^^  J       submitted  that  the  evidence  already  adduced  *before  the  Master 

was   sufficient  to  show  that  the  party  was  a   fit   subject  for  a 
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commission  of  lunacy :  Ridgeway  v.  Darwin  (i),  and  consequently  to         In  i-e 

Wat  itvr 

justify  an  exercise  of  the  summary  jurisdiction  given  by  the  statute; 
but  that  if  his  Lordship  was  not  satisfied  upon  that  point,  they  had 
no  doubt  of  being  able  to  produce  still  more  conclusive  evidence, 
provided  they  were  allowed  access  to  the  party ;  and  they  suggested 
that  his  Lordship  should  intimate  his  intention  of  declaring  him  to 
be  of  unsound  mind,  unless  such  access  should  be  afforded ;  for 
that  otherwise  it  would  always  be  in  the  power  of  the  relations  of  a 
person  so  circumstanced,  to  render  the  provisions  of  this  enactment 
inoperative,  by  shutting  the  parties  out  from  the  means  of  proving 
the  fact  upon  which  the  summary  jurisdiction  was  founded. 

(The  Lord  Chancellor  :  I  have  no  power  in  this  proceeding  to 
give  you  an  opportunity  of  seeing  the  party,  though  I  could  do  it 
in  lunacy.) 

Mr.  Richards  and  Mr.  Simons  appeared  for  Michael  Walker ;  but 

The  Lord  Chancellor,  without  hearing  them,  said : 

It  never  could  have  been  intended  that  this  Act  should  be  applied 
in  a  contested  case.  It  would  be  giving  me  a  very  extensive  juris- 
diction :  for,  where  there  is  a  controversy  as  to  the  fact  of  lunacy, 
the  law  only  pronounces  a  party  lunatic  after  an  investigation  of 
the  matter  by  a  jury :  whereas  I  am  now  asked  to  interfere  with 
the  property  of  this  person,  by  a  summary  process,  upon  no  better 
evidence  than  that  of  conflicting  affidavits.  In  such  a  case  as  this 
the  proper  course  would  have  been  to  file  a  bill.  What  I  might 
have  done  if  the  *party  had  been  a  mere  bare  trustee,  and  if  his  [  *150  ] 
unsoundness  of  mind  had  been  established  beyond  the  possibility 
of  doubt,  it  is  unnecessary  now  to  decide ;  because,  so  far  from  its 
being  clear  that  this  person  is  incompetent  to  deal  with  his  property, 
it  seems  to  me  that  the  evidence,  so  far  as  it  goes,  rather  negatives 
that  proposition.  My  present  impression,  however,  is,  that  even  if 
the  fact  of  unsoundness  of  mind  were  much  more  clearly  made  out 
than  it  is  here,  it  would  not  be  a  proper  exercise  of  my  discretion, 
in  applying  the  powers  of  this  Act  of  Parliament,  to  treat  a  person 
as  incompetent  to  manage  his  affairs,  so  long  as  he  himself,  or  his 
family  for  him,  insist  that  he  is  competent ;  because  I  am  of 
opinion,  that  the  Act  was  only  intended  to  enable  parties  entitled 
to  the  benefit  of  a  legal  estate  to  obtain  it  from  a  person  in  whom 
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it  is  vested,  and  who  is  admitted  to  be  incompetent  to  convey  it, 
and  not  to  involve  his  family  in  a  controversy,  in  which  they  have 
no  sort  of  interest,  as  to  whether  he  is  a  lunatic  or  not,  merely  for 
the  accommodation  of  third  persons.  The  Master's  report  must 
therefore  be  confirmed. 


1840. 
Dee,  2,  3. 

SUADWELL, 
V.-C. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 

[164] 


[  •iss  ] 


CLARK  V.   CORT(l). 

(Ct.  &  Ph.  154—160;  S.  C.  10  L.  J.  Ch.  113.) 

Where  there  are  cross  demands  between  two  parties  of  such  a  nature 
that,  if  both  were  recoverable  at  law,  they  would  be  the  subject  of  legal 
set-off,  then,  if  equity  has  jurisdiction  of  the  subject-matter  it  will  enforce 
the  set-off. 

By  indentures  of  lease  and  release,  dated  the  18th  and  19th  of 
August,  1887,  and  made  between  Samuel  Groocock  of  the  one  part, 
and  several  persons  who  then   constituted  the  banking   firm  of 
Mansfield  &  Co.  of  the  other  part,  certain  real  estates  were  con- 
veyed to  trustees,  upon  trust  to  sell,  and  to  apply  the  proceeds, 
after  discharging  several  prior  incumbrances,  in  payment  of  what 
was  then  due  or  might  thereafter  become  due  from  Groocock  upon 
his  banking  account,  to  the  persons  who,  for  the  time  being,  should 
constitute  the  firm  of  Mansfield  &  Co.,  or  carry  on  the  business  of 
that  firm.     In  the  month  of  July,  1889,  the  persons  then  repre- 
senting the  firm  having  agreed  to  make  over  the  business  to  the 
plaintiffs,  executed  an  indenture,  by  which  they  assigned  to  them 
all  the  joint  property  and  effects  of  the  firm,  including  a  consider- 
able balance  then  due  from  Groocock  upon  his  banking  account, 
together  with  the  benefit  of  the  indentures  of  the  18th  and  19th  of 
August,  1887,  for  securing  such  balance. 

By  virtue  of  that  assignment,  the  plaintiffs  entered  upon  the 
business,  as  successors  of  the  fii*m  of  Mansfield  &  Co.,  but  no 
transaction  took  place  between  them  and  Groocock  subsequently 
to  the  assignment,  in  continuation  of  his  banking  account,  nor  did 
it  appear  that  Groocock  ever  recognized  the  plaintiffs  as  his 
creditors,  or  that  he  received  any  actual  notice  of  the  assignment : 
but,  between  the  months  of  August  and  December,  1839,  he  was 
employed  by  the  plaintiffs,  as  a  builder,  in  making  various  repairs 
and  alterations  in  their  banking  *house,  in  respect  of  which  they 
became  indebted  to  him  in  a  considerable  sum  of  money. 


(1)  MiiUlhion  v.   VuUoih   (1875)    L.  K.  20   Eq.    29,    44   L.   J.    Ch.    oS4,   o3 
L.  T.  240. 
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On  the  17th  of  December,  1839,  Groocock  became  bankrupt,  and  clabk 
the  defendant  Cort  and  three  others  of  the  defendants  having  been  cort. 
chosen  assignees  of  his  estate  and  effects,  they  brought  an  action, 
in  that  character,  against  the  plaintiffs,  for  the  amount  due  from 
the  latter  to  Groocock  as  above  mentioned  ;  whereupon  the  bill  in 
this  cause  was  filed  against  the  assignees  and  the  surviving  partner 
of  the  firm  of  Mansfield  &  Co.,  alleging,  that  since  the  bankruptcy 
of  Groocock,  the  plaintiffs  had  caused  all  the  premises  comprised 
in  the  indenture  of  the  19th  of  August,  1887,  to  be  sold,  and  had 
received  the  proceeds  of  the  sale ;  but  that  the  accounts  between 
Groocock  or  his  assignees  and  the  several  persons  having  mort- 
gages or  charges  upon  the  premises  prior  to  the  indenture  of  the 
19th  of  August,  1887,  were  in  an  unsettled  state,  and  that  the 
plaintiffs  were  unable  to  ascertain  how  much  was  due  to  such 
several  persons  upon  their  respective  securities,  or  what  would  be 
the  amount  of  the  surplus  of  the  monies  arising  from  the  sale  of 
the  mortgaged  premises,  applicable  to  the  discharge  of  the  balance 
due  from  Groocock.  The  bill,  however,  alleged,  and  it  was  admitted 
by  the  answer  of  the  defendants,  the  assignees,  that  after  duly 
applying  the  proceeds  of  the  mortgaged  premises,  there  would 
remain  due  to  the  plaintiffs  from  Groocock  or  his  estate,  in  respect 
of  the  balance  of  his  banking  account,  a  sum  exceeding  the  amount 
for  which  the  action  was  brought.  The  defendants,  however,  said 
that  they  knew  not  what  was  the  precise  amount  due  from  Groocock's 
estate  to  the  plaintiffs  on  the  banking  account. 

The  bill  prayed  that  it  might  be  declared  that  the  amount  so 
due  from  the  plaintiffs  to  the  estate  of  Groocock,  *  together  with  [  *156  j 
the  costs  of  the  action,  ought  to  be  set  off,  pro  tantOy  against  the 
amount  due  from  Groocock  or  his  estate  on  the  balance  of  his 
banking  account ;  and  it  also  prayed  that  an  account  might  be 
taken  of  what  was  due  from  Groocock  to  the  plaintiffs  in  respect 
of  such  balance,  and  that  the  defendants,  the  assignees,  might  be 
restrained  from  all  further  proceedings  in  the  action ;  but  it  did 
not  pray  payment  or  satisfaction  of  what  should  be  found  due  upon 
taking  the  account. 

The  plaintiffs  having  obtained  the  common  injunction,  the 
defendants,  the  assignees,  put  in  their  answer,  and  moved,  before 
the  Yice-Ghancellor,  to  dissolve  the  injunction :  and  his  Honour 
granted  the  motion.  The  plaintiffs  now  moved,  by  way  of  appeal, 
before  the  Lord  Chancellor,  to  discharge  the  Yice-Chakcellor's 
order,  and  to  revive  the  injunction. 

B.B. vol.  LTV.  17 
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Clabk  Mr.  Knight  Bruce,  Mr.  Wigram,  and  Mr.  James  Parker,  in 

CoRT.        support  of  the  appeal  motion. 


[  157  ]  Mr.  Stuart  and  Mr.  W.  T.  S.  Daniel,  contra  : 

The  Vice-Chancbllor's  order  may  be  supported  upon  various 
grounds.  First,  there  is  no  equity  in  the  bill,  independent  of  the 
claim  of  set-oflf.     *     *     * 

Secondly,  the  debts  in  question  are  due  to  and  from  the  plaintiffs 
in  different  rights  ;  their  demand  against  the  bankrupt  being 
claimed  by  them  in  their  character  of  assignees  from  the  original 
creditor.     *     ♦     * 

[  IBS  ]  Mr.  Knight  Bruce,  in  reply : 

The  cases  referred  to,  in  which  a  set-off  has  been  refused  on  the 
ground  of  the  demands  being  due  in  different  rights,  were  all  cases 
in  which  the  effect  of  allowing  a  set-off  would  have  been  to  pay  one 
person's  debt  with  the  money  of  another,  and  therefore  those  cases 
have  no  application  to  the  present.     *     *     * 

Dec,  3.       The  Lord  Chancellor  : 

[  169  ]  The  deed  of  1887  provided  for  the  past  and  future  transactions 

and  dealings  of  Groocock  and  Mansfield  &  Co. ;  and  it  pro- 
vided that  it  should  enure,  as  a  security,  to  whomsoever  should 
carry  on  the  business  of  Mansfield  &  Co.,  for  the  payment  of 
all  monies  due  in  respect  of  such  transactions.  The  plaintiffs  are 
now  the  persons  filling  that  situation ;  they  are  therefore  not 
merely  assignees  of  a  legal  debt  without  the  privity  of  the  debtor, 
but  they  are  assignees  of  the  debt  for  whom  the  debtor  contracted 
that  the  security  should  enure. 

The  property  has  been  sold,  and  the  amount  of  debt,  the  result 
of  the  transactions  and  dealings,  is  admitted  to  be  unascertained. 
The  plaintiffs  therefore  are,  as  assignees  of  this  debt,  and  by 
contract,  entitled  to  what  is  so  due,  and  to  the  application  of  the 
proceeds  of  the  property  in  part  payment. 

The  case,  then,  is  not  that  of  a  mere  assignee  of  a  legal  debt 

coming  into  equity  to  have  the  benefit  of  a  set-off,  which  he  could 

not  have  at  law.     It  is,  therefore,  not  necessary  to  decide  what  the 

^  Court  would  do  in  such  a  case,  though  the  decision  in  Williams  v. 

Davies  (i)  goes  much  further  than  such  a  case  would  require. 

(1)  29  K  E.  138  (2  Sim.  461). 
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If  the  security  had  been  more  than  sufficient  to  pay  the  debt,  no 
question  could  have  been  made,  but  that  the  ^plaintiffs  would  have  had 
a  right  to  come  to  this  Court  to  have  the  amount  ascertained,  and  to 
have  the  debt  liquidated  by  the  application  of  the  property  charged. 
The  jurisdiction  cannot  be  affected  by  the  amount  of  the  security. 

As  equity  recognizes  the  assignee  of  a  debt  as  the  creditor,  and 
as  these  demands,  if  both  were  recoverable  at  law,  would  be  the 
subject  of  set-off ;  so,  if  equity  has  jurisdiction  of  the  subject-matter, 
it  will  enforce  the  set-off. 

The  plaintiffs  had  a  demand  against  Groocock  before  he  became 
bankrupt,  in  respect  of  which  they  are  entitled  to  sue  in  this  Court ; 
they,  therefore,  in  this  Court,  are  entitled  to  set  off  the  legal  debt 
which  they  owe  to  Groocock ;  and  such  was  the  case  of  O'Connor  v. 
Spaight  (i).  The  relative  position  of  the  parties  was  established 
before  the  bankruptcy ;  that  event,  therefore,  does  not  affect  the 
question ;  and,  for  the  reasons  I  have  given,  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  the  benefit  of  the  set-off  in  equity  to 
which,  if  they  had  been  the  original  creditors,  instead  of  the 
assignees  of  the  debt,  they  would  have  been  entitled  at  law.  The 
injunction  must  be  continued  (2). 
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RAWSON  AND  Another  v.  SAMUEL  (8). 

(Cr.  &  Ph.  161—183;  S.  C.  10  L.  J.  Ch.  214 ;  3  Jur.  947.) 

Equitable  set-off  exists  in  cases  were  the  party  seeking  the  benefit  of  it 
can  show  some  equitable  ground  for  being  protected  against  his  Eidversary's 
demand.  The  mere  existence  of  cross  demands  is  not  sufficient.  Still  less 
will  the  Court  interfere,  on  the  ground  of  equitable  set-off,  to  prevent  a 
party  from  recovering  a  sum  awarded  to  him  by  a  jury  as  damages  for 
a  breach  of  contract,  merely  because  there  is  an  unsettled  account  pending 
between  him  and  the  party  against  whom  the  action  is  brought,  although 
the  subject-matter  of  the  account  consist  of  dealings  and  transactions 
arising  out  of  the  contract,  the  breach  of  which  is  the  subject  of  the  action. 

[Thb  facts  of  this  case,  so  far  as  they  are  material  for  the  purpose 
of  this  report,  are  concisely  but  sufficiently  stated  in  the  following 
judgment. 

The  defendant  in  equity  had  brought  an  action  at  law  against 
the  plaintifif  in  equity  to  recover  damages  for  refusing  to  accept 
bills  of  exchange  under  a  contract.  The  plaintiff  in  equity  claimed 
to  be  entitled  to  recover  a  large  sum  from  the  defendant  under  the 

(1)  1  Sch.  &  Lef.  305.  20  £q.  29,  36,  44  L.  J.  Ch.  584,  33 

(2)  See  the  next  case.  L.  T.  240. 

(3)  MiddUton  v.  Pidlock  (1875)  L.  E. 
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lUwsoN      contract,  which  involved  very  long  and  compHcated  accounts.     The 

r. 

Samuel.      plaintiff  in  equity  obtained  an  injunction  to  restrain  execution  in 
the  action  at  law  until  the  further  order  of  the  Court.] 
[  173  ]  The  defendant  now  moved,  before  the  Lord  Chancellor,  that  that 

[injunction]  might  be  discharged. 

Mr.  Wigram  and  Mr.  HiiU,  for  the  defendant : 

The  right  of  set-off  exists  only  between  demands  connected 
together  in  their  nature  or  by  contract ;  whereas  the  defendant's 
right  to  damages  in  this  action  is  wholly  collateral  to  the  account 
which  is  sought  by  the  bill.     *     *     * 

Mr.  Knifjht  Bruce ,  Mr.  Jacob, Skiid  Mr. Blunt, tor  the  plaintiffs: 

It  is  not  correct  to  say  that  the  subject-matters  of  the  action 
[  •!  74  ]  and  of  the  suit  are  collateral  to  each  other ;  *for  not  only  do 
both  of  them  arise  out  of  the  same  transaction,  but  the  one  is 
connected  with  and  dependent  on  the  other,  inasmuch  as  the 
propriety  or  impropriety  of  the  plaintiffs*  refusal  to  accept  the 
bills,  and  consequently  the  amount  of  damages  to  which  the 
defendant  is  entitled,  supposing  a  breach  of  the  contract  to  have 
been  committed,  will  materially  depend  upon  the  state  of  the 
account,  at  the  time  when  such  refusal  took  place.  Nor  is  it  any 
objection  to  the  claim  of  set-off  in  equity,  that  one  of  the  demands 
is  founded  in  tort.,  and  the  other  in  contract ;  because,  when  once  a 
judgment  is  recovered,  in  an  action  for  damages,  the  amount  of 
such  damages  constitutes  a  mere  civil  demand,  although  the 
ground  of  the  judgment  was  a  tort.  [They  cited  Pi(/(/ott  v. 
JVUlkum  (i),  WUliams  v.  Daries  (2),  and  other  cases.] 

[  175  ]  Mr.  Wif/rmn,  in  reply.     *     *     * 

1841.         The  Lord  Chancellor  : 

_!_'  The   mercantile  arrangement   between    the   plaintiffs   and   the 

r  1 76  ]  defendant,  which  has  led  to  the  existing  litigation  both  at  law 
and  equity  between  them,  was,  so  far  as  regards  the  question 
before  me,  shortly  this  : 

The  defendant  Samuel  was  to  send  out  goods  to  several  houses 
in  distant  ports  connected  with  the  plaintiffs'  house  in  this 
country,  who  were  to  sell,  and  remit  the  proceeds  to  the  plaintiffs, 
and    they  were   to   accept   bills  to   be  drawn  upon  them  by  the 

(1)  22  R.  B.  248  (6  Madd.  95).  (2)  29  R.  E.  138  (2  Sim.  461). 
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defendant,  upon  the  shipments  taking  place.  The  result  was,  Rawson 
that  the  plaintiffs  became  largely  in  advance,  the  bills  becoming  samubl. 
due,  and  being  paid  by  them,  before  remittances  or  consignments 
were  received  from  abroad  to  meet  them.  The  plaintiffs  allege 
that  this  arose,  in  a  great  degree,  from  the  misconduct  of  the 
defendant  in  drawing  bills  upon  them  for  larger  sums  than  the 
value  of  the  goods  shipped  justified,  and  in  directing  the  houses 
abroad  not  to  sell,  and  in  refusing  to  renew  the  bills :  but,  how- 
ever that  may  turn  out  in  the  progress  of  *the  cause,  I  do  not  [  *177  ] 
find  in  the  answer  any  admissions  which  can,  upon  this  motion, 
enable  the  plaintiffs  to  proceed  upon  the  ground  that  any  of  those 
allegations  are  so  established  as  to  entitle  them  to  any  order 
founded  upon  their  being  true :  but  it  is  admitted  that  there  is  a 
complicated  account  to  be  taken  between  the  plaintiffs  and  the 
defendant,  upon  the  result  of  which,  however,  the  defendant  says 
he  believes  that  a  balance  will  be  found  due  to  him. 

The  subject  of  the  action  at  law  is  the  refusal  of  the  plaintiffs  in 
equity  to  accept  bills  drawn  by  the  defendant,  in  pursuance  of  the 
agreement,  upon  certain  shipments  made  to  the  houses  abroad. 
The  Vice-Chancbllor's  order  permits  the  trial  of  this  action,  but 
restrains  the  execution,  in  case  a  verdict  should  -  be  found  for  the 
plaintiffs  at  law.  The  case,  therefore,  to  be  considered,  is  the 
plaintiffs'  recovering  a  verdict ;  that  is  to  say,  the  case  of  the 
plaintiffs  in  equity  having  broken  their  contract,  and  improperly 
refused  to  accept  the  bills ;  and  the  question  is,  whether  the 
defendant  in  equity,  having  obtained  a  verdict,  as  compensation  for 
such  a  breach  of  contract  and  consequential  injury,  ought  to  be 
restrained  from  receiving  the  sum  so  awarded  to  him,  until  the 
complicated  account  stated  in  the  bill  shall  have  been  taken,  and 
the  balance  ascertained.  This  would  produce  the  most  obvious 
injustice,  if  the  balance  should  be  found  in  favour  of  the  plaintiff 
at  law,  which  he  has  sworn  he  believes  it  will ;  but  whatever  weight 
may  be  attached  to  this  statement  of  belief  as  to  the  probable 
balance  of  a  long  and  complicated  account,  the  case  is  certainly 
not  one  in  which  the  plaintiffs  in  equity  can  ask  the  Court  to 
assume  that  the  balance  will  be  in  their  favour.  The  equity, 
therefore,  must  rest  upon  the  admitted  evidence  of  a  complicated 
and  unsettled  account. 

It  was  said  that  the  subjects  of  the  suit  in  this  Court,  and  of  the        [  ^78  ] 
action  at  law,  arise  out  of  the  same  contract ;  but  the  one  is  for 
an  account  of  transactions  under  the  contract,  and  the  other  for 
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kawson      damages  for  the  breach  of  it.    The  object  and  Bubject-matters  are, 
Samuel.       therefore,  totally  distinct;  and  the  fact  that  the  agreement  was 
the  origin  of  both  does  not  form  any  bond  of  union  for  the  purpose 
of  supporting  an  injunction. 

The  question  then  comes  to  this :  Is  the  defendant,  in  a  suit  in 
this  Court  for  an  account,  the  balance  of  which  I  will  suppose  to 
be   uncertain,   to  be  restrained  from   taking  out  execution  in  an 
action  for  damages  against  the  other  party  to  the  account,  until 
after  the  account  shall  have  been  taken,  and  it  shall  thereby  have 
been  ascertained  that  he  does  not  owe  to  the  defendant  at  law, 
upon  the  balance  of  the  account,  a  sum  equal  to  the  amount  of 
the  damages  ?     If   so,  it  cannot  be  upon   the  ground  of  set-ofif, 
because  there  is  not  at  present  any  balance  against  which  the 
damages  can  be  set  off;  nor  can  it  be  because  the  damages  are 
involved  in  the  account,  for  certainly  they  can  form  no  part  of  it. 
We  speak  familiarly  of  equitable  set-off,  as  distinguished  from 
the  set-off  at  law  ;  but  it  will  be  found  that  this  equitable  set-off 
exists  in  cases  where  the  party  seeking  the  benefit  of  it  can  show 
some  equitable  ground  for  bemg  protected  against  his  adversary's 
demand.     The  mere  existence  of  cross  demands  is  not  sufficient : 
Whyte  V.  O'Brien  (i) ;    although  it  is  difficult  to  find  any  other 
ground  for  the  order  in  Williams  v.  Dari€«(2),  as  reported.     In  the 
present  case,  there  are  not  even  cross  demands,  as  it  cannot  be 
[  *17»  ]       assumed  that  the  balance  of  the  account  will  be  found  to  ^be  in 
favour  of  the  defendants  at  law.     Is  there,  then,  any  equity  in 
preventing  a  party  who    has    recovered    damages  at  law  from 
receiving  them,  because  he  may  be  found  to  be  indebted,  upon  the 
balance  of  an  unsettled  account,  to  the  party  against  whom  the 
damages  have  been  recovered?     Suppose  the  balance  should  be 
found  to  be  due  to  the  plaintiff  at  law,  what  compensation  can 
be  made  to  him  for  the  injury  he  must  have  sustained  by  the 
delay  ?      The  jury  assess  the  damages  as  the  compensation  due 
at  the  time  of  their  verdict.     Their  verdict  may  be  no  compensation 
for  the  additional  injury  which  the  delay  in  payment  may  occasion. 
What  equity  have  the  plaintiffs  in  the  suit  for  an  account  to  be 
protected  against  the  damages  awarded  against  them  ?    If  they  have 
no  such  equity,  there  can  be  no  good  ground  for  the  injunction. 

Several  cases  were  cited  in  support  of  the  injunction ;  but  in 
every  one  of  them,  except  Williams  v.  Darirs,  it  will  be  found 
that    the   equity  of    the  bill   impeached    the   title   to    the   legal 

(1)  1  Sim.  &  H.  551.  (2)  29  K.  B.  138  (2  Sim.  461). 
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demand.  In  Beasley  v.  D'Arcy  (i)  the  tenant  was  entitled  to 
redeem  his  lease  apon  payment  of  the  rent  dae;  and  in  ascer- 
taining the  amount  of  such  rent,  a  sum  was  deducted  which  was 
due  to  the  tenant  from  the  landlord  for  damage  done  in  cutting 
timber.  Both  were  ascertained  sums,  and  the  equity  against  the 
landlord  was  that  he  ought  not  to  recover  possession  of  the 
farm  for  non-payment  of  rent,  whilst  he  owed  to  the  tenant  a 
sum  for  damage  to  that  same  farm.  In  O'Connor  v.  Spaight{2) 
the  rent  paid  formed  part  of  a  complicated  account ;  and  it  was 
impossible,  without  taking  the  account,  to  ascertain  what  sum  the 
tenant  was  to  pay  to  redeem  his  lease.  In  Ex  parte  ^Stephens  (a) 
the  term  equitable  set-oflf  is  used  ;  but  the  note  having  been  given 
under  a  misrepresentation,  and  a  concealment  of  the  fact  that  the 
party  to  whom  it  was  given  was  at  the  time  largely  indebted  to  the 
party  who  gave  it,  the  note  was  ordered  to  be  delivered  up  as  paid. 
In  Pigpott  V.  Williams  (4)  the  complaint  against  the  solicitor  for 
negligence  went  directly  to  impeach  the  demand  he  was  attempting 
to  enforce.  In  Lord  Cawdor  v.  Lewis  (5)  the  proposition  is  too  largely 
stated  in  the  marginal  note  ;  for,  in  the  case,  the  action  for  mesne 
profits  was  brought  against  the  plaintiff,  who  was  held,  as  against 
the  defendant,  to  be,  in  equity,  entitled  to  the  land.  None  of  these 
cases  famish  any  grounds  for  the  injunction  in  the  case  before  me. 

In  Preston  v.  Struiton  (6)  the  pendency  of  an  unsettled  partnership 
account,  upon  which  the  balance  was  in  dispute,  was  held  to  be  no 
ground  for  an  injunction  to  restrain  execution  upon  a  judgment 
which  had  been  obtained  upon  a  note  given  for  a  balance  upon  a 
former  settlement. 

When  this  case  was  before  me,  in  1888,  as  reported  in  8  Law 
Journal,  75,  the  plaintiffs  had  not  had  all  the  discovery  they 
required.  I  am  there  reported  to  have  said  **  The  Court  must  be 
satisfied  how  the  evidence  stands,  as  applicable  to  the  points  stated 
in  the  bill,  before  it  can  safely  dispose  of  the  question  whether  the 
action  shall  proceed ;  all  of  which  will  be  open  to  the  Court  when 
it  is  satisfied  that  the  plaintiffs  have  had  the  opportunity  of 
investigation  which  they  ask.  If  they  find  nothing  to  bear  on  the 
issue,  the  result  will  be  accordingly.*'  It  never  occurred  to  me, 
that  if  the  plaintiffs  *were  not  able,  from  admissions  in  the  answer, 
or  from  documents  produced  by  the  defendant,  to  establish,  for  the 
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purpose  of  the  injunction,  the  case  made  by  the  bill,  they  could 
sustain  it  by  the  mere  fact  of  the  pendency  of  the  account.  The 
case,  however,  is  now  reduced  to  that,  and  that  will  not,  I  think, 
justify  the  order  appealed  from ;  which  must,  therefore,  be 
discharged,  and  the  motion  for  the  injunction  refused  with  costs. 
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The  ATTORNEY-GENERAL   v.   The  IRONMONGERS' 

COMPANY. 

(Cr.  &  Ph.  208—228 ;  S.  C.  10  L.  J.  Ch.  201 ;  5  Jur.  356;  Affirmed,  10  CL  &  Fin. 

908—933.) 

A  testator  gave  the  residue  of  his  estate  to  an  iacorporated  Company  in 
the  city  of  London,  upon  trust  to  apply  one  moiety  of  the  income  to  the 
redemption  of  British  slaves  in  Turkey  or  Barbary,  and  one  fourth  part  to 
the  support  of  charity  schools  in  the  city  and  suburbs  of  London,  where 
the  education  was  according  to  the  Church  of  England,  not  giving  to  any 
one  above  20^.  a  year;  and  in  consideration  of  the  Company's  care  and 
pains  in  the  execution  of  his  will,  out  of  the  remaining  fourth  part  to  pa^* 
10/.  a  year  to  such  minister  of  the  Church  of  England  as  should  from  time 
to  time  officiate  in  their  hospital,  and  the  rest  to  necessitated  decayed  free- 
men of  the  Company,  their  widows  and  children,  not  exceeding  10/.  a  year 
to  any  family.  And  the  testator  positively  forbade  his  trustees  to  diminisli 
the  capital  by  giving  away  any  part  of  it,  or  to  apply  the  income  to  any 
use  or  uses  but  those  mentioned  in  his  will.  The  income  of  a  moiety  of  the 
residue  having,  for  several  years,  been  suffered  to  accumulate,  in  con- 
sequence of  there  being  no  British  captives  in  Turkey  or  Barbary,  an 
information  was  filed  for  the  administration  of  the  charity  estate,  including 
the  accumulations  of  that  moiety ;  and  it  appearing  that  there  were  then, 
no  such  British  slaves  to  be  redeemed,  and  no  other  object  having  been 
suggested  which,  in  the  opinion  of  the  Court,  bore  any  resemblance  to  the 
redemption  of  such  slaves,  it  was  declared  that,  after  setting  apart  a  certain 
sum  out  of  that  moiety  and  its  accumulations,  to  provide  afund  for  the  redemp- 
tion of  any  British  subjects  who  might  thereafter  be  held  in  slavery  in  Turkey 
or  Barbary,  the  income  of  the  surplus  of  that  moiety  and  its  accumulations 
ought  to  be  applied  in  supporting  and  assisting  charity  schools  in  England 
and  Wales,  where  the  education  was  according  to  the  Church  of  England,  but 
not  to  an  amount  of  more  than  20/.  per  year  to  any  one  school;  and  it  was 
referred  back  to  the  Master  to  settle  and  approve  a  scheme  for  that  purpose. 

Under  a  reference  to  approve  a  scheme  for  the  application  of  cluirity 
funds,  the  Master  has  no  authority  to  allow,  still  less  to  invite  any  person 
to  intervene  in  the  inquiry,  who  is  not  a  party  to  the  cause.  If  any  such 
person  is  desirous  of  proposing  a  scheme  of  his  own,  his  proper  and  only 
course  is  to  apply  to  the  Court  for  leave  so  to  do. 

In  an  information,  the  Attorney 'General^  and  not  the  relator,  is  the  party 
prosecuting  the  cause :  and,  therefore,  the  Court  will  not  allow  counsel  for 
the  relator  to  be  heard  in  any  other  character  than  as  counsel  for  the 
Attomey-Oeneral, 

Thomas  Betton,  by  his  will,  dated  the  15th  February,  1723,  gave 
all  the  residue  of  his  estates  to  the  Ironmongers'  Company,  in  the 
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city  of  London,  and  their  successors  upon  trust,  to  apply  one  moiety  of        A..G. 

the  income  to  the  redemption  of  British  slaves  in  Turkey  or  Barbary,     the  Iron- 

one  fourth  part  to  the  support  of  charity  schools  in  the  city  and     company. 

suburbs  of  London,   where  the  education   was  according  to  the 

Church  of  England,  not  *giving  to  any  one  above  20/.  a  year  ;  and,       [  *2on  ] 

in  consideration  of  the  Company's  care  and  pains  in  the  execution 

of  his  will,  out  of  the  other  fourth  part,  to  pay  101,  a  year  to  such 

minister  of  the  Church  of  England  as  should  from  time  to  time 

officiate  in  their  hospital,  and  to  pay  the  rest  to  necessitated  decayed 

freemen  of  the  Company,  their  widows  and  children,  not  exceeding 

10/.  a  year  to  any  family.     And  the  testator  positively  forbade  his 

trustees  to  diminish  the  capital  by  giving  away  any  part  of  it,  or  to 

apply  the  interest  to  any  other  use  or  uses  than  those  mentioned  in 

his  will. 

There  being  for  many  years  no  British  slaves  in  Turkey  or 
Barliary,  the  Company  allowed  the  moiety  of  the  income  applicable 
to  that  pur{K)se  to  accumulate.  And,  in  the  year  1829,  the  accumu- 
lation having  amounted  to  upwards  of  100,000/.  3  per  cent.  Annuities, 
this  information  was  filed  for  the  purpose  of  having  the  charity 
estate,  including  the  accumulations  before  mentioned,  administered 
under  the  direction  of  the  Court. 

Bt  the  decree  made  at  the  hearing  of  the  cause,  on  the  19th  of 
July,  1880,  it  was  referred  to  the  Master  to  inquire  whether  the 
whole  or  any  and  what  part  of  the  income  of  the  moiety,  applicable 
to  the  redemption  of  British  slaves  in  Turkey  or  Barbary,  and  the 
accumulations  thereof,  could  then  be  applied  to  that  object;  and,  if 
not,  he  was  to  consider  what  would  be  the  most  proper  application 
of  it,  or  of  so  much  of  it  as  could  not  then  be  so  applied,  regard 
lifcing  had  to  the  testator's  will,  and  he  was  to  approve  of  a  scheme 
accordingly,  and  to  inquire  whether  such  scheme  could  be  carried 
into  effect  without  the  aid  of  Parliament. 

The  Master,   by   his   report  of  the   20th  July,  1833,  made  in 

pursuance  of  that  decree,  after  stating  that  *it  did  not  appear  to       [^210] 

him  that  there  was  then  any  British  subject  held  in  slavery  in 

Turkey  or  Barbary ;  and  that,  therefore,  no  part  of  the  moiety  in 

question  could  be  applied  to  the  object  mentioned  in  the  will ;  pro- 

c^ded  to  certify  that,  inasmuch  as  there  had  been  British  subjects 

held  in  captivity  in  Turkey  and  Barbary,  he  was  of  opinion  that  it 

\w»nld  be  fit  and  proper  to  set  apart  7,000/.  3  per  cent.  Annuities,  in 

'>rder  that  the  income  thereof  might  form  a  fund  to  provide  for  the 

r*.'demption  of  any  British  subjects  who  might  thereafter  be  detained 
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A.-G.        in  slavery  either  in  Turkey  or  Barbary.     He  then  certified  his 

The  Iron-    approval  of  a  scheme  which  had  been  proposed  by  the  Company, 

CoMP^y.     '^^  *^®  application  of  the  income  of  the  surplus  of  that  moiety,  and 

its  accumulations,  to  the  other  objects  mentioned  in  the  will ;  and 

he  further  certified,  that  he  was  of  opinion  that  such  scheme  could 

be  carried  into  effect  without  the  aid  of  Parliament. 

Upon  the  cause  coming  on  to  be  heard  for  further  directions, 
before  Sir  J.  Leach,  M.  R.,  in  the  month  of  November,  1883,  his 
Honour  confirmed  that  part  of  the  Master's  report  which  related  to 
the  appropriation  of  the  7,0002.  8  per  cent.  Annuities  (i),  but  declared 
that  the  Court  had  no  jurisdiction  to  apply  the  income  of  the 
surplus  of  the  moiety  in  question,  and  the  accumulations  thereof, 
to  any  purpose  inconsistent  with  the  intentions  of  the  testator 
expressed  in  his  will  with  respect  to  the  redemption  of  British 
captives ;  and  his  Honour .  referred  it  back  to  the  Master  to  settle 
and  approve  of  a  proper  scheme  to  be  submitted  to  Parliament,  for 
the  application  of  the  income  of  such  surplus  and  accumulations. 
[  211  ]  As  to  that  declaration,  however,  and  the  reference  consequent 

upon  it,  the  order  of  Sir  J.  Leach  was  reversed,  upon  appeal,  by 
Lord  Brougham  (2),  who,  by  an  order  of  the  21st  November,  1884, 
remitted  the  cause  back  to  be  reheard  on  further  directions  by  the 
Master  of  the  Rolls,  with  a  declaration  that  the  Court  had  juris- 
diction to  apply  the  income  of  the  surplus  of  the  moiety  in  question 
and  the  accumulations  thereof,  as  near  as  might  be  to  the  intention 
of  the  testator,  having  regard  to  the  bequest  touching  British  cap- 
tives, and  also  to  the  other  charitable  bequests  contained  in  the  will. 

The  cause  being  so  remitted,  came  on  to  be  reheard  for  further 
directions  before  Sir  C.  C.  Pepys,  M.  R.,  who,  by  an  order  of  the 
1st  May,  1885,  referred  it  back  to  the  Master  to  review  his  report 
on  the  footing  of  that  declaration. 

[In  pursuance  of  that  order  the  Master  made  a  separate  report  to 
which  exceptions  were  taken,  and  a  petition  in  relation  to  the  report 
was  at  the  same  time  presented  by  the  trustees  of  a  charity  called 
the  Mico  charity.  These  exceptions  and  the  petition  in  question 
were  heard  by  the  Master  of  the  Rolls,  who  made  certain  orders 
thereon  (3).] 

The  relator  having,  in  the  name  of  ih^  Aitorney-General^  appealed 
from  the  order  upon  the  exceptions;  and  the  trustees  of  the  Mice  , 

(1 )  A  similar  course  appears  to  hAve      302  (2  My.  &  K.  p.  586). 
been  adoptedin  ThpAUorney-UtneralY.  (2)  39  R.  E.  302  (2  My.  &  K.  rr,i\  , 

The  Bishop  ofUandaff,  cited  39  E.  E.  (3)  50  R.  E.  190  (2  Beav.  313). 
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charity  having  presented  an  appeal  petition  to  the  Lord  Chancellor,         A.-G. 
praying  that  the  orders  made  by  the  Master  of  the  Bolls,  on  the     the  Ibok- 
exceptions  and  on  their  petition,  might  be  discharged  or  ^varied,     compa»^ 
with  a  further  prayer  to  the  same  effect  as  the  prayer  of  the  original       [  •212  ] 
petition ;  those  t^vo  appeals  now  came  on  to  be  heard  together. 

It  will  be  convenient,  however,  before  proceeding  to  the  argument 
upon  the  merits,  to  dispose  of  a  question  which,  in  the  course  of 
that  discussion,  arose,  with  respect  to  the  right  of  the  trustees  of 
the  Mico  charity  to  be  heard  in  support  of  their  petition ;  and,  for 
that  purpose,  it  will  be  necessary  to  state  the  circumstances  under 
which  those  parties  intervened,  in  the  inquiry  before  the  Master, 
and,  afterwards,  upon  the  hearing  before  the  Master  of  the  Bolls, 
and,  subsequently,  upon  this  occasion,  and  which  were  these : 

The  Master,  with  a  view  to  the  prosecution  of  the  inquiries 
directed  by  the  order  of  the  1st  of  May,  1835,  had  caused  adver- 
tisements to  be  published,  inviting  any  society,  incorporated  or 
otherwise  established  as  a  permanent  society  for  any  charitable 
purpose,  similar  to  or  connected  with  the  intention  of  the  testator 
expressed  in  his  will,  to  come  in  and  establish  its  claim.  In  pursu- 
ance of  those  advertisements,  claims  were  brought  in  on  behalf  of 
about  seventy  different  charities,  including  the  Mico  charity,  the 
trustees  of  which  attended  repeatedly  before  the  Master  by  counsel 
in  support  of  their  scheme ;  the  result  of  which  was,  that  the  Master 
reported  conditionally  in  favour  of  the  Mico  charity,  subject  to  the 
judgment  of  the  Court  upon  a  point  reserved ;  the  claims  of  the 
other  charities,  with  the  exception  of  two  for  which  some  provision 
was  recommended  in  another  part  of  the  report,  being  disallowed. 
Belying  upon  that  finding  in  their  favour,  and  without  further 
leave  of  the  Court,  the  trustees  of  the  Mico  charity  presented  their 
petition  to  the  Master  of  the  Bolls,  by  whom  they  were  allowed  to 
be  heard  ;  and  their  petition  was  dismissed,  *as  above  mentioned,  [  *2i3  J 
upon  the  merits.  The  present  appeal  petition  was  presented  upon 
the  same  ground,  and  without  further  authority  from  the  Court ; 
but,  upon  their  counsel  proceeding  to  address  the  Court  next  after 
the  counsel  for  the  relator,  an  objection  was  taken,  both  on  the  part 
of  the  relator  and  of  the  defendants,  to  their  being  heard  at  all. 

Mr.  Bethell  and  Mr.  Holt  appeared  for  the  trustees  of  the  Mico 
charity.     ♦     ♦     * 

The  Lord  Chancellor,  without  hearing  any  argument  in  support       [  214  ] 
of  the  objection,  said  that,  so  far  as  the  right  of  the  petitioners  to 
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A.-0.  be  heard  depended  upon  the  finding  of  the  Master  in  their  favour. 
The  Iron,  they  stood  in  no  better  situation  than  those  parties  whose  claiois 
Company  ^^®  Master  had  disallowed ;  and  that  it  was  impossible  to  allow  the 
petitioners  to  be  heard  on  that  ground,  without  giving  a  similar 
liberty  to  all  the  seventy  charities  which  had  carried  claims  into 
the  Master's  office :  That  the  case  had  no  analogy  to  that  of 
creditors  or  legatees  :  for  the  form  of  the  Master's  finding  in  those 
cases  was  that  the  parties  had  or  had  not  a  title  to  or  interest  in 
the  fund  in  litigation ;  whereas,  in  this  case,  all  that  the  Master 
had  done  was  to  suggest  a  scheme  in  favour  of  the  petitioners.  If 
the  Master  had  erroneously  found  that  the  trustees  of  the  Mico 
charity  were  entitled  to  the  fund,  the  Court  must  have  heard  them, 
because  the  Master  would  then  have  raised  a  question  of  title :  and, 
however  unfounded  the  Master's  opinion  might  have  been,  the 
Court  must  have  heard  the  grounds  upon  which  he  had  proceeded, 
[  •215  ]  in  order  to  be  perfectly  safe  in  *correcting  the  error.  It  was  true, 
that  the  Master  had,  by  advertisements,  called  upon  the  petitioners 
to  come  in  before  him,  as  if  they  had  a  claim  upon  the  fund  ;  and 
that  the  parties  who  now  objected  to  their  being  heard  bad 
acquiesced  in  that  course  of  proceeding.  It  would  be  in  vain, 
however,  for  the  Court  to  endeavour  to  prevent  expense  in  these 
proceedings,  if  it  was  to  be  in  the  discretion  of  the  Master  or  of  the 
parties  in  the  Master's  office  to  let  in  claimants  without  an  order  of 
the  Court.  In  inviting  parties  to  come  in,  the  Master  had  fallen 
into  a  great  error,  and  the  parties  so  invited  ought  never  to  have 
been  heard  in  the  Master's  office  at  all.  Where  an  inquiry  of  this 
sort  was  going  on  between  the  Attorney-General  and  the  trustees  of 
a  sm*plus  fund,  and  any  party  thought  he  could  aid  the  objects  of 
the  reference,  and  suggest  a  better  plan  than  was  likely  to  be 
suggested  by  the  parties  to  the  cause,  his  proper  course  (as 
had  been  admitted  at  the  Bar),  was  to  apply  to  the  Court  lor 
leave  to  intervene  in  the  proceedings.  That  was  not  only  the 
proper,  but  the  only  course;  and,  therefore,  as  the  petitioners 
had  not  adopted  it,  they  could  not  be  heard;  for  if  the  door 
were  opened  to  this  case  it  would  be  impossible  to  shut  it  aganist 
others. 

The  petition  of  the  trustees  of  the  Mico  charity  was  accordingl  v 
dismissed,  and  the  argument  upon  the  merits  was  confined  to  tht^ 
appeal  upon  the  exceptions. 


Mr.  Cooper  and  Mr.  Anderdou,  in  support  of  the  appeal.  * 


•     <« 


y^ 
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Sir   W'lXlxa^ix    f^ollett,   Mr.  W'ujmm^  and  Mr.  Sharpe,  for  the         A.-G. 

Ironmongers'  Company.     *     *     *  ThbIbon- 

mongers' 
Company. 

On  the  conclusion  of  the  argument  for  the  defendants,  [  217  ] 

[218] 

Mr.  Wray  stated  that  he  appeared  for  the  Attorney-General, 
in  a  character  distinct  from  the  relator,  and  that  he  should  support 
the  order  of  the  Master  of  the  Bolls,  unless  the  Court  should 
aWo^  him  to  do  that  which  he  had  done  at  the  Eolls,  namely, 

support  the  Master's  report  upon  the  case  of  the  Mico  charity  as 

well  as  the  others  which  were  there  referred  to :  but 

The  Lord  Chancellor  said,  that,  on  an  information,  the  Attorney^ 

Genenxl  was  the  party  prosecuting  the  cause,  and  was  the  only 

party  whom  the  Court  could  recognise  in  that   character ;   and 

therefore  that  his  Lordship  could  not  hear  the  Attorney-General 

against  the  relator,  or  the  relator  against  the  Attorney-General. 

Mr.  Cooper  was  then  heard  in  reply. 

The  Lord  Chancellor:  184 1. 

The  effect  of  the  order  now  under  consideration,  is  to  declare  that  _J_' ' 
the  moiety  of  the  income  of  the  property  by  *the  will  devoted  to  [  •219  j 
the  redemption  of  British  slaves  in  Turkey  and  Barbary  ought  (the 
f  Ailure  of  such  gift  for  want  of  objects  being  established)  to  be 
Applied  to  the  two  other  objects  named  in  the  will.  The  first 
question  I  have  to  consider  is,  whether  that  application  of  the  pro- 
perty ought  to  be  established ;  and,  before  I  advert  to  the  terms 
of  the  will,  I  must  shortly  observe  upon  the  former  order,  from 
Tirhich  it  must,  I  think,  be  inferred  that  this  mode  of  application 
has  hitherto  been  disapproved  by  all  the  other  Judges  by  whom 
this  question  has  been  considered. 

The  decree  of  1830  directed  the  Master,  if  he  found  that  there 
-vrere  no  objects  of  the  first  gift,  to  inquire  how  that  moiety  of  the 
income  destined  for  it  should  be  applied,  regard  being  had  to  the 
\^ill,  and  to  approve  of  a  scheme  accordingly,  and  to  inquire  whether 
it  could  be  carried  into  effect  without  the  aid  of  Parliament.  The 
Master  reported  in  favour  of  a  scheme  proposed  by  the  defendants, 
by  which  this  moiety  of  the  income  was  to  be  equally  divided 
between  the  two  other  objects  mentioned  in  the  will,  namely,  the 
second,  charity  schools  in  the  city  and  suburbs  of  London,  where 
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A.-G.        the  edacation  is  according  to  the  Church  of  England,  no  one  to 

The  Iron-     have  more  than  20?.  a  year ;  and  the  third,  necessitous  decayed 

Company,     freemen  of  the  city,  their  widows,  and  children :  and  he  reported 

that  such  scheme  could  be  carried  into  effect  without  the  aid  of 

Parliament. 

When  the  cause  came  before  Sir  J.  Leach,  in  November,  1838  (i), 
he  differed  from  the  Master  in  one  respect,  and  declared  that  this 
Court  had  no  jurisdiction  to  apply  the  funds  to  any  purpose  uncon- 
nected with  the  intention  of  the  testator,  and  referred  it  to  the 
Master  to  approve  of  a  scheme  to  be  submitted  to  Parliament  for  the 
[  *220  ]      application  *of  this  moiety  of  the  income.     It  appears  to  me  that 
his  Honour  could  not  have  made  this  order  without  being  of  opinion 
that  the  scheme  approved  by  the   Master  was  contrary  to  the 
intention  of  the  testator,  and  one  which  ought  not  to  be  adopted. 
If  he  had  approved  of  it,  being,  as  he  was,  of  opinion  that  the  Court 
had  not  jurisdiction  to  carry  it  into  effect,  the  obvious  course  would 
have  been  to  have  put  the  case  in  a  course  of  procuring  the  sanction 
of  Parliament  to  an  approved  scheme,  and  not  to  send  it  back  to 
the  Master  to  settle  another  scheme,  with  a  view  of  submitting  such 
other  scheme  to  Parliament.     I  am  aware  that  his  Honour  thought 
that  the  direction  in  the  will,  that  the  income  of  the  property 
should  not  be  applied  to  any  other  purpose  than  what  was  thereby 
mentioned  and  directed,  was  operative  in  excluding  the  jurisdiction 
of  this* Court;  but  that  went  only  to  the  question  of  jurisdiction, 
and  must  have  been  as  applicable  to  any  other  scheme  as  to  that 
approved  by  the  Master. 

When  the  case  came  before  Lord  Brougham,  in  November,  1884  (2), 
his  Lordship  differed  from  Sir  J.  Leach  as  to  the  question  of  juris- 
diction, and  reversed  that  part  of  his  decree,  and  declared  that 
the  Court  had  jurisdiction  to  apply  the  surplus  income  of  the  moiety 
of  the  charity  property  in  question  as  near  as  might  be  to  the 
intention  of  the  testator,  having  regard  to  the  bequest  touching 
British  captives,  and  also  the  other  charitable  bequests  in  the  will ; 
and  it  was  referred  back  to  the  Bolls  to  be  reheard  on  further 
directions  upon  the  Master's  report  of  the  20th  of  July,  1838,  on  the 
footing  of  the  declaration  thereby  made. 

Lord  Brougham  being  of  opinion  that  the  Court  had  jurisdiction, 

[  ♦221  ]       aiid  that  the  prohibitory  words  in  the  will  *did  not  necessarily 

exclude  the  other  charities  mentioned  in  it,   would,  if  he  had 

approved  of  the  scheme  sanctioned  by  the  report  of  the  20th  of  July^ 

(1)  See  2  My.  ft  K.  576.  (2)  See  39  B.  B.  302  (2  My.  ft  K  581). 
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1833,  have  merely  coufirmed  aud  acted  upon  that  report ;  for,  iu        A.-(i. 
that  case,  he  would  have  concurred  in  all  that  the  Master  had     thsIbon- 
done :  but  such  was  not  the  course  he  took ;  for,  in  the  report  of     company 
his  judgment  (i),  he  says  that  it  must  be  referred  back  to  the  Master 
to  approve  a  proper  scheme  for  the  application  of  this  surplus 
income  of  the  moiety  of  the  property. 

When  the  case  came  before  me  at  the  Bolls  on  the  1st  of  May, 
1835, 1  had  the  greatest  difficulty  in  making  an  order,  consistently 
with  what  had  been  before  done  ;  but  finding  that  Lord  Brougham's 
order  varied  the  directions  of  the  decree  of  1830  (though  not,  in  my 
opinion,  in  any  thing  material),  as  to  what  the  Master  was  to  have 
regard  to  in  settling  a  scheme,  I  could  not  act  upon  a  report  made 
before  such  varied  directions  were  given.  I  found  it,  therefore, 
necessary  to  send  the  case  back  to  the  Master,  with  the  declaration 
in  Lord  Brougham's  order,  to  review  his  report.  I  did  not  feel 
myself  competent  to  deal  with  the  report  already  made.  What  I 
said,  therefore,  with  reference  to  the  scheme  approved  by  that 
report  may  be  considered  as  extra-judicial.  I  did,  however,  express 
an  opinion  that  there  were  decided  objections  to  the  scheme  so 
approved  of.  That  scheme,  which  has  been,  in  substance,  adopted 
by  the  present  Master  of  the  BoiiLS,  comes  before  me  with  a 
sanction  and  authority  which  demands  the  utmost  respect  and  the 
greatest  consideration,  which  I  have  thought  it  my  duty  to  give  to 
it,  but  without  being  able  to  satisfy  myself  that  my  former  opinion 
was  incorrect. 

It  is  obviously  true  that  if  several  charities  be  named  in  a  will,  [  S22  ] 
and  one  fail  for  want  of  objects,  one  of  the  others  may  be  found  to 
be  cy  pres  to  that  which  has  failed  ;  and,  if  so,  its  being  approved 
by  the  testator  ought  to  be  an  additional  recommendation;  but 
such  other  charity  ought  not,  as  I  conceive,  to  be  preferred  to  some 
other  more  nearly  resembling  that  which  has  failed.  That  point, 
however,  is  not  open  upon  the  present  report,  which  was  made  under 
an  order  directing  the  Master,  in  settling  a  scheme,  to  have  regard, 
as  near  as  may  be,  to  the  intention  of  the  testator  as  to  the  bequest 
contained  in  his  will  touching  British  captives,  and  having  regard 
also  to  the  other  charitable  bequests  in  the  said  will.  By  this  I 
understand  that  the  first  subject  to  be  considered  is  the  intention 
of  the  testator,  to  be  discovered  from  the  gift  in  favour  of  British 
slaves ;  subordinately  to  which,  and,  if  possible,  consistently  with 
it,  the  other  charities  are  to  be  considered ;  and  this,  I  conceive,. 

(1)  39  B.  B.  p.  303  (2  My.  &  K.  589). 
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A..0.        would  have  been  the  course  to  be  pursued,  if  there  had  not  been  any 

TheIbon-     such  special  directions. 

rJ?^»f^v  Assuming  this  to  be  the  rule,  it  appears  that  the  first  charity  is 
most  general  in  its  objects,  being  applicable  to  all  British  persons 
who  should  happen  to  be  in  a  particular  situation ;  that  the  second 
is  limited  to  persons  in  London  and  its  suburbs;  and  that  the 
third  is  confined  to  freemen  of  a  particular  Company  in  London. 
It  would  seem,  therefore,  that  although  there  is  a  possibility  of 
benefiting  the  British  community  at  large  in  the  mode  intended 
by  the  testator,  none  being  found  in  the  situation  he  anticipated, 
that  it  would  yet  be  more  consistent  with  his  intention  that  the  same 
community  should  enjoy  the  benefit  of  his  gift  in  any  other  way 
than  that  it  should  be  confined  to  any  restricted  portion  of  such 
community. 
[  223  ]  In   considering  the  manner  in  which  such   benefit  should  be 

conferred,   it    is  very   reasonable    and   proper   to    look  to  other 
provisions  in  his  will,  in  order   to  see  whether  he  has  indicated 
any  preference  to  any  particular  mode  of  administering  charity. 
If  a  testator  had  given  part  of  his  property  to  support  hospitals 
for  leprosy  in  any  part  of  England,  and  another  part  to  a  particular 
hospital,  it  would  be  reasonable  to  adopt  the  support  of  hospitals 
as  the  mode  of  applying  the  disposable  funds ;  but  there  would 
not  be  any  ground  for  giving  the  whole  to  the  particular  hospital. 
The  only  case  referred  to  as  giving  any  countenance  to   such  a 
principle  is  the  unreported  case  of  Attornnt-Gcneral  v.  Bishrp  of 
lAandaff  {\)y  and  stated  in  the  Master's  report  in  Attornei/'Gnieral 
V.  GibsoUf  dated  23rd  of  July,  1835.     It  is,  however,  to  be  observed 
that  there  is  no  appearance  of  that  case  having  been  discussed ; 
and   that   the   trust  which   failed   was    as    unlimited  as   to    the 
description  of  slaves  as  the  present ;    and  that  the  scheme  may 
have  been  adopted  upon  the  principle  I  act  upon  in  adopting  the 
second  gift  in  this  testator's  will,  as  indicative  of  his  preference 
for   a   particular  charity,  and  therefore   to   be  preferred,   in  the 
absence  of  any  other  more  resembling  the  object  of  that  which 
has  failed.      It   may  also   be  observed,   that  the  scholarships   in 
that   case  appear   to   have   been    open    to    every   description    of 
candidate.     If  Lord  Eldon  had  thought  this  the  correct  principle 
to  act  upon,  he  would,  in  Mills  v.  Farmer  (2),  have  given  the  whole 
funds   to  the  two  charities  named,  instead  of  referring  it  to  the 
Master  to  approve  of  a  scheme  for  distributing  the  funds,  having 

(1)  39  E.  R.  302  (cited  2  My.  &  K.  586).        (2)  13  E.  B.  247  (19  Ves.  483). 
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regard,  it  is  true,  to  those  two  objects  named,  which  was  proper        a.-g. 

lor  the  purpose  of    ascertaining  what  *description  of  charity  was     thk  Iron- 

most  likely  to  be  in  conformity  with  the  views  of  the  testator.     To     oompany 

assume,  because  a  testator  names  two  charities  in  his  will,  that  he       [  *224  ] 

^ou\d  have  given  the  amount  of  both  legacies  to  one,  if  he  had 

foreseen  that  the  other  could  not  be  carried  into  e£fect,  and  therefore 

to  give  the  provision  intended  for  the  object  which  fails  to  the 

other,  is  or  may  be  totally  inconsistent  with  the  doctrine  of  cj/  pres. 

The  two  objects  may  be  wholly  unconnected ;  and  there  may  be 

other  charities   closely  connected   with  that  which    the  testator 

intended  to  favour ;   but,    as  indicative  of   the  testator's  general 

views  and  intentions,  it  may  be  very  proper  to  observe  the  course 

he  has  pursued  in  his  gifts  to  other  charities.    I  think,  therefore, 

that  in  the  absence  of  any  objects  bearing  any  resemblance  to  the 

object  which  has  failed,  it  is  very  proper  to  look  to  the  second 

gift,  bat  only  as  a  guide  to  lead  to  what  the  testator  would  probably 

have  done  himself,  and  therefore  not  to  be  followed  further  than 

may  be  proper  to  attain  that  object :  but,  with  regard  to  the  third 

object,  I  cannot  see  any  grounds  for  considering  it  as  indicative 

of  the  testator's  general  views,  or  any  reason  for  supposing  that 

he  would,  under  any  circumstances,  have  wished  that  provision 

increased.     The  objects  are  restricted  within  the  narrowest  limits ; 

and  it  is,  in  that  respect,  in  direct  contrast  with  the  extended  nature 

of  the  first  gift :  but  what  appears  to  me  to  be  conclusive  against 

any  reference  to  the  third  gift  is,  that  the  testator  has  expressed 

his  reasons  for  the  gift,  which  can  have  no  application  to  the  moiety 

undisposed  of.     He  says  that  the  third  gift  is  in  consideration  of 

the  Company's  **  care  and  pains  in  the  execution  of  his  will."     It  is 

true  that  this  compensation  is  given  to  the  Company  in  the  shape 

of  a  provision  for  necessitous  decayed  freemen  of  the  Company, 

their  widows  and  children,  and,  no  doubt,  is  a  charity ;  but  in 

looking  for  evidence  of  the  testator's  *general  views  and  intentions,       [  '225  ] 

with  reference  to  the  kind  of  charities  to  be  favoured,  it  cannot  be 

infened  that  he  preferred  the  distressed  freemen  of  the  Company  to 

all  others,  because  he  made  a  provision  for  them,  as  a  consideration 

for  services  to  be  performed  by  the  Company ;  and  this  consideration 

has  already  increased  in  a  greater  ratio  than  the  income  of  the 

l>roperty,  it  being    well    known   that   a   large  property  may  be 

administered  at  a  less  per-centage  than   a  small   one.      I  am, 

therefore,  of  opinion  that  this  third  gift  cannot  be  referred  to,  for 

any  purpose,  in  settling  a  scheme  for  the  application  cy  pres  of  the 
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A.-0.  f undB  intended  for  the  first :  but  I  think  the  most  reasonable  course 
The  Iron-  ^^  be  adopted  is  to  look  at  the  second  gift,  as  indicative  of  the  kind 
MONGERS'  Qf  charity  preferred  by  the  testator,  but  making  it  as  general  in  its 
application  as  the  first  was  intended  to  be,  that  is,  open  to  all  who 
might  stand  in  need  of  its  assistance;  which  leads  to  this  con- 
clusion, that  it  should  be  applied  in  support  of  charity  schools, 
without  any  restriction  as  to  place,  where  the  education  is 
according  to  the  Church  of  England,  but  not  to  exceed  201.  per 
year  to  any  one. 

I  see  no  ground  for  applying  any  part  of  the  funds  for  the  benefit 
of  the  pensioners  in  Greenwich  Hospital,  who  were  present  at  the 
battle  of  Algiers,  or  to  the  Seamen's  Hospital  Society,  or  to  the 
Royal  Naval  Benevolent  Society,  or  to  the  Royal  Naval  School,  or 
to  the  school  attached  to  Greenwich  Hospital,  unless  such  schools 
fall  under  the  description  of  schools  to  which  I  have  before  said  I 
thought  the  funds  ought  to  be  applied,  in  which  case  they  may  be 
entitled  to  a  very  favourable  consideration. 

I  am  also  of  opinion  that  the  Mico  charity  is  not  one  to  which 
these  funds  can  be  applied  upon  the  doctrine  of  cy  pres.    The  legacy 
[♦226]       in  that  case  was  **to  redeem  *poor  slaves  in  what  manner  the 
executors  should  think  most  convenient."     In  this  there  was  no 
restriction  as  to  the  description  of  slaves,  or  to  the  countries  in 
which  the  slaves  were  to  be  looked  for :  and  when,  at  the  date  of 
the  report  in  1885,  made  in  the  cause  of  The  Attorney-General  v. 
Gibson,  upon  a  reference  to  approve  of  a  scheme  to  carry  the  trust 
into  effect,  or  if  that  should  be  found  to  be  impracticable,  then  to 
approve  of   a  scheme  as  near  to  the  intent  of  the  will  as  could 
be,  regard  being  had  to  the  existing  circumstances,  and  an  order  of 
4th  of  May,  1829,  by  which  the  Master  was  to  be  at  liberty  to 
receive  a  scheme,  or  to  be  laid  before  him  on  the  part  or  behalf 
of  the  Society  for  the  Conversion  and  Religious  Instruction  and 
Education  of  the  Negro  Slaves  in  the  British  West  India  Islands, 
it  appeared  that  there  were  not  within  any  part  of  the  British 
dominions  any  poor  slaves  to  be  redeemed,  but  that  there  were  in 
the  colonies  many  thousands  of  human  beings  from  whom    the 
odious  appellation  of  slaves  had  been  removed,  but  whose  state  was 
very  far  short  of  that  of  freemen,  from  whose  bodies  the  chains  of 
slavery  had  been  struck,  but  whose  minds  and  morals  were  still  in 
that  state  of  degradation  which  is  inseparable  from  the  unfortunate 
situation  from  which  they  had  recently  been  in  part  rescued — ^it  was 
proposed  to  the  Master  to  apply,  and  he  approved  of  a  scheme  fou 


TOL.  uv.]  1841.     CH.    CR.  i  PH.  22G— 228.  476 


the  application  of  the  funds  to- the  completion,  of  that  holy  work,        a.-o. 
by  assisting  in  the  edacation  of  those  poor  beings.  The  Iron. 

If,  before  the  Slavery  Abolition  Act,  these  funds  could  have  been     company. 
properly  applied  in   procuring  the  redemption  of  slaves  in  the 
colonies,  the  proposed  application  for  the  benefit  of  the  apprentices 
was  doubtless  *cy  pres  to  the  intention  of  the  donor ;  but  that  has       [  *227  ] 
no  application  to  the  present  case,  in  which  the  funds  could  not,  at 
any  time,  have  been  so  applied. 

There  is,  necessarily,  great  latitude  in  exercising  the  jurisdiction 
over  charity  funds,  when  the  direct  object  of  the  donor  fails ;  and, 
therefore,  very  different  opinions  may  be  formed  upon  that  subject 
in  the  ss^me  case.  A  charity  may  be  cy  pres  to  the  original  object, 
which  seems  to  have  no  trace  of  resemblance  to  it,  but  which  may 
be  very  properly  adopted  if  no  other  can  be  found  having  a  nearer 
connexion.  The  providing  for  the  education  for  the  poor,  it  may  be 
said,  has  no  resemblance  to  the  object  of  the  charity  which  has 
failed  ;  but  none  has  been  suggested  which  unites  those  two  qualities 
which  induce  me  to  adopt  it,  namely,  the  application  of  the  funds 
in  a  manner  of  which  the  testator  has  expressed  a  preference — for 
the  benefit  of  all  who  may  stand  in  need  of  them. 

I  propose,  therefore,  to  reverse  the  decree  of  the  Master  of  the 
Rolls,  except  so  much  of  it  as  declares  that  there  are  no  direct 
objects  to  which  the  gift  respecting  British  captives  can  be  applied, 
and  in  lieu  of  the  part  so  reversed,  to  declare  that  the  half  part  of 
the  interest  and  profits  of  the  testator's  property,  which  by  his  will 
is  directed  to  be  applied  in  the  redemption  of  British  slaves  in 
Turkey  and  Barbary,  and  the  accumulations  thereof,  ought  to  be 
applied  in  supporting  and  assisting  charity  schools  in  England  and 
Wales,  where  the  education  is  according  to  the  Church  of  England, 
but  not  to  an  amount  of  more  than  20/.  per  year  to  any  one  school, 
and  refer  it  back  to  the  Master  to  settle  and  approve  a  scheme  for 
that  purpose.  The  relators  and  other  parties  to  the  suit  must  have 
their  costs  out  of  the  fund,  but  the  other  parties  who  have  appeared 
cannot  ♦have  any  costs  ;  their  appearance  and  their  taking  part  in  [  *228  ] 
these  proceedings  is  irregular  ;  but,  considering  the  manner  in  which 
they  were  invited  into  the  Master's  oflSce,  and  the  circumstances 
under  which  these  proceedings  were  taken,  I  cannot  order  them  to 
pay  any  costs. 

!_The  defendants,  the  Ironmongers*  Company,  appealed  from  this 
decifiiony  as  reported  in  10  CI.  &  Fin.  908. 

18—2 


276  1844.     H.  L.     10  CL.  &  FIN.  920—923.  [b.r. 

The  Iron.  Mr.  Kindersley  and  Mr.  J.  Adams,  for  the  appellant  :1 

MONOEBS' 

Company         The  eifect  of  this  decree  is  to  exclude  the  third  expressed  object 

A.-G.        of  the  charity  from  any  share  in  the  surplus  monies  arising  from 

^^*         the  failure  of  the  first ;  and,  without  looking  out  for  any  object 

[  10  CL  &  Fin.  analogous  to  the  first,  to  adopt  the  second  object  as  r//  jtres  to  the 

♦Qoi  1      *fir8t,  without  seeking  out  what  is  most  analogous  to  that  second 

object.     There  being  schools  in  the  city  and  suburbs  of  London  to 

exhaust  the  surplus  monies,   why   should   the    schools   all  over 

England  and  Wales  be  held  to  be  vy  prcs  to  the  first  and  second 

[  922  ]       object  ?     *     *     The  proper  application  of  the  doctrine  of  cy  pres 

is,  that  you  are  to  look  to  the  objects  of  the  testator,  and  to  what 

comes  near  to  these  objects. 

(Lord  Gottenham  :  No,  cy  prea  means  as  near  as  possible  to  the 
object  which  has  failed.) 

The  question  is  whether  the  object  proposed  to  be  adopted  as  cypres^ 
has  any  analogy  to  the  object  that  failed. 

(Lord  Campbell  :  Then  if  you  find  nothing  analogous  to  the 
object  which  failed,  are  you  not  to  look  to  the  second  and  third 
objects  ?) 

Certainly,  and  therefore  the  third  object  of  the  charity  ought  to  be 
looked  to  ;  both  objects  that  exist,  the  schools  in  London,  and  the 
poor  freemen  of  the  Ironmongers'  Company,  are  sufficient  to  exhaust 
the  whole  surplus  fund.  The  words  of  the  will  directing  the  inconae 
to  be  applied  to  no  other  uses,  favour  this  construction. 

Mr.  C.  P.  Cooper  and'3/r.  Spurrier,  for  the  respondent,  the 
relator  (i),  referred  to  the  arguments  and  the  judgment  in  the 
[  923  ]  Court  below,  not  thinking  it  necessary  to  repeat  them.  *  ♦  The 
real  charitable  purposes  directly  contemplated  as  such  by  the  will, 
are  two ;  the  redemption  of  British  slaves  in  Turkey  or  Barbary,  a 
purpose  which  has  wholly  failed,  and  the  support  of  schools  in 
London  and  its  suburbs  for  education  on  the  principles  of  tlie 
Church  of  England;  and  the  bequest  to  such  last-mentioned 
charitable  purposes,  affords  therefore  the  only  guide  to  be  found  in 
the  will  to  the  intention  of  the  testator. 

Mr.  Kindersley,  in  reply,  proceeded  to  state  his  views  of  the 
doctrine  of  cy  pres — 

(1)  The  Attorney 'Gentral  took  no  pai't  in  the  appeal. 
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The  Lord  Chancellor  :  The  Iron- 

mo  kg  uus' 

My  view  of  the  doctrine  of  nj  pres  is,  not  that  the  Judge  looks  to     company 

V. 

one  object  only  of  the  testator,  but  to  all  the  objects  specified  in  the        A.-a. 
will. 

Mr.  Kinderaley  : 

It  seems  as  if  this  testator,  after  making  the  two  first  charitable 
gifts,  was  considering  how  he  could  remunerate  the  Company  for 
the  trouble  of  administering  those  charities,  and  it  occurred  to  him 
to  give  a  bequest  to  the  freemen  of  the  Ironmongers'  Company.  In 
Lord  Craven's  will, — the  subject  of  the  *suit  of  the  Attorney-  [  *924  ] 
General  v.  The  BUhop  of  Llamlaff, — there  was  a  bequest  to  increase 
the  scholarships  of  Oxford  and  Cambridge,  besides  a  gift  for  the 
redemption  of  British  captives ;  on  failure  of  the  latter  object,  the 
Court  directed  that  gift  to  be  applied  to  the  further  increase  of  the 
scholarships.  The  true  mode  of  ascertaining  the  proper  application 
of  the  surplus  fund  is  to  consider  what  the  testator  would  do,  if  at 
the  time  of  making  his  will  he  were  informed  that  the  first  object 
failed. 

The  Lord  Chancellor  : 

It  is  clear  that  he  did  not  contemplate  this  state  of  things ;  how 
therefore  can  you  collect  his  intention  at  the  time  ?  How  can  you 
tell  what  would  have  been  his  intention  if  he  had  foreseen  this  state 
of  things  ?  We  may  look  at  his  disposition  in  the  will  to  see  what 
his  charitable  inclinations  were,  and  having  ascertained  them,  then 
we  must  provide  something  corresponding  with  our  opinion  of  those 
charitable  inclinations.  You  cannot  talk  of  his  intention  with 
respect  to  something  that  he  never  contemplated.  The  true  mode 
is  to  consider  what  he  did,  and  from  what  he  did  to  collect  what 
were  his  inclinations  with  regard  to  charity. 

Mr,  Kiiidersley  : 

The  reason  why  you  would  do  that  is,  because  by  that  means  you 
have  some  chance  of  ascertaining  his  intention. 

The  Lord  Chancellor  : 

One  inclination  was  to  establish  schools  for  the  purpose  of  educa- 
tion in  a  limited  district ;  one  was  for  providing  for  necessitous  and 
decayed  freemen  of  a  Company  in  London ;  another  was  to  provide 
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Thb  Iron-     for  the  liberation  of  British  persons  held  in  slavery  in  Barbary. 

MONr*  err' 

Company      Those  were  the   three   dispositions.     His  charitable   inclinations, 
jJq         therefore,  were  directed  to  those  objects. 

[  926  ]       Lord  Campbell  : 

But  the  three  are  all  so  separate  and  distinct,  that  it  deserves 
consideration  whether  the  fund  for  the  one  that  failed,  is  not  to  be 
disposed  of  as  if  it  had  been  the  single  object  of  the  will. 

The  Lord  Chancellor  : 

The  one  which  has  entirely  failed  was  more  comprehensive  in 
its  range  than  either  of  the  others;  therefore,  when  you  are 
supplying  that,  it  is  very  natural  to  substitute  something  that 
would,  to  a  certain  extent,  be  equally  comprehensive.  Then  if  you 
take  education  as  one  of  the  defined  objects,  though  confined  within  a 
limited  range,  that  was  one  of  his  charitable  inclinations;  that 
which  has  failed  had  a  more  extensive  range;  then  it  is  very 
natural  to  say,  let  us  provide  for  a  charitable  education,  but  let  us 
give  it  a  more  extensive  range  than  that  which  he  has  fixed.  That 
appears  to  me  to  be  very  reasonable. 

Lord  Campbell  : 

If  education  in  England  be  next  to  redemption  of  slaves  in 
Barbary,  it  is  next  at  a  great  interval. 

The  Lord  Chancellor  : 

As  to  the  redemption  of  slaves  in  Barbary,  we  can  do  nothinp^ 
with  that  object ;  it  has  failed  entirely  ;  but  the  other  object  of  the 
charity,  the  range  of  it,  may  be  made  more  extensive.  As  you 
cannot  have  anything  analogous  to  redemption  of  slaves  in 
Barbary,  that  which  is  to  be  substituted  should  be  in  a  degree  as 
extensive.  In  a  case  of  this  kind,  where  there  is  so  much  of  conjec- 
ture and  of  discretion,  it  is  very  difficult  to  say  that  you  should  set 
aside  a  decree  that  is  actually  pronounced ;  because,  after  all,  it 
would  be  substituting  conjecture  and  discretion  for  conjecture  and 
discretion. 

Lord  Brougham  : 

That  would  apply  equally  to  the  decree  of  the  Master  of  the 
Bolls. 
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Mr.  Kindersley :  The  Ibon- 

MONGEBS* 

I  only  ask  your  Lordships  to  aflSrm  a  decree  which  was  pro-     Compaut 
nounced  ;  the  Master  of  the  Bolls'  decree.  A.-G. 

[  926] 

Lord  Campbell  : 

I  should  have  been  very  much  inclined  to  adhere  to  that,  but  it 
seems  to  proceed  upon  the  principle,  that  if  there  be  three  objects, 
and  one  fails,  then  you  are  to  substitute,  as  a  matter  of  necessity, 
the  other  two. 

The  Lord  Chancellor  : 

I  cannot  conceive  that  when  one  fails,  therefore  you  are  to  dis- 
tribute the  fund  among  the  other  two ;  particularly  if  the  one  that 
fails  had  no  resemblance  to  the  other  two. 

Lord  Cottenham  : 

The  rule  of  the  Court  of  Chancery  throughout,  as  Mr.  Kindersleij 
well  knows,  is,  that  in  matters  of  pure  discretion  the  Court  of 
Appeal  is  very  unwilling  to  interfere ;  for  instance,  in  the  appoint- 
ment of  guardians  or  trustees,  because  it  is  merely  the  conjecture 
of  one  mind  as  opposed  to  the  conjecture  of  another ;  but  if  the 
Master  has  acted  on  a  wrong  principle  in  his  appointment,  then 
the  Court  is  bound  to  interfere  to  establish  a  right  principle ; 
and  so  here,  unless  the  Master  of  the  Bolls  proceeded  on  a  right 
principle,  the  Lord  Chancellor  was  bound  to  alter  his  decree. 

Lord  Campbell  : 

The  Master  of  the  Bolls  did  not  act  upon  his  discretion  :  he 
would  have  pronounced  a  different  decree,  but  he  thought  he  was 
bound  to  attend  to  the  two  other  objects  of  the  charity,  and  that 
the  fund  was  to  be  divided  between  them. 

The  Lord  Chancellor  : 

I  have  thought  from  the  outset  that  that  decree  means  nothing 
more  than  this ;  that  for  the  purpose  of  ascertaining  what  the 
testator's  charitable  intentions  were,  you  must  look  at  the  whole 
will,  that  is,  all  the  charitable  bequests  in  the  will.  It  does  not  at 
all  lead  to  the  conclusion  that  something  *must  be  given  to  each  of  C  *^'^7 
those  existing  charities,  because  one  entirely  unconnected  with 
them  being  for  an  object  totally  different,  has  failed.  Let  us  see 
what  the  tendency  of   his  charitable  inclination  was ;    how  it 
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Company  posing  of  his  property,  dispose  of  the  charity,  the  object  of  which 
A^.G.  ^^^  failed,  in  a  way  corresponding  with  that  manifestation.  It 
appears  to  me  that  the  Master  of  the  Bolls  did  consider  himself 
fettered  by  the  terms  of  the  will,  so  that  he  was  bound  to  give  sums 
to  each  of  these  existing  objects  of  the  charity.  From  the  very 
first,  I  never  thought  that  that  was  the  true  view  of  the  case.  If 
I  were  to  look  about  in  every  direction  for  the  purpose  of  saying 
how  this  surplus  property  could  best  be  applied,  I  could  not  apply 
it  to  any  object  better  than  charity  schools  within  the  limit  stated 
in  the  Lord  Chancellor's  decree.  Then,  as  I  have  said  before,  and 
as  the  noble  and  learned  Lord  in  pronouncing  that  decree  seems  to 
have  considered, — as  this  which  has  entirely  failed,  was  a  charitable 
object  more  extensive  in  its  range  than  the  metropolis  and  its 
vicinity,  it  is  reasonable  also  to  extend  the  substituted  charity, 
namely,  the  education  of  the  poor.  I  have  paid  great  attention  to 
what  the  learned  counsel  for  the  appellants  have  said,  but  there  is 
nothing  that  occurs  to  me  that  can  be  done  better  than  what  has 
been  done  ;  therefore,  I  am  for  affirming  the  decree. 

Lord  Brougham  : 

I  think  the  Master  of  the  Bolls  was  right  in  this  respect,  that 
he  thought,  under  the  directions  of  the  order  of  reference,  *'  regard 
being  had  to  the  other  charitable  bequests  in  the  will,'*  he  was  not 
to  leave  them  out  of  his  view  :  but  I  think  he  has  gone  wrong  in 
supposing  that,  because  there  were  three  objects  impressed  with 
[  ♦928  ]  charity,  the  fund  for  one  which  *has  failed  is  impressed  with  a 
charity  for  the  remaining  objects:  therefore  I  think,  when  Lord 
CoTTBNHAM  reheard  the  case,  he  was  bound  to  correct  that  view. 

The  Lord  Chancellor  : 

It  is  not  merely  that  by  reversing  the  decree  you  are  setting  aside 
the  exercise  of  one  discretion  and  conjecture  by  the  exercise  of 
another  conjecture  and  discretion,  but  you  are  to  consider  the 
interest  of  the  charity  itself,  the  enormous  expense  that  is 
occasioned  by  these  successive  inquiries. 

Lord  Brougham  : 

I  think  Lord  Lango^ale  did  not  exercise  his  discretion  ;  if  he  had 
done  so,  I  should  not  be  inclined  to  substitute  Lord  Cottenham's 
for  his ;  but  he  held  that  he  was  bound  by  that  sort  of  opinion 
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^vhicll  had   been  expressed  in  the  former  decree  (the  decree   of     The  Ikon- 
reference).  --.Tv' 

r. 
A    O 

Lord  Campbell  : 

I  am  of  opinion  that  this  decree  ought  to  be  aflSrmed.    I  should 

have  been  better  pleased  if  the  scheme  that  is  to  be  adopted  had 

been  nearer  to  the  object  that  has  failed ;  and  if  this  were  not  a 

pure  matter  of  discretion  for  a  court  of  equity,  I  should  propose 

that  measures  be  taken  for  some  other  scheme ;  but  as  it  is  merely 

discretionary,  I  would  not  at  all  substitute  my  opinion  on  a  point 

of  discretion  for  that  of  another  Judge.     The  three  objects  which 

the  testator  had  in  view  are  totally  distinct  in  terms  ;  and  I  think 

it  would  be  erroneous  to  hold  that,  one  of  them  having  failed,  the 

fund  that  was  to  go  to  that  one  should  be  equally  divided  between 

the  other  two.     That  is  the  view  on  which  the  Master  op  the 

Rolls  seems  to  have  proceeded ;  and  one  of  the  learned  counsel 

for  the  appellants  felt  that  he  was  bound  to  contend  for  that  view, 

and  be  did  boldly  contend  that  if  there  were  three  objects,  and  one 

failed,  the  other  two  were  to  have  the  fund  divided  between  them. 

Xow  it  appears  that  there  is  *no  authority  for  any  such  rule,  and      [   929  ] 

I  believe  there  is  no  principle  in  it,  because  the  three  may  be 

totally  distinct,  and  the  testator  may  have  assigned  as  much  as  he 

thought  was  sufficient  for  the  two  that  exist,  and  we  might  be  going 

entirely  against  his  intention  if  we  were  to  give  to  them  what  he 

intended  for  a  totally  different  object.    I  should  say,  therefore,  that 

you  should  find  the  cy  pres  to  the  one  that  has  failed,  without 

much  consideration  of  the  two  others,  that  are  entirely  distinct ; 

but  at  the  same  time  there  could  be  nothing  wrong  in  the  former 

decree  directing  that  the  Master  was  to  have  regard  to  those  two. 

He  was  to  have  regard  to  the  whole  will,  because  you  will  do  the 

best  you  can  to  consider  what  the  testator  would  have  done  if  he 

had  foreseen  that  state  of  circumstances  which  happened  long  after 

his  will.     If  the  Master  of  the  Bolls  had  proceeded  on  a  proper 

principle,  and  exercised  his  discretion,  I  should  be  very  loth   to 

interfere  with  the  exercise  of  it,  and  should  be  inclined  to  return  to 

what  he  had  decreed  ;  but  it  is  quite  clear  that  he  had  not  exercised 

his  discretion.     He  thought  he  was  fettered  by  a  rule  which  does 

not  exist,  and  which  is  not  the  doctrine  of  the  Court.     Well,  then 

comes  the  decree  of  Lord  Chancellor  Cottenham,  and  he  proceeded 

upon  what  I  apprehend  to  be  clearly  a  just  principle.     He  says 

that  the  fund  ought  to  be  appUed  in  the  manner  which  his  decree 
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[  •930  ] 


specities.  Now  I  think  that  that  in,  if  cy  pres,  at  an  immense 
distance  from  the  ohject  that  has  failed ;  but  still  I  think  it  would 
be  by  no  means  for  the  benefit  of  the  charity  to  reverse  this  decree. 
I  am  not  prepared  to  substitute  anything  for  it,  and  I  think  it 
would  lead  to  very  inconvenient  consequences  if  we  were  to  direct 
any  further  inquiries.  I  think  that  the  best  thing  we  can  do  for 
the  public  and  for  the  charity  is  to  affirm  the  decree ;  and  it  will 
always  be  *recollected  that  in  doing  so  we  violate  no  principle  that 
has  ever  been  laid  down,  because  the  Court  has  proceeded  cy  pres, 
that  is,  has  come  as  near  as  the  Judge  thought  he  could  to  what 
was  the  intention  of  the  testator. 


[  933  ] 


The  Lord  Ghancellob  : 

Mr,  Kindersley,  we  consider  that  the  Master  of  the  Bolls  was 
not  bound  by  the  terms  of  the  decree  of  reference ;  I  do  not  think 
he  should  have  considered  he  was  so  bound,  the  terms  of  the 
decree  do  not  lead  at  all  to  that  conclusion ;  I  think  they  amount 
to  nothing  more  than  this,  that  you  must  look  at  the  will  to  see 
what  were  the  charitable  intentions  of  the  testator. 

[Some  further  discussion  ensued,  and  in  accordance  witli 
the  above  opinions]  the  appeal  was  dismissed,  and  the  decree 
complained  of 

Affirmed  with  costs. 


1840. 
Aov.  4,  5. 

On  Appeal. 

1841. 

April  19. 

Lord 

COTTENHAM, 
L.O. 

[  228  J 


SHUTTLEWORTH  v.  HOWARTH  (1). 

(Cr.  &  Ph.  228—233;  S.  C.  5  Jur.  499;  afPg.  4  My.  &  Cr.  492-496;  10  L.  J. 

Ch.  2;  5  Jur.  2.) 

A  residuary  gift  in  a  will  is  a  gift  of  all  that  shall  remain  after  payment 
of  debts  and  legacies,  and  the  expenses  incident  to  the  execution  of  tlie 
will.  And  therefore,  where  a  testator  gave  his  residuary  estate,  both  real 
and  personal,  upon  trust  to  be  divided  in  certain  proportions  among  certain 
classes  of  persons,  although  some  of  the  classes  turned  out  to  be  much  more 
numerous  than  others,  it  was  held  that  the  costs  of  establishing  the  claims 
of  the  individuals  composing  the  different  classes  were  not  to  be  paid  exclu- 
sively, out  of  the  portions  attributable  to  those  classes  respectively,  but  that 
the  costs  of  all  the  persons  who  established  their  claims  as  falling  within 
the  several  classes  were  to  be  paid  indiscriminately  out  of  the  residuary 
fund  before  any  apportionment  of  it  took  place. 

:The  following  statement  taken  from  the  report  of  this  case  in 
4  My.  &  Cr.  492,  is  necessary  to  explain  the  report  of  the  same  case 

in  Craig  <fc  Phillips.] 

(1)  Trethnny  v.  Hdyar  (1876)  4  Ch.  D.  63. 
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The  testator   devised  and  bequeathed  bis  residuary  estate,  both      shuttle- 
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real  and  personal,  to  the  trubtoes  and  executors  in  his  will  named, 
in  trust,  as  to  one   moiety  of  the  clear  proceeds,  to  be  distributed     h^wartu. 
among  the  descendants,  to  the  fifth  generation  inclusive,  of  his  ^     4^2  j   ^' 
uncle,  and  aunt,  John  Kay  and  Mary  Kay,  the  brother  and  sister  of 
his  late  father,  living  at  the  time  of  his  (the  testator's)  decease ; 
and,  as  to  the  other  moiety,  to  be  distributed  among  the  descen- 
dants, to  the   fifth   generation  inclusive,  of  his  uncle  and  aunts, 
Thomas  Kay,  Ann  Kay,  and  Catherine  Kay,  the  brother  and  sisters 
of  his  mother,  living  at  the  time  of  his  decease  ;  such  descendants 
k)  t&key  share  and  share  alike,  per  stirpes  and  not  per  capita. 

The  bill  vsbls  filed  by  two  of  the  trustees  and  executors,  against 
several  persons  who  claimed  to  be  descendants  of  the  testator's  • 
uncles  and  aunts,  answering  the  description  of  the  residuary 
legatees ;  and  also  against  his  co-heirs-at-Iaw.  It  alleged  that  the 
plaintiffs  were  unable  to  ascertain  whether  there  were  any  others 
of  such  descendants  in  existence  besides  those  who  had  been  made 
defendants ;  and  it  prayed  that  the  estate  might  be  administered, 
and  the  trusts  of  the  will  performed  under  the  direction  of  the  Court. 
The  cause  was  heard  on  the  14th  of  August,  1828,  when  a  decree 
was  made  directing  a  variety  of  preliminary  inquiries  and  accounts. 
By  a  separate  report  made  in  pursuance  of  that  decree,  the  Master 
found  that  of  the  persons  who  had  gone  in  before  him  and 
established  *their  title  as  residuary  legatees,  answering  the  descrip-  [  '^os  ] 
tion  in  the  will,  and  whose  names  and  additions  were  set  forth  in  a 
schedule  annexed  to  the  report,  332  were  descendants,  within  the 
prescribed  degrees,  of  the  testator's  paternal  uncle  and  aunt ;  and 
144  were  like  descendants  of  the  testator's  maternal  uncle  and 
aunts.  Of  these  a  comparatively  small  number  only  were  parties 
to  the  suit. 

It  [further]  appeared,  by  the  Master's  report,  that   of  the  332         I84i. 
descendants  of  the  testator's  paternal  uncle  and  aunt  whose  claims     [cr.  &  Ph. 
had  been  allowed  by  him,  213  were  descendants  of  the  testator's        ^^^  ^ 
uncle  John  Kay,  and  119  were  descendants  of  his  aunt  Mary  Kay  ; 
and  that  of  the  144  descendants  of   the  testator's  maternal  uncle 
and  aunts,  32  were  descendants  of  his  uncle  Thomas  Kay,  110  were 
descendants  of  his  aunt  Catherine  Kay,  and  two  only,  of  w^hom 
Margaret  *Southam  was  one,  were  descendants  of  his  aunt  Ann  Kay.       [  *229  ] 

[Upon  the  hearing  on  further  consideration  the  Lord  Chancellor 
had  directed  that  the  costs  of  all  parties  of  establishing  their  title  as 
members  of  a  class  should  be  costs  in  the  cause.] 
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[  231  ] 


[  •232  ] 


The  effect  of  the  above-mentioned  order  of  the  Lord  Chancellor 
having  been  to  throw  a  large  additional  amount  of  costs  ui)on  the 
general  residuary  fund,  another  petition  of  appeal  was  presented  by 
the  representatives  of  Margaret  Southam,  who  had  died,  praying 
that  the  Vice-Chancellor's  order,  on  further  directions,  and  the 
order  of  the  Lord  Chancellor,  on  the  former  petition  of  appeal, 
might,  respectively,  be  varied,  so  far  as  they  directed  the  payment 
of  the  costs  of  the  several  descendants  or  representatives  of 
descendants  of  the  testator's  uncles  and  aunts  in  the  manner  therein 
mentioned,  and  that  the  funds  arising  from  the  residuary  real  and 
personal  estate  of  the  testator  might,  after  payment  of  the  costs  of 
his  executors,  be  divided  and  apportioned  among  the  several 
descendants  of  the  testator's  uncles  and  aunts  in  the  manner  directed 
by  the  will,  prior  to  the  payment  of  any  other  costs ;  and  that  it 
might  be  declared  that  the  costs  of  each  class  of  such  descendants, 
or  of  the  personal  representatives  thereof,  ought  only  to  be  charged 
upon  and  made  payable  out  of  the  portion  of  the  fund,  so  far  as  it 
would  extend,  to  which  such  class  was  entitled,  and  that  the  same 
might  be  ordered  to  be  paid  thereout  accordingly. 

[After  argument:] 

The  Lord  Chancellor  said : 

In  point  of  form,  the  petitioners  are  right :  because  they  were 
respondents  only  on  the  former  appeal  ;  and  the  point  now  raised, 
and  which  they  have  a  clear  interest  in  raising,  was  not  then  under 
my  consideration.  But,  with  respect  to  the  merits,  I  see  no  reason 
for  departing,  in  this  instance,  from  the  established  rule  of  the 
Court.  The  petition  proceeds  upon  this,  that  heavy  expenses  have 
been  incurred  in  the  Master's  office,  in  prosecuting  enquiries  respect- 
ing the  title  of  some  of  these  classes  of  legatees,  in  which  the 
appellants  have  no  interest  ;  and  it  is  therefore  contended,  that  the 
payment  of  those  expenses  ought  to  be  provided  for  in  such  a 
manner  as  to  throw  them  upon  the  shares  of  those  parties  only  for 
whose  benefit  they  were  incurred.  It  would  be  difficult,  however,  to 
reconcile  that  principle  with  the  rule  which  the  Court  has  acted 
upon  in  analogous  cases,  which  is,  that  the  costs  *of  administering 
the  estate  are  to  be  paid  out  of  the  estate  before  any  distribution  of 
it  takes  place.  Mr.  Beames,  in  his  book  on  Costs  (i),  puts  two 
instances  of  a  suit  being  rendered  necessary  by  the  circumstances 


(1)  See  p.  14. 
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of  a  {larticalar  legacy,  in  both  of  which  that  rule  has  been  applied. 
The  first  is  where  the  difficulty  has  arisen  from  the  infancy  of  the 
legatee  ;  the  second  is,  where  the  legacy  having  been  limited  to 
several  persons  in  succession,  it  has  become  necessary  to  institute  a 
buit  for  the  purpose  of  securing  the  fund.  How  are  those  cases  to  be 
distinguished  in  principle  from  the  present  ?  Take  the  case  where 
the  residue  is  undisposed  of.  It  is  not  attempted  to  be  shown  that, 
in  that  case,  the  principle  of  apportionment  which  is  now  contended 
for  has  ever  been  applied,  as  between  different  branches  of  next 
of  kin  ;  and  yet,  if  there  were  a  difference  between  the  cases,  there 
would  seem  to  be  more  reason  for  its  application  in  that  case  than 
in  the  present,  inasmuch  as  the  difficulty  here  having  arisen  from 
the  testator*s  own  act,  it  would  seem  to  be  more  fit  that  his  estate 
should  bear  the  expense  occasioned  by  it ;  but  there  is,  in  fact,  no 
such  difference,  because  what  is  to  be  distributed  in  both  cases  is 
the  residue,  and  the  residue  is  that  which  remains  after  all  the 
expenses  of  administering  the  estate  have  been  paid.  For  the 
purpose  of  ascertaining  what  expenses  were  understood  to  be 
included  in  that  description,  I  enquired,  on  the  former  occasion, 
what  principle  was  adopted  in  the  taxation  of  costs  in  the  Master's 
office,  where  legatees  or  persons  claiming  as  a  class  succeeded  in 
establishing  their  title  under  a  decree  for  the  administration  of  an 
estate,  and  I  was  informed  that  the  Master  included  in  the  taxation 
all  the  costs  incurred  in  the  office  ;  not  the  costs  incurred  out  of 
doors  in  collecting  information  as  to  the  *pedigree  of  the  party,  not 
the  costs  of  private  enquiry,  but  the  costs  of  proceedings  in  the  suit. 
Those  have  always  been  considered  as  part  of  the  costs  of  adminis- 
tering the  estate,  and  as  such  are  to  be  paid  out  of  the  estate  before 
any  distribution  takes  place.  That  is  the  established  rule  of  the 
Court,  and  I  can  see  no  particular  hardship  in  its  application  to  the 
present  case.     The  appeal  must  therefore  be 

Dismissed  with  costs. 


Shuttle- 
worth 

howabtii 


[  *2'6'd  J 


Mr.    Wiijram,  Mr.  Stuart ,  Mr.  Kenyon  Parker,  Mr.  Spence, 
Mr.  Geldart,  and  Mr.  Freeliiuj,  were  for  the  different  parties. 
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SAUNDERS   0.   VAUTIER  (1). 

(Cr.  &  Ph.  240—250;  S.  C.  10  L.  J.  Ch.  354;  affg.  4  Beav.  115.) 

A  testator,  by  his  will,  bequeathed  to  his  executors  and  trustees  all  the 
East  India  Stock  which  should  be  standing  in  his  name  at  his  death, 
upon  trust  to  accumulate  the  divideods  until  D.  W.  V.  should  attain 
twenty-five,  and  then  to  transfer  the  principal,  together  with  such 
accumulations,  to  D.  W.  V.,  his  executors,  administrators,  or  assigns, 
absolutely.  The  will  contained  also  a  residuary  bequest.  The  testator  had 
2,000/.  East  India  Stock  standing  in  his  name  at  his  death :  Held,  that 
D.  W.  V.  took  an  immediate  vested  interest  in  that  legacy,  although  he  was 
a  minor  at  the  testator's  death ;  and,  accordingly,  the  Court  ordered  the 
stock,  with  its  accumulations,  to  be  transferi'ed  to  him  on  his  attaining 
twenty-one. 

BiGHARD  Wright,  by  his  will,  gave  and  bequeathed  to  his  executors 
and  trustees  thereinafter  named,  all  the  East  India  Stock  which 
should  be  standing  in  his  name  at  the  time  of  his  death,  upon  trust 
to  accumulate  the  interest  and  dividends  which  should  accrue  due 
thereon  until  Daniel  Wright  Vautier,  the  eldest  son  of  his  (the 
testator's)  nephew,  Daniel  Vautier,  should  attain  his  age  of  twenty- 
five  years,  and  then  to  pay  or  transfer  the  principal  of  such  East 
India  Stock,  together  with  such  accumulated  interest  and  dividends, 
unto  the  said  Daniel  Wright  Vautier,  his  executors,  administrators, 
or  assigns  absolutely  ;  and  the  testator  gave,  devised,  and 
bequeathed  all  his  real  estates,  and  all  the  residue  of  his  personal 
estate  whatsoever  and  wheresoever,  to  his  executors  and  trustees 
thereinafter  named,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  to  sell  and  convert  into  money  all  his  said  real 
and  personal  estates  immediately  after  his  decease,  and  to  invest 
the  produce  arising  therefrom  in  their  names  m  the  S/.  per  cent. 
Consolidated  Bank  Annuities,  and  to  stand  possessed  thereof  upon 
trust  for  the  said  Daniel  Vautier  and  Susannah  his  wife,  and  the 
survivor  of  them,  during  their  respective  lives,  and  from  and  after 
the  decease  of  the  survivor  of  them,  *upon  trust  for  their  children, 
equally,  when  and  as  they  should,  severally,  being  sons,  attain  the 
age  of  twenty-one  years,  or  being  daughters,  attain  that  age  or  be 
married,  with  the  consent  of  their  trustees  and  guardians,  and  in 
the  meantime  to  apply  the  interests  and  dividends  of  the  respective 
shares  of  such  children  for  their  benefit,  education,  or  maintenance  ; 
and  in  case  any  child  should  die  before  attaining  a  vested  interest 
in  the  fund,  then  the  testator  directed  that  the  share  of  the  child 

(1)  In  re   Johaoii  (1889)  44   Ch.  D.       Wharton  v.   MaMerman  [1895]  A.    C. 
154,  59  L.  J.  Ch.  245,  62  L.  T.  148;      186,  64  L.  J.  Ch.  369,  72  L.  T.  431. 
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so  dying  should  go  and  survive  to  the  others:  and  the  testator  Saunders 
nominated  and  appointed  his  friends  John  Saunders  and  Thomas  vautier. 
Saunders  his  executors  and  trustees. 

The  t-estator  died  on  the  21st  of  March,  1882,  at  which  time  a 
sum  of  2,000Z.  East  India  Stock  was  standing  in  his  name.  The 
executors,  having  proved  the  will,  left  that  sum  standing  in  the 
testator's  name,  but  invested  the  dividends  on  it,  as  they  accrued, 
in  the  purchase  of  like  stock  in  their  own  names. 

Shortly  after  the  testator's  death,  this  suit  was  instituted  by  the 
executors  against  Susannah  Vautier  and  her  children  (Daniel 
Vautier  having  died  in  the  testator's  lifetime),  for  the  purpose  of 
having  the  trusts  of  the  will  carried  into  execution  under  the  direc- 
tion of  the  Court ;  and  a  decree  was  accordingly  made,  directing  the 
usual  accounts.  A  petition  was  afterwards  presented  on  behalf  of 
Daniel  Wright  Vautier,  who  was  then  a  minor,  praying  the  appoint- 
ment of  a  guardian,  and  an  allowance  for  his  past  and  future  main- 
tenance :  and,  the  usual  reference  having  been  directed,  the  Master, 
by  his  report,  found,  amongst  other  things,  that  the  petitioner's 
fortune  consisted  of  the  sum  of  2,277^.  6^.  Id.  East  India  Stock, 
being  the  amount  of  the  above-mentioned  sum  of  2,0002.,  with  the 
accumulations  thereon  since  the  testator's  death,  and  *of  one  seventh  [  *242  j 
share  of  the  testator's  residuary  estate,  which  would  be  divisible  on 
the  death  of  the  petitioner's  mother.  He  also  found  that  the 
petitioner  had  been  educated  and  maintained,  since  the  death  of  the 
testator,  by  his  mother,  and  that  she  had  properly  expended  in 
such  maintenance  the  sum  of  8382.  2^.,  which  he  found  ought  to  be 
paid  to  her  by  sale  of  a  sufficient  part  of  the  2,277Z.  6s.  Id.  East  India 
Stock  ;  and  he  found  that  the  sum  of  1001.  per  annum  would  be  a 
proper  sum  to  be  allowed  for  the  maintenance  and  education  of  the 
petitioner  for  the  time  to  come  during  his  minority,  and  that  it 
should  be  paid  out  of  the  dividends  of  the  East  India  Stock. 

By  an  order  of  the  Master  of  the  Bolls  (Sir  C.  C.  Pepys),  dated 
the  25th  of  July,  1885,  that  report  wiis  confirmed  and  carried  into 
effect,  and,  in  pursuance  of  that  order,  the  trustees  continued, 
daring  the  minority  of  Daniel  Wright  Vautier,  to  pay  the  sum  of 
100{.,  out  of  the  dividends  of  the  stock,  for  his  maintenance. 

Daniel  Wright  Vautier  attained  twenty-one  in  the  month  of 
March,  1841,  and  being  then  about  to  be  married,  he  presented  a 
petition  to  the  Master  of  the  Bolls,  praying  that  the  trustees  might 
|je  ordered  to  transfer  to  him  the  East  India  Stock,  or  that  it  might 
be  referred  to  the  Master  to  inquire  whether  it  would  be  fit  and 
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Saunders     proper  that  any  and  what  part  of  the  stock  should  be  sold,  and  the 
vautieb.     produce  thereof  paid  to  the  petitioner,  regard  being  had  to   his 
intended  marriage,  and   for  the  purpose  of  establishing  him  in 
business. 

Upon  that  petition  coming  on  to  be  heard  before  the  Master  of 
[  ♦243  ]  THE  Rolls,  his  Lordship's  attention  was  called  *to  the  order  of  the 
25th  of  July,  1885,  whereupon  he  declined  to  deal  with  the  question 
raised  upon  the  petition,  so  long  as  that  order  remained ;  and  it 
was,  in  consequence,  arranged  that  the  petition  should  stand  over, 
for  the  purpose  of  enabling  the  other  residuary  legatees  to  present 
an  appeal  petition  from  that  order  to  the  Lord  Chancellor. 

An  appeal  petition  was  accordingly  presented,  praying,  simply, 
that  the  order  of  the  25th  of  July,  188ff,  might  be  discharged  or 
varied ;  and  that  petition  now  came  on  to  be  heard. 

•  Mr.  Richards  and  Mr,  Dean,  for  the  residuary  legatees,  con- 
tended that  the  order  for  maintenance  out  of  this  fund  was 
erroneous.  *  *  The  accumulations  were  not,  as  in  Hanson  v. 
Graham  (i),  directed  to  be  made  for  the  benefit  of  the  legatee ;  nor 
[  *2U  ]  was  there  any  gift  of  them,  *any  more  than  of  the  prmcipal, 
except  in  the  direction  for  payment :     *     *     Knight  v.  Knight  (2). 

They  also  cited  Batsford  v.  Kebbell  (3),  Vaadrij  v.  Geddes  (4), 
Jiuld  V.  Judd  (5),  and  Neicnian  v.  Newman  (6).     ♦     *     * 

The  Lord  Chancellor  : 

I  cannot  recognise  the  principle  that  the  existence  of  an  erroneous 
order  as  to  maintenance  prevents  the  Court  from  making  an 
order  inconsistent  with  it,  as  to  the  principal  fund.  There  was 
nothing  to  prevent  the  Master  of  the  Rolls  from  disposing  of  the 
petition  which  was  brought  before  him,  notwithstanding  that  order. 
But,  with  respect  to  this  petition,  I  do  not  see  to  what  purpose  1 
can  deal  with  it.  If  the  party  were  still  a  minor,  and  the  payment 
of  the  maintenance  under  the  order  were  going  on,  there  might  be 
[  *245  ]  a  reason  for  applying  *to  stop  it  for  tlie  future ;  but  by  dis- 
charging'that  order,  I  should  be  making  the  trustees  liable  for  the 
payments  they  have  made  for  maintenance.  The  petition  prt*- 
sented  to  the  Master  of  the  Rolls  is  not  now  before  me,  or,  with 
the  consent  of  the  parties,  I  would  dispose  of  it. 

(1)  5  R.  R.  277  (6  Ves.  239).         (4)  32  E.  R,  190,(1  Russ.  &  My.  '203}. 

(2)  25  R.  R.  2j3  (2  Sim,  &  St.  490).    (5)  30  R.  R.  203  (3  Sim.  o2o). 

(3)  4  R.  R.  15  (3  \C6.  3(53).  (6)  51  R.  R.  206  (10  Sim,  51). 
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It  was  then  arranged  that  a  similar  petition  should  be  presented,  Saunders 
without  delay,  to  his  Lordship,  and  that  the  argument  should,  in  the  vautibr. 
meantime,  proceed,  as  if  such  petition  were  actually  before  the  Court. 

Mr.  Wi<fra7n  and  Mr,  Wood,  for  Daniel  Wright  Vautier  : 

*  *  The  separation  of  the  fund  destroyed  the  contingent 
nature  of  the  bequest,  and  raised  a  presumption  that  an  immediate 
and  absolute  gift  was  intended,  unless  that  presumption  were 
rebutted  by  a  gift  over  in  the  event  of  the  legatee  dying  under  the 
prescribed  age  :  Vawdry  v.  Geddes  (i).  [That  principle  was  recog- 
nised in  Boddy  v.  Dawes  (2),  Hanson  v.  Graham  (3),  Branstrom  v. 
Wilkinson  (4),  Lane  v.  Goudge  (5).] 

Mr,  Anderdon  appeared  for  the  trustees.  [  246  ] 

Mr.  Richards,  in  reply,  said  that  in  all  the  cases  which  had 
been  cited  there  was  either  an  immediate  gift  of  the  interim 
produce  of  the  fund  to  the  legatee,  or  a  trust  to  apply  it  for  his 
benefit ;  and  that  the  mere  separation  of  the  fund  from  the  rest  of 
the  estate  had  never  been  treated  as  alone  sufficient  to  give  the 
legatee  a  present  vested  interest.  Still  less  could  it  be  so  con- 
sidered in  this  case,  in  which  the  trustees  of  the  legacy  were  also 
executors  and  trustees  of  the  will  generally. 

On  the  conclusion  of  the  argument,  [  247  ] 

The  Lord  Chancellor  said,  that  from  what  had  been  stated  he 
must  assume  that  the  Master  of  the  Bolls'  impression  was  that 
the  order  for  maintenance  was  erroneous. 

Mr.  Wigram  said  he  understood  that  the  Master  of  the  Rolls, 
considering  himself  bound  in  point  of  form  by  that  order,  had 
expressed  no  opinion  upon  the  merits. 

The  Lord  Chancellor  :  jyne  4. 

I  should  not  have  thought  this  a  case  of  any  difficulty ;  but  the 
form  in  which  it  came  before  me,  namely,  a  rehearing  of  an  order 
made  by  me  at  the  Bolls,  though  not,  as  I  at  first  understood,  at 
the  suggestion  of  the  Master  of  the  Bolls,  has  called  upon  me  to 
give  it  my  most  careful  attention.  I  have  no  recollection  of  the 
case,  and  have  no  means  of  knowing  how  far  my  judgment  was 

(1)  32  E.  R.  196(1  Bubs.  &  My.  203).  (4)  6  E.  E.  146  (7  Ves.  421). 

(2)  44  E.  R  91  (1  Keen,  362).  (6)  7  E.  E.  163  (9  Ves.  225). 

(3)  5  B.  E.  277  (6  Ves.  239). 
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SAUNDEB8     exercised  upon  the  construction  of  the  will.     I  cannot,  however, 

Yautibr.     assume  that  the  order  was  made  without  my  having  considered  the 

state  of  the  property  as  stated  in  the  Master's  report ;  as  that  would 

have  been  contrary  to  the  course  which  I  have  always  thought  it 

my  duty  to  adopt  in  such  cases. 

It  is  argued  that  the  testator's  great  nephew,  Daniel  Wright 
Yautier,  does  not  take  a  vested  interest  in  the  East  India  Stock 
before  his  age  of  twenty-five,  because  there  is  no  gift  but  in  the 
direction  to  transfer  the  stock  to  him  at  that  age.  But  is  that  so  ? 
There  is  an  immediate  gift  of  the  East  India  Stock ;  it  is  to  be 
[  *248  ]  separated  from  the  estate  and  vested  in  trustees  ;  and  the  ^question 
is  whether  the  great  nephew  is  not  the  cestui  que  trust  of  that  stock. 
It  is  immaterial  that  these  trustees  are  also  executors ;  they  hold 
the  East  India  Stock  as  trustees,  and  that  trust  is,  to  accumulate 
the  income  till  the  great  nephew  attains  twenty-five,  and  then  to 
transfer  and  pay  the  stock  and  accumulated  interest  to  him,  bis 
executors,  administrators,  or  assigns.  There  is  no  gift  over;  and 
the  East  India  Stock  either  belongs  to  the  great  nephew,  or  will  fall 
into  the  residue  in  the  event  of  his  dying  under  twenty-five.  I  am 
clearly  of  opinion  that  he  is  entitled  to  it.  If  the  gift  were  within 
the  rule,  there  would  be  circumstances  to  take  it  out  of  its  opera- 
tion. There  is  not  only  the  gift  of  the  intermediate  interest,  indi- 
cative, as  Sir  J.  Leach  observes  in  Vawdi^  v.  Oeddes  (i),  of  an 
intention  to  make  an  immediate  gift,  because,  for  the  purpose  of 
the  interest,  there  must  be  an  immediate  separation  of  the  legacy 
from  the  bulk  of  the  estate ;  but  a  positive  direction  to  separate  the 
legacy  from  the  estate,  and  to  hold  it  upon  trust  for  the  legatee 
when  he  shall  attain  twenty-five.  The  decision  in  Vawdry  v.  Geddes 
and  other  cases,  in  which  there  were  gifts  over,  cannot  affect  the 
present  question.  Booth  v.  Booth  (2)  is  certainly  a  strong  case,  and 
goes  far  beyond  the  present,  and  so  does  Love  v.  U Estrange  (8)  ; 
and  it  is  a  decision  of  the  House  of  Lords.  That  case  has  many 
points  of  resemblance  to  the  present ;  and  although  Lord  Bosslyn 
seems,  in  Monkhouse  v.  Holme  (4),  to  question  the  principle  of  that 
decision.  Sir  W.  Grant,  in  Hanson  v.  Graham  (5),  justifies  it  upon 
grounds,  most  of  which  apply  to  this  case,  particularly  that  the 
fund  was  given  to  trustees  till  the  legatee  should  attain  a  certain 
age,  and  that  it  should  then  be  transferred  to  him ;  from  which  and 

(1)  32  E.  E.  196  (1  Ru88.  &  My.  203).  (4)  1  Br.  C.  0.  298. 

(2)  4  R.  B.  235  (4  Vea  399).    •  (5)  5  B.  R.  277  (6  Ves.  239). 

(3)  b  Br.  P.  C.  59. 
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other  circiimstauce»  he  thought  it  was  *to  be  inferred,  that  the 
fund  was  intended  wholly  for  the  benefit  of  the  legatee,  although 
the  testator  intended  that  the  enjoyment  of  it  should  be  post- 
poned till  his  age  of  twenty-four.  Such,  I  think,  was  clearly  the 
intention  of  the  gift  in  this  case. 

It  was  observed  that  the  transfer  is  to  be  made  to  the  great 
nephew,  bis  executors,  administrators,  or  assigns.  It  is  true  that 
the  addition  of  those  words  does  not  prevent  the  lapse  of  a  legacy 
by  the  death  of  the  legatee  in  the  lifetime  of  the  testator,  but  they 
are  not  to  be  overlooked,  when  the  question  is,  whether  the  legacy 
became  vested  before  the  age  specified;  because  if  it  were  necessary 
that  the  legatee  should  live  till  that  age  to  be  entitled  to  the 
legacy,  then  there  would  be  no  question  about  his  representatives 
at  that  time. 

I  am  therefore  of  opinion  that  the  order  of  1835  was  right,  and 
that  the  petition  of  rehearing  must  be  dismissed,  and  with  costs ; 
which  I  should  not  have  ordered,  if  the  Master  of  the  Rolls  had 
recommended  the  parties  to  adopt  that  proceeding  upon  a  view  of 
the  merits  of  the  case,  but  which  I  am  now  informed  was  not  the 
case.  The  order  for  a  transfer  of  the  funds,  upon  the  regular 
evidence  of  the  legatee  having  attained  twenty-one,  will  follow  this 
decision  upon  the  construction  of  the  will. 


SAUND£BS 

r. 
Vautibr. 

[  •240  ] 


BLEWITT  V.  EGBERTS  and   Others  (1). 

(Cr.  &  Ph.  274-283;  S.  C.  10  L.  J.  Ch.  342;  5  Jur.  979.) 

A  testator  bequeathed  to  his  wife  600/.  per  annum  for  her  life,  to  be  paid 
quarterly,  and  after  her  death  he  directed  that  the  annuity  should  be  equally 
divided  between  six  persons,  whom  he  named,  or  the  survivors  or  survivor 
of  them.  He  also  gave  to  each  of  these  six  persons  100/,  per  annum  during 
their  Hves,  to  be  paid  quarterly,  with  power  to  leave  their  said  respective 
annuities  at  their  deaths  to  any  persons  they  might  marry,  or  any  childi'en 
they  might  leave :  but  in  case  of  any  of  them  dying  without  exercising  such 
power,  then  to  the  survivors  or  survivor :  Held,  reversing  the  decree  below, 
that  the  gifts  over  of  the  annuities  of  600/.  and  100/.  respectively  were  not 
gifts  of  so  much  stock  in  the  3  per  Cents,  as  would  produce  those  annuities, 
but  gifts  of  annuities  for  the  respective  lives  only  of  the  persons,  to  whom 
thev  were  limited,  as  tenants  in  common. 

The  will  of  Edward  Blewitt,  dated  the  12th  of  October,  1830,  was 
partly  as  follows :  "  I  give  to  my  wife  Eachael  Blewitt  all  my  plate, 

(I)  f^*)kt»  V.  Rf^ou,  2  Dr.  &  War.       [1893]  3  Ch.  222,  62  L.  J.  Ch.  789,  69 
89,  12  01.  &  Fin.  161 ;  Bmi  v.  QttHini      L.  T.  407,  C.  A. 
(1871)  L.  R*  6  Ch.  235 ;  In  re  Morgan 

19—2 
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1841. 
May  1. 
Avff.  4. 

On  Appeal. 

Lord 

Gotten  HAM, 

L.C. 
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blewitt      linen,  and   furniture;    and  I  appoint  my  said  wife  and  my  son 
Roberts.     Edmund  Blewitt  and  Wightwick  Roberts  executors  and  trustees  of 
this  my  will.     And  I  give  to  my  said  wife  600Z.  per  annum  for  her 
life ;  but  not  to  be  liable  to  the  controul  of  any  future  husband ; 
but  to  be  paid  quarterly,  from  time  to  time,  to  her,  on  her  receipt 
only,  and  not  to  be  subject  to  any  debts  or  assignment :  and  after 
her  death,  the  said  annuity  to  be  equally  divided  between  Ann 
Rogers  Blewitt,  Thomas  Rogers  Blewitt,  Henry  Blewitt,  Georgiana 
Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt,  or  the  survivors  or  sur- 
vivor.    I  also  give  to  each  of  them,  the  said  Ann  Rogers  Blewitt, 
Thomas  Rogers  Blewitt,  Henry  Blewitt,  Georgiana  Blewitt,  Byron 
Blewitt,  and   Oscar  Blewitt  100/.  per  annum  during  their  lives, 
to   be  paid  quarterly,  with  power   to  leave  their  said  respective 
annuities  at  their  deaths  to  any  persons  they  may  marry,  or  any 
child  or  children  they  may  leave ;    but  in  case  of  any  of  them 
dying  without  exercising  such  power,  then  to  the  survivors  or  sur- 
vivor.    I  give  also  to  each   of  them,  the   said   Thomas  Rogers 
Blewitt,  Henry  Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt,  as  they 
arrive  at  twenty-one  years  of  age,  or  before,  if  my  said  trustees 
shall  think  fit,  400/.  to  put  them  out  in  life.     But  if  either  of  the 
[  •275  ]       said  last-named  legatees  *die  before  twenty-one  years  of  age,  or 
before  such  money  be  paid  to  him,  to  the  survivors  or  survivor. 
All  the  residue  of  my  property  I  give  to  my  son  Edmund  Blewitt, 
if  he  should  survive  me.     But  in  case  of  his  death,  to  my  son 
Reginald  James  Blewitt ;  and  in  case  of  his  death  also  before  me, 
to  my  daughter  Frances  Mary  Ann  Blewitt." 

The  testator  died  on  the  8th  of  March,  1832,  leaving  his  widow, 
Rachael,  and  the  six  other  annuitants  mentioned  in  his  will,  who 
were  his  illegitimate  children  by  Rachael  before  their  marriage, 
surviving  him. 

Shortly  after  the  testator's  death,  his  son  Edmund  having  died 
in  his  lifetime,  this  suit  was  instituted  by  Reginald  James  Blewitt, 
as  residuary  legatee,  against  the  defendant  Roberts  and  the  widow, 
who  had  proved  the  will,  and  the  six  illegitimate  children,  for  the 
purpose  of  having  the  rights  of  all  parties  declared,  and  the  trusts 
of  the  will  administered  under  the  direction  of  the  Court. 

Pending  the  suit,  Henry  Blewitt  died,  unmarried  ;  then  Rachael 
died  ;  and  afterwards  Oscar  Blewitt  died,  also  unmarried  ;  and  Ann 
Rogers  Blewitt  married  Robert  Staufifer.  These  circumstances 
were  stated  in  a  supplemental  bill. 

Upon  the  hearing  of  the  cause  for  further  directions,  before  the 
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Vice-Chancellor,   his  Honour  declared,   that  upon  the   death    of      Blbwitt 

_  _  _  Mm 

Bachael  Blewitt  an  amount  of  stock  in  the  Three  per  Cents,  rokebtb. 
sufficient  to  produce  the  annual  sum  of  600/.  bequeathed  to  her 
during  her  life,  became  absolutely  vested  in  and  divisible  in  equal 
shares  between  and  amongst  Ann  Rogers  Stauffer,  Thomas  Eogers 
Blewitt,  Georgiana  Blewitt,  Byron  Blewitt,  and  Oscar  *Blewitt,  t  *-^^  ] 
as  being  the  survivors  of  themselves  and  Henry  Blewitt,  living 
at  the  death  of  Bachael  Blewitt :  and  that,  upon  the  death  of 
Henry  Blewitt,  an  amount  of  like  stock  sufficient  to  produce  his 
annuity  of  100/.  became  absolutely  vested  in  the  same  parties,  as 
joint  tenants :  and  that,  upon  the  death  of  Oscar  Blewitt,  he  not 
having  done  any  act  to  sever  the  joint  tenancy,  his  share  of  the 
last-mentioned  amount  of  stock,  as  well  as  the  amount  of  like 
stock  sufficient  to  produce  his  original  annuity  of  100/.,  became 
absolutely  vested  in  Ann  Eogers  Stauffer,  Thomas  Rogers  Blewitt, 
Georgiana  Blewitt,  and  Byron  Blewitt,  as  joint  tenants. 

An  appeal,  presented  by  the  plaintiff,  from  this  decree,  now 
came  on  to  be  heard. 

Mr.  Wigram  and  Mr.  Macdonnell  in  support  of  the  appeal  : 

*  *  It  has  never  yet  been  decided  that  the  mere  gift  of  an  [  277  ] 
annuity,  eo  nomine,  without  words  of  limitation,  would  give  the 
donee  a  right  to  it  in  perpetuity,  until  the  case  of  Tweedale  v. 
Ticeedale  (1),  lately  decided  by  the  Vice-Chancellor,  and  which 
may  be  considered  as  the  foundation  of  his  Honour's  judgment  in 
the  present  case.  [Turner  v.  Turner  (2),  Innes  v.  Mitchell  (s), 
Jones  V.  Randall  (4),  and  other  cases,  are  inconsistent  with  such  a 
doctrine.]  In  Saverf/  v.  Dyer  (5),  Lord  Hardwickb  expressly  says, 
**  If  one  gives  by  will  an  annuity  not  existing  before  to  A.,  A.  shall 
have  it  only  for  life." 

Independently,  however,  of  the  abstract  rule  of  law  upon  the 
subject,  we  submit  that  the  subsequent  gifts  in  this  wdll  of  gross 
sums  of  400/.  to  each  of  the  annuitants  on  their  attaining  twenty- 
one,  with  limitations  over  to  the  survivors  if  any  die  under  that  age, 
afford  a  strong  presumption  that,  in  giving  these  annuities,  the 
testator  intended  to  give  life  interests  only,  and  not  any  part  of  the 
corpuH  of  his  estate. 

(1)  10  Sim.   453,  overruled  by  this  Ves.  212). 
decision.  (4)  20  R,  R.  2;37  (I  Jac.  &  W.  100). 

^2)  1  Br.  C.  C.  316.  (5)  Amb.  139. 

(3)  5  E.  R.  360  (6  Yes.  464,  uud  9 
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Blewitt  M}\    Jacob,    Mr.    Girdlestone,  Mr.    Sharjye,   and  Mr.    Ixiftus 
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Roberts.  Wiffram,  for  the  surviving  annuitants  : 

[  278  ]  What  has  been  cited,  as  laid  down  by  Lord  Hardwicke  in  Savery 

V.  I>yer,  was  merely  a  dictum  ;  because  in  that  case  the  duration  of 
the  annuity  was  expressly  specified  by  the  terms  of  the  gift :  and 
the  other  authorities  which  have  been  mentioned  are  not  irrecon- 
cilable with  the  decision  in  Tireedale  v.  Twfedfde,  which,  however, 
goes  far  beyond  this  case.  *  *  What  is  it,  in  each  case,  that  is 
given  over  ?  In  the  case  of  the  annuity  of  600/.,  it  is  **  the  said 
annuity  ;"  in  the  cases  of  the  annuities  of  the  children,  it  is  **  tlieir 
said  respective  annuities."  According  to  the  construction  for  which 
the  appellant  contends,  there  would  be  nothing  uix)n  which  these 
words  could  operate :  because,  by  the  supposition,  "  the  said 
annuities  "  would  be  extinct  by  the  death  of  the  first  takers. 

Besides,  what  can  be  more  improbable  than  that  the  testator 
should  have  intended  to  convert  the  annuity  of  600/.,  upon  the 
death  of  the  widow,  into  six  different  annuities,  dependent, 
respectively,  upon  six  different  lives;  or  to  subdivide  a  small 
annuity    of    100/.    into    as    many    fractional    annuities    as    the 

[•279]  annuitant  might  happen  *to  leave  children?  All  these  incon- 
sistencies would  be  avoided  by  treating  this  as  one  of  the  class 
of  cases  in  which  the  gift  of  an  accruing  sum  to  one  for  life,  and 
then  over  to  another  has  been  construed  to  be  an  absolute  gift  to 
the  latter,  subject  to  the  life  interest  of  the  former. 

The  cases  cited  by  counsel  for  the  annuitants  are  referred  to  and 
distinguished  in  the  following  judgment.] 

Mr.  Neate  appeared  for  the  defendant  Roberts,  the   surviving 
executor. 

Mr,  Wigrarn^  in  reply. 

Avff.  4.       The  Lord  Chancellor  : 

The  first  gift  is  600/.  per  annum  to  the  testator's  wife,  for  her 
life ;  and,  after  her  death,  the  said  annuity  to  be  equally  divided 
between  six  persons  named,  or  the  survivors  or  survivor.  The 
Vice- Chancellor  has  decided  that  these  six  persons  are  entitled, 
after  the  death  of  the  widow,  to  so  much  3  per  Gent,  stock  as  would 
produce  600/.  per  annum.  Ilis  Honour  has  decided  the  same  point 
in  Tweedale  v.  Tireedale  (i),  and  is  there  made  to  express  his  opinion 
thus :    **  I  have  always  thought,  that  if  there  be  a  gift  simply  of 

(1)  10  tSim.  463. 
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10(U.  a  year  to  A.^  it  is  a  gift  of  that  sum  which  shall  be  sufficient  Rlewitt 
to  produce  lOOi.  a  year."  The  cases  referred  to  in  the  argument  Roberts. 
before  me  of  this  case,  do  not  support  that  proposition.  In  Clough 
V.  Wynne  (i),  the  gift  was  of  the  interest  of  the  residue  to  A.  for 
life,  and  at  her  decease  to  the  plaintiff,  and  Sir  Thomas  Plumer 
held,  that  the  corpus  of  the  residue  passed.  Giving  the  interest  of 
personalty  without  limitation,  passes  the  whole  interest,  unless 
there  are  *word8  to  confine  it  to  a  life  interest.  Stretch  v.  [  '280  ] 
Watkins  (2),  decided  by  the  same  Judge,  was  an  unlimited  gift  of 
the  produce  of  stock.  A  very  different  principle  applies  to  that 
case ;  for  as  the  public  funds  consist  only  of  perpetual  annuities  an 
unlimited  gift  of  the  produce  of  stock  necessarily  exhausts  the  whole 
subject-matter.  In  Philipps  v.  Chamberlaine  (s)  Lord  Alvanlby 
thought  that  the  terms  used  in  the  residuary  clause  were  sufficient 
to  carry  the  principal  as  well  as  the  interest.  In  Rawlingg  v. 
Jenniwjs{4)y  Sir  W.  Grant  relied  upon  expressions  showing  an 
intention  to  give  the  capital.  Those  decisions  are  founded  upon  the 
general  principle,  that  a  gift,  without  limit  as  to  time,  of  the 
produce  of  the  fund,  amounts  to  a  gift  of  the  fund  itself ;  and 
when  it  is  clear  that  the  gift  of  the  produce  of  the  fund  is  with- 
out limit  as  to  time,  it  is  impossible  not  to  adopt  the  conclusion 
that  the  fund  itself  is  given ;  but  if  expressions  are  to  be  found 
showing  an  intention  that  the  gift  of  the  produce  should  be 
limited  as  to  time,  such  limit  will  be  the  measure  of  the  gift. 

There  is  a  marked  distinction  between  the  gift  of  the  produce 
of  a  fund  without  limit  as  to  time,  and  a  simple  gift  of  an 
annuity.  An  annuity  may  be  perpetual,  or  for  life,  or  for  any 
period  of  years ;  but,  in  the  ordinary  acceptation  of  the  term 
used,  if  it  should  be  said  that  a  testator  had  left  another  an 
annuity  of  100/.  per  annum,  no  doubt  would  occur  of  the  gift 
being  an  annuity  for  the  life  of  the  donee.  It  is  the  gift  of  an 
annual  sum  of  1002. ;  that  is,  of  as  many  sums  of  100/.  as  the 
donee  shall  live  years.  In  Savery  v.  Dyer  (5),  Lord  Hardwickb 
says,  **  If  one  give  by  will  an  annuity  not  existing  before,  to  A., 
A.  shall  have  it  only  for  life.*'  In  that  case,  the  gift  was  of  an 
annuity  to  A.  during  the  *life  of  B.,  and  B.  having  survived  A.,  [  •281  ] 
the  question  was,  whether  the  annuity  had  ceased,  notwithstanding 
the  express  provision  that  it  should  be  during  the  life  of  B. 

(Ij  2  Madd.  188.  (4)  9  R.  R.  137  (13  Ves.  39). 

(2)  1  Madd.  253.  (5)  Amb.  139. 

(3)  4  Ves.  51. 
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blewitt         It  is  singular  that  no  other  case  has  been  referred  to,  in  which 
RoBEETB.     *»^is  question  distinctly  arose  ;  but  in  Innes  y.  Mitchell  {i),helorB 
Sir   W.   Grant,    and   before  Lord    Eldon  (2),   upon    appeal,    tbe 
annuity  was  beld  to    be  for  life    only,  although  there  were  pro- 
visions leading  more  strongly  than  anything  in  this  case,  to  an 
inference  that  the  capital  was  intended  to  be  given,  such  as  the 
direction  as  to  the  5,0002. ;  without  that  direction  the  gift  would  be 
of  an  annuity  of  200/.  to  the  use  of  a  mother  and  her  children, 
for  her  and  their  use,  and  the  longest  liver  of  her  and  her  children, 
subject  to  an  equal  division  of  the  interest  while  more  than  one 
of  them  should  live ;  a  gift  not  very  dissimilar  from  the  present ; 
and  both  those  very  able  Judges  held  that  the  annuity  determined 
with  the  life  of  the  survivor.     If  the  gift  simply  of  an  annuity  of 
lOOZ.  to  A.  is  a  gift  of  that  sum  which  shall  be  sufficient  to  produce 
100/.  a  year,  there  was  sufficient  in  Innes  v.  Mitchell  to  give  to  the 
mother  and  her  children  such  a   sum  as  would  be  sufficient  to 
produce  200/.  per  annum,  without  reference   to  the  provision  as 
to  the  5,000/. ;  and  yet,  notwithstanding   that   provision,  it  was 
held  that  there  was  no  gift  of  any  principal  sum.    It  seems  to 
have  been  supposed,  that  the  direction  that  there  should  be  an 
equal  division  of  the  annuity,  implied  that  the  principal  producing 
[  •282  ]       *fche  annuity  was  to  be  the  subject-matter  of  the  division  ;  but 
there  was  a  similar  direction  in  Innes  v.  Mitchell,  and  in  Jones  v. 
Randall  (3) ;  and  yet,  in  neither  of  those  cases,  was  there  any  gift 
of  the  principal. 

It  does  not  appear  to  me  that  there  is  any  inconsistency  in  the 
cases.  To  hold  that  a  simple  gift  of  an  annuity  to  A.  does  not  give 
an  annuity  beyond  the  life  of  A.,  is  not  inconsistent  with  holding 
that  a  gift  of  the  produce  of  a  fund  without  limit  as  to  time 
gives  the  fund  itself.  In  the  former  case,  there  is  no  allusion  to 
any  principal  sum.  It  is,  indeed,  the  course  of  this  Court  to  secure 
an  annuity  by  investing  a  capital  sum ;  but  a  testator  with  an 
income  much  exceeding  the  annuity  given  is  not  very  likely  to  con- 
template any  such  investment.     He  may,  indeed,  be  without  the 

(1)  5  E.  K.  360  (6  Ves.  464).  executors  to  invest  5,000/.  in  the  funds, 

(2)  9  Yes.  212.  The  bequest  in  that  in  lieu  thereof,  for  her  and  their  use, 
case  was  as  follows :  *'  I  give  to  Mrs.  and  to  the  longest  liver  of  her  and  her 
Janet  Innes,  relict  of  my  late  nephew  children,  subject  to  an  equal  division 
Alexander  Innes,  200/.  per  annum  for  of  tbe  interest  while  more  than  one  of 
the  use  of  herself  and  children ;  which  them  alive.*' 

annuity  is  to  be  paid  out  of  my  general  (3)  20  R,  E.  237  (1  Jac.  &  W.  104»;, 

effects  until  it  is  convenient  to  my 
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immediate  means   of   making  it ;  as,   for  instance,   if  his   whole      Blewitt 

Mm 

property  consisted  of  long  leaseholds.  If  a  testator  were  minded  to  robbbts. 
gi?e  10,000/.,  can  it  be  supposed  that  he  would  set  about  eflTecting 
this  object  by  giving  500Z.  per  annum  to  the  intended  legatee, 
without  making  any  mention  of  the  10,000/.  or  of  any  other  capital 
sum?  To  carry  into  effect  the  gift  of  an  annuity  of  600/.  by 
raising  10,000/.  out  of  the  estate,  would,  probably,  be  very  foreign 
from  the  testator's  intention.  I  feel  no  disposition  to  question  the 
doctrine  laid  down  by  Lord  Hardwickb,  and  followed  in  the  cases 
I  have  referred  to  ;  and  if  I  did,  I  should  not  feel  at  liberty  to  depart 
from  a  rule  established  upon  such  authority. 

The  petition  of  appeal  contains  a  claim,  on  the  part  of  the 
residuary  legatee,  to  the  sixth  part  of  the  annuities  given  to  Henry 
Blewitt,  who  died  in  the  lifetime  of  the  tenant  for  life :  but  it 
appears  to  me  that  as  to  the  600/.  per  annum,  the  five  survivors 
are  entitled  to  the  *whole  as  tenants  in  common.  The  gift  is  to  [  •283  ] 
the  mother  for  life,  and  after  her  death,  to  the  six  children,  equally 
to  be  divided  between  them,  or  the  survivors  or  survivor.  The 
subject-matter  of  the  gift  is  an  annuity  of  600/.,  and  the  period  of 
division  was  the  death  of  the  mother,  and  to  that  period  the 
survivorship  refers,  and  at  that  time  there  were  but  five  living. 
The  same  result  attaches  to  the  100/.  per  annum  given  to  Henry 
although  for  a  different  reason,  for  in  that  gift  there  was  no  prior 
estate  for  life,  but  the  survivorship  is  between  the  annuitants,  in 
case  any  of  them  dying  without  exercising  the  power  given. 

The  Yice-Chancellob's  decree  must  be  reversed,  and  a  declara- 
tion to  the  above  effect  substituted. 


HILTON  V.  The  EAEL  of  GEANVILLE.  i«^i. 

June  16,  IS. 
(Cr.  &  Ph.  283—299;  S.  C.  10  L.  J.  Ch.  398 ;  on  app.  from  4  Beav.  130.)  

T  rki»  I 

An  injunction  to  restrain  the  working  of  valuable  mines  refused,  under    cottenham 
the  circumstances,  on  condition  of  the  defendant's  making  certain  admissions  l.C. 

for  the  purpose  of  enabling  the  plaintiif  to  bring  an  action,  although  there         r  283  1 
wa£(  reason  to  apprehend  that  if  the  working  was  continued,  the  plain  tiff  ^s 
houses  upon  the  surface  would  be  totally  destroyed  or  irreparably  damaged 
before  the  legal  right  could  be  decided. 

A  MOTION  had  been  made,  by  the  plaintiff  in  this  cause,  before 
the  Master  of  the  Rolls,  that  the  defendant  might  be  restrained  by 
injunction  from  mining  beneath  the  plaintiff's  two  messuages  and 
lands  mentioned  in  the  bill,  ol*  in  the  vicinity  thereof,   in  such 
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[  •284  ] 


[  ♦285  ] 


*a  manner  as  in  any  way  to  damage  or  endanger  them  or  their 
foundations.  The  Master  of  the  Bolls  having  simply  refused  the 
motion,  it  was  now  renewed,  by  way  of  appeal,  before  the  Lord 
Chancellor. 

The  plaintiff's  case,  as  stated  upon  the  bill,  and  supported  by 
affidavits,  was,  that  the  houses  in  question  were  copyhold  of  the 
manor  of  Newcastle-under-Lyme,  which  belonged  to  the  Crown  in 
right  of  the  Duchy  of  Lancaster,  and  that   they  had   been  built 
upwards  of  thirty  years :  that  the  manor  extended  over  the  town- 
ship of  Hanley,  and  the  adjoining  township  of  Shelton,  and  that 
the  greater  part  of  the  property  in  those  townships  was  also  of 
copyhold  tenure  ;  that  it  had  been  the  practice  of  the  Crown,  from 
time  to  time,  to  grant  leases  of  the  coal-mines  lying  beneath  the 
copyhold  parts  of  the  manor  ;  and  that  although  it  had  been  long 
known   that  iron-stone  of  an  inferior  description,  and  in  small 
quantities,  could  be  obtained  in  the  manor,  and  certain  portions 
had  been  from  time  to  time  brought  to  field  together  with,  and 
generally  as  incidental  to,  the  getting  of  the  coal,  yet  that  it  was,  in 
or  about  the  year  18B2,  for  the  first  time,  discovered  that  there 
were,  beneath  the  surface  of  those  townships,  large  and  valuable 
seams  or  veins  of  iron-stone,  lying  for  the  most  part  above  the  beds 
of  coal,  and  much  nearer  to  the  surface,  in  consequence  of  which 
discovery  the  defendant,  who  had,  for  some  years  past,  been  lessee 
from  the  Crown  of  all  the  mines  of  coal  and  iron-stone  beneath  the 
manor,  shortly  afterwards  began  to  mine  for  iron-stone  under  the 
copyhold  parts  of  the  manor ;  such  operations,  however,  being,  for 
a  considerable  time,  carried  on  to  a  comparatively  small  extent, 
and  with   some   regard  to  the   stability  of  the  surface  and   the 
buildings  upon  it,  by  means  of  old  coal  shafts;   but  that  in  the 
month  of  October,  1889,  the  defendant's  agents  had  sunk  a  new 
shaft  in  a  copyhold  field  adjacent  to  *the  town  of  Hanley,  from  which 
they  had  carried  a  level  under  ground  across  the  line  of  Union 
Street,  in  which  the  houses  in  question  were  situated,  and  two  other 
streets  parallel  to  it,  at  a  depth  of  sixty-two  yards  from  the  surface, 
and  at  a  distance  of  sixty-seven  yards  from  the  plaintiff's  houses; 
and  that  the  mine  formed  by  such  level  had  ever  since  been  worked 
for  iron-stone  exclusively  :  that  during  the  last  few  months  it  had 
been  given  out  by  the  defendant's  agents  and  workmen  that  his 
mining  operations  for  iron-stone  would  be  carried  on  to  a  far  greater 
extent  than  formerly,  and  beneath  the  most  populous  parts  of  the 
said  townships,  and  wholly  without  regard  to  the  property  of  the 
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copyholders :  that  such  actual  and  threatened  operations  having      Hilton 
created  great  alarm  and  anxiety  amongst  the  copyhold  proprietors        thb 
within   those   townships,  a  large  body  of  them,  in  the  month  of  q^^"^^*", 
February,  1841,  caused  notices  signed  by  them,  to  be  served  on  the 
auditor  and  on  the  mining  agent  of  the  defendant,  who  was  then 
resident  in  Paris,  intimating  that  if  any  of  the  mining  operations 
should  be  attended  with  injury  to  their  property,  an  application 
would  be  made  to  the  Court  of  Chancery  for  an  injunction:  that 
the   operations    had,  however,   been    continued,    notwithstanding 
such  notice,   and  that  the   plaintiff,  having  reason  to  apprehend 
from  the  injuries  from  time  to  time  happening  to  various  houses 
in  his  neighbourhood,  which  were   situated   nearer   to   the   level 
than  his  own,  that   the  workings  of  the  mine  were  progressively 
advancing  towards  his  houses,  had,  on  the  11th  of  March,  1841, 
caused  written  notices  to  be  served  on  the  defendant's  auditor 
and    his  mining  agent  to  the  effect  that,   unless  they  forthwith 
desisted  from  mining  operations,   by   which  his  premises  might 
be  injured  or  endangered,  and  unless  within  seven  days  from  the 
15th  of  March  instant,  they  informed  the  plaintiff  that  they  had 
so  desisted,  he  should  immediately  apply  to  the  Court  of  Chancery 
for  an  injunction  :  *that  after  such  notice  the  plaintiff  had  trusted       [  •28G  ] 
that    the  mining  operations  would   be  carried   on   so   as  not  to 
endanger  his  houses,  and  that  his  legal  advisers  had  considered 
that  the  damage  to  his  property  was  not  then  so  certain  as   to 
justify  an  application  to  the   Court;   but  that  from  the  circum- 
stances after  stated,  he  had  discovered   that  the  workings  of  the 
mine  had  ever  since  been  carried  on  as  near  to  the  surface,  and 
in  the  same  direction  towards  his  houses  as  theretofore,  and  that 
in  consequence   thereof,  and   since  the  expiration  of  the  period 
mentioned  in  the  notice,  many  other  houses  in  the  three  streets 
before  mentioned,  situated  farther  from  the  level  and  nearer  to  the 
plaintiff's  houses  than  those  previously  injured,  had  been  greatly 
and   irreparably  damaged,  some   of  them   having   been  rendered 
wfaoliy  uninhabitable,   and   having  in  fact  been  deserted   by  the 
occupiers,  from  an  apprehension  of  their  falling  in.      That  until 
the   last  fourteen   days,   however,   the  injury  occasioned  by  the 
working  of  the  mines  had  not  advanced  nearer  to  the  plaintiff's 
houses  than  about  forty-five  yards  off,  but  that  during  that  period 
it  bad  suddenly  advanced  a  great  distance  towards  them,  and  that 
Tiithin  the  last  seven  days  the  walls  and  ceilings  of  the  house 
immediately  adjoining  the  plaintiff 's  had  cracked,  and  other  houses 
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lower  down  the  same  street  had  also  suddenly  become  damaged ; 
from  which  it  was  evident,  that,  unless  the  operations  then  going 
on  should  be  immediately  restrained,  the  plaintiff's  houses  would 
be  rendered  uninhabitable,  and  fall  to  ruin. 

With  regard  to  the  last  point,  namely,  the  damage  to  be 
apprehended  by  the  plaintiff  from  a  continued  working  of  the 
mine  in  the  direction  of  his  houses,  the  plaintiff 's  evidence  was 
scarcely  controverted ;  but  with  respect  to  the  other  parts  of  the 
case,  it  appeared,  from  the  affidavits  filed  on  the  part  of  the  defen- 
dant, that  there  were  in  the  office  of  the  Duchv  of  Lancaster, 
*records,  from  the  time  of  Kichard  the  Second  downwards,  of  leases 
granted  by  the  Crown,  in  right  of  the  Duchy,  of  the  mines  of  iron- 
stone as  well  as  of  coal  within  the  manor,  and  that  the  lease  under 
which  the  defendant  was  now  mining,  as  well  as  all  the  leases  which 
had  been  previously  granted  to  him  and  to  his  late  father,  who  had 
been  the  Grown  lessee  before  him,  had,  in  like  manner,  included 
both  descriptions  of  mines. 

With  respect  to  the  mode  of  working  the  mines  under  those 
leases,  it  was  stated  by  several  mining  agents  and  other  persons 
who  had  been  employed  about  them  during  the  time  of  the  defen- 
dant and  his  late  father,  that  although  the  iron-stone  mines  had 
been  worked  to  a  greater  extent  since  the  year  1832  than  before,  in 
consequence  of  the  increased  demand  for  iron  which  arose  about 
that  time,  yet  that,  as  far  back  as  living  memory  extended,  injuries 
to  buildings  upon  the  surface,  similar  to  those  now  complained  of, 
had,  from  time  to  time,  occurred,  and  that  such  injuries  had 
always  been  repaired  by  the  owners  of  the  buildings  at  their  own 
expense,  or  that,  if  compensation  had  in  any  case  been  made,  it 
had  been  made  as  a  matter  of  favour  and  not  of  right,  it  being 
notorious  in  the  neighbourhood  that  all  buildings  on  the  copyhold 
parts  of  the  manor  were  erected  at  the  risk  of  the  copyholders,  and 
were  subject  to  the  rights  of  the  lessees  of  the  mines.  That  state- 
ment was,  in  some  degree,  corroborated  by  a  memorial,  which  had 
been  addressed  to  the  defendant,  in  the  year  1826,  by  seventy  copy- 
holders within  the  townships  of  Hanley  and  Shelton,  complaining 
of  injuries  to  their  buildings  from  the  workmg  of  the  mines,  and 
demanding  compensation :  in  answer  to  which  the  defendant  had 
distinctly  denied  his  liability  to  make  such  compensation ;  at  the 
same  time  reminding  the  memoralists  that  those  who  had  erected 
houses  upon  the  copyhold  parts  *of  the  manor,  had  done  so  in 
defiance  of  an  express  caution  from  his  agents,  independently  of 
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their  general   knowledge   that   the  mining   would   be  carried  on 
withoat  regard  to   the  buildings  upon   the   surface,  in  whatever 
direction   the  interest  of  the   lessee   might  suggest.      In  fact,  it 
appeared,  that  for  a  long  time  previous  to  the  year  1882,  written 
notices,  to  that  effect,  had  been  served  by  the  defendant's  agents 
upon  all  persons  who  were  proceeding  to  build  upon  the  copyhold 
parts  of  the  manor.     It  appeared,  moreover,  that  one  of  the  defen- 
dant's mining  agents,  against  whom  an  action  of  trespass  had  been 
brought  by  one  Paddock,   a  copyholder,   in   the   year  1840,  for 
damage  alleged  to  have  been   done  to  his  land  by  the  mining 
operations,  had  pleaded,  amongst  other  things,  that  the  Grown,  as 
lord  of  the  manor,  and  its  lessees,  had  a  right,  by  custom,  to  get 
the  mines,  making  a  reasonable  compensation  to  the  tenants,  when 
demanded,  for  all  damage  thereby  occasioned  to  property  upon  the 
surface :  upon  which  plea,  issue  having  been  joined,  the  defendant 
in  the  action  had  obtained  a  verdict,  subject  to  a  point  reserved, 
which  had  not  yet  been  disposed  of  in  the  court  of  law. 

It  was  further  stated,  on  the  part  of  the  defendant,  that  so  long 
ago  as  the  year  1832,  his  auditor  had  called  upon  some  of  the 
principal  copyhold  proprietors  in  the  townships  of  Hanley  and 
Shelton,  and  offered  to  afford  them  every  facility,  by  admission  of 
damage,  which  might  be  necessary  for  the  purpose  of  trying  the 
right,  asserted  by  the  defendant,  in  a  legal  proceeding :  but  that 
notwithstanding  such  offers,  no  action  had  ever  been  brought,  by 
any  of  the  copyholders,  against  the  defendant  or  his  agents,  except 
one,  by  a  person  named  Brown,  in  the  yeat  1832,  which  had  been 
afterwards  abandoned,  and  that  brought  by  Paddock,  as  above 
mentioned.  It  also  appeared,  that  several  of  the  persons  to  whom 
those  ^offers  had  been  made,  were  subscribers  to  a  fund  which  had 
been  raised  amongst  the  copyholders  for  the  purpose  of  enforcing 
their  claim  to  compensation  from  the  defendant,  and  out  of  which  it 
was  alleged,  and  not  denied,  that  the  expenses  of  the  present  suit 
were  to  be  defrayed. 

It  also  appeared,  that  the  defendant  had,  within  the  last  three 
years,  expended  about  50,0OOZ.  upon  his  collieries  and  iron  works  at 
Hanley  ;  and  that  the  iron-stone  of  the  mine  in  question  being  of  a 
peculiar  quality,  and  a  necessary  ingredient  in  all  the  iron  manu- 
factured at  the  works,  the  getting  of  it  could  not  be  stopped  for  one 
week  without  a  loss  to  the  defendant  of  four  or  five  times  the  value 
of  the  fee  simple  of  the  plaintiff 's  houses,  which  were  estimated  to 
be  worth,  at  the  utmost,  not  more  than  2032. 
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Mr.  Wiifram,  Mr.  Bithell,  and  Mr.  Hardy,  in  support  of  the 
motion,  contended  that  the  case  was  one  which  called  pecnliarly  for 
the  interference  of  the  Court,  whether  regard  were  had  to  the 
nature  of  the  right  which  was  asserted  by  the  defendant,  or  to  the 
consequences  likely  to  ensue  from  its  exercise.  The  right  asserted 
was  a  right  in  the  lord  of  the  manor  to  destroy  the  property  which 
he  had  granted  to  the  copyholder.  Now  that  a  grant  might  be 
qualified  and  narrowed  by  a  customary  reservation,  not  inconsistent 
with  the  enjoyment  of  the  thing  by  the  grantee,  in  some  form  or  to 
some  extent  or  other,  was  intelligible :  but  a  reservation  which  went 
to  the  absolute  annihilation  of  the  grant  was  an  absurdity,  and 
could  not  be  supported  by  any  custom ;  because  such  a  custom 
would,  upon  the  face  of  it,  be  unreasonable  and  illegal  :  Boimie  v. 
Taylor  (l),  Wilkes  *v.  Broaclhent  (2) ^  Badger  v.  Ford  (s),  Arlett  y. 
Ellis  (4),  Harris  v.  liyding  (5).  In  the  present  case,  however,  no 
such  custom  was  even  proved  to  exist.  All  that  was  proved  was  a 
custom  to  grant  leases  of  the  mines:  there  was,  indeed,  some 
evidence  of  a  practice  having  prevailed  for  some  years  of  working 
the  mines  in  such  a  manner  as  to  cause  damage  to  the  property 
upon  the  surface  ;  but  such  a  practice  could  not  establish  a 
customary  right  as  against  parties  who  had  never  recognised  or 
submitted  to  it.     *     *     * 

Mr.  Knight  Bruce,  Mr.  Turner,  and  Mr.  Purris,  contra,  said 
that  the  fallacy  of  the  argument,  on  the  other  side,  lay  in  the 
assumption  that  the  right  claimed  by  the  defendant  was  in  the 
nature  of  a  reservation  out  of  the  *grant  to  the  copyholder :  whereas 
they  insisted  that  it  was  paramount  to  all  other  rights  in  the  soil  of 
the  manor.     *     *     * 

The  Lord  Chancellor  : 

This  is  one  of  the  most  difficult  questions,  as  to  the  application  of 
the  jurisdiction  of  this  Court,  that  I  have  known. 

The  motion  is  founded  on  the  principle,  on  which  this  Court  acts, 
of  preserving  property  until  a  legal  decision  on  the  right  can  be 
had.  There  is  no  other  equity  :  it  is  an  equity  which  this  Court 
exercises  very  beneficially  in  certain  cases;  and,  no  doubt,  the 
subject-matter,  that  is  to  say  the  house,  is  shown,  by  the  evidence, 
to  be  exposed,  in  case  of  the  workings  being  continued,  to  danger 


(1)  10  E.  R.  267  (10  East,  189). 

(2)  2  Str.  1224;  1  Wilson,  63. 

(3)  22  R.  R.  331  (3  B.  &  Aid.  153). 


(4)  31  R.  R.  214  (7  B.  &  C.  346). 

(5)  52  R.  R.  632  (5  M.  &  W.  60). 
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of  damage,  and  probably,  as  the  evidence  stands,  to  danger  of  Hilton 
deBtruction.  Even  that,  however,  is  obviously  an  injury  which  is  xhb 
capable  of  compensation  by  damages ;  but,  at  the  same  time,  it  q^i^ville 
comes  within  the  principle  of  those  cases  where  the  act  complained 
of  threatens  to  destroy  the  subject-matter  in  contest.  In  order  to 
induce  the  Court  to  interfere,  for  the  purpose  of  protecting  property 
pending  the  decision  of  a  legal  title,  it  is  necessary  for  the  plaintiff 
to  show,  at  least,  a  strong  jmrnd  facie  case  in  support  of  the  title  to 
that  which  he  asserts ;  and  it  is  also  necessary  for  him  to  show 
that  he  has  not  been  guilty  of  any  improper  delay  in  applying  for 
the  interposition  of  the  Court — not  acquiescence  in  the  sense  of 
conferring  a  right  on  *another  party,  but  acquiescence  in  the  sense  [  '293  ] 
of  depriving  him  of  the  right  to  the  interference  of  a  court  of  equity. 
Now,  with  regard  to  the  law  on  the  subject,  I  am  desirous  of 
abstaining  from  the  expression  of  any  opinion ;  but  I  am  bound  to 
look  at  it  so  far  as  it  may  serve  as  a  guide  to  the  decision  I  ought  to 
come  to  upon  this  motion.  Since  the  argument,  I  have  looked  at 
all  the  cases  which  have  been  cited ;  and  certainly  it  is  impossible 
to  say  that  the  law,  as  established  by  those  cases,  is,  at  present,  in 
a  state  which  enables  any  one  precisely  to  determine  what  the  result 
in  the  present  case  will  be.  There  are  very  strong  authorities  in 
support  of  the  plaintiff's  proposition ;  and  there  are  others  which 
appear  to  me  to  be  quite  irreconcilable  with  the  principle  laid  down 
in  those  cases.  No  doubt  the  modern  cases  are  in  favour  of  the 
plaintiff.  Bateson  v.  Green  (i)  is  the  strongest  case  against  him, 
and  is  not  professedly  overruled  in  any  of  the  subsequent  cases, 
though  attempts  have  been  made — a  practice  often  resorted  to,  and, 
perhaps,  not  always  very  productive  of  good — to  reconcile  that 
decision  with  the  others  to  which  the  Courts  have  come.  I  find, 
however,  these  very  contrary  decisions ;  and  I  find  the  well  known 
and  established  rule  of  copyhold  law,  that  in  the  case  of  opening 
mines  and  in  the  case  of  timber,  at  least,  there  is  nothing  inconsis- 
tent in  a  custom  which  derogates  from  the  grant.  It  is  quite 
impossible  to  say,  in  the  case  of  the  common  and  ordinary  copyhold 
grant  of  land,  nothing  specific  passing  between  the  parties,  that  the 
custom  to  enter  on  the  land  and  cut  down  all  trees  is  not  a  dero- 
gation from  the  grant,  if  you  look  at  the  nature  of  the  grant  and 
the  terms  used  in  it :  the  custom,  however,  over-rides  the  grant, 
and  the  grant  is  taken  subject  to  the  custom ;  so  that  there  is  nothing 
inconsistent,  unless  there  be  something  unreasonable,  and  therefore 

(1)  53  E.  R.  99  (5  T.  R.  411).    See  the  footnote,  53  R.  R.  99. 
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illegal,  *in  the  custom.  Now,  it  is  perfectly  well  established  that  a 
custom  is  good  which  authorizes  the  lord  to  come  on  his  copyhold 
land  to  open  a  shaft  and  work  a  mine :  it  may  be  destruction  to  the 
copyhold,  but  if  the  custom  is  proved,  it  is  a  good  custom.  So  it  is 
a  good  custom  for  the  lord,  after  having  granted  land  with  the 
timber  growing  on  it,  to  enter  on  the  land  and  to  cut  down  the  timber : 
if  there  is  no  custom,  neither  the  landlord  nor  the  tenant  can  cut 
down  the  timber :  if  there  be  a  custom  in  favour  of  either  the  one 
or  the  other,  the  right  exists,  and  the  law  will  protect  the  exercise 
of  that  right.  As  a  general  proposition,  therefore,  that  there  can 
be  no  custom  which  derogates  from  the  grant,  I  apprehend  all  the 
authorities,  and  the  well-known  law  on  the  subject  of  timber  and 
mines,  show  that  the  principle  cannot  be  carried  to  that  extent. 
Bateson  v.  Green,  undoubtedly,  is  a  striking  instance  to  the  contrary. 

In  that  state  of  the  law,  I  find  the  history  of  these  manorial  rights, 
as  far  as  the  affidavits  carry  it  back,  to  be  this,  that  those  rights 
have  been  universally  exercised:  they  have  been  disputed  and 
complained  of,  but  exercised.  No  doubt,  it  is  the  interest  of  the 
lord,  as  far  as  he  can,  to  carry  on  his  works  without  damage  to  the 
surface;  because,  if  he  is  to  make  compensation  to  the  copyhold 
tenants  for  the  damage  done  to  the  surface,  it  is  quite  obvious  he  is 
damaging  himself  by  exposing  himself  to  the  liability  of  making 
compensation  ;  but  that  there  has  been  a  long  continued  custom  of 
working  the  mines  without  regard  to  the  injury  done  to  the  surface, 
seems,  from  the  affidavits  in  this  case,  to  be  clear. 

In  addition  to  that,  1  have  this  ground  on  which  it  appears  to 
me  I  may  safely  proceed  and  am  bound  to  act.  I  find  that  in 
Paddock's  action,  in  which  the  *copyholder  complained  that  the 
lord  had  acted  illegally,  and  had  done  that  which  he  was  not 
justified  in  doing,  by  so  working  his  mine  as  to  create  injury  to  the 
surface ;  the  lord,  by  the  fourth  plea,  does  not  dispute  the  fact,  but 
says,  "  1  had  a  right  to  do  it ;  I  had  a  right  to  work  the  mine 
properly,"  or  whatever  the  word  may  be ;  "  and  I  had  a  right  to  do 
you  damage ;  but  I  am  bound  to  make  you  compensation."  Now, 
that  is  the  proposition  raised  hy  the  plea  in  an  action  of  tort,  not  an 
action  in  which  the  tenant  is  claiming  what  has  become  due  to  him 
for  the  amount  of  damage  done  to  his  property,  but  an  action  in 
which  the  lord  is  justifying  and  asserting  that  he  had  a  legal  right 
to  do  that  which  he  has  done,  admitting  that  the  act  done  had 
caused  damage  to  the  plaintiff.  On  that  plea,  so  stating  the  right, 
the  jury  have  found  a  verdict  for  the  defendant :  and  it  is,  at  this 
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moment,  a  subject  of  discussion  before  a  court  of  law,  what  judgment 
is  to  be  entered  on  the  verdict  so  found. 

I  have,  therefore,  a  custom  established  for  a  pretty  long  duration, 
and  I  have  the  verdict  of  a  jury  in  favour  of  the  lord's  proposition, 
that  he  has  the  right. 

In  that  state  of  circumstances,  I  have  also  this  course  of  conduct 
on  the  part  of  the  plaintiff.  I  find,  from  his  own  showing,  that  the 
level  was  made  in  1839.  That  might  have  been  made  for  other 
purposes,  purposes  m  which  the  plaintiff  might  not  be  interested ; 
but  then,  without  giving  any  date,  he  states,  that  from  that  level  the 
workings  have  continued  advancing  towards  his  house,  at  a  con- 
siderable distance,  undoubtedly,  at  the  commencement — sixty-seven 
yards — but  gradually  proceeding  towards  his  house,  and  that,  within 
a  certain  space  of  time,  the  works  have  approached  within  an  ascer- 
tained number  of  yards  from  his  house,  the  consequence  of  *which 
has  been  injury  to  those  houses  under  which  the  workings  have  been 
carried.  It  is  only  of  late  that  they  have  approached  near  to  his 
house,  and  it  is  only  of  late,  therefore,  that  any  damage  has  been 
sustained  by  the  houses  near  to  his.  But  from  the  moment  that 
the  workings  were  commenced  from  the  level,  in  the  direction  of 
the  plaintiff's  houses,  which  was  in  the  month  of  October,  1839, 
(inasmuch  as  it  is  stated,  that  wherever  houses  existed,  under  which 
the  working  was  carried  on,  damage  was  sustained),  he  must  have 
known  that  there  was  every  probability,  at  least,  that  the  workingi 
if  continued,  would  bring  him  in  contact  with  the  assertion  of  the 
lord's  right,  and  therefore  make  it  necessary  for  him  to  apply  for 
protection  or  compensation  for  the  damage  done.  No  application, 
however,  is  made  until  the  time  when  the  workings  have  approached 
so  near  to  his  house,  that  it  is  quite  impossible  to  grant  an  injunction 
which  shall  continue  till  the  legal  right  is  ascertained,  without 
altogether  suspending  the  lord's  works. 

I  pay  no  regard. whatever  to  what  has  been  urged  before  me  as  to 
an  equity  supposed  to  exist,  not  against  the  plaintiff,  but  against 
some  persons  who  are  said  to  have  subscribed  to  the  expenses  of 
this  suit.  I  can  only  decide  between  the  plaintiff  and  the  defen- 
dant ;  and  if  the  defendant  has  not  an  equity  to  exclude  the  plaintiff 
from  his  right  to  the  injunction,  he  cannot  borrow  it  from  some 
other  person  who  may  have  subscribed  to  assist  the  plaintiff  in 
asserting  his  right.  Neither  can  I  look  at  the  circumstance  which 
has  been  urged  on  the  part  of  the  plaintiff,  of  this  mine  being  under 
a  town,  and  therefore  involving  the  interest  of  a  number  of  persons. 

B.U* VOL.  LIV.  20 
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[  *298  ] 


I  have  no  persons  before  me  bat  the  plainti£f  and  the  defendant, 
and  I  must  dispose  of  this  case  on  the  motion  raised  by  ^^them, 
without  regard  to  the  way  in  which  it  may  affect  others.  If  other 
persons  have  a  similar  case,  they  may  assert  it,  and  they  will 
receive  the  attention  due  to  it ;  but  I  cannot  depart  from  the  rule 
of  this  Court,  because  other  persons  may  be  interested  in  the  result 
of  a  contest,  which,  before  me,  is  merely  a  contest  between  the 
plaintiff  and  the  defendant. 

Under  these  circumstances,  therefore,  seeing  the  state  in  which 
the  law  appears  to  stand,  without  however  expressing  any  opinion 
upon  it,  and  considering  that  by  granting  the  injunction  I  shall  be 
stopping  the  working  of  a  mine,  a  thing  which,  of  all  others,  this 
Court  is  most  averse  to  do  (though  it  may  under  certain  circum- 
stances be  compelled  to  do  it),  considering  also  the  great  expense 
which  has  been  incurred,  and  the  great  injury  which,  if  the  Court 
should  turn  out  to  be  wrong,  would  be  inflicted  on  the  party  claim- 
ing the  right  to  work  the  mine ;  and,  on  the  other  hand,  the  nature 
of  the  injury  which  the  plaintiff  may  sustain  if  he  turns  out  to  be 
right ;  I  have  to  determine,  whether,  balancing  the  question  between 
these  two  parties,  and  the  extent  of  inconvenience  likely  to  be 
incurred  on  the  one  side  and  on  the  other,  it  is  the  most  proper 
exercise  of  the  jurisdiction  of  the  Court,  to  grant  the  injunction  or 
to  withhold  it.  Now,  by  withholding  it,  I  certainly  may  expose  the 
plaintiff  not  only  to  damage,  but  to  an  injury  and  a  wrong;  by 
granting  it,  on  the  other  hand,  I  am  exposing  the  defendant  to 
what,  in  the  event  of  my  turning  out  to  be  mistaken  in  the  view  I 
take  of  the  rights  of  the  parties,  will  be  an  irreparable  injury. 
The  plaintiff's  injury,  if  he  sustains  it,  and  ought  not  to  have  sus- 
tained it,  will  be,  to  a  great  extent  at  least,  capable  of  reparation  ; 
it  is  a  mere  question  of  the  value  of  the  property,  which  may  be 
compensated ;  whereas,  by  no  possibility  can  the  injury  done  to 
the  *lord  be  compensated,  if  he  is  prevented  for  a  considerable 
length  of  time  from  exercising  a  right,  which,  in  a  certain  event, 
may  turn  out  to  be  his  to  the  full  extent  to  which  he  claims  it. 

But  though  I  think  that  I  should  not  be  properly  exercising  the 
jurisdiction  of  this  Court  in  stopping  the  working  of  the  mine  at 
this  moment,  I  certainly  have  a  right  to  put  the  parties  in  a  position 
which  will  enable  them,  at  the  earliest  possible  time,  to  have  this 
question  at  law  decided  between  them ;  and,  as  Lord  Eldon  said  in 
Grey  V.  The  Duke  of  Northumberland (i),  the  parties  declining  to  bring 

(1)  13  Ves.  236;  17  Ves.  281. 


VOL.  LIV.  1 


1841.     CH.     CR.  &  PH.  298. 


807 


their  alleged  rights  to  a  legal  decision,  woald  itself  furnish  a  ground 
which  would  influence  the  decision  of  this  Court  in  the  administra- 
tion of  the  equity  applicable  to  their  rights.  I  propose,  therefore, 
to  order  that  this  motion  should  stand  over,  the  plaintiff  under- 
taking to  bring  an  action,  to  be  tried  at  the  next  Assizes  for  the 
county  of  Stafford ;  the  defendant,  for  that  purpose,  admitting, 
which  I  understand  he  has  always  been  ready  to  do,  for  the  pur- 
pose of  trying  the  right,  that  damage  has  been  done  by  his  working 
the  mines.  That  will  enable  the  parties  to  bring  the  case  before  me 
again  during  the  sitting  of  the  Court.  It  may  be,  that  the  result  of 
the  action  may  enable  me  to  dispose  of  it.  It  may,  and  probably  will, 
be,  that  some  questions  of  law  will  be  reserved,  which  will  not  enable 
me  to  dispose  of  it  at  once ;  but,  at  all  events,  I  shall  have  the.  oppor- 
tunity of  seeing  what  the  case  is  after  the  trial,  and  I  shall  then  be 
in  a  condition  to  deal  with  it  more  satisfactorily  than  I  now  can. 

[The  action  was  brought  by  the  plaintiff  as  reported  in  5  Q.  B. 
701 — 780,  and  judgment  was  given  in  his  favour  by  the  Court  on 
the  ground  that  the  lord's  claim  was  unreasonable,  and  neither 
custom  or  prescription  could  support  such  a  claim. — 0.  A.  S.J 
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[302] 


SANXTEE  V.  FOSTER.  i84i. 

(Or.  &  Ph.  302-304.)  """"'J!:  ''' 

The  Court  will,  in  no  case,  interfere,  upon  an  interlocutory  application,      ^^  Appeal, 
to  prevent  a  party  from  enforcing  a  legal  right,  without  putting  the  party  ^rd 

applying  upon  such  terms  as  will  enable  the  Court  to  do  justice  to  the  party    ^^ttkkmam, 
restrained,  in  the  event  of  the  plaintiff  in  equity  failing  to  make  out  a  case 
for  equitable  relief  at  the  hearing. 

This  was  a  suit  by  a  tenant  of  a  farm  against  his  landlord,  to 
restrain  the  enforcement  of  a  penal  rent  reserved  by  his  lease,  on 
the  ground  that  there  was  no  stipulation  for  such  penal  rent  in  the 
memorandum  of  agreement  under  which  the  plaintiff  had  entered 
upon  the  farm,  and  in  pursuance  of  which  it  had  been  intended,  as 
be  alleged,  that  the  lease  should  be  prepared. 

The  farm  in  question  consisted  of  700  acres,  and  the  lease  was  for  a 
term  of  fourteen  years,  at  an  annual  rent  of  4802. ;  in  addition  to  which 
the  lease  provided  for  the  payment  of  a  penal  rent  of  lOf.  for  every 
acre  of  land  which  the  tenant  should  cultivate  otherwise  than  according 
to  the  stipulations  of  the  lease.  The  landlord  having  threatened  to 
distrain  for  a  large  sum  which  he  claimed  to  be  due  to  him  in  respect 
of  this  penal  rent,  and  having  also  brought  an  action  of  ejectment 

20—2 
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sanxter  under  the  usual  clause  of  re-entry,  in  consequence  of  the  non-payment 
Foster.  of  the  sum  so  claimed,  the  plaintiff  filed  this  bill,  praying  that  the 
lease  might  be  rectified  in  conformity  with  the  agreement,  and  that 
the  defendant  might  be  restrained,  by  injunction,  from  prosecuting 
the  action  which  he  had  commenced,  and  also  from  levying  any 
distresses  or  distress,  upon  the  plaintiff's  goods,  founded  upon,  or 
in  relation  to  any  of  the  covenants  or  provisions  in  the  lease  which 
were  not  authorized  by  the  agreement. 

The  plaintiff  having  obtained  the  common  injunction  to  restrain 

the  action   of   ejectment,    afterwards    moved,    before    the    Vice- 

Ghancellor,  that  the  defendant  might  be  restrained  from  levying 

♦308]       any  distresses,  &c.  according  *to  the  prayer  of  the  bill,  and  also 

that  t&e  common  injunction  might  be  extended  to  stay  trial. 

His  Honour  having  granted  the  whole  of  the  motion,  the 
defendant,  the  landlord,  now  moved,  by  way  of  appeal,  before  the 
Lord  Chancellor,  to  discharge  so  much  of  the  Yice-Ghancellob's 
order  as  related  to  the  distresses. 

M)\  Wakefield  and  Mr.  Dixon  appeared  in  support  of  the  appeal 
motion. 

Mr.   Knight  Bruce,  Mr.   Wigrain,  and  Mr.   Willcock,  for  the 
plaintiff. 

The  Lord  Chancellor,  in  giving  judgment,  said,  that  though 
the  case  appeared  to  be  one  of  considerable  hardship  upon  the 
plaintiff,  he  was  bound  to  deal  with  it  according  to  the  established 
rules  of  the  Court ;  and  being  of  opinion  that  the  allegations  which 
constituted  the  equity  of  the  bill  were  falsified  by  the  affidavits  on 
the  other  side,  he  should  discharge  so  much  of  the  Vice-Chan- 
cellor's  order  as  was  the  subject  of  the  appeal  motion,  and  direct 
that  the  plaintiff  should  pay  the  costs  of  so  much  of  the  motion 
below,  as  had  related  to  the  part  of  the  order  which  was  so 
discharged. 

His  Lordship,  however,  added,  that  he  wished  to  guard  himself 
against  its  being  supposed  that  he  would  have  allowed  the  Yick- 
Chancellor's  order  to  stand,  whatever  might  have  been  his  opinion 
upon  the  effect  of  the  affidavits ;  because  the  Court  ought  not  to 
interfere  for  the  purpose  of  preventing  a  party  from  enforcing  a 
legal  claim,  without  securing  to  itself  the  means  of  putting  him  in 
the  same  position,  in  the  event  of  his  turning  out  to  be  right,  as  if 
the  Court  had  not  interfered :  whereas,  by  making  a  prospective 


VOL.  LIV.1  1841.     CH.     CR.  it  PH.  308—304.  300 

order  like  the  present,  the  Court  could  not  determine  what  security      Sahxter 
it  ought  *to  require  the  plaintiff  to  give,  as  the  condition  of  his      fostkb. 
obtaining  the  injunction,  so  as  to  enable  the  Court  to  do  justice  to       [  *304  | 
the  defendant,  ixi  the  event  of  the  plaintiff's  failing  to  make  out 
his  case  at  the  hearing. 

LOY  V.  DUCKETT  and  Others  (1).  ^g^j 

(Cr.  &  Ph.  305—316.)  June  29. 

Observations  on  OuUeridtfe  v.  StihreN,  36  R.  R.  355  (1  My.  &  K  486).  ^^ 

[In  this   case  the  Lord   Chancellor,  referring  to  the  above-         l,c. 
mentioned  case  of  Gutterid{)e  v.  StiUcelU  said :]  [  305  ] 

Sir  J.  Leach's  view  in  that  case  is  more  correct  than  Lord  [  312  ] 
Bboughah's,  because  it  would  follow  from  Lord  Brougham's,  that 
even  where  an  executor  had  assented  to  a  legacy,  he  might  still  sue 
for  the  fund,  out  of  which  the  legacy  was  to  be  paid,  on  the 
strength  of  his  legal  *title,  without  making  the  legatee  a  party ; 
which  would,  in  fact,  be  administering  the  fund  in  the  absence  of 
the  owner. 

(A/r.  WakefiAil :  LordBROuoHAM'sview,  however,  is  in  conformity 
with  that  of  Lord  King  in  Jones  v.  Goodchild  (2).) 

The  Lord  Chancellor  : 

There  is  no  statement  in  that  case,  that  the  legacy  had  been 
assented  to :  it  all  turns  upon  that. 


[  •313  ] 


THOMPSON  V.  GRIFFIN  (3)  i840. 

(Cr.  &  Ph.  317—324;  S.  C.  5  Jur.  90.)  ^  * 

Where,  in  a  marriage  settlement,  the  wife's  property  is  settled  upon  Lord 

herself  for  life,  for  her  separate  use,  with  remainder  to  her  children,  and  a  I^angdale 
mere  power  is  given  to  the  trustees  to  apply  the  income  of  the  property 

towardfi  the  maintenance  and  education  of  the  children ;  the  father  will  not  Appea  . 

be  entitled  to  require  that  any  part  of  the  income  shall  be  applied  to  the  1841, 

maintenance  of  the  children,  so  long  as  he  is  himself  of  ability  to  maintain  *'    '  * 

^«™-  Lord 

Bt  indentures  of  lease  and  release  and  assignment,  bearing  date  l.c. 

respectively  the  16th  and  17th  of   November,  1838,   and   made  [  317  ] 

(1)  Parti nifUm  v.  A.-Q.  (1869)  L.  R.  (3)   Wilson  v.   Turner  (1883)  22  Ch. 

4  H.  L.  100.  D.  521,  52  L.  J.  Ch.  270,  48  L.  T.  370. 

2)  3  P.  Wms.  32. 
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Thompson  between  George  Thomas  Thompson  of  the  first  part ;  Amelia 
Griffin.  Griffin  of  the  second  part ;  and  Thomas  William  Griffin,  and 
Henry  Patten  of  the  third  part ;  being  the  settlement  made  apon 
the  marriage  of  G.  T.  Thompson  with  Amelia  Griffin,  after  reciting, 
that  Amelia  Griffin  was  seised  and  possessed  of  certain  freehold 
and  leasehold  estates,  and  that  she  was  also  entitled  to  a  sum  of 
1,5002.  8  per  cent.  Annuities  which  had  lately  been  transferred  into 
the  names  of  Thomas  William  Griffin  and  Henry  Patten  upon  the 
trusts  thereinafter  mentioned:  it  was  witnessed  that  Amelia 
Griffin,  with  the  consent  of  George  Thomas  Thompson,  thereby 
conveyed  and  assured  the  freehold  estates  to  Thomas  William 
Griffin  and  Henry  Patten  and  their  heirs,  to  the  use  of  herself,  her 
heirs,  and  assigns,  until  the  marriage,  and  from  and  after  the 
marriage,  to  the  use  of  Thomas  William  Griffin  and  Henry  Patten 
during  her  life  upon  trust  for  her  separate  use,  and,  after  her  death, 
to  the  use  of  the  eldest  or  only  son  of  the  marriage,  in  fee,  to  be 
a  vested  interest  in  him  ;  but  if  there  should  not  be  any  such  son, 
or  being  such,  if  he  should  die  under  the  age  of  twenty-one  years, 
without  leaving  lawful  issue  living  at  the  time  of  his  death,  then  to 
the  use  of  the  daughter  of  the  marriage,  if  only  one,  and  if  there 
should  be  more  than  one  daughter,  then  to  the  use  of  all  the 
daughters  of  the  marriage,  to  be  equally  divided  between  them, 
with  cross  remainders  in  case  of  any  dying  before  the  age  of 
[  •318  ]  twenty-one  or  marriage ;  and  in  *case  there  should  not  be  any  son 
or  sons,  daughter  or  daughters  of  the  marrfage,  or  if  all  of  them 
should  die  under  the  age  of  twenty-one  years,  and  neither  of  them 
should  leave  any  issue  living  at  his  or  her  death,  and  Amelia 
Griffin  should  survive  G.  T.  Thompson,  then  to  the  use  of  Amelia 
Griffin,  her  heirs  and  assigns  for  ever;  but  if  G.  T.  Thompson 
should  survive  Amelia  Griffin,  then  to  such  uses  as  she  should, 
by  will,  appoint ;  and,  in  default  of  such  appointment,  or,  subject 
thereto,  to  certain  uses  therein  mentioned.  And  it  was  further 
witnessed,  that  Amelia  Griffin,  with  the  like  consent,  thereby 
assigned  the  leasehold  estates  to  the  same  persons,  in  trust,  after 
the  marriage,  for  the  separate  use  of  herself,  for  life ;  and,  after 
her  death,  in  trust  for  the  child,  if  only  one,  or  for  all  and  every 
the  children,  if  more  than  one,  of  the  marriage,  except  an  eldest 
or  only  son,  equally  to  be  divided  amongst  them,  if  more  than  one, 
as  tenants  in  common,  to  be  vested  in  sons  at  the  age  of  twenty- 
one,  and  in  daughters  at  that  age  or  marriage,  which  should  first 
happen.     Then  followed  a  clause,  by  which  it  was  agreed  and 
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declared,  that  the  trustees  or  trustee  of  the  settlement  for  the  time  Thompson 
being  should  have  power,  after  the  decease  of  Amelia  Griffin,  to  qriffin. 
apply  all  or  any  part  of  the  rents  and  profits  of  the  freehold  and 
leasehold  estates,  in,  for,  and  towards  the  maintenance  and  educa- 
tion of  the  child  or  children  presumptively  entitled  thereto  by 
virtue  of  the  limitations  or  trusts  aforesaid,  during  his,  her,  or 
their  minority  or  discoverture,  or  respective  minorities  or  discover- 
tures,  and,  if  more  than  one,  in  proportion  to  their  respective 
presumptive  shares  of  the  trust  premises;  and  if  the  whole  of 
such  income  should  not  be  so  applied,  then  that  the  surplus 
unapplied  income  should  be  improved  at  interest,  and  go  in 
augmentation  of  the  share  or  respective  shares  from  which  the 
same  should  have  arisen.  But  if  *there  should  be  an  only  or  an  only  [  ♦»!  o  ] 
surviving  child  of  the  marriage,  then  the  leasehold  premises  were  to 
be  held  in  trust  for  such  only  or  only  surviving  child,  absolutely  ;  and 
in  case  there  should  not  be  any  child  or  children  of  the  marriage, 
who,  being  a  son  or  sons,  should  live  to  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters,  should  live  to  attain 
that  age  or  be  married,  and  Amelia  Griffin  should  survive  G.  T. 
Thompson,  then  the  leasehold  estates  were  to  be  held  in  trust  for 
Amelia  Griffin  absolutely;  but  in  case  G.  T.  Thompson  should 
survive  Amelia  Griffin,  then  upon  trust  to  sell  a  sufficient  part  to 
pay  certain  legacies,  and  subject  thereto  in  trust  for  G.  T.  Thomp- 
son for  his  life,  and  after  his  death  for  such  persons  as  Amelia 
Griffin  should,  by  her  will,  appoint,  and,  in  default  of  such 
appointment,  or,  subject  thereto,  upon  certain  other  trusts  therein 
mentioned.  And,  lastly,  it  was  declared  that  the  trustees  should 
stand  possessed  of  the  1,5002.  3  per  cent.  Annuities  upon  the  same 
trusts  as  were  before  mentioned  with  respect  to  the  leasehold 
estates  (i). 

The  wife  died  in  the  month  of  September,  1839,  having 
previously  executed  her  power  of  appointment,  as  to  the  whole 
of  the  settled  property,  in  favour  of  her  husband,  absolutely,  and 
leaving  an  infant  son,  the  plaintiff,  who  was  the  only  issue  of  the 
marriage. 

The  bill,  which  was  filed  shortly  after  the  wife's  death,  on  behalf 
of  the  infant,  against  his  father  and  other  proper  parties,  prayed, 
amongst  other  things,  that  it  might  be  referred  to  the  Master  to 

(1)  The  reporters  have  been  obliged      consequence   of   the  impossibility  of 
to  take  this  statement  of  the  settlement     procuring  a  copy  of  the  deed. 
from  the  pleadings  in  the  cause,  in 
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Thompson     inquire  whether  any  and  what  sum  ought  to  be  allowed  out  of  the 

Griffin.      *income  of  the  settled  property  for  the  maintenance  of  the  plaintiff. 

[  '320  J  The  Master  of  the  Bolls,  by  the  decree  in  the  cause,  made 

the  reference  conditionally  only,  upon  the  Master's  finding  that  the 

father  was  not  of  ability  suitably  to  maintain  the  plaintiff. 

The  defendant,  the  father,  appealed  from  that  part  of  the  decree, 
insisting  that  the  reference  ought  to  have  been  unconditional. 
The  appeal  now  came  on  to  be  heard. 

Mr,  Richards  and  Mr.  Dixon,  for  the  appellant,  cited  Mumhf 
V.  Lord  Howe  (i),  Meacher  v.  Youmj  (2),  Stocken  v.  Stocken  (3). 

Mr,  Rolt  appeared  for  the  infant  plaintiff,  in  support  of  the 
decree. 

Mr.  liichardSf  in  reply. 

1841.         The  Lord  Chancellor: 

./an,  23. 

—  I  have  not  had  the  advantage  of  seeing  any  note  of  the  judgment 

of  the  Master  of  the  Eolls  in  this  case,  but  I  have  no  doubt, 
from  a  careful  examination  of  the  settlement,  that  it  was  right. 

If  the  property  of  the  children  had  been  derived  from  the  bounty 
of  a  stranger,  there  could  be  no  doubt  but  that  the  father,  being 
[  ♦321  ]  of  ability  to  maintain  his  children,  *could  not  be  entitled  to  any 
allowance  out  of  the  income  of  their  property  for  that  purpose  ; 
but  the  claim  of  the  father  rests  upon  the  distinction  which  has 
been  taken  between  the  cases  in  which  the  property  of  the  children 
is  derived  from  the  bounty  of  a  stranger,  and  those  in  which  they 
are  entitled  to  it  under  the  marriage  settlement  of  their  parents, 
such  as  Mundjf  v.  Ijord  Howe  (l),  Stocken  v.  Stocken  (s),  and 
Meacher  v.  Youmj  (2).  It  appears  to  me  that  the  distinction 
between  those  two  classes  of  cases  has  been  carried  quite  as  far 
as  can  be  justified  upon  principle.  In  some  of  them  it  has  been 
said  that,  in  the  case  of  marriage  settlements,  the  father  is  a 
purchaser,  and  therefore  entitled  to  an  allowance  for  the  mainten- 
ance of  his  children,  and  thereby  to  be  relieved  from  the  burthen 
which  the  law  throws  upon  him  of  maintaining  them  himself.  No 
doubt,  he  is  so,  if  the  contract  contained  in  the  settlement  gives 
him  such  a  benefit ;  but,  before  he  can  be  entitled  to  it,  he  must 

(1)  4  Br.  C.  C.  223.  (3)  48  B.  R.  16  (4  Sim.  132;  4  My.  & 

(2)  39  R.  R.  250  (2  My.  &  K.  490).         Cr.  95). 
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show  that  such  was  his  contract.  Bo,  iii  the  case  of  a  legacy  from  Thompson 
a  stranger,  if  the  intention,  to  be  found  in  the  construction  of  the  griffin. 
will,  appears  to  have  been,  that  the  father  should  have  such  a 
benefit,  the  Court  is  bound  to  give  it  to  him.  In  both  cases,  the 
question  is  one  of  construction  and  intention.  In  all  the  cases 
referred  to,  there  were  distinct  and  positive  trusts  to  apply  the 
income  to  the  maintenance  of  the  children,  applicable,  according 
to  the  construction  put  upon  the  whole  of  the  provision,  to  the 
case  of  a  surviving  father. 

If,  in  these  cases,  the  construction  was  correct,  the  order  for  main- 
tenance must  have  been  so :  for,  if  the  ^settlement  had  expressed  [  *B22  ] 
in  terms  what  the  Court  thought  it  sufficiently  expressed  upon  the 
construction  of  the  whole  of  the  provisions,  there  could  be  no  doubt 
but  that  such  a  trust  would  be  carried  into  effect.  In  the  present 
case,  I  find  no  such  trust ;  I  find,  indeed,  a  power,  and,  in  the  case 
of  the  freehold  property  which  is  vested  in  the  infant,  a  mere  power, 
at  the  discretion  of  the  trustees,  to  apply  part  of  that  income,  which 
would  otherwise  belong  to  the  infants,  for  the  purposes  of  their 
maintenance  and  education.  If  they  do  not  exercise  that  power, 
the  whole  income  belongs  to  the  children.  The  father  contends  that 
he,  by  the  authority  of  this  Court,  can  compel  them  to  exercise  that 
power,  for  the  purpose  of  giving  the  whole  or  part  of  this  income  to 
him.  This  would  be  going  far  beyond  any  of  the  other  cases.  I 
cannot,  upon  this  settlement,  find  any  trust  for  the  benefit  of  the 
father,  or  any  contract  that  he  should  be  relieved,  out  of  the  settled 
property,  from  the  burden  of  supporting  his  children. 

This  would  have  been  my  view  of  the  case,  if  it  were  clear  that 
the  provision  in  the  settlement  as  to  maintenance  applied  to  the 
case,  which  exists,  of  there  being  only  one  child  ;  but  that  does  not 
appear  to  me  to  be  the  true  construction  of  the  settlement.  The 
freehold  property  is  clearly  vested  in  the  plaintiff.  Upon  the  death 
of  the  mother,  the  limitation  is  to  the  use  of  the  eldest  or  only  son 
and  his  heirs  in  fee.  If  there  should  be  no  son,  the  daughters  were 
to  take  the  freehold  property  between  them,  with  survivorship 
between  them  if  any  died  before  twenty-one  or  marriage,  and  if 
none  should  attain  that  age  or  marry,  with  remainder  over,  which 
may  explain  the  term  **  presumptive  shares  "  in  the  power  to  main- 
tain. Of  the  leaseholds,  the  trustees,  after  the  death  of  the  mother, 
were  to  stand  possessed  in  trust  for  the  child  of  the  marriage,  if  only 
one ;  and  *after  providing  for  the  event  of  there  being  more  than  r  *323  ] 
one,  it  is  declared,  that  if  there  should  be  an  only,  or  an  only 
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Thompson  surviving  child,  then  the  said  leasehold  premises  should  be  held  in 
Oriffin.  trust  for  such  only,  or  only  surviving  child,  absolutely.  The  stock 
was  settled  in  the  same  manner.  If,  however,  there  were  more 
children  than  one,  the  leaseholds  and  the  stock  were  to  be  held  in 
trust  for  all  except  the  eldest  son,  to  be  vested  in  such  of  them  as 
being  sons  should  attain  twenty-one,  or  being  daughters  should 
attain  that  age  or  marry.  And  then  immediately  follows  the  pro- 
vision for  maintenance,  being  a  power  for  the  trustees,  after  the 
death  of  the  mother,  to  apply  all  or  any  part  of  the  rents  from  the 
freehold  and  leasehold  property,  for  or  towards  the  maintenance  and 
education  of  the  child  or  children  presumptively  entitled  thereto 
during  his  or  her  minority  or  discoverture  ;  and  if  more  than  one, 
in  proportion  to  their  respective  presumptive  shares  of  the  said  trust 
premises ;  and  if  the  whole  should  not  be  so  applied,  the  surplus 
unapplied  income  was  to  be  improved  at  interest,  and  go  in  augmen- 
tation of  the  share  or  respective  shares  from  which  the  same  should 
have  arisen ;  but  if  there  should  be  an  only  or  an  only  surviving 
child,  then  the  said  leasehold  premises  should  be  held  in  trust  for 
such  only  or  only  surviving  child,  absolutely.  The  power,  therefore, 
applies  only  to  presumptive  shares,  which  could  exist  only  in  the 
event  of  there  being  more  children  than  one,  and  as,  there  being 
only  one  child,  all  his  interests  are  vested,  though  subject,  as  to  the 
personalty,  to  be  devested  by  death  under  twenty-one,  the  provision 
as  to  maintenance  does  not  seem  to  apply  to  his  case ;  and  there  is 
an  obvious  reason  for  not  including  the  case  of  an  only  son  in  the 
provision  for  maintenance,  because,  as  all  the  income  of  the  vested 
property  would  belong  to  such  eldest  son,  there  could  be  no  difficulty 
[  *324  ]  in  applying  it  for  his  maintenance  and  education  if  it  ^should  be 
required  ;  but  as  to  the  shares  of  the  younger  children,  as  they  were 
contingent,  and  the  income  as  well  as  the  capital  might,  by  their 
deaths  before  the  periods  of  vesting,  become  the  property  of  others, 
there  was  an  obvious  reason  for  giving  a  power  to  apply  the  income, 
if  necessary,  for  the  maintenance  of  such  children. 

This  construction  of  the  settlement  deprives  the  father  of  the  only 
grounds  upon  which  his  claim  was  attempted  to  be  supported. 

The  appeal  must  he  dismissed,  uith  costs. 


VOL.  uvJ  1841.    CH.    CR.  &  PH.  325—888.  315 

WHITWORTH   V.  GAUGAIN.  i84i. 

Mau  31. 
((.V.  &  Ph.  325—338  ;  S.  C.  10  L.  J.  Ch.  317 ;  5  Jur.  523.)  ,/«^  1. 


[This  vfAs  an  interlocutory  application  in  a  cause,  the  hearing  of       r  325  1 
which  is  reported  in  3  Hare,  416.] 


In  thk  Matter  op  JOHN  BEIDGE,  a  Person  found  to  be       ,^?*^- 

'  July  19. 

OF  Unsound  Mind.  au^.  ii. 

(Cr.  &  Ph.  338—351 ;  S.  C.  10  L.  J.  Ch.  404 ;  6  Jur.  69.)  ^^ 

Lunacy  may  be  traversed  as  of  right  by  a  person  found  lunatic,  notwith-  t  r*       ' 

standing  that  palpable  delusions  are  entertained  by  him  upon  a  particular  point.         j.  J„  *  ■. 

But  the  aUowance  of  a  sum  of  money  out  of  the  estate  of  the  party  found 
lunatic,  towards  defraying  the  expense  of  the  traverse,  is  subject  to  the  Lord 
Chancellor's  discretion. 

A  COMMISSION,  in  the  nature  of  a  writ  de  lunatico  inqnirendo, 
having  issued  to  inquire  of  the  lunacy  of  John  Bridge,  an  inquisition 
was  taken  in  the  month  of  June,  1841,  by  which  it  was  found  that 
be  was  a  person  of  unsound  mind,  so  that  he  was  not  sufficient  for 
the  government,  fee.  Three  of  the  jurymen,  however,  dissented 
from  the  verdict. 

After  the  return  of  the  inquisition,  the  usual  order  was  obtained 
for  a  reference  to  the  Master  to  appoint  committees ;  and  a  sum  of 
1,300/.,  which  was  in  the  hands  of  a  Mr.  Asals,  with  whom  the 
lunatic  had  lodged,  and  which  constituted  nearly  the  whole  of  his 
property,  except  a  pension  of  1601.  per  annum,  to  which  he  was 
entitled  for  his  life,  from  the  Board  of  Customs,  was  brought  into 
Court. 

Pending  the  proceedings  under  that  reference,  a  petition  was  pre- 
sented, in  the  name  of  the  lunatic,  praying  *that  he  might  be  at       [  *389  j 
liberty  to  traverse  the  inquisition,  and  that  all  further  proceedings 
under  the  commission  might,  in  the  mean  time,  be  stayed. 

The  petition  being  opposed  by  the  nephew  of  the  lunatic,  who  had 

sued  out  the  commission,  affidavits  were  filed,  on  the  one  side  and 

on  the  other,  embodying  the  evidence  taken  before  the  inquisition, 

from  which  it  appeared  that  the  lunatic  had,  for  some  time,  laboured 

ander  various  delusions  respecting  a  supposed  sum  of  200,000/., 

wfaich  he  imagined  had  been  left  to  him  by  a  person  named  Long, 

and  to  be  then  standing  in  his  own  name  in  the  Bank  of  England, 

wbere  he  conceived  that  some  of  the  cashiers  were  in  a  conspiracy 

to  defraud  him  of  it.    It  further  appeared,  from  the  same  evidence, 

that,  in  consequence  of  his  repeated  applications  at  the  Bank  for  the 
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In  re  money,  and  his  violent  behaviour  to  some  of  the  officers  when  he 
was  informed  that  there  was  no  such  sum  belonging  to  him,  orders 
had  been  given  to  refuse  him  admittance ;  and  that,  having  accord- 
ingly been,  on  the  next  occasion,  stopped  at  the  door  of  the  Bank, 
he  had  committed  a  violent  assault  with  a  sword-stick,  upon  the 
porter,  for  which  he  was  taken  into  custody.  It  appeared,  however, 
that  upon  all  other  subjects  he  was  rational  and  inoffensive ;  and 
that,  notwithstanding  his  delusions  respecting  the  sum  of  money, 
his  expenditure  was  economical,  and  adapted  to  the  means  which  he 
really  possessed. 

It  further  appeared,  from  the  affidavits,  that  upon  his  being  taken 
into  custody  and  threatened  with  an  indictment  for  his  assault  at 
the  Bank,  he  had  been  released  on  the  ground  of  insanity,  through 
the  interposition  of  Mr.  Asals,  who  undertook  to  place  him  in  a 
lunatic  asylum,  and  to  pay  a  sum  of  200/.  to  the  Bank  in  case  he 
[  *340  ]       should  be  liberated  and  should  thereafter  commit  any  breach  *of 
the  peace  towards  any  of  their  officers.    It  appeared  that,  in  pur- 
suance of  that  undertaking,  Mr.  Asals  had  placed  him  in  an  asylum 
near  London,  where  he  had  remained  nine  weeks  ;  but  that,  in  con- 
sequence of  the  irritation  occasioned  by  his  confinement,  he  had,  by 
the  advice  of  his  medical  attendant,  and  with  the  consent  of  the 
officers  of  the  Bank,  been  removed,  about  the  time  of  taking  the 
inquisition,  to  the  house  of  a  relation  of  Mr.  Asals,  at  Bethnal 
Green,  where  he  had  ever  since  resided,  under  the  care  of  a  keeper. 
It  further  appeared  that,  shortly  after  he  had  been  placed  in  the 
asylum,  Luke  Bridge  the  younger,  his  nephew,  who  afterwards  sued 
out  the  commission,  had  applied  to  Mr.  Asals,  and  demanded  to  have 
the  custody  of  the  lunatic's  person  and  property  delivered  to  him  ; 
but  that  Mr.  Asals  refused  to  comply  with  that  demand,  alleging  his 
liability  to  the  Bank  for  the  custody  of  the  lunatic's  person,  and 
his  responsibility  to  the  lunatic  himself,  in  the  event  of  his  recover- 
ing, for  the  safe  keeping  of  his  property.     It  also  appeared  that  Mr. 
Asals  had  taken  an  active  part  in  opposing  the  commission,  and  the 
proceedings  under  it,  on  behalf  of  John  Bridge :  but  it  was  distinctly 
stated,  in  the  affidavits,  that  the  present  application  was  made   at 
the  spontaneous  desire  of  John  Bridge,  and  in  pursuance  of  his 
own  personal  instructions  to  his  solicitor ;  and  that  Mr.  Asals  had 
taken  no  part  in  it,  either  directly  or  indirectly. 
The  petition  now  came  on  to  be  heard. 

Mr.  Rogers  and  Mr.  Kyle,  in  support  of  the  petition.    *     *      * 
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Mr.  Wakefield  and  Mr.  Romilly,  contra.     *     * 


Mr.  RogerSy  in  reply. 


«     ♦     « 


In  re 
Bridge. 

[341] 

[342] 


[The  cases  cited  by  counsel  are  referred  to  in  the  judgment.] 

The  Lord  Chancellor  said  : 

I  have  certainly  often  heard  Lord  Eldon  express  an  opinion  that 
a  traverse  was  matter  of  right,  though  it  is  difficult  to  reconcile 
that  opinion  with  the  previous  authorities,  and  the  practice  which 
has  prevailed  from  the  earliest  times  of  coming,  in  form  at  least,  to 
ask  for  leave. 

If  leave  is  given,  it  is  the  leave  of  the  Chancellor  ;  and  then,  if 
the  traverse  turn  out  unsuccessful,  it  would  be  difficult  to  make  the 
party  applying  pay  the  costs  of  the  traverse  personally  :  they  would 
come  out  of  the  ^estate ;  but  if  he  traverses  as  matter  of  right,  he 
would  do  it  at  his  own  risk  as  to  costs. 

Li  this  case,  if  the  evidence  turns  out  as  it  is  now  represented,  I 
should  be  very  unwilling  to  adopt  any  course  which  would  have  the 
e£feet  of  throwing  on  the  estate  the  expense  of  a  traverse.  There 
is  no  doubt,  upon  the  evidence  which  I  have  now  heard,  that  the 
party  is  a  fit  subject  for  a  commission  of  lunacy. 

Mr.  Rogers  then  suggested,  as  a  sort  of  middle  course,  that 
the  same  order  should  be  made  which  was  made  in  Shenvood's 
case  (1),  where,  he  said.  Lord  Eldon,  under  similar  circumstances, 
directed  an  inquiry  with  reference  to  the  support  and  residence 
of  a  lady  who  had  been  found  lunatic,  without  appointing  a  com- 
mittee. If  such  a  course,  he  said,  were  adopted  in  the  present 
case,  and  liberty  given  to  Mr.  Asals  to  attend  the  Master  upon  the 
reference  on  behalf  of  the  lunatic,  the  present  application  would  not 
be  persisted  in. 

Mr.  Wakefield  said  that  he  had  no  objection  to  such  reference, 
or  to  Mr.  Asals  attending  the  Master  upon  it,  provided  he  did  so  at 
his  own  expense. 

The  Lord  Chancellor  : 

If  the  inquisition  is  to  stand,  I  cannot,  after  what  I  have  heard, 
stop  short  of  appointing  a  committee  ;  but  if  the  friends  ask  for  a 

(1)  13  K.  K.  193,  198  (19  Yes.  280;  see  p.  290). 


[  •343  J 


318  1841.     CH,     CR.  &  PH.  343—345.  [r-r. 

In  re  reference  to  consider  of  a  scheme  for  the  support,  residence,  and 
care  of  the  lunatic,  it  is  an  application  which  I  cannot  refuse.  If 
Mr.  Asals  chooses  to  attend  the  reference,  he  may ;  and  should  he 
I  *344  ]  make  any  suggestion  to  the  Master  which  shall  be  for  "^the  benefit 
of  the  lunatic,  it  will  be  very  proper  that  he  should  be  paid  his 
expenses :  if  he  does  not,  he  will  have  to  bear  his  own  costs  of  bis 
attendance.  All  the  object  that  I  have,  and  all  thai  the  parties 
ought  to  have,  is  that  everything  should  be  suggested  which  is  likely 
to  contribute  to  the  comfort  and  benefit  of  this  unhappy  person.  If, 
therefore,  the  inquisition  is  to  stand,  the  order  for  the  appointment 
of  a  committee  may  be  accompanied  by  a  special  order  for  the 
Master  to  approve  a  scheme  for  the  residence  and  support  of  the 
lunatic,  Mr.  Asals  to  be  at  liberty  to  go  in  before  the  Master  on  the 
consideration  of  the  scheme,  and  the  costs  before  the  Master  to  be 
reserved.  At  present,  however,  I  make  no  order.  Let  the  petition 
stand  over  for  the  parties  to  consider  what  course  they  will  adopt. 

It  having  been  subsequently  intimated  to  the  Lord  ChamcblliOR 
that  the  petitioner  persisted  in  his  desire  to  traverse  the  inquisition, 
his  Lordship  desired  to  see  the  petitioner,  and,  after  having  had  a 
personal  interview  with  him,  now  delivered  his  judgment  as  follows. 

Avff.  n.      The  Lord  Chancellor  : 

This  is  a  very  distressing  case.  In  the  interview  I  had  with  this 
unfortunate  gentleman,  nothing  could  be  more  manifest  than  his 
delusions  upon  one  subject,  while,  on  the  other  hand,  nothing  could 
be  more  rational  than  his  conversation  upon  all  other  subjects 
which  I  touched  upon.  And  though  there  is  evidence  of  his  having 
occasionally  committed  acts  of  violence,  he  betrayed  no  symptoms 
of  it  on  that  occasion,  either  in  his  manner  or  expressions.  Upon 
the  inquisition,  the  great  majority  of  the  jury  found  that  he  was  of 
unsound  mind;  and,  looking  at  the  evidence,  I  cannot  but  be 
surprised  that  any  of  the  jury  should  have  difi'ered  from  that 
[  *345  ]  opinion  :  because  ^the  existence  of  delusion  is  clearly  proved,  and 
upon  the  question,  whether  a  person  having  those  delusions  is  of 
unsound  mind  or  not,  no  doubt  whatever  can  be  entertained.  This 
individual,  however,  who  is  perfectly  competent  to  have  a  volition 
of  his  own,  and  to  consider  what  is  most  for  his  interest  in  matters 
unconnected  with  the  particular  delusions  under  which  he  labours, 
has  applied,  in  the  usual  way,  to  traverse  the  inquisition.  He  has 
stated  to  me  all  the  inconveniences  which  he  apprehends  from  the 


VOL.  uv.]  1841.     CH.    CR.  &  PH.  345—346.  319 

prosecution  of  the  commission,  and  says  that,  principally  owing  to        in  ra 
the  dissent  of  the  three  jarymen,  he  has  hopes  that,  on  another 
trial,  the  majority  of  the  jury  may  be  in  favour  of  his  sanity ;  and 
he  is  deUberately  anxious  to  have  the  question  investigated  again. 

Upon  this  application,  the  difficulty  I  feel  arises  from  the  state 
of  the  authorities    on    the   subject  of  traversing  an  inquisition. 
Independently  of  authority,  it  does  seem  to  me  a  very  wholesome 
provision  of  the  law  that  in  a  proceeding  by  which  a  man  may  be 
deprived  of  his  liberty,  and  the  control  over  his  property,  every 
means  should  be  afforded  to  him  of  having  the  fact  which  is  the 
foundation  of  the  proceeding  ascertained  beyond  all    doubt  and 
controversy.     And  for  that  purpose  a  traverse  was  given.     Now,  it 
must  be  remembered,  that,  at  the  time  that  right  of  traverse  was 
given,  the  practice  of   the  Grown  was    to  seize  the  property  of 
lunatics  to  its  own  use ;  and,  looking  at  the  purposes  to  which  these 
inquisitions  were  at  that  period  frequently  made  subservient,  it  is 
reasonable  to   suppose  that  the  object  of    the  Legislature  in  the 
various  statutes  (i)  which  were  passed  in  early  times  was  to  protect 
the  subject  against  improper  inquisitions  found  at  the  instance  of 
*the  Crown  ;   and,  assuming  that  to  have  been  the  object  of  the       [  *S46  j 
right  of  traverse,  it   would  be  strange   if   that  right  was  to  be 
exercised  only  at  the  discretion  of  a  servant  of  the  Grown.    It  is 
true  that  this  necessity  for  the  right  of  traverse  is  now  diminished, 
because,  though  the  party  is  still  deprived  of  the  control  over  his 
property,  the  use  and  enjoyment  of  it  is  left  to  him.    But  the  law 
upon  the  right  of  traverse  has  undergone  no  change  since  that 
alteration  took  place:    it  still  depends  upon  the  early  statutes 
which  originally  gave  that  right ;  and  though  some  expressions  are 
to  be  found  in  those  statutes  which  seem  to  point  to  a  discretion  in 
the  Chancellor,  yet  all  these  statutes  upon  the  subject  proceed  upon 
the  ground  of  the  necessity  of  affording  some  protection  to  the  sub- 
ject.   If,  indeed,  any  distinct  authorities  were  to  be  found,  putting 
a  construction  upon  these  enactments  and  upon  the  right  which 
they  were  intended  to  give,  any  inference  that  one  might  be  disposed 
to  draw,  as  to  their  object  and  effect,  from  the  circumstances  of  the 
times  in  which  they  were  passed,  must  have  yielded  to  the  weight 
of  those  authorities :  but  it  is  hardly  possible  to  state  a  case  m 
which  the  authorities  are  more  equally  balanced.     I  find  Lord 
Habdw*ickb  and   Lord  Thurlow  stating  distinctly^  that,  in  their 

;1)  See  36  Edw.   III.  c.   13,  8  Hen.   Vf.  c.   16,   18  Hen.  \1,  c.  6,  2  &  3 
Edw.  VI.  c.  8,  8.  6. 
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In  re  opinion,  it  ie  discretionary  in  the  Chancellor ;  and  I  find  Lord 
BossLYN  and  Lord  Eldon  holding  an  equally  decided  opinion  the 
other  way.  In  the  case  of  Ex  parte  Roberts  (i),  and  in  Banisley's 
case  (2),  Lord  Habdwicee  states  his  opinion  that  it  is  discretionary. 
In  the  matter  of  Fust  (3),  Lord  Thurlow  expressed  a  similar  opinion, 
founding  his  opinion  on  the  eases  which  had  been  decided  by  Lord 
Hardwickb.  In  Feme's  case  (4),  Lord  Rosslyn  says  it  is  of  right. 
[*347]  *And  in  Ward's  case  (5),  the  application  being  on  behalf  of  a 
stranger,  Lord  Eldon  refused  it ;  but  he  stated,  that  if  it  had  been 
on  behalf  of  the  person  found  a  lunatic,  it  would  have  been  a 
matter  of  right,  that  is,  he  would  not  have  been  at  liberty  to  refuse 
it  :  and  he  expressed  the  same  opinion  in  Sherwood's  case  (6),  where 
he  again  says  that  the  traverse  is  a  matter  of  right. 

Now,  if  I  had  not  a  strong  disposition  in  favour  of  the  right — it 
being,  I  conceive,  essential  to  the  protection  of  every  individual 
that  he  should  have  the  power,  by  a  proceeding  of  his  own,  to 
challenge  the  decision  of  a  jury  summoned  adversely  against  him, 
which  takes  from  him  his  personal  liberty  and  the  enjoyment  of 
his  property — I  think  I  am  bound,  on  a  question  of  so  much  doubt, 
to  adhere  to  the  last  decisions,  where  I  find  they  stand  on  the 
authority  of  two  such  men  as  Lord  Eosslyn  and  Lord  Eldon,  who 
had  the  former  decisions  under  their  consideration,  and  must  be 
supposed  to  have  had  regard,  in  forming  their  opinion,  to  the 
contrary  opinion  which  had  been  entertained  by  the  two  preceding 
Chancellors. 

In  the  present  case,  after  what  I  have  seen  of  this  individual,  I 
cannot  entertain  any  expectation  that  any  other  jury  will  come  to  a 
different  conclusion.  The  gentleman  himself  has  very  small  means 
of  subsistence ;  sufficient,  indeed,  to  support  him  in  a  considerable 
degree  of  comfort  at  present ;  but  totally  inadequate  to  meet  the 
expense  of  an  adverse  litigation.  Those,  therefore,  who  have  his 
interest  at  heart  would,  in  my  opinion,  be  acting  the  part  of  friends 
to  him  if  they  would  endeavour  to  prevent  this  useless  expenditure 
of  money  :  but  when  the  individual  tells  me  that  he  is  desirous  of 
[  'SIS  ]  ^traversing,  and  when  he  is  perfectly  competent  to  exercise  an  act 
of  volition  upon  that  subject,  I  cannot  feel  that  I  am  justified  in 
saying  that  the  finding  of  one  jury  shall  be  conclusive,  and  that 
he  shall  be  deprived  of  that  right  which,  in  my  opinion,  upon  the 

(1)  3  Atk.  o,  30S.  (4)  5  Yp8.  832.     See  13  R.  R.  UJo, »?. 

(2)  lb,  184.  (o)  (i  Yes.  579. 

(3)  1  Cox,  418.  (6)  13  R.  R.  195  (19  Vesi.  280). 
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statutes,  and  the  authority  of  Lord  Eldon  and  Lord  Kosslyn,  he  is 
entitled  to. 

I  am,  therefore,  of  opinion,  that  if  the  application  is  persevered 
in,  I  cannot  refuse  him  the  right  of  traverse. 

Mr.  Rogers  then  *  *  asked  that  a  competent  sum  might 
be  allowed  out  of  the  fund  in  Court  to  defray  the  expense  of  the 
traverse.     *     *     * 

The  Lord  Chancellob  : 

Before  I  make  any  order  of  that  kind,  I  should  like  to  have  the 
answer  of  J/r.  Bridge,  whether  he  intends  to  go  on  with  the  traverse 
at  all.  It  is  by  no  means  to  be  assumed  that  I  am  to  advance 
money  for  a  purpose  which  I  am  quite  sure  will  tend  to  the  injury 
of  the  individual. 

Mr.  Rogers  said,  unless  the  usual  order  was  made,  it  would 
deprive  his  client  of  the  means  of  traversing. 

The  Lord  Chancellor  : 

If  he  has  any  probability  of  succeeding,  he  will  find  no  diflBculty  in 
obtaining  the  means  of  traversing.  I  do  not  refuse  the  allowance : 
but  this  is  not  a  case  in  which  I  should  encourage  the  proceeding, 
and  I  therefore  make  no  order  at  present. 


In  re 
Bbidge. 


[349] 


[350] 


CAMPBELL  V.  SCOTT  (1). 

(11  Simons,  31—40;  S.  C.  11  L.  J.  Ch.  166 ;  6  Jur.  186.) 

The  defendants  published  a  work  containing  an  original  essay  on  modem 
English  poetrr,  biographical  sketches  of  43  modern  poets,  and  selections 
from  their  poems,  amongst  which  were  six  short  poems  and  parts  of 
longer  poems,  the  copyright  whereof  belonged  to  the  plaintiff.  The 
selections  constituted,  altogether,  the  bulk  of  the  defendants'  work;  but 
were  alleged  to  have  been  introduced  into  it  for  the  purpose  of  illustrating 
the  essay.  The  Court  restrained  the  publication  of  the  defendants*  work,  as 
being  an  infringement  of  the  plaintifi's  copyright. 

The  bill  complained  that  the  defendants,  Messrs.  Scott  and  Geary, 
who  were  booksellers  and  publishers  in  London,  had  published  and 
sold,  without  the  plaintiff 's  leave,  certain  poems  which  the  plaintiff 
bad  composed,  and  the  copyright  of  which  was  vested  in  him  :  and 

(1)  Walter  t.  BUinkopff  [1892]  3Ch.  489,  61  L.  J.  Ch.  521. 
R.R. — VOL.  LIV.  21 
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Campbell    it  prayed  for  an  account  and  payment  of  the  profits  of  the  sale,  and 
Scott.       for  an  injunction  to  restrain  the  further  sale  of  those  poems. 

The  hill  and  the  plaintiff's  affidavit  in  support  of  it,  stated  that 
the  plaintiff  had,  at  various  times,  composed  divers  poems  and 
caused  them  to  be  printed,  published  and  sold  for  his  own  benefit, 
and  that  the  entire  copyright  therein  *  *  still  remained  vested 
[  32  j  in  him :  *  *  that,  in  January,  1842,  the  defendants  printed  and 
published  a  work  intituled  :  **  Book  of  the  Poets  " — "  The  Modern 
Poets  of  the  Nineteenth  Century,*'  and,  in  such  work,  they  had, 
without  the  leave  or  licence  of  the  plaintiff,  printed  and  published, 
amongst  other  things,  divers  of  the  said  original  poems,  entire, 
composed  by  the  plaintiff,  and  called  :  "  Ye  Mariners  of  England," 
'*Lord  Ullin's  Daughter,"  "  Glenara,"  "Song  of  the  Greeks," 
**  The  Turkish  Lady ''  and  **  The  Last  Man ;  '*  and  also  copious 
selections  from  others  of  such  poems :  that  several  of  the  plaintiff's 
poems  so  printed  and  published  by  the  defendants,  were  amongst 
the  most  popular  and  characteristic  of  his  works  ;  and  the  plaintiff's 
right  and  interest  to  and  in  the  copyright  of  the  said  original  com  - 
positions,  and  his  profits  by  the  sale  of  the  same,  were  likely  to  be 
greatly  injured  and  endangered  by  the  defendants'  unauthorized 
publication. 

«  «  aK  »  « 

I  5<5  ]  The  plaintiff  now   moved    for    an    injunction    to  restrain  the 

defendants  from  selling  or  exposing  for  sale  any  further  copies  of 
the  work  or  volume  called  **  The  Book  of  the  Poets  " — "  The 
Modern  Poets  of  the  Nineteenth  Century,"  or  such  part  or  parts 
thereof  as  consisted  of  the  plaintiff's  original  compositions,  com- 

[  ♦se  J  prized  *between  pages  233  and  251,  both  inclusive,  of  the  said 
volume,  and  from  printing  or  publishing  the  same  or  any  other  of 
the  plaintiff's  compositions,  in  any  other  volume  or  work,  without 
the  plaintiff's  leave. 

Mr.  Cooper  and  Mr,  Coleridge,  in  support  of  the  motion  : 

The  defendants  have  taken,  from  the  plaintiff's  work,  733  lines, 
embracing  six  entire  poems  and  copious  extracts  from  "  The 
Pleasures  of  Hope  "  and  other  poems  composed  by  the  plain tiflF. 
The  taking  is  not  denied ;  but  the  defence  set  up  is  that  the  case 
comes  within  the  exception  in  favour  of  criticism  and  fair  quotation  ; 
or,  if  not,  that  no  injury  has  been  done  to  the  plaintiff.  In  order 
to  bring  a  case  within  the  exception  in  favour  of  criticism,  the 
crlti(]ue  must  not   be  colourable.     Here   criticism  was    not    the 
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paramount  or  principal  object  of  the  work  complained   of :    the     Campbell 
principal  object  was  to  publish  the  poems  of  the  plaintiff  and  of       jijcott. 
other  authors,  without  paying  for  them.     The  work  is,  in  fact,  a 
book  of  selections,  w^ith  a    short  essay  at  the  beginning    and   a 
biographical    sketch    of    each    of    the    authors  of   the     selected 
poems.     *     ♦     * 

Mr.  K.  Parbn-  and  Mr,  Glasse,  for  the  defendants  :  [  37  J 

*  *  The  defendants'  work  consists  of  790  pages,  and  only  18 
are  taken  from  the  plaintiff's  work.  The  selections  were  not  made 
animo  fnrandi,  but  for  the  legitimate  purpose  of  illustrating  the 
essay  at  the  beginning  of  the  volume,  and  the  biographical  notice 
of  the  author.  The  plaintiff  can  sustain  no  injury  by  the  publi- 
cation of  the  defendants'  work ;  for  it  is  not  a  substitute  for  that 
work,  and  it  is  sold  at  a  much  higher  price.  Indeed,  the  sale  of 
the  plaintiff's  work,  as  appears  by  the  defendants'  affidavit,  will  be 
promoted  by  the  defendants'  publication  :  Dodsley  v.  Kinnersley  (i), 
liundell  V.  Murray  (2),  Ronorth  v.  JVilkea  (3). 

Thp:  Vice-Chancellor  : 

In  this  case  the  legal  right  is,  prima  f(unr,  quite  clear  with  the 
plaintiff;  because  it  is  not  denied  that  the  *extracts  complained        [•38J 
of,  are  taken,  literally  as  they  stand,  from  the  plaintiff's  work. 

Then,  is  the  w^ork  complained  of  anything  like  an  abridgement  of 
the  plaintiff's  work,  or  a  critique  upon  it?  Some  of  the  poems  are 
given  entire ;  and  large  extracts  are  given  from  other  poems : 
and  I  cannot  think  that  it  can  be  considered  as  a  book  of  criticism, 
when  you  observe  the  way  in  which  it  is  composed.  It  contains 
790  pages,  84  of  which  are  taken  up  by  a  general  disquisition  upon 
the  nature  of  the  poetry  of  the  nineteenth  century  :  then,  without 
any  particular  observation  being  appended  to  the  particular  poems 
and  extracts  from  poems  which  follow,  there  are  758  pages  of 
selections  from  the  works  of  other  authors ;  and,  therefore,  I 
cannot  think  that  the  work  complained  of  can,  in  any  sense,  be 
said  to  be  a  book  of  criticism.  If  there  were  critical  notes 
appended  to  each  separate  passage,  or  to  several  of  the  passages 
in  succession,  which  might  illustrate  them,  and  show  from  whence 
Mr.  Campbell  had  borrowed  an  idea,  or  what  idea  he  had  com- 
municated to  others,  I  could  understand  that  to  be  a  fair  criticism. 
But  there   is,   first   of  all,  a   general  essay,  then  there  follows  a 

(1)  Amb.403.  (3)  10  R.  R.  642  (I  Camp.  N.  T.  C. 

(2)  23  R.  B.  15  (Jacob,  3tl).  94). 
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Campbell     mass  of  pirated   matter,  which,  in   fact,  coDHtitates  the  value  of 
Scott.        ^he  volume. 

Then  it  is  said  that  there  is  no  animus  furatuli :  but  if  A. 
takes  the  property  of  B.,  the  animus  furandi  is  inferred  from  the 
act.  Here  there  is  a  very  distinct  taking,  and,  in  my  opinion,  it 
has  been  done  in  a  manner  which  the  law  will  not  permit. 

Roicorth  V.  Wilkes  was  a  case  in  which  75  pages  of  a  treatise  con- 
sisting of  118  pages,  were  taken  and  inserted  in  a  very  voluminous 
r  *89*J  work,  **  The  EncyclopsBdia  *Londinen8i8  " ;  and,  although  the  matter 
taken,  formed  but  a  very  small  proportion  of  the  work  into  which 
it  was  introduced,  the  jury  found  for  the  plaintiff,  who  was  the 
author  of  the  treatise. 

I  do  not  think  that  it  is  necessary  for  me  to  consider  whether 
the  selections  in  this  case  are  the  very  cream  and  essence  of  all 
that  Mr.  Campbell  ever  wrote ;  but  it  is  pretty  plain  that  they 
would  not  have  been  inserted  in  the  defendants'  work,  unless 
the  party  who  selected  them  thought  that  they  were  very  attractive 
in  themselves.  However,  it  so  happens  that,  in  turning  over  the 
pages  of  the  defendants*  publication,  I  find  an  extract  from  ''  The 
Pleasures  of  Hope,"  which  is  the  only  part  of  that  poem  of  which 
I  have  a  distinct  recollection  :  and  I  have  reason  to  suppose  that 
is  a  very  striking  passage,  because  it  has  remained  impressed  upon 
my  memory  for  so  many  years. 

Then  it  is  said  that,  with  respect  to  three  of  the  selected  poems, 
the  Court  ought  not  to  interfere  in  the  present  case.  I  admit 
that  they  are  not  contained  in  Moxon's  edition  of  the  plaintiff^s 
works,  published  in  1840;  but  nevertheless  there  is  a  general 
statement,  in  the  bill,  that  the  plaintiff  composed  them  all.  And  I 
observe  that  Mr.  Campbell  is  the  sole  plaintiff:  the  bill  is  not  filed 
by  him  and  Mr.  Moxon,  or  by  Mr.  Moxon  alone,  but  by 
Mr.  Campbell  solely :  and  I  consider  that  his  copyright  in  those 
three  poems  is  entitled  to  protection  equally  with  his  copy- 
right in  the  rest  of  the  matters  which  unquestionably  hav^e 
been  pirated  from  Moxon's  edition  and  copied  into  the  work 
complained  of. 

Then  the  only  question  is  whether  there  has  been  such  a  dnmmim 
[  *iO  ]  as  will  justify  the  party  in  applying  to  *the  Court ;  because  injuria 
there  clearly  has  been.  What  has  been  done  is  against  the  right 
of  the  plaintiff.  Now,  in  my  opinion,  he  is  the  person  best  able 
to  judge  of  that  himself;  and,  if  the  Court  does  clearly  see  that 
there  has  been  anything  done  which  tends  to  an  injury,  I  cannot 
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but  think  that  the  safest  rule  is  to  follow  the  legal  right  and  grant 
the  injunction. 

It  strikes  me  upon  the  whole,  therefore,  that  I  ought  to  grant  the 
injunction  in  this  case  ;  and  I  will  put  Mr.  Campbell,  if  the  other 
side  desire  it,  to  bring  such  action  as  he  may  be  advised. 

Mr.  K.  Parker  : 
Your  Honour  will  limit  the  time  for  bringing  the  action. 

The  Vice-Chancellor  : 

I  shall  do  here  as  I  have  done  in  other  cases  :  I  shall  grant  the 
injunction  giving  the  plaintiff  liberty  to  bring  such  action  as  he 
may  be  advised,  to  establish  his  legal  title,  and  reserve  the  further 
consideration  of  the  motion,  and  give  both  parties  liberty  to 
apply :  then,  if  the  action  is  not  brought  within  due  time,  you 
can  apply. 


Campbell 
r. 
Scott. 


DE  WITTE   V.  DE  WITTE(l). 

(11  Simons,  41-^2.) 

A  testator  bequeathed  bin  residue  in  trust  for  his  daughter  Sarah  and  her 
children,  independently  of  her  husband,  and  her  receipts  alone,  notwith- 
standing her  coverture,  to  be,  from  time  to  time,  a  sufficient  discharge: 
Held  that  the  daughter  and  her  children  living  at  the  testator's  death,  were 
entitled  to  the  residue  jointly. 

J.  Crutchley,  by  his  will,  after  making  several  specific  and 
pecuniary  bequests,  and,  amongst  them,  a  bequest  to  his  daughter 
Sarah  De  Witte,  for  her  life,  with  remainder  to  her  children,  gave 
the  residue  of  his  personal  estate  to  trustees,  in  trust  to  sell  and 
dispose  thereof  and  to  stand  possessed  of  the  proceeds  in  trust  for 
the  sole,  exclusive  and  peculiar  use  and  benefit  of  his  said  daughter 
Sarah  De  Wjtte  and  her  children,  independent  of  her  husband,  and 
her  receipts  alone,  notwithstanding  her  coverture,  to  be,  from  time 
to  time,  a  sufiicient  discharge. 

The  question  was  whether  Mrs.  De  Witte  took  the  residue  for  her 
life  with  remainder  to  her  children,  or  whether  she  and  her  children 
took  it  jointly. 

Mr.   Goodeve  for  the  children,   said  that  there  were  severaj 
instances,  in  the  preceding  part  of  the  will,  in  which  the  testator 

(1)  See  /Kj*/,  pp.  36S,  408,  and  see  253,  and  In  re  Heytou  (1887)  34  CL  I). 
y twill  V.  NtwiU    1872)  L.  K.  7  Ch.       511,  50  L.  J.  Ch.  775,  56  L.  T.  479. 


1840 
May  8. 


SHADWELL, 

V.-C. 

[41] 


;526 


1840.     CH.     11  SIMONS,  41—42. 


^R.R. 


De  Wittk     had  given  express  estates  for  life  to  Mrs.  De  Witte  and  his  other 
De  wIttk.    daughters,  with  remainders  to  their  respective  children. 

Mr.  Bethell  and  Mr.  Abraham^  for  Mrs.  De  Witte,  relied  on 
Morse  V.  Morse  (i)  as  governing  the  present  case,  and  said  that  the 
interpretation  contended  for  on  behalf  of  the  children,  was  not  a 
reasonable  one,  as  it  would  exclude  children  born  after  the  testator* s 
death. 

Mr.  F.  Bayleii  appeared  for  the  executors. 

The  Vice-Chancellor  : 

[  *^^  ]  I  have  looked  through  the  whole  of  the  will,  in  order  *to  ascertain 

what  the  testator  meant  by  the  words  which  he  has  used  in 
disposing  of  his  residuary  estate  ;  but  there  is  no  reason,  apparent 
on  the  face  of  the  instrument,  why  those  words  should  not  be  taken 
in  their  plain  and  ordinary  sense,  and  have  their  natural  effect  given 
to  them. 

Declare  that  Mrs.  De  Witte  and  her  children  living  at  the 
testator's  death,  are  entitled  to  the  testator's  residuary  estate,  as 
joint-tenants,  (the  interest  of  Mrs.  De  Witte  being  for  her  separate 
use,)  and  that  her  receipts  will  be  sufficient  discharges  for  all  monies 
that  shall  be  paid  to  her  during  the  continuance  of  the  joint-tenancy 
between  her  and  any  of  her  children. 


1840. 
Nay  27. 


Shadwelt., 
V.-C. 


HOOPEK  V.  BRODKICK. 

(11  Simons,  47—49.) 

The  lessee  of  an  inn  covenanted  to  iiw  and  keep  it  open  as  an  inn  during 
the  term,  and  not  to  do  any  act  whereby  the  licences  might  become  forfeited. 
The  lessee  having  threatened  to  do  certain  acts  inconsistent  with  the  first 
branch  of  the  covenant,  the  lessor  obtnineil  an  ex  jmrU  injunction,  restraining 
him  from  discontinuing  to  use  and  keep  open  the  premises  as  an  inn.  and 
fi'om  doing  any  act  whereby  the  liccuices  might  become  forfeited  or  be 
ivfused:  but  the  injunction  was  afterwartls  dissolved,  the  Court  having  no 
jurisdiction  to  restrain  a  person  fi*om  discontinuing  to  use  premises  as  an 
inn,  which  was  the  same,  in  effect,  as  onlering  him  to  keep  an  inn  ;  and  no 
intention  having  been  shown  on  the  part  of  the  defendant  to  violate  the 
negative  part  of  the  covenant. 

The  defendant  was  the  assignee  of  a  lease  of  the  "  Cross  Keys '' 
Inn  in  St.  John  Street,  Clerkenwell,  which  the  plaintiff  had  grante<l, 
and  which   contained   a  covenant  on  the  part  of  the  lessee,  his 

(1)  2  Sim.  4Sj. 
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executors,  administrators  and  assigns,  to  use  and  keep  open  the      Hoopeb 
demised  premises,  during  the  term,  as  an  inn,  provided  the  proper    brodkiok 
licences  for  that  purpose  could  be  obtained,  and  to  use  his  best 
endeavours  to  procure  the  licences  to  be  renewed  from  time  to  time, 
and  not  to  do  or  cause  or  permit  to  be  done  any  act  whereby  they  . 
might  become  forfeited  or  be  refused.   The  inn  proved  to  be  a  losing 
concern,  and  the  defendant  having  threatened  to  do  certain  acts 
inconsistent  *with  the  first  branch  of  the  covenant,  the  plaintiff  filed        T  *4iJ] 
the  bill   in  this  cause  for,  and  obtained,  ex  jyarte,  an  injunction 
restraining  the  defendant  from  discontinuing,  during  the  term,  to 
use  and  keep  open  the  premises  as  an  inn,  or  to  renew  the  licences, 
from  time  to  time,  provided  they  could  be  obtained,  and  from  doing 
or  causing  or  permitting  to  be  done  any  act  whereby  the  licences 
might  become  forfeited  or  be  refused. 

Mi\  (t,  Rk'hardH  and  Mr,  Palmer,  for  the  defendant,  now 
moved  to  dissolve  the  injunction.  [They  cited  Blakemore  v.  The 
(fiamortfan shire  Canal  Narujation  (l),  Kemhle  v.  Kean  (2),  Kimherleii 
v.  Jennings  (3),  and  other  cases. - 

Mr.  Knight  Bruce  and  Mr.  Bazalgette  for  the  plaintiff : 

*     *     Although  the  Court  cannot  compel  the  tenant  of  a  house  to 
carry  on  any  particular  trade  or  business  in  it,  it  may  *preventhim       [  *'^  ] 
from  using  the  house  for  any  other  purpose.     In  many  cases,  the 
injunction  of  this  Court,  must  be  mandatory  in  effect,  although  it  is 
prohibitory  in  form :  Morris  v.  Caiman  (4). 

The  Vice-Chancellor  : 

The  Court  ought  not  to  have  restrained  the  defendant  from 
discontinuing  to  use  and  keep  open  the  demised  premises  as  an  inn, 
which  is  the  same,  in  effect,  as  ordering  him  to  carry  on  the  business 
of  an  innkeeper ;  but  it  might  have  restrained  him  from  doing  or 
causing  or  permitting  to  be  done  any  act  which  would  have  put 
it  out  of  his  power,  or  the  power  of  any  other  person,  to  carry  on 
that  business  on  the  premises.  It  is  not,  however,  shown  that  the 
defendant  has  threatened  or  intends  to  do  or  to  cause  or  permit  to 
l>e  done  any  act  whereby  the  licences  may  become  forfeited  or  be 
refused  ;  and,  therefore,  the  injunction  must  be  dissolved. 

(1)  36  R.  R.  289  (1  My.  &  K.  lo4).     (3)  38  R.  R.  130  (6  Sim.  340). 
^2)  38  R.  R.  125  (6  Sim.  333).        (4)  11  R.  R.  230  (IS  Yes.  437). 
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1840.  FRYEE  V.  BANKEN. 

J^f^f^  12.  (11  SimoDS,  bb—ol.) 

Shadwell,  ''  I  give  to  my  wife,  all  my  ready  money  at  my  bankers,  in  my  dwellinj^- 

V:-C.  house,  or  elsewhere;  by  which  I  mean  money  not  invested  in  security  or 

[  55  ]  otherwise  bearing  interest,  but  what  I  may  have   in  hand  for  current 

expenses  at  the  time  of  my  decease." 

Hold  that  ca&h  balances  in  the  hands  of  the  testator's  bankers  and  of  liiis 
agent,  and  dividends  of  stock  due  at  the  testator's  death,  passed  by  the 
bequest ;  but  that  the  rent  due  for  a  house,  and  the  interest  of  a  sum  due 
on  mortgage,  did  not  pass. 

The  will  of  Cornelius  Fryer  contained  the  following  bequest : 
**  I  give  and  bequeath,  unto  my  dear  wife,  Susannah  Fryer, 
all  my  ready  money  at  my  bankers,  in  my  dwelling-house,  or 
elsewhere :  by  which  I  mean  money  not  invested  in  security  or 
otherwise  bearing  interest,  but  what  I  may  have  in  hand,  for  current 
income  and  expenses,  at  the  time  of  my  decease,  subject  to  the 
payment,  thereout,  of  the  legacy  of  50/.  hereinafter  given  to  Miss 
M.  Wilson,  now  residing  in  my  house.  I  also  give  and  bequeath, 
unto  my  said  dear  wife,  absolutely,  all  my  plate,  jewels,  trinkets, 
seals,  watches,  porcelain  and  other  china,  books,  pictures,  prints, 
paintings,  household  furniture,  linen,  wearing  apparel,  stores, 
1  'ofi  J  wines  and  other  liquors,  horses,  harness  and  carriages,  *together 
with  my  estate  and  interest  in  the  house  I  now  occupy,  or  such 
other  house  I  may  occupy  as  my  usual  residence  at  the  time  of  my 
decease,  and  all  the  effects  in  and  about  the  same,  excepting 
only  securities  for  money.  I  give  and  bequeath,  to  the  said 
M.  Wilson,  a  legacy  of  50Z.  to  be  paid  out  of  my  ready  money 
before  mentioned,  free  of  legacy  duty  or  other  deductions,  as  soon 
as  conveniently  may  be  after  my  decease."  And  after  giving 
some  other  pecuniary  legacies,  the  testator  bequeathed  the  residue 
of  his  estate,  to  the  defendants,  and  appointed  them  and  his 
wife,  who  was  the  plaintiff  in  the  cause,  the  executors  and  executrix 
of  his  will. 

The  testator,  at  his  decease,  had  a  cash  balance  in  the  hands  of 
his  bankers ;  another  cash  balance  in  the  hands  of  G.  Banken,  his 
agent  and  receiver,  on  whom  he  was  in  the  habit  of  drawing  as  on 
a  banker,  and  who  kept  a  running  account  with  him ;  interest  due 
on  a  mortgage ;  dividends  due  on  stock ;  and  rent  due  for  a  house. 
Eanken  was  agent  for  the  mortgagor  as  well  as  the  testator ;  and, 
as  the  interest  on  the  mortgage  became  due,  he  had  been  in  the 
habit  of  transferring  the  amount  from  time  to  time  from  the 
mortgagor's  account  to  the  credit  of  the  testator's  account:  but, 
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by  some   accident  or  oversight,   the  amount  of  the  half-year's 
interest  due  at  the  testator's  death,  had  not  been  so  transferred. 

The  question  was,  whether  any  and  which  of  the  sums  above 
mentioned,  passed  by  the  above  bequest. 

Mr.  Kiiiffht  Bruce  and  Mr.  Pole  appeared  for  the  plaintiff. 

Mr.  Jaeuh,  Mr.  Collins  and    Mr.  Sawyer  appeared   for   the 
residuary  legatees. 

The  Vice-Chancellor  held  that  the  balances  in  the  hands  of  the 
testator^s  bankers  and  of  his  agent,  and  the  dividends  due  on  the 
stock,  which  he  might  have  received  on  applying  for  them,  passed 
by  the  bequest :  but  that  the  rent  of  the  house,  and  the  interest  on 
the  mortgage  which  at  the  testator's  death  had  not  been  transferred 
to  the  credit  of  his  account  with  Banken,  who,  therefore,  then  held 
it  as  agent  for  the  mortgagor,  did  not  pass  (i). 


Fryeb 
Bankek, 
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STOPFORDr.    LORD   CANTERBURY. 

(11  Simons,  82—99;  S.  C.  4  Jur.  842.) 

A.,  on  bis  Bon's  marriage,  vested  certain  funds  in  trustees,  in  trust,  after 
the  deaths  of  himself  and  his  son,  for  the  daughters  of  the  marriage  at  the 
usual  periods,  and,  in  the  mean  time,  to  apply  the  income  of  each  daughter's 
share,  or  so  much  thereof  as  the  trustees  should  think  proper,  for  her 
maintenance  and  education.  The  son  died,  leaving  an  only  daughter,  an 
infant.  Her  mother  married  again.  The  infant,  to  whom  no  guardian  was 
appointed,  was  maintained  and  educated  by  her  mother  and  step-father ; 
and  A.  paid  them,  first,  200/.,  and  afterwards  300/.  a  yeai*,  on  the  infant's 
account;  and,  u|K>n  A.'s  death,  his  widow  continued  to  pay  the  300/.  a 
year,  and  received  the  income  of  the  tiiist-fuuds  for  her  own  benefit, 
conceiving  that  she  was  entitled  so  to  do  under  A.'s  will.  The  infant  being 
about  to  be  married,  the  settlement  was  referred  to;  and  it  was  then 
discovered  that  the  income  of  the  trust- funds  amounted  to  800/.  a  year. 
Whereupon  Uie  mother  and  her  second  husband,  who  had  expended  much 
more  than  the  300/.  a  yeai*  in  the  infant's  maintenance  and  education,  filed 
a  bill  against  A.'s  widow  and  the  trustees  (but  without  making  the  infant 
or  her  husband  parties),  in  order  to  recover  their  extra  expenditure.  The 
trustees  admitted  that  the  extra  expenditui-e  had  been  properly  incurred, 
and  that  they  should  have  increased  the  aUowance  for  the  infant,  had  they 
been  applied  to.  The  Court  directed  the  Master  to  inquii-e  what  was  proper 
to  be  allowed  to  the  plaintiffs,  for  the  infant's  maintenance  and  education, 
from  A.'s  death  until  the  infant's  marriage. 

Bt  the  settlement  on  the  marriage  of  Richard  John  Tibbits,  tlie 
son  of  Charles  Tibbits,  with  Horatia  Elizabeth  Lockwood,  dated  in 
April,   1817,   certain    estates  in   Warwickshire,   the    property  of 

(I)  See  Vai6fy  v.  Reynolds,  29  E.  E.  4  (5  Russ.  12). 
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Charles  Tibbits,  were  limited  to  Charles  Tibbits,  for  life,  with 
remainder  to  B.  J.  Tibbits  for  life,  with  remainder  to  the  first 
and  other  sons  of  the  marriage,  successively,  in  tail  male,  *with 
remainder  to  trustees,  for  the  term  of  600  years,  upon  trust  to  raise 
the  sum  of  10,000Z.,  for  or  towards  the  portion  of  the  daughter  or 
daughters  of  the  marriage,  and  to  be  paid  to  and  become  vested  in 
her  or  them  on  her  or  their  attaining  21,  or  marrying  under  that 
age :  and  it  was  declared  that  the  trustees  should  stand  possessed 
of  the  sum  of  18,798/.  Consols  therein  mentioned,  in  trust  for 
Charles  Tibbits  for  his  life,  and,  after  his  decease,  in  trust  for 
Bichard  John  Tibbits  for  his  life,  and,  after  the  decease  of  the  sur- 
vivor of  them,  upon  the  trusts  thereinafter  declared :  and  it  was 
thereby  declared  that,  when  certain  stocks,  funds,  and  securities 
constituting  the  portion  of  Horatia  Charlotte  Lockwood,  should  be 
transferred  to  the  trustees  pursuant  to  the  trusts  and  directions 
thereinbefore  contained  (i),  the  trustees  should  stand  possessed 
thereof  in  trust  for  B.  J.  Tibbits  during  his  life ;  and  that,  subject 
thereto  and  to  the  trusts  thereinbefore  declared  concerning  the 
18,793/.  Consols,  the  trustees  should  stand  possessed  thereof  and  of 
the  stocks,  funds,  and  securities  so  constituting  the  portion  of 
Horatia  C.  Lockwood,  in  trust  for  the  children  of  the  marriage 
(except  an  eldest  or  only  son)  who,  being  sons,  should  attain  21,  or, 
being  daughters,  should  attain  that  age  or  marry  under  it ;  and,  if, 
at  the  death  of  the  survivor  of  Charles  Tibbits  and  Bichard  John 
Tibbits,  there  should  be  living  any  child  who  should  not  then  have 
attained  a  vested  interest  under  the  last-mentioned  trust,  then 
upon  trust  to  pay  the  dividends  of  such  child's  presumptive  share 
of  the  trust-fund,  or  so  much  of  such  dividends  as  the  trustees 
should  think  proper,  in  and  towards  the  maintenance  and  educa- 
tion of  such  child,  until  his  or  her  share  should  become  vested  and 
payable;  and  to  lay  out  the  residue  of  such  *dividends  to  accumu- 
late, and  the  accumulations  to  be  held  upon  the  same  trusts  as  the 
share  out  of  which  they  should  have  arisen,  should,  for  the  time 
being,  be  subject  to. 

Bichard  John  Tibbits  died  in  1821,  leaving  his  wife  surviving, 
and  also  a  daughter,  Mary  Isabella  Tibbits,  then  only  two  years  and 
a  half  old,  who  was  the  only  issue  of  the  marriage. 

From  the  death  of  Bichard  John  Tibbits  until  the  death  of 
Charles  Tibbits,  the  latter  paid,  to  Horatia  Charlotte  Tibbits,  200/. 
a  year  for  the  maintenance  and  education  of  Mary  Isabella  Tibbits ; 

(I)  It  did  not  appeur  that  these  luuds  were  ever  ti'ausferred. 
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and,  after  she  attained  the  age  of  seven  years,  he,  in  consequence 
of  an  application  made  to  him  by  H.  C.  Tibbits,  paid  her  yearly, 
the  further  sum  of  lOOZ.  for  the  same  purpose ;  and  the  300/.  a  year 
continued  to  be  paid  during  the  lifetime  of  C.  Tibbits,  on  the  footing 
that  the  whole  amount  provided  for  the  maintenance  of  the  infant, 
by  the  settlement,  was  the  sum  of  200/.  a  year,  and  that  the  further 
sum  of  100/.  a  year,  was  paid  by  way  of  gift  by  Charles  Tibbits. 

Charles  Tibbits,  being  seised  in  fee  of  the  Warwickshire  estates, 
subject  to  the  limitations  and  trusts  of  the  settlement,  and  also  of 
estates  in  Northamptonshire  and  Buckinghamshire,  made  his  will 
dated  the  18th  of  June,  1828 ;  and,  thereby,  after  reciting  that,  in 
consequence  of  his  son,  Bichard  John  Tibbits,  having  died  without 
issue  male,  he  was  seised  in  fee  of  the  Warwickshire  estates, 
subject  to  the  term  of  600  years  created  by  his  son's  settlement, 
for  raising  10,000/.  for  the  portion  of  an  only  daughter  of  the 
marriage,  to  vest  in  her  at  21  or  on  marriage,  with  power,  to  the 
trustees  of  the  term,  to  raise  such  sum  annually  for  the  mainten- 
ance of  such  *daughter,  until  her  portion  should  become  payable, 
as  they  should  think  fit,  not  exceeding  the  interest  of  her  portion 
at  the  rate  of  four  per  cent,  per  annum ;  and  that  his  estate  in 
Northamptonshire,  was  vested  in  him  in  fee,  subject  to  a  rent- 
charge  of  1,200/.  per  annum  payable,  thereout,  to  his  daughter-in- 
law,  Horatia  Charlotte  Tibbits,  for  her  jointure,  and  to  a  term  of 
500  years  for  better  securing  that  jointure,  and  for  raising,  in  the 
event,  which  had  happened,  of  the  death  of  his  son  in  his  lifetime 
leaving  issue  of  his  marriage,  a  yearly  sum  of  200/.,  during  the 
testator's  life,  for  the  maintenance  of  the  child  of  that  marriage ; 
and  that  his  grand-daughter,  Mary  Isabella  Tibbits,  would,  in  case 
of  her  surviving  him  and  attaining  the  age  of  21  years  or  being 
married,  be  entitled,  under  the  trusts  declared  in  the  settlement  of 
his  Warwickshire  estates,  to  the  sum  of  13,793/.  Consols,  and 
would,  under  the  same  settlement,  be  entitled,  in  ease  of  her  sur- 
viving her  mother,  to  have  the  interest  of  her  mother's  portion 
applied  for  or  towards  her  maintenance  during  her  minority:  he 
devised  his  estates  in  the  three  counties  before  mentioned  and  else- 
where, to  trustees  for  200  years,  to  commence  from  the  day  of  his 
decease,  upon  the  trusts  thereinafter  declared,  and,  subject  thereto, 
to  the  use  of  his  wife,  Mary  Tibbits,  for  her  life,  with  divers 
remainders  over :  and  he  declared  the  trusts  of  the  term  of  200 
years  to  be  for  raising  the  yearly  sum  of  600/.  to  be  applied  in 
keeping  his  mansion-houses  in  Northamptonshire  and  Bryanstone 
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Square  in  repair ;  and,  if  the  determination  of  the  estate  therein- 
before limited  to  his  wife,  should  happen  during  the  minority  of  his 
grand-daughter,  Mary  Isabella  Tibbits,  then  that  the  trustees  of  the 
term  should,  during  the  minority  of  his  grand-daughter,  receive  the 
rents  of  the  devised  estates,  and,  after  applying  the  annual  sum  of 
600/.  in  the  manner  before  mentioned,  should  apply  *the  surplus 
thereof  or  so  much  thereof  as  they,  in  their  discretion,  should 
think  fit,  for  the  maintenance,  education  or  benefit  of  his  grand- 
daughter, in  such  manner  as  to  them,  in  their  uncontrolled  dis- 
cretion, should  seem  meet,  or,  if  Horatia  Charlotte  Tibbits  should 
be  living  and  remaining  his  son's  widow,  to  pay  such  surplus  or 
any  part  thereof,  at  their  or  bis  uncontrolled  discretion,  to  Horatia 
Charlotte  Tibbits,  being  a  widow  as  aforesaid,  for  the  better  support 
and  maintenance  of  herself  and  Mary  Isabella  Tibbits  and  the 
education  of  the  latter  ;  and  to  accumulate  the  residue  of  the  rents  of 
the  devised  estates,  and  to  stand  possessed  of  the  accumuhitions  in 
trust  to  transfer  the  same  to  Mary  Isabella  Tibbits  on  her  attaining 
21  or  being  married :  and  he  appointed  his  wife  the  executrix  of  his 
will. 

After  the  date  of  the  will,  Horatia  Charlotte  Tibbits  married 
Colonel  Stopford,  with  the  approbation  of  the  testator :  and  the 
testator,  afterwards,  made  a  codicil  to  his  will,  by  which  he 
bequeathed  a  leasehold  house  in  Connaught  Square  which  he  had 
purchased,  to  trustees  in  trust  to  permit  Colonel  and  Mrs.  Stopford 
and  the  suiTivor  of  them,  to  have  the  use  and  enjoyment  thereof 
during  their  lives  and  the  life  of  the  survivor,  rent  free ;  and  he 
directed  his  executors  to  pay  the  ground-rent  of  the  house  out  of 
his  personal  estate,  and  that,  subject  thereto,  the  house  should  be 
considered  as  part  of  his  personal  estate. 

The  testator  died  on  the  19th  of  July,  1830;  and,  on  his  death, 
Mary  Tibbits  entered  into  the  possession  or  receipt  of  the  rents  of 
his  real  estates,  and  into  the  receipt  of  the  dividends  of  the  13,793/. 
Consols,  and  she  continued  in  such  possession  or  receipt  at  the 
institution  of  the  suit. 

The  bill,  which  was  filed,  in  December,  1837,  by  Colonel  and  Mrs. 
Stopford,  against  the  trustees  of  the  settlement  and  Mary  Tibbits, 
after  stating  as  above,  alleged  that  the  infant  resided  with  the 
plaintiffs  until  her  marriage,  and  that  Mary  Tibbits  paid  to  the 
plaintiffs  the  yearly  sum  of  300/. ;  and  that  the  same  was  paid  to 
them,  as  the  whole  amount  to  which  the  infant  was  entitled  for  her 
maintenance  and  education  under  the  trusts  of  the  settlement ;  and 
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that  the  plaiiitififs  were  given  to  underBtand,  and  did,  in  fact,  under- 
stand and  believe,  until  the  time  after  mentioned,  that  that  yearly 
sum  was  the  full  amount  of  the  provision  secured,  under  the  trusts 
of  the  settlement,  for  the  infant's  maintenance  and  education  :  that 
the  plaintiffs  maintained  and  educated  the  infant  in  a  manner  suit- 
able to  her  station  in  society,  and  applied  the  dOOZ.  a  year  for  that 
purpose  ;  but  the  expense  incurred  by  the  plaintiffs  in  respect  of  the 
infant's  maintenance  and  education,  considerably  exceeded  that  sum : 
that,  early  in  the  year  1836,  the  plaintiffs  applied  to  Mary  Tibbits 
to  increase  the  allowance  ;  but  she  refused  so  to  do  :  that,  in  1887, 
upon  the  occasion  of  the  treaty  for  the  infant's  marriage  (i),  it  was 
necessary  to  refer  to  the  settlement  ;  and  the  plaintiffs  then  ascer- 
tained, for  the  first  time,  that  the  fimds  applicable  for  the  infant's 
maintenance,  greatly  exceeded  800/.  a  year,  and  would  have  been 
sufficient  to  indemnify  the  plaintiffs  for  the  expenses  incurred  by 
them  in  the  infant's  maintenance  and  education  :    that,  with  the 
exception  of  the  800/.  a  year,  Mary  Tibbits  had  received  and  applied 
for  her  own  purposes,  the  whole  amount  of  the  rents  of  the  manors, 
messuages,  &c.,  stocks  and  funds  out  of  which  the  amount  properly 
applicable  for  the  infant's  maintenance  ^and  education  ought,  pur- 
suant to  the  trusts  of  the  settlement,  to  have  been  paid  :  that,  upon 
discovering  the  amount  of  the   funds  provided  for  the  infant's 
maintenance  and  education,  the  plaintiffs  applied  to  Mary  Tibbits  to 
pay  them  a  sufficient  sum  to  defray  the  expenses  incurred  by  them 
as  before  mentioned  ;  but  she  refused  to  make  them  any  payment 
beyond  the  300/.  a  year. 

The  bill  prayed  that  the  defendants  might  be  decreed  to  pay  to 
the  plaintiffs,  under  the  trusts  of  the  settlement,  the  full  amount  of 
the  expenses  incurred,  by  the  plaintiffs,  in  respect  of  the  infant's 
maintenance  and  education  beyond  the  300/.  a  year  ;  and,  if  neces- 
sary, that  it  might  be  referred  to  the  Master,  to  take  an  account  of 
the  amount  proper  to  be  allowed,  to  the  plaintiffs,  in  respect  of  the 
infant's  maintenance  and  education  beyond  the  300/.  a  year ;  and 
that  the  defendants  might  be  decreed  to  pay  to  the  plaintiffs,  what 
the  Master  should  find  to  be  the  proper  amount  to  be  paid  to  them 
for  that  purpose. 

The  defendant,  Mary  Tibbits,  in  her  answer  set  forth  a  part  of  the 
testator's  will,  not  contained  in  the  bill,  by  which  the  testator 
devised  all  his  real  estates,  after  her  decease,  to  the  infant  and  her 
sons  and  daughters  in  strict  settlement,  and  declared  that  such 

(1)  The  infant  married  Lord  Hood  in  June,  1837. 
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devise  was  made  upon  cundition  that  the  infant,  either  alone  or 
together  with  any  husband  whom  she  might  marry,  should,  within 
12  calendar  months  next  after  she  should  have  become  competent 
in  that  behalf,  upon  being  requested  so  to  do  by  the  trustees  of  the 
testator^s  residuary  personal  estate,  release  his  Warwickshire  estiites 
from  the  10,000/.  and  the  interest  thereof,  and  should,  within  the 
like  period,  assign  the  13,793/.  Consols,  and  also  *her  mother's  por- 
tion, to  the  last  mentioned  trustees,  upon  the  trusts  thereinafter 
declared  of  such  residue  ;  and  that,  in  case  the  infant  or  her 
husband  should  refuse  or  neglect  to  make  such  release  or  assign- 
ment, then  all  the  limitations  therein  contained  to  or  in  favour  of 
the  infant  or  her  issue,  should  cease.  The  answer  then  stated  that 
the  residue  of  the  testator's  personal  estate  was,  by  his  will, 
bequeathed  to  trustees,  in  trust  to  be  invested  in  the  purchase  of 
real  estates  to  be  settled  to  the  same  uses  as  the  devised  estates, 
with  directions  that  the  interest,  dividends  and  annual  produce  of 
such  residue,  should,  in  the  meantime,  go  and  be  paid  to  such 
person  or  persons  as  the  rents  of  the  estates  to  be  purchased  would 
have  gone  in  case  such  purchases  had  been  made.  The  answer  also 
stated  that,  from  1830  to  1835,  both  inclusive,  the  infant  and  her 
governess  and  maid-servant  had  resided,  for  several  months  in  each 
year,  with  the  defendant  ;  that  from  1830  to  1837,  the  defendant 
had  paid  for  the  salary  of  the  governess  and  otherwise  for  the 
infant's  use  or  benefit,  sums  amounting,  in  the  whole,  to  1,980/.  : 
that  she  did  not  believe  that  the  300/.  a  year  was  insufficient  to 
meet  such  of  the  expenses  of  maintaining  and  educating  the  infant 
in  a  manner  suitable  to  her  station  in  society,  as  were  borne  by  the 
plaintiffs,  or  that  the  expenses  incurred  by  the  plaintiffs  in  respect 
of  the  infant's  maintenance  and  education,  did  considerably  exceed 
300/.  a  year  :  that  she  considered  that  the  amount  of  expenditure  in 
respect  of  the  maintenance  and  education  of  the  infant,  except  the 
yearly  sum  of  200/.  was,  by  her  late  husband's  will,  left  in  her 
discretion  ;  and  she  was  led  to  suppose  that  the  200/.  a  year  con- 
tinued payable  for  the  infant's  maintenance,  under  the  settlement, 
from  the  circumstance  of  an  abstract  of  the  will  having  been 
delivered  to  her,  in  which  it  was  omitted  to  be  stated  that  the  200/. 
a  year  *was  payable  during  the  testator's  life  only  ;  and  that  she 
acted  throughout  under  that  impression.  The  defendant,  at  the 
conclusion  of  her  answer,  claimed  the  same  benefit  from  it,  as  if  she 
had  demurred  to  the  bill  for  want  of  equity. 

The  trustees,  in  their  answer,  said  that  they  believed  that  the 
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sums  expended  by  the  plaintiffs,  in  the  infant's  maintenance  and 
education,  considerably  exceeded  300/.  a  year  :  that,  in  1887,  they 
received  from  the  plaintiffs,  a  statement  of  such  expenses,  and, 
having  been  advised  that  the  same  was  just  and  reasonable,  they 
wrote  a  letter  to  the  defendant,  Mary  Tibbits,  in  which  they  stated 
that  they  were  bound  to  consider  the  claim  which  was  made,  in 
January,  1836,  upon  her,  for  an  increase  of  the  infant's  mainten- 
ance from  that  time,  to  stand  in  the  same  situation  as  if  it  had  been 
made  upon  them  personally  ;  an  .1  that  they  were  of  opinion  that,  if 
the  claim  had  been  made  upon  them,  they  should  have  awarded  an 
allowance  of  700/,  a  year,  from  January,  1886,  to  the  then  present 
time  ;  and  that  they  were  of  opinion  that  the  payments  made,  by 
Mary  Tibbits,  to  Mrs.  Stopford,  from  1831  inclusive  to  January, 
1886,  ought  to  be  made  up  to  550/.  per  annum,  which  would  not 
reach  the  actual  expenditure  incurred  ;  and  that,  from  January, 
1886,  down  to  the  then  present  time,  the  payment  ought  to  have 
been  made  after  the  rate  of  700/.  per  annum.  The  trustees  further 
said  that,  if  the  plaintiffs  had  applied  to  them,  at  an  early  period, 
for  an  increase  of  the  allowance  for  the  infant's  maintenance,  they 
should  have  been  ready  and  willing  to  have  made  such  an  addition 
thereto,  by  virtue  of  the  discretionary  power  vested  in  them,  as  to 
them  should  have  appeared  just  and  reasonable;  and  that  they  were 
satisfied  that  the  expenses  incurred,  by  the  plaintiffs,  in  the  infant's 
'maintenance  and  educiettion,  had  been  properly  incurred,  and  that 
the  plaintiffs  ought  to  be  repaid  the  same. 
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Mr,  Knight  Bruce  and  Mr.  James,  for  the  plaintiffs  : 

♦     *     The  real  fact  is  that  all  parties  have  acted  under  a  mis- 
take ;  and,  on  that  ground,  the  Court  ought  to  interfere.     *     *     * 

Mr,  Stmirt  and  Mr,  K.  Parker,  for  the  trustees,  said  that  their 
clients  considered  the  claim  made  by  the  plaintiffs  to  be  fair  and 
reasonable,  but  that  they  left  it  to  the  decision  of  the  Court. 


Mr.  Jacob  and  Mr.  Stinton,  for  Mrs.  Tibbits  :  *     *     * 

The  claim  made  by  this  bill  cannot  be  dealt  with,  without  having 
Lord  and  Lady  Hood  before  the  Court. 


[94] 


Mr.  Knight  Bnice,  in  reply  :     *     *     * 

The  infant  is  not  interested  in  the  past,  but  only  in  the  future 
maintenance  ;    and,  therefore,  the  person  who   has  incurred  the 
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expenditure,  and  not  the  infant  on  whose  behalf  it  has  been  incurred, 
is  the  proper  person  to  apply  for  the  reimbursement. 

The  Vice-Chancellob  : 

In  this  case  the  young  lady  in  question,  was  contingently  entitled, 
under  the  settlement  made  on  the  marriage  of  her  father  and 
mother,  to  the  sum  of  10,000/.,  which  was  secured  by  a  term  of 
600  years,  and  also  to  *the  sum  of  18,793/.  Consols :  and  the  trustees 
of  the  settlement,  if  they  had  thought  proper,  might  have  applied 
the  whole  of  the  interest  of  the  10,000/.,  at  four  per  cent.,  and  of  the 
dividends  of  the  13,798/.  Consols,  for  her  maintenance  and  educa- 
tion, during  her  minority  or  until  she  maiTied.  In  point  of  fact, 
however,  the  trustees  never  exercised  any  discretion  whatever,  as 
to  the  amount  of  the  sum  proper  to  be  allowed  for  the  purposes 
before  mentioned. 

The  young  lady  lived  with  Colonel  Stopford,  who  had  married  her 
mother  after  her  father*s  death  ;  and  the  trustees  allowed  her  grand- 
mother to  receive  the  whole  rents  of  the  estates  comprised  in  the 
term  of  years,  of  which  she  was  tenant  for  life  subject  to  the  term  ; 
and  also  allowed  her  to  receive  the  dividends  of  the  Consols.  It  is 
stated,  however,  that  the  trustees,  if  their  attention  had  been  called 
to  the  subject,  w^ould  have  allowed  for  the  young  lady's  maintenance 
and  education,  550/.  a  year  at  one  time,  and  700/.  at  a  subsequent 
time  ;  so  that,  at  any  rate,  they  would  have  allowed  considerably 
beyond  300/.  a  year,  which  was  the  amount  of  what  Mrs.  Tibbits, 
herself,  paid  for  the  maintenance  of  her  grandchild.  Although  the 
discretion  to  which  I  have  alluded,  was  vested  in  the  trustees,  yet  it 
seems  that  they  did  not  (xercise  it,  because  Colonel  and  Mrs.  Stop- 
ford  were  not  aware  of  the  provision  made,  by  the  settlement,  for  the 
maintenance  and  education  of  Miss  Tibbits,  and,  therefore,  never 
applied  to  the  trustees  to  exercise  any  discretion  on  the  subject.  It 
seems  to  be  very  singular  indeed  that  they  were  not  aware  of  it  ; 
because  Colonel  Stopford  and  his  wife  took  a  benefit  under  tlje 
codicil  to  the  will  ;  and  the  will  itself  seems  sufficiently  to  call  the 
attention  of  parties  who  read  it,  to  the  fact  that  there  was  this  settle- 
ment, *both  of  the  10,000/.  and  also  of  the  Consols,  for  the  benefit 
of  the  testator's  grand  daughter  ;  and,  indeed,  the  very  provision 
that  the  will  makes  for  the  grand-daughter  releasing  her  right  to 
those  sums  as  soon  as  she  should  be  competent  so  to  do,  sufficiently 
indicates  the  fact  that  a  portion  was  provided  for  her,  and  that  she 
was  entitled  to  be  maintained  and  educated  out  of  the  income  of  it. 
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until  the  capital  should  become  vested  in  her  ;  although  nothing 
very  definite  is  said  about  the  discretion  of  the  trustees.  But,  as  I 
said  before,  the  trustees  did  not  exercise  any  discretion ;  and  matters 
were  allowed  to  go  on  as  before,  until  after  the  marriage  of  the  young 
lady,  and  then  this  bill  was  filed,  which  demands  payment  of  that 
sum  which  ought  to  have  been  allowed,  if  the  trustees  had  exercised 
the  discretion  given  to  them  by  the  settlement. 

Sow  I  cannot  but  think  that  the  letter  which  was  written  to  Mrs. 
Tibbits,  by  the  trustees,  sufficiently  shows  what  the  opinion  of  the 
trustees  was,  and  that,  therefore,  though  there  may  be  no  admission 
in  the  answer  of  Mrs.  Tibbits,  that  enough  was  not  paid  ;  yet  the 
mode  in  which  the  trustees  have  dealt  with  the  question,  raises 
sufficient  grounds  for  directing  an  inquiry  on  the  subject.  My 
opinion  is  that  if,  in  point  of  fact.  Colonel  Stopford  was  at  any 
expense  for  the  maintenance  and  education  of  this  young  lady  in  a 
liberal  manner,  beyond  what  the  sum  of  dOOL  a  year  allowed  by  the 
grandmother,  would  satisfy,  according  to  the  doctrine  of  this  Court, 
he  would  have  been  entitled  to  have  called  on  the  trustees  to  exercise 
the  discretion  given  to  them  by  the  settlement,  if  he  had  been  aware 
that  they  had  any  such  discretion  ;  and,  if  they  had  exercised  a  fair 
discretion,  he  would  then  have  received,  from  them,  what  they 
thought  proper  to  be  allowed  ;  *and,  if  the  Court  had  thought  that 
the  discretion  was  fairly  exercised,  he  could  have  obtained  no  more. 
But,  if  the  trustees  had  not  chosen  to  exercise  any  discretion  on  the 
matter,  I  take  it  to  be  perfectly  clear  that  this  Court  would  have 
interfered,  and  have  exercised  a  discretion  for  them. 

Inasmuch  as  what  has  occurred  in  this  case,  appears  to  have 
happened  by  a  sort  of  mistake,  by  an  accidental  want  of  knowledge 
or  consideration  of  what  the  real  circumstances  of  the  case  were,  I 
apprehend  that  this  Court  will  interfere. 

And  as  the  sums  of  money  which  might  have  been  applicable  for 
the  increased  maintenance,  have  been,  in  fact,  received  by  Mrs. 
Tibbits,  I  do  not  feel  my  mind  very  much  oppressed  by  the  objec- 
tion that  there  are  not  sufficient  parties  before  the  Court :  because 
I  apprehend  that  the  money  which  ought  to  have  satisfied  the 
increased  maintenance,  did,  by  mistake,  come  into  the  hands  of 
Mrs.  Tibbits.  She,  therefore,  is  the  person  who  can,  eventually,  be 
made  accountable  for  it ;  and  I  do  not  think  it  necessary,  at  present, 
that  there  should  be  any  further  parties  to  the  record.  My  opinion, 
therefore,  is  that  there  ought  to  be  such  a  reference  as  that  which 
is  asked. 
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Let  it,  therefore,  be  referred  to  the  Master,  to  inquire  and  state 
what,  if  anything,  is  proper  to  be  allowed  and  paid  to  the  plaintiff. 
Colonel  Stopford,  in  respect  of  the  expenses  of  the  maintencuice  and 
education  of  the  infant,  from  the  death  of  her  grandfather  to  the 
time  of  her  marriage,  beyond  the  yearly  sum  of  dOOL,  with  liberty 
to  state  all  special  circumstances ;  and  reserve  further  directions, 
and  give  all  parties  liberty  to  apply  as  they  shall  be  advised. 


1842. 
May  27. 


1840. 
July  25. 
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BROWN  V.  BAMFORD. 

(11  Simons,  127—131;  S.  C.  11  L.  J,  Ch.  385.) 

[Reversed  on  appeal  as  reported  in  1  Ph.  620.] 


PRUEN  V.  OSBORNE. 

(11  Simons,  132—139.) 

A  tedtator  bequeathed  his  residue  to  several  classes  of  persons.  Some  of 
the  parties  were  members  of  two  of  the  classes :  Held,  nevertheless,  that 
they  were  entitled  to  only  one  share,  each,  of  the  residue. 

A  testator  bequeathed  his  residue  to  the  children,  then  living,  of  T.  H. 
and  W.  C,  and  the  lawful  issue  then  living  of  such  of  their  children  as  were 
dead,  as  tenants  in  common,  so  nevertheless  that  such  issue  should,  as 
amongst  themselves,  take  as  tenants  in  common,  and  per  stirpes  and  not  ptrr 
capita  ;  it  being  his  intention  that  such  issue  should  have  only  the  shares 
which  their  respective  parents  would  have  been  entitled  to,  if  living :  Held 
that  the  word  '*  issue  **  must  be  taken  in  the  restricted  sense  of  ''children  "  (1 }. 

John  Wilcox  Osborne,  by  his  will,  dated  the  8th  of  December, 
1826,  disposed  of  the  residue  of  the  monies  to  arise  from  the  sale 
of  his  real  and  personal  estate,  in  the  following  words : 

**  And  as  to  all  the  rest  and  residue  of  the  monies  to  arise  from 
the  sale  or  sales  hereinbefore  directed,  and  all  other  the  before- 
mentioned  monies,  trust  monies,  and  premises  respectively,  and  all 
the  before-mentioned  investments,  subject  to  the  trusts  aforesaid,  I 
will,  declare  and  direct  that  they,  the  said  William  Ashmead  Pruen 
and  Edmund  Wells  Oldaker,  or  the  survivor  of  them,  or  the  heirs, 
executors,  administrators  or  assigns  of  such  survivor,  do  and  shall 
stand  possessed  thereof  and  interested  therein,  in  trust  for  and  to 
pay  and  divide  the  same  respectively,  and  every  part  thereof 
respectively,  and  I  give  and  bequeath  the  same  unto,  between  and 
amongst  all  and  every  the  children  of  the  brothers  and  sisters  of 
my  uncle  John  Wilcox's  late  father,  and  all  and  every  the  children 
of  the  brothers  and  sisters  of  the  said  John  Wilcox's  late  mother, 

(1)  Cited  by  James  L.  J.,  Ilalph  v.  CurricJc  (1879)  11  Ch.  Div.  873.  882. 
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and  all  and  every  the  children  of  Thomas  Burton,  who  is  mentioned  Pbubn 
in  the  will  of  the  said  John  Wilcox,  and  all  and  every  the  children  osborxk. 
of  William  Coles  (who  is  also  mentioned  in  the  said  will),  by  the 
said  John  Wilcox's  *late  father's  sister,  and  the  said  John  Wilcox's  [  *133  1 
cousins,  William  Wilcox  and  Mary  Burton,  who  are  both  also 
mentioned  in  the  said  will,  or  such  of  the  said  several  children  and 
cousins  respectively  as  are  now  living,  and  the  lawful  issue  now 
living  of  such  of  them  as  are  dead  leaving  lawful  issue  of  his,  her 
or  their  body  or  bodies,  in  equal  parts,  shares  and  proportions  as 
tenants  in  common ;  so,  nevertheless,  that  the  issue  of  any  such 
children  and  cousins  respectively  as  are  dead,  shall,  as  between  or 
amongst  themselves,  take  as  tenants  in  common,  and  per  stirpes 
and  not^;^!*  cajnta :  it  being  my  intention  that  such  issue  respectively 
shall  have  only  the  share  or  shares  to  which  his,  her  or  their 
respective  parent  or  parents  would  have  been  entitled  to,  if  living, 
under  or  by  virtue  of  this  my  will." 

The  testator  died  on  the  12th  of  December,  1826. 

It  appeared,  from  the  report  made  in**  pursuance  of  the  decree  at 
the  hearing  of  the  cause,  that  Thomas  Burton  married  a  sister  of 
the  father  of  John  Wilcox,  the  testator's  uncle,  and  had  issue  by 
her  a  daughter,  Louisa,  who  was  born  at  the  date  of  the  testator's 
will,  and  was  still  living  ;  and  that  William  Coles  married  another 
sister  of  John  Wilcox's  father,  and  had  issue  by  her  three  children, 
William,  Mary,  and  Hannah ;  and  that  they  also  were  born  at  the 
date  of  the  will  and  were  still  Jiving  ;  and  that  William  Wilcox,  who 
was  named  in  the  will  and  therein  described  as  a  cousin  of  John 
Wilcox,  was  a  son  of  a  brother  of  John  Wilcox's  father,  and  was 
still  living. 

On  the  cause  coming  on  to  be  heard  for  further  directions,  one 
question  was  whether  Louisa  Burton  was  not  entitled  to  a  share  of 
the  testator's  residuary  estate,  as  *a  child  of  Thomas  Burton,  and  L  ^^^O 
to  another  share  as  a  child  of  a  sister  of  John  Wilcox's  father.  A 
similar  question  arose  with  respect  to  William,  Mary,  and  flannab 
Coles  and  William  Wilcox ;  the  three  first  of  those  persons  being 
not  only  children  of  William  Coles,  but  also  of  a  sister  of  John 
Wilcox's  father,  and  the  last  being  expressly  named  as  a  legatee  in 
the  will,  and  being  also  a  child  of  a  brother  of  John  Wilcox's 
father. 

It  was  contended,  by  Mr,  Jacob,  Mr,  G.  Ricliards^  and  Mr. 
Anderdofi,  that  the  testator's  object  was  to  give  a  double  benefit  to 
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pruen       such  of  the  parties  as  were  members  of  two  of  the  classes  of  legatees 


r. 


Osborne,      mentioned  in  his  will. 

The  Vice-Chancellor,  however,  held  that,  although  they  were 
twice  described  in  the  will,  yet  they  were  entitled  to  only  one  share 
each,  of  the  residuary  estate. 

Another  and  the  principal  question  was  whether  the  word 
''issue"  was  used  by  the  testator  in  its  natural  sense,  or  as 
designating  children  only. 

Mr.  GirdlestouCy  Mr.  Koe,  and  Mr.  P.   White    [cited  Sibley  v. 
Pen-y  (i)] . 

[  135  ]  Mr.  Knujht  Binue  and  Mr.  Tennantj  for  the  defendants,  W.  D. 

Giles  and  Mary  Giles,  who  were  the  great  grandchildren  and 
only  issue  living  at  the  date  of  the  will  of  a  sister  of  John 
Wilcox's  father: 

[;  136  j  *     *     In  Sibley  v.  Perry  (i),  there  were  no  words  denoting  any 

intention  to  give  the  properly  per  stirpes.  The  only  resemblance 
between  that  case  and  the  present,  consists  in  the  word  ** parent" 
being  found  in  both.  That  case  has  no  resemblance  to  the  present ; 
and  all  that  it  establishes  is  that  the  word  *'  issue  *'  mav  be  held  to 
mean  **  children/'  if  the  general  tenor  of  the  will  requires  it. 
There  is  another  very  striking  reason,  in  this  case,  for  giving  to  the 
word  '4ssue"  its  natural  import.  The  gift  is  not  to  issue,  gener^illy, 
but  to  the  issue  now  living :  the  testator,  therefore,  had  particular 
persons  in  his  view ;  and  the  direction  that  the  issue  should  take 
per  stiipes,  would  let  in  the  individuals  for  whom  we  appear  : 
whereas  the  construction  contended  for  on  the  other  side,  will 
exclude  every  member  of  the  family  to  which  those  parties  belong, 
from  participating  in  the  residue  ;  and,  if  there  had  been  no  other 
claimants,  that  construction  would  have  caused  an  intestacy. 

Mr.  Simons  and  Mr.  Bird,  appeared  for  the  other  parties. 

[  137  )  The  Vice-Chancbllor  : 

I  think  that  the  great  grandchildren  are  excluded. 

In  the  first  place,  the  gift  is  to  the  children  of  the  brothers,  and 
sisters  of  John  Wilcox's  late  father  and  to  the  children  of  the 
brothers  and  sisters  of  his  late   mother,  and  to  the  children   of 

(1)  6  R.  R.  183  (7  Yes.  522). 
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certain  individuals  whose  names  are  mentioned,  or  to  such  of  the       Pruen 


r. 


said  several  children  as  are  now  living,  and  the  lawful  issue  now     osbokni::. 

living  of  such  of  them  as  are  dead.     Under  those  words  John  Giles, 

who  was  the  father  of  the  claimants  and  the  grandson  of  a  steter 

of  John  Wilcox*s  father,  and  who  was  dead  at  the  date  of  the  will, 

never  could  have  taken.     Then  the  testator  directs  that  the  issue 

of  such  of  the  children  as  were  dead,  should  take  only  the  share  to 

which  their  parent  would  have  been  entitled  if  living.     There  is  a 

difficulty,  therefore,  in  making  the  children  of  John  Giles  take,  when 

John  Giles  himself  never  could  have  taken.    The  substituted  gift  is 

only  to  the  issue  of  children  of  certain  persons ;  and  John  Giles  not 

being  a  child  of  any  of  them,  his  issue  are  not  pointed  at.    So  that,  on 

the  very  face  of  the  will,  there  is  no  gift  to  the  children  of  John  Giles. 

Moreover,  I  am  of  opinion  that,  if  there  be  nothing  more,  in 
a  will  or  other  written  instrument  whereby  to  construe  the  term 
**  issue,''  than  a  direction  that  the  issue  are  to  take  the  shares  of 
their  parents,  that  is  enough  to  confine  the  general  meaning  of  the 
word  *' issue"  to  the  particular  meaning  of  ''children*'  of  that 
parent:  and  it  was  so  held  in  Leigh  v.  Norbiu-y  (i). 

In   Sibley  v.  Pet^y  Lord  Eldon  put  the  same  construction  on 
the  word  "issue,"  because  he  found  that,  in  a  ^particular  clause,       I  *i:^8  ] 
the  use   of   the   word  ''parent,"   restricted   the   meaning  of  the 
word  "  issue." 

And  the  same  construction  was  adopted  in  a  case  which  came 
before  Sir  William  Grant,  at  the  Rolls,  on  the  2nd  of  March, 
1814  (2).  There,  by  an  indenture,  a  fund  was  declared  to  be 
in  trust  for  the  children  of  a  marriage  living  at  the  death  of  the 
husband  and  wife :  and  the  deed  then  provided  that,  if  any  should 
die  in  the  lifetime  of  the  husband  and  wife  leaving  issue,  such  issue 
should  take  such  share  as  their  parent  would  have  been  entitled  to 
in  case  he  or  she  had  survived  the  husband  and  wife.  A  grandchild 
of  a  child  of  the  marriage  was  excluded. 

Therefore,  I  have  always  considered  it  as  settled  that,  in  a  will 
or  in  a  deed,  if  it  is  a  question  whether  the  word  "  issue  "  shall  be 
taken  generally  or  in  a  restricted  sense,  a  direction  that  the  issue 

(1)  13  Ves.  340.  In  that  case  the  that  word,  restraining  it  to  children 
word  issue  was  used  in  a  deed  without  only."  No  reference,  judicial  oi* 
any  qualifying  context,  and  the  M.  B.  otherwise,  was  made  in  the  case  to  the 
merely  observed,  **  It  is  clearly  settled  effect  of  the  word  ** parent"  as  restrict- 
that  the  word*  issue, 'unconfined  by  any  ing  ** issue"  to  **  children." — O.  A.  S. 
indication  of  intention,  includes  all  (2)  Harrington  v.  Lawrence ^  not  re- 
desoendants.  Intention  is  required  for  ported, 
the  purpose  of  limiting  the  sense  of 
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shall  take  only  the  shares  which  their  parents  would  have  taken  if 
living,  must  be  taken  to  show  that  the  word  **  issue  "  was  used  in 
its  restricted  sense. 

'*  This  Court  doth  declare  that  the  several  persons  by  the  said 
Master's  separate  report  in  the  said  first  mentioned  cause,  dated 
the  26th  day  of  July,  1830,  and  the  said  Master's  general  report  in 
the  said  two  first  mentioned  causes,  dated  the  14th  day  of  April, 
1840,  and  the  sixth  schedule  to  such  general  report,  found  to  have 
been  children  of  brothers  or  sisters  of  the  testator's  uncle  John 
Wilcox's  late  father,  or  of  brothers  or  sisters  of  the  said  testator's 
uncle  John  Wilcox's  late  mother,  and  to  have  been  living  at 
the  testator's  decease,  ^became,  upon  such  decease,  entitled 
respectively  to  vested  interests  in  equal  27th  parts  of  the 
testator's  residuary  estate;  and  that  the  several  persons  by  the 
same  reports  and  schedule  found  to  have  been  living  at  the 
decease  of  the  said  testator  and  to  have  been  children  of  any 
such  children  as  aforesaid  as  had  died  in  the  lifetime  of  the 
testator  leaving  issue,  became,  upon  the  said  testator's  decease, 
entitled,  as  to  each  class  of  such  children,  to  vested  interests,  as 
tenants  in  common,  in  one  equal  27th  part  of  the  said  residuary 
estate." 


1840. 
July  17. 

Shadwell, 
V.-C. 

[150] 


BLEAKLEY  v.  SMITH   (1). 

(11  Simons,  150—151.) 

J.  B.  Bridges,  having  five  freehold  houses,  but  no  other  property,  in 
Cable  Street,  Liverpool,  agreed  to  sell  them  to  J.  Bleakley  for  248/. ;  and, 
thereupon,  drew  up  the  following  memorandum  in  his  own  handwriting: 
''Jul}'  26th,  1839.— John  Bleakley  agrees  with  J.  R.  Bridges,  to  take  the 
.property  in  Cable  Sb-eet,  for  the  net  sum  of  248/.  10a."  :  Held  that  the 
agreement  was  sufficiently  signed  by  the  vendor. 

John  Bobert  Bridges  being  seised,  in  fee,  of  an  undivided 
moiety  of  five  freehold  houses  in  Gable  Street,  Liverpool,  agreed  to 
sell  it  to  the  plaintiff,  for  248/.  10«. ;  and,  thereupon.  Bridges 
drew  up  the  following  memorandum,  in  his  own  handwriting : 
"July  26th,  1839 — John  Bleakley  agrees  with  J.  B.  Bridges,  to 
take  the  property  in  Gable  Street,  for  the  net  sum  of  248/.  10«.*' 

Bridges  had  no  property  in  Gable  Street,  except  the  undivided 
moiety  before  mentioned.     On  the  10th  of  February,  1840,  he  died, 

(1)  As  to  the  sufficiency  of  the  (1881)  20  Ch.  Div.  90;  ^mn^y.  £roarr 
description,  see  Shardlow  v.  CoUerell      [1892]  1  Q.  B.  593,  d96. 
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having  received  the  whole  of  the  purchase-money,  but  without 
having  conveyed  the  property  to  the  plaintiff. 

The  bill  was  filed,  against  his  executors  and  his  heir-at-law  (who 
was  an  infant),  for  a  specific  performance  of  the  agreement. 

Bridges  not  having  written  his  name  either  at  the  foot  of  the 
agreement  or  in  any  other  part  of  it  except  as  appears  above,  the 
question  was  whether  the  agreement  was  binding  on  him  as  his 
heir. 

Mr.  F,  J.  HaUy  for  the  plaintiff,  cited  Propert  v.  Parker  (i). 


Bleakley 

r. 

Smith. 


Mr.  James  Russell ,  for  the  defendants. 

The  Vice-chancellor  was  of  opinion  that  the  agreement  was       [  i^'i  J 
sufficiently  signed  to  take  it  out  of  the  Statute  of  Frauds. 


FOKBES  V.  PEACOCK. 

(11  Simons,  152—163.) 
Power  of  Sale — ^Will — CSonstruction — ^Implied  Power. 

[This  was  a  report  on  demurrer  of  a  leading  case  which  was 
afterwards  reported  on  exceptions  to  the  Master's  Report  in  12 
Simons,  528.  The  Vice-chancellor's  decision  was  reversed  on 
appeal  by  the  Lord  Chancellor  as  reported  in  1  Phillips,  717,  to 
be  contained  in  a  later  volume  of  the  Bevised  Reports.  Some 
passages  from  the  Yice-Chancbllor's  judgment,  as  reported  in  12 
Simons,  will  be  found  in  a  short  statement  of  the  hearing  before 
him  in  the  volume  of  the  Bevised  Beports  containing  12  Simons. 
—0.  A.  8.] 


[  1  >2  ] 


MARKIS  V.  BURTON  (2). 

(11  Simous.  161—163.) 

A  testator  directed  his  executors  to  Ret  apart  a  sum,  not  more  than  7,500/., 
the  diyidends  of  which,  when  invested  as  after  directed,  would  amount  to 
or  produce  the  clear  yearly  sum  of  300/.  clear  of  all  deductions  whatso- 
ever, and  to  invest  the  sum  so  to  be  set  apart,  in  Government  or  other 


(1)  1  Buss.  &  My.  625,  where  the 
defendant  had  written  "Mr.  Parker 
has  agreed  to  purchase,  &c.,*'  which 
was  lield  to  be  a  sufficient  signature 


to    satisfy   the  Statute  of  Frauds. — 
O.  A.  S. 

(2)  In  re  Saunders  [1898]  1  Ch.  17, 
67  L.  J.  Ch.  55. 


1840. 
July  24. 

SHADWELL. 
V.-C. 

[  1«1  ] 
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Mabbis  securities ;  and  he  directed  that  if,  at  any  time,  the  dividends  of  the  trust 

f.  monies  should,  from  any  cause  whatsoever,  prove  insufficient  to  answer  the 

BuBTON.  purposes  aforesaid,  the  trustees  should,  out  of  the  residue  of  the  monies 

that  should  come  to  their  hands,  raise  such  further  sum  as  should  be 
sufficient  to  make  good  any  deficiency,  and  apply  the  same  accordingly : 
and  he  gave  the  annuity  to  the  plaintiff  for  life.  Held  that  the  annuity 
was  free  from  legacy-duty. 

The  testator  in  the  cause  directed  his  executors  and  trustees  to  set 
apart,  out  of  the  residue  of  his  personal  estate  and  the  proceeds  of 
his  real  estate,  a  sum  of  money,  not  being  less  than  6,50(M.  nor 
more  than  7,500Z.,  the  yearly  dividends,  interest  and  produce  of 
which,  when  invested  as  thereinafter  mentioned,  would  amount  to 
or  produce  the  clear  yearly  sum  of  800Z.,  clear  of  all  deductions 
whatsoever,  and  to  lay  out  and  invest  the  said  sum  so  to  be  set 
apart,  in  their  names,  in  Government  or  other  securities :  and  he 
gave  the  annuity  to  the  plaintiff  for  her  life.  The  testator  then 
directed  that  if,  at  any  time,  the  dividends  and  annual  produce  of 
1  *162  J  the  trust  monies  should,  from  any  cause  *whatsoever,  prove  insuffi- 
cient to  answer  and  satisfy  the  purposes  aforesaid,  his  trustees 
should,  by  and  out  of  the  residue  of  the  monies  which  should  come 
to  their  hands,  raise  such  further  sum  or  sums  of  money  as  should 
be  sufficient  to  make  good  any  deficiency,  and  pay  and  apply  the 
same  accordingly. 

The  question  was  whether  the  annuity  was  given  free  of  legacy 
duty. 

Mr.   Knight   Bruce   and  Mr,   Bacon,   for    the    plaintiff,    the 
annuitant,  cited  Smith  v.  Anderson  (i)  and  Barksdale  v.  Oiiliat  (2). 

Mr.  Jacob  and  Mr.  Walker,  for  the  executors  and  trustees : 

This  case  is  distinguishable  from  the  cases  cited  :  for,  there,  the 
annuity  itself  was  given  clear  of  all  deductions ;  but  here  the  fund 
that  is  to  produce  the  annuity,  and  not  the  annuity,  is  so  given. 
Besides,  the  sum  that  is  to  be  invested  is  limited;  it  is  not  to 
exceed  7,5002.  But  that  sum,  if  invested  in  the  Three  per  Cents, 
would  not  produce  even  the  annuity.  Can  you  then  say  that  a  much 
larger  sum  than  the  testator  has  directed,  that  is,  a  sum  sufficient 
to  pay  the  legacy  duty  as  well  as  the  annuity,  ought  to  be  taken  out 
of  the  residue  ? 

The  testator  contemplated  that  the  money  directed  to  be  set 
apart,  might  be  invested  in  the  Three  and  a-half  per  Cents,,  and 

(1)  -iS  R.  R.  122  '4  Russ.  352).  (2)  18  R.  R.  139  (1  Swanst  562). 
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that  the  dividends  of  that  stock  might  be  reduced ;  and  it  is,  in 
that  event,  that  he  directs  the  deficiency  to  be  made  good  :  Sanders 
V.  Kuldell  (1). 


Mabuis 

r. 
Burton. 


The  Vicb-Chancbllob  : 

The  testator  has  pointed  out  a  clear  intention  that  the  annuity 
should  be  clear  of  all  deductions.  In  Sanders  v.  Kiddell  the  testator 
did,  indeed,  use  the  word  '^  clear,*'  but  he  did  not  use  the  words 
''clear  of  all  deductions";  and,  besides,  the  parties  were  to  take 
the  annuity  in  succession.  Here  it  is  pretty  plain  from  the  words 
to  which  I  have  adverted  and  from  the  other  parts  of  the  will,  that 
the  testator  intended  the  annuitant  to  take  the  annuity  free  from 
any  diminution  whatever. 


[  m  ] 


GEIFFITH8  v.  PKUEN. 

(11  Simons,  202—204.) 

A  testator,  after  reciting  that  his  property  consisted  of  a  house  at  C. 
(which  was  freehold),  and  of  mortgages,  &c.,  directed  the  house  to  be  sold; 
and  then  gave  several  pecuniary  legacies,  and  amongst  them,  300/.  to  G. 
and  100/.  to  P.,  whom  he  appointed  his  executors.  The  will  concluded 
thus:  "and  to  Mr.  G.,  who  is  likewise  my  executor,  any  sum  then  appearing 
after  the  contents  of  this  my  will  are  fully  complied  with  and  fulfilled." 
G.  died  the  day  after  the  testo-tor,  without  having  proved  the  will :  Held, 
in  a  snit  hy  his  executors  against  the  testator's  heir  and  next  of  kin,  that 
the  plaintiffs  were  entitled  to  the  residue  of  the  testator's  estate,  including 
ihe  proceeds  of  the  house. 

If  an  executor  is  also  the  residuary  legatee,  he  is  entitled  to  the  residue, 
although  he  does  not  prove  the  will  (2). 

The  testator  in  the  cause,  by  his  will,  after  reciting  that  his 
property  consisted  of  a  dwelling-house  in  Cheltenham,  sundry 
mortgages  and  monies  in  the  English  funds,  directed  the  house 
(which  was  freehold)  to  be  sold :  he  then  gave  pecuniary  legacies 
to  his  brothers  and  several  other  persons,  and  concluded  his  will  in 
the  following  words : 

"I  give  and  bequeath  to  Mr.  Thomas  Griffiths,  solicitor,  of 
Cheltenham,  the  sum  of  800/. ;  and  to  Mr.  Pruen,  his  partner, 
100/.:  and  I  constitute  and  appoint  those  two  gentlemen  my 
executors  and  trustees.  I  request  to  be  buried  in  the  family  vault 
at  Trowbridge,  where  my  father  and  mother  rest.     After  providing 


(1)  40  H.  B.  186  (7  Sim.  536). 

(2)  But  on  this  point  see  Barber  v. 
Barber  (1838)  4d  B.  B.  349;  3  My.  & 


Cr.  688,  where  the  contrary  view 
appears  to  have  prevailed  without  dis- 
cussion.— O.  A.  S. 


1840. 
AvfjI.  7. 

Shadwell, 
V.-C. 

[202] 
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ubiffithh  for  all  the  various  legacies  specified  in  the  foregoing,  and  paying 
pRUEN.  ^y  debts  and  funeral  and  other  expenses,  I  direct  the  sum  of  50/. 
to  be  given  to  E.  M.  and  50/.  to  Mrs.  G. :  and,  to  my  friend 
Mr.  Thomas  Griffiths,  who  is  likewise  my  executor,  any  sum  then 
appearing  after  the  contents  of  this  my  will  are  fully  complied  with 
and  fulfilled,  agreeably  to  this  my  determination." 

Both  Griffiths  and  Pruen  survived  the  testator;    but  Griffiths 

I  *20S  I      died  on  the  day  after  the  testator's   death,  and,  ^consequently, 

without  having  proved  the  will.    His  executors,  however,  claimed 

the  residue  of  the  testator's  estate,  including  the  legacy  of  300/.  and 

the  proceeds  of  the  sale  of  the  house. 

It  was  objected,  for  the  defendants,  that  Griffiths  ought  to  have 
proved  the  will,  in  order  to  entitle  himself  to  the  benefits  under  it. 
And  the  testator's  heir-at-law  claimed  the  proceeds  of  the  sale  of 
the  house,  on  the  ground  that  they  were  not  expressly  disposed  of, 
and  that  the  direction  to  sell  the  house  was  not,  of  itself,  sufficient 
to  deprive  him  of  his  right  as  heir. 

Mr.  Jacob  and  Mr.  Blower,  for  Griffiths's  executors,  relied  on 
Parsons  v.  Saffery  (i). 

Mr.  Knight  Bruce  and  Mr.  Stinton,  for  the  testator's  next-of- 
kin,  cited  Reed  v.  Deraynea  (2),  and  said  that  it  was  clearly  settled 
that  an  executor  must  prove  the  will  in  order  to  entitle  himself  to  a 
legacy,  and  that  there  was  no  case  which  showed  that  there  was  any 
difference,  in  that  respect,  between  a  legacy  and  a  residue. 

Mr.  Bethell  and  Mr.  HaUett,  for  the  testator's  heir,  cited  [Kelleft 
V.  Kellett  (3),  Maugham  v.  Mason  (4),  Dunnage  v.  White  (5),  and 
other  cases]. 

The  Vice-Chancellor  : 

I  have  always  understood  the  rule  to  be  that,  where  either  a 
r  *204  1  general  or  a  specific  legacy  is  given  to  an  executor,  *he  must  prove 
the  will,  in  order  to  entitle  himself  to  it :  but  that  does  not  apply 
to  the  case  of  a  residue. 

With  respect  to  the  second  point,  it  is  manifest,  on  the  face  of  the 
will,  that  the  testator  meant  to  dispose  of  the  whole  of  his  property. 
He  begins  by  saying  that  his  property  consists  of  a  dwelling  house 

(1)  23  R.  B.  724  (9  Price,  578).  and  15  B.  B.  63,  3  Dow.  248). 

(2)  2  B.  B.  48  (2  Oox,  285).  (4)  12  B.  B.  251  (1  V.  &  B,  410). 

(3)  12  B.  R.  54  (1  Ball  &  B.  533;  (5)  21  B.  B.  239  (1  J.  A  W.  o83\ 
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iu  Cheltenham,  sundry  mortgages  and  monies  in  the  English  funds : 
and  then  he  directs  the  house  to  be  sold.  That  direction  has  the 
efifect  of  converting  the  house  into  money.  Then,  after  giving 
pecuniary  legacies  to  Mr.  Griffiths  and  several  other  persons,  he 
says :  **  To  my  friend,  Mr.  Thomas  Griffiths,  who  is  likewise  my 
executor,  any  sum  then  appearing,  after  the  contents  of  this  my 
will  are  fully  complied  with  and  fulfilled."  It  is  expressed,  there- 
fore, that  everything,  after  satisfying  the  contents  of  his  will,  should 
go  to  Mr.  Griffiths. 

I  am  of  opinion,  therefore,  that  that  gentleman's  executors  are 
entitled  to  the  whole  residue  of  the  testator*s  estate,  including  the 
proceeds  of  the  house  directed  to  be  sold. 


C1RIFFITU6 

r. 
PRUKN. 


JONES  V.  BEUCE(l). 

(11  Simons,  221—229 ;  S.  C.  4  Jur.  1055.) 

Personal  estate  bequeathed  as  a  whole  and  expressly  exonei'ated  from 
debts  and  testamentary  expenses  by  a  charge  on  real  estate,  is  also 
exonerated  from  legacies  charged  upon  the  real  estate  where  the  interest 
given  on  the  legacies  is  expressly  payable  out  of  the  rents  of  the  real  estate. 

Sm    Thomas  John   Tyrwhitt   Jones  made  his  will   dated  the 
17th  of  February,  1826,  and  which  was  partly  as  follows :  "  I  give 
and  bequeath,  unto  my  wife  absolutely,  all  my  goods,  chattels  and 
personal  estate  whatsoever  wheresoever  and  of  what  nature  or  kind 
soever.     I  charge  all  my  real  estates,  situate  lying  and  being  in  the 
counties  of  Denbigh  and  Salop,  with  the  payment  of  all  my  funeral 
and  testamentary  expenses,  and  all  such  debts  ♦as  may  be  due  and 
owing  from  me  at  the  time  of  my  decease :  and  I  hereby  exempt,  so 
far  as  I  am  able,  all  my  personal  estate  from  the  payment  of  the 
same  or  any  part  thereof.      I  give  devise  and  bequeath  to  my 
natural  son,  Charles  Tyrwhitt  Jones,  the  sum  of  20,000Z.,  and,  to 
my  natural  daughter  Eliza  Jones,  the  sum  of  5,000L  :  and  I  hereby 
charge  all  my  real  estate  with  the  payment  of  the  said  several  sums. 
And  my  will  is  that  the  said  sum  of  20,000/.  shall  be  paid,  to  my 
said  son,  upon  his  attaining  his  age  of  25  years,  and  that  the  said 
sum  of  5,000f.  shall  be  paid  to  my  said  daughter,  upon  her  attaining 
her  age  of  25  years  or  day  of  marriage  whichever  shall  first  happen ; 
and  that,  in  the  meantime,  in  case  my  wife  shall  die  during  the 
minority  of  the  said  two  children  but  not  otherwise,  the  trustees  of 
this  my  will,  their  heirs  and  assigns,  shall  levy  and  raise,  from  and 

(1)  Bohertsoji  v.  Broadhent  (1883)  8  App.  Ca.  812. 
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JoNiss  out  of  the  rentB,  isHues  and  profits  uf  my  said  estateB,  or  by  any 
Bruce.  other  means  they  may  deem  expedient,  Buch  annual  sums  for  the 
maintenance,  education  and  support  of  my  said  son  and  daughter 
as  shall  not  exceed  four  per  cent,  per  annum,  upon  the  respective 
provisions  intended  to  be  made  for  them,  and  do  and  shall  pay  and 
apply  such  sums  accordingly."  The  testator  then  gave  all  his  real 
estates  subject,  nevertheless,  as  to  such  portions  thereof  as  were 
situate  in  the  counties  of  Denbigh  and  Salop,  to  the  charges  therein- 
before mentioned,  and  subject  also  to  the  charges  to  which  they 
were  then  liable,  to  his  wife,  Eliza  Walwyn  Tyrwhitt  Jones,  for 
her  life,  with  remainder  to  his  son  Henry  Thomas  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder 
to  his  son  Edmund  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  mail,  with  remainder  to  his  natural  son  Cttarles  Jones 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  his  own  right  heirs. 
I  223  ]  Some  years  after  the  date  of  the  will,  a  commission  issued  under 

which  the  testator  was  found  a  lunatic ;  and,  by  an  order  in  the 
lunacy,  dated  the  25th  of  April,  1855,  it  was  ordered  that  4,250/. 
per  annum  should  be  allowed  for  the  maintenance  of  the  lunatic 
and  his  family,  and  that  300/.  per  annum  should  be  allowed  to 
his  wife,  Lady  Jones,  who  was  the  plaintiff  in  the  cause,  for  pin- 
money,  and  that  such  allowances  should  commence  and  be  made 
from  the  6th  of  April,  1834,  and  be  continued,  from  time  to  time, 
until  further  order,  and  be  paid  to  Lady  Jones,  by  the  committees 
of  the  lunatic's  estate,  out  of  the  rents  and  profits  thereof. 

The  testator  died  on  the  6th  of  October,  1839 ;  at  which  time  the 
rents  of  his  estates  which  became  due  on  the  29th  of  Septeml>er 
preceding,  were  unpaid.  Lady  Jones,  who  was  the  committee  of 
the  testator's  person,  had  received  all  the  payments  that  became 
due  in  respect  of  the  before-mentioned  allowances,  down  to  the 
6th  of  April,  1839  ;  but  no  payment  had  been  since  made  to  her  on 
account  thereof. 

At  the  hearing  of  the  cause  for  further  directions,  the  questions 
were,  first,  whether  the  testator  had,  by  his  will,  exonerated  his 
personal  estate  from  the  payment  of  the  legacies  given  to  his 
natural  son  and  daughter. 

And,  secondly,  whether  one  moiety  of  the  4,250/.  was,  as  Lady 
Jones  alleged,  due  to  her  at  the  testator's  death,  and  ought  to  be 
raised  and  paid  to  her  out  of  the  testator's  real  estates,  as  one  of 
the  debts  charged  thereon  by  the  will. 
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Mr.  Jacob  and  Mr.  Loftus  Wigram,  for  the  plaintiff,  contended,        Jone8 
first,  that  she   was  entitled,   under  the  will,  to  "^the   testator's       bruge. 
personal  estate,    free    from    the    payment    of    his    funeral    and       [  *224  J 
testamentary  expenses,  debts  and  legacies.     They  cited  Greene  v. 
Greene  (i),  and  Michell  v.  Michell  (2).     *     *     * 

Mr.  Dean  appeared  for  the  executors  of  the  testator. 

Mr.  Parry,  for  the  testator's  legitimate  sons  [cited  Bootle  v. 
Bliuidell{3).]: 

Next,  with  respect  to  the  other  question ;  that  is,  whether  the       [  226  ] 
arrears  of  the  allowances  are  to  be  considered  as  a  debt  and  to 
be  raised  out  of  the  real  estate.     I  submit  that  they  cannot  be 
considered  as  a  debt ;  for  the  Great  Seal  has  no  power  to  contract 
a  debt  on  behalf  of  the  lunatic. 

(The  Vicb-Chancellor  :  Have  the  committees  any  balance  in 
their  hands  in  respect  of  the  rents  ?) 

Yes.  On  the  29th  of  September,  1839,  rents  became  due  to 
an  amount  sufficient  to  pay  the  allowances,  but,  as  is  usual, 
those  rents  were  not  paid  until  two  or  three  months  afterwards ; 
and  they  were  then  received  by  the  receiver  appointed  in  the 
lunacy. 

Mr.  Jacob,  in  reply :     *     *     * 

The  Vice-Chancellor  : 

With  respect  to  the  maintenance,  I  think  that  it  stands  thus : 
there  was  no  right,  in  the  committee,  to  receive  any  payment  for 
the  maintenance  of  the  lunatic,  any  further  than  as  it  might  be 
made  out  of  the  rents  and  profits ;  that  is,  the  committee  was  not 
otherwise  entitled,  than  as  there  might  be  rents  and  profits 
applicable  to  the  payment  of  the  maintenance.  Now  the  rents 
which  were  due  at  the  testator's  death,  were,  strictly  speaking,  part 
of  his  personal  estate ;  and  if  Lady  Jones  says  that  the  rents  are 
personal  estate,  and  that  they  belong  to  her  as  such,  the 
consequence  is  that  there  is  nothing  to  pay  the  maintenance  out  of. 

(1)  20  R.  R.  284  (4  Madd.  148).        (3)  \o  R.  R.  93  (I  Mer.  193). 
12)  21  R.  R.  280  (5  Madd.  69). 


[  227  ] 
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JoNKs        She  cannot  say  that  she  will  take  the  rents,  and  that  the  order  in 


r. 


Hruck.  the  lunacy  created  a  debt  due  to  her.  It  in  no  sense  created  a  debt, 
otherwise  than  as  there  was  a  fund  to  pay  the  maintenance  ;  and, 
if  there  was  no  fund,  there  was  no  debt. 

The  legatees  of  the  20,000Z.  and  5,000^.  can  only  claim  their 
legacies  out  of  the  real  estates  on  which  they  are  expressly  chargeS. 
There  is  a  distinction  between  the  case  of  a  creditor  and  the  case  of 
a  legatee  which  is  not  always  sufficiently  attended  to,  and  which 
makes  the  propositions  which  are  laid  down  by  text-writers,  and 
which  are  found,  in  the  reports,  with  respect  to  the  one  class  of 
claimants,  inapplicable  to  the  other  class.  A  creditor  has  a  claim 
[  ♦228  J  by  operation  of  *law ;  but  a  legatee  can  only  claim  his  legacy  in  the 
manner  and  form  in  which  it  is  given  by  the  will. 

The  testator,  at  the  commencement  of  his  will,  after  giving 
directions  respecting  the  place  of  his  burial  says :  *'  I  give  and 
bequeath  unto  my  wife,  absolutely,  all  my  goods,  chattels  and 
personal  estate  whatsoever,  wheresoever  and  of  what  nature  or  kind 
soever."  That  gift  is  as  much  a  specific  gift  as  if  he  had  enumerated 
every  chattel,  and  then  said  :  "  I  give  them  to  my  wife"  (i). 

Then,  with  respect  to  the  debts.  The  testator  seems  to  have  been 
aware  that,  by  law,  they  would  be  payable  out  of  his  personal 
estate ;  and,  therefore,  after  charging  his  real  estates  with  the 
payment  of  them,  he  adds :  "  And  I  hereby  exempt,  so  far  as  I  am 
able,  all  my  personal  estate  from  the  payment 'of  the  same  or  any 
part  thereof."  Then  he  says:  "I  give,  devise  and  bequeath" — 
the  use  of  the  word  ** devise"  is  singular — "to  my  natural  son, 
C.  T.  Jones,  the  sum  of  20,000/.,  and  to  my  natural  daughter, 
Eliza  Jones,  the  sum  of  5,000/. ;  and  I  hereby  charge  all  my 
real  estate  with  the  payment  of  the  said  several  sums."  Then  he 
directs  that,  in  case  his  wife  should  die  during  the  minority  of 
the  legatees,  the  trustees  of  his  will,  their  heirs  and  assigns,  should 
raise,  out  of  the  rents  of  his  real  estates  or  by  such  other  mea^ns 
as  they  might  deem  expedient,  such  annual  sums  for  the  main- 
tenance of  the  legatees  as  should  not  exceed  four  per  cent,  per 
annum  upon  the  respective  provisions  intended  to  be  made  for 
them.  Now  it  is  obvious  that  there  would  be  an  incongruity  in 
saying  that  the  legacies  should  be  paid  out  of  the  personal  estate, 

(1)  This  dictum  is  not  only  incon-  legacies    could   arise   as    between     a 

sistont  with  authority,  but  (^ven  with  sijocific  legatee  on  tho  one  hand  and 

much  of  tho  judfjnient  in  tho  pi-osent  pecuniar}^  legatees    on    the    other. — 

case,  since  no  question  of  exoneration  O.  A.  S. 
from    debts    or    of    exemption   from 
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and  that   the   interest  of  them  shoald  be  paid  out  of   the  real 
estate. 

For  these  reasons,  I  think  that  Lady  Jones  takes  the  personal 
estate  free  from  the  obligation  of  paying  the  debts  and  legacies  (i). 


JONS» 
e. 

Bbuck. 

[  229  ] 


BEEVOK  V.  PAETEIDGE. 

(11  Simons,  229—234;  S.  G.  10  L.  J.  Ch.  89.) 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  three  trustees, 
in  trust  to  pay,  apply  and  dispose  of  all  the  interest  thereof  for  the 
maintenance,  support  and  benefit  of  his  three  children  and  the  survivors 
and  survivor  of  them,  in  such  shares  and  proportions,  and  in  such 
manner  as  they  should  think  most  proper  and  advisable,  and,  if  all  the 
children  should  die  without  leaving  issue,  then  that  the  trust-fund  should 
remain  vested  in  two  of  the  trustees,  in  trust  for  the  persons  thereinafter 
mentioned :  Held,  that  the  whole  income  of  the  residue  was  given  for  the  ' 
children*s  benefit,  and,  the  trustees  having  applied  only  part  of  it  for  their 
benefit,  that  the  surplus  devolved,  on  the  survivor's  death,  to  his  personal 
representative. 

BoBBRT  Pabtbidob,  by  his  will,  dated  the  20th  of  January,  1789, 
gave  all  the  residue  of  his  personal  estate,  after  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  to  three  trustees  in 
trust  to  invest  the  same  in  the  usual  securities,  and,  out  of  the 
interest,  dividends  and  annual  produce  thereof,  to  pay  an  annuity 
of  12  guineas  to  Ann  Simpson  for  her  life,  and  another  annuity  of 
the  same  amount  to  Ann  Blackmore  for  her  life  ;  and  upon  further 
trust  to  pay,  apply  and  dispose  of  all  the  rest  and  residue  of  the  said 
interest,  dividends  and  produce  of  the  said  trust-money,  for  the 
maintenance,  support  and  benefit  of  his  (the  testator's)  son  Bobert, 
and  his  (the  testator's)  daughters,  Lydia  and  Mary,  and  the  sur- 
vivors and  survivor  of  them,  in-  such  shares  and  proportions,  and  in 
such  manner  as  his  trustees  and  executors,  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  should  think  most 
proper  and  advisable ;  and  upon  further  trust  to  lay  out  all  or  any 
part  or  parts  of  the  trust-money  as  they  should  *think  proper,  in 
the  purchase  of  any  annuity  or  annuities  for  and  during  the  term 
of  the  natural  life  or  lives  of  all  or  any  of  his  said  son  and  daughters, 
and  to  be  secured  to  be  paid  by  Government  or  real  security  to 
them,  his  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  in  trust  to  be  by  them 
paid,   applied  and  disposed  of  for  the  maintenance,  support  and 

(1)  See  Carter  v.  Beard,  o  E.  K.  204  (10  Sim.  7). 
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beevor  benefit  of  his  said  son  and  daughters,  and  the  survivors  or  survivor 
partbidob.  o^  them,  as  he  had  thereinbefore  directed  the  said  interest,  dividends 
and  produce  to  be  paid,  applied  and  disposed  of :  and  upon  further 
trust,  in  case  all  or  any  of  them  his  said  son  and  daughters  should 
happen  to  marry  with  the  consent  and  approbation  of  the  trustees, 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  the  survivor  of  them,  then  he  empowered  the  trustees, 
and  the  survivors  and  survivor,  and  the  executors  or  administrators 
of  such  survivor,  previous  to  and  in  consideration  of  such  marriage 
or  marriages,  to  settle  or  pay,  or  agree  to  settle  or  pay  any  sum  or 
sums  of  money,  part  of  the  said  trust-money,  to,  upon  and  for  the 
portions,  provisions  and  benefit  of  his  son  and  daughters  respec- 
tively and  the  respective  person  or  persons  with  whom  they  should 
respectively  marry,  and  the  child  or  children  of  such  marriage  or 
marriages  respectively,  or  any  of  them,  in  such  manner  and  form 
as  the  trustees,  or  the  survivor  or  survivors  of  them,  or  the  executors 
or  administrators  of  such  survivor,  should,  from  time  to  time,  think 
proper ;  and  upon  further  trust,  in  case  his  said  son  or  daughters, 
or  any  or  either  of  them,  should  marry  without  such  consent  as 
aforesaid,  and  should  leave  any  child  or  children  living  at  their 
respective  deaths,  that  the  trustees  or  the  survivor  or  survivors  of 
them,  his  executors  or  administrators,  should  pay  and  apply  such 
[  *23i  I  parts  and  shares  of  the  said  *trust-money  as  should  then  happen  to 
be  undisposed  of,  to  and  for  the  use  and  benefit  of  such  child  and 
children,  as  the  trustees  should  think  proper  ;  and  in  case  his  said 
son  and  daughters  should  all  of  them  depart  this  life  without 
leaving  any  child  or  children,  or  leaving  such  child  or  children,  and 
all  of  them  should  depart  this  life  under  the  age  of  21  years,  then 
he  declared  that  B.  G.  Dillingham,  who  was  one  of  the  trustees, 
should  no  longer  continue  a  trustee  of  the  trust-money,  but  that 
the  same  should  be  and  remain  vested  in  the  two  other  trustees, 
and  the  survivor  of  them,  his  executors  and  administrators,  upon 
the  trusts  thereinafter  mentioned.  The  testator  then  declared 
trusts  of  the  trust-money  in  favour  of  certain  of  his  relations  and 
connexions,  and  their  children. 

The  testator  died  on  the  11th  day  of  March,  1802,  leaving  hib 
three  children  named  in  his  will,  his  only  next-of-kin  him  surviving. 

His  daughter,  Mary,  died  on  the  29th  of  September,  1831 ;  his 
daughter,  Lydia,  on  the  13th  of  June,  1836 ;  and  his  son,  Robert,  on 
the  13th  of  March,  1839.     They  were  all  of  unsound  mind. 

The  trustees  did  not  apply  the  whole  income  of  the  trust-fund  for 
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the  benefit  of  the  children ;  so  that,  at  Bobert's  death,  there  was  in      nEBvou 
their  hands  a  considerable  sum  arisen  from  the  surplus  income:    PARTiiiDGK. 
and,  that  sum  having  been  claimed  by  the  personal  representative 
of  Robert  and  his  sisters,  and  also  by  the  persons  entitled  under  the 
ultimate  trust  in  the  testator's  will,  the  bill  in  this  cause  was  filed, 
by  the  trustees,  for  the  purpose  of  having  the  rights  of  the  several 
claimants  to  *the  sum  in  dispute,  ascertained  and  declared  by  the       [  *232  ] 
Court. 

Mr.  Jctcoh  and  Mr.  PhiUij)s  appeared  for  the  plaintiffs. 

Mr.  Knujht  Bruce  and  Mr.  Metcalfe^  for  the  personal  represen- 
tative of  the  three  children  : 

*  *  The  whole  income  was  to  be  applied,  and  the  only  dis- 
cretion given  to  the  trustees,  was  as  to  the  shares  in  which  it  was 
to  be  applied  :  Harding  v.  Glyn  (i).  Brown  v.  Ilififfs  (2),  Barber  v. 
Earlier  (3). 

Mr.  Sharpe,  for  one  of  the  next  of  kin  of  Robert  Partridge, 
cited  IVebb  v.  KeUy  (4). 

Mr.  Girdleitone  and  Mr.  Teed,  for  some  of  the  parties  claiming 
under  the  ultimate  trust  in  the  will : 

*  *     The  testator's  sole  object  was  to  provide  for  the  personal       [  233  ] 
benefit  and  support  of  his  children ;  and  he  has  left  the  amount 

of  the  provision,  to  the  discretion  of  the  trustees :  Mavdonald  v. 
Bryce  (5).  There  is  no  substantial  difference  between  that  case  and 
the  present. 

Mr.  Wigram  and  Mr.  CoUyer^  appeared  for  the  other  parties 
claiming  under  the  ultimate  trust. 

The  Yice-Chancellor  : 

The  effect  which  ought  to  be  given  to  the  language,  used  by  this 
testator,  appears  to  me  to  be  sufSciently  plain. 

In  the  first  place,  when  the  testator  uses  the  words  :  '*  Upon  trust 
to  pay,  apply  and  dispose  of  all  the  rest  and  residue  of  the  said 
interest,  dividends  and  produce  of  the  said  trust-money  for  the 
maintenance,   support   and   benefit  of    my  son  Robert,  and  my 

(1)  4  B.  K.  334.  338  (1  Atk.  469).      (4)  47  B.  B.  288  (9  Sim.  469). 

(2)  4  B.  B.  323  (4  Ves.  708).         (0)  44  B.  B.  254  (2  Keen,  276  and 

(3)  45  B.  B.  349  (3  My.  &  Cr.  688).   517). 
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daughters,  Lydia  and  Mary,  and  the  survivors  and  survivor  of 
them  ;  "  he  creates  an  express  trust  to  apply  the  dividends  for  the 
benefit  of  his  three  children  and  the  survivors  and  survivor  of  them. 
He  then  goes  on  to  prescribe  the  mode  in  which  the  income  of  the 
trust-fund  shall  be  applied  for  their  benefit,  and  says :  '*  in  such 
shares  and  proportions  and  in  such  manner  as  they,  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  his  executors  or 
administrators  shall  think  most  proper  and  advisable.''  Those 
words  give,  to  the  trustees,  a  discretionary  power  as  to  the  distri- 
bution only  of  the  income  of  the  trust-fund ;  but  do  not  revoke 
or  in  any  manner  abridge  the  previous  gift. 

In  the  course  of  the  argument,  I  asked  what  would  have  been 
done  (assuming  that  there  was  no  gift),  if  the  trustees  had  refused 
to  exercise  the  discretionary  power  given  to  them.  The  answer  was 
that  the  Court  would  have  interposed  and  exercised  it  for  them. 
But  how  could  the  Court  exercise  the  discretion,  if  there  was  no 
gift? 

My  opinion  is  that  there  is,  By  this  will,  a  gift  of  the  income  of 
the  trust-fund  to  the  three  children,  with  a  power,  to  the  trustees, 
to  modify  the  distribution  of  it,  and  that  whether  they  exercised 
that  power  or  not,  the  gift  would  remain. 

I  shall,  therefore,  declare  that  the  fund  arisen  from  the  surplus 
dividends  of  the  trust-fund,  belonged  to  the  testator's  son  Robert, 
as  the  survivor  of  the  three  children. 


1840. 

Not,  6,  7,  9, 

21. 


Shadwbll, 
V.-C. 
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WAKDE  V.  FIEMIN. 

(11  Simons,  235—256 ;  S.  C.  10  L.  J.  Ch.  43;  5  Jur.  288.) 

Under  a  marriage  settlement,  a  sum  of  Consols  was  held  in  trust  for  the 
husband  for  life,  remainder,  as  to  a  certain  portion  of  it,  for  the  wife  for 
life,  remainder  for  such  one  or  more  of  the  children  as  the  husband  and 
wife  should  appoint,  remainder  for  the  children  at  21 ;  and,  as  to  the  rest  of 
the  Consols,  in  trust,  after  the  husband's  death,  for  the  children,  absolutely, 
at  21.  There  were  five  children  who  attained  21.  Their  parents,  conceiving 
that  they  had  power  to  appoint  the  whole  of  the  Consols,  made  appointments, 
at  different  times,  to  two  of  them,  which  more  than  exhausted  that  portion 
of  the  Consols  which  was  appointable.  Each  deed  of  appointment  declared 
that  the  appointee  should  not  be  entitled  to  any  further  or  other  share  in 
the  trust-fund  under  the  settlement,  until  he  should  have  put  in  hotchpot 
the  thereby  appointed  share ;  unless  a  contrary  intention  should  be  expressed 
in  the  instrument  by  which  any  further  appointment  should  be  made : 
Held  that,  though  the  appointable  part  of  the  Consols  was  not  sufficient 
to  answer,  fully,  the  second  appointment,  yet  there  was  to  be  no 
apportionment,  and  that  the  second  appointee  as  well  as  the  first,  was 
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prevented,  by  the  hotchpot  clause,  from  taking  any  part  of  his  one-fifth  of  Wakdk 
the  unappointable  Consols,  unless  he  would  grivc  up  the  whole  of  what  he  "• 

would  get  under  the  apiwintment ;  and  that  the  unappointable  Consols  riRMiN', 
belonged,  wholly,  to  the  three  other  children. 

By  an  indenture  dated  the  10th  of  May,  1793,  being  the  settlement 
made  in  contemplation  of  the  marriage  of  Peter  Firmin  with  Jane 
Master,  certain  sums  of  Bank  stock  and  of  Four  per  cent,  and 
Three  per  cent,  stock,  the  lady's  property,  were  assigned  to 
trustees,  in  trust  for  the  intended  husband  and  wife,  for  their  lives, 
and,  after  the  decease  of  the  survivor  of  them,  in  trust  for  all  and 
every  of  such  one  or  more  of  the  children  of  the  marriage,  at  such 
times  and  in  such  shares,  &c.,  as  the  intended  husband  and  wife 
should,  during  their  joint  lives,  appoint,  and,  in  default  of  such 
appointment^  as  the  survivor  of  them  should  appoint,  and,  in 
default  of  such  appointment,  in  trust  for  the  children  of  the  mar- 
riage, who,  being  sons,  should  attain  21,  or,  being  *daughters,  [  *236  ] 
should  attain  that  age  or  marry  under  it,  equally  to  be  divided 
amongst  them  :  and  Peter  Firmin  conveyed  certain  freehold  here- 
ditaments to  the  trustees,  to  the  use  of  himself  for  life,  and,  after 
his  decease,  in  trust  to  sell  the  same  and  to  invest,  in  the  usual 
securities,  so  much  of  the  proceeds  as  would  be  sufficient  to  produce 
a  clear  annual  income  of  400Z.,  and  to  stand  possessed  of  the 
securities  in  trust,  out  of  the  income  thereof,  to  pay  an  annuity  of 
200/.  a  year  to  Jane  Master  during  her  life,  and,  as  to  the  residue 
of  the  securities  which  should  be  so  purchased  and  should  be  more 
than  sufficient  to  pay  the  annuity,  in  trust  for  all  and  every  or  such 
one  or  more  of  the  children  of  the  marriage,  as,  being  sons,  should 
attain  21,  or,  being  daughters,  should  attain  that  age  or  be  married 
under  it,  and  to  be  vested  interests  in  them  at  such  ages  or  times 
respectively :  and,  as  to  so  much  of  the  securities  to  be  so  purchased 
as  aforesaid  as  should  be  necessary  for  answering  the  annuity  of 
2001.  a  year,  in  trust  for  such  child  or  children  of  the  marriage,  in 
such  manner  &c.,  as  therein  and  hereinbefore  mentioned  concerning 
the  fortune  of  Jane  Master  after  the  decease  of  her  and  her  intended 
husband :  and  the  trustees  were  empowered,  with  such  consent  as 
therein  mentioned,  to  change  the  trust-funds  for  other  securities  of 
a  like  nature  :  and  it  was  provided  that  in  case  Peter  Firmin  should, 
at  any  time  during  the  joint  lives  of  himself  and  his  intended  wife, 
purchase,  in  the  names  of  the  trustees,  so  much  stock,  in  any  of  the 
public  funds,  as  would  produce  the  annual  sum  of  4002.,  to  be  held 
in  trust  for  himself  for  life,  and,  after  his  decease,  upon  the  trusts 
before  mentioned  concerning  such  part  of  the  proceeds  of  the  real 

28— a 
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wabdis      estate  directed  to  be  sold  as  was  directed  to  be  laid  oat  in  the  pur- 
FiRMiN.      chase  of  stock  or  other  securities,  then  the  trusts  before  mentioned 
[  •237  ]       concerning  such  real  *estate8,  should  cease.     And  it  was  declared 
that  the  stocks  or  funds  to  be  purchased  by  F.  Firmin  as  aforesaid, 
might  be  varied,  from  time  to  time,  in  such  manner  as  was  therein- 
before declared  concerning  the  monies  and  property  thereby  settled. 
After  the  marriage,  Peter  Firmin,  in  pursuance  of  the  aforesaid 
provision   in   the   settlement,  purchased,   in    the  names    of    the 
trustees,  13,333Z.  68.  8d.  Three  per  cent,  stock,  being  the  amount 
of  that  stock  required  to  produce  the  annual  sum  of  400/. ;  and, 
consequently,  one-half  of  that  stock,  that  is,  6,666^.  18«.  4f/.,  was 
required  to  answer  Mrs.  Firmin*s  annuity  of  200Z.  a  year. 

By  a  deed-poll  dated  the  12th  of  November,  1821,  Mr.  and  Mrs. 
Firmin,  in  contemplation  of  the  marriage  of  their  daughter, 
Louisa,  with  G.  S.  Sadler,  after  referring  to  the  settlement, 
appointed,  after  the  decease  of  the  survivor  of  themselves  and 
subject  to  their  life-interest  therein,' 4,200/.  Three  per  cents,  part  of 
the  funds  comprised  in  or  subject  to  the  trusts  of  the  settlement,  to 
Louisa,  her  executors  &c.  subject  to  the  proviso  that  she  should  not 
be  entitled  to  any  further  or  other  share  in  the  trust-funds  under 
the  settlement,  until  she  should  have  put  in  hotchpot  the  thereby 
appointed  share  ;  unless  a  contrary  intention  should  be  expressed 
in  the  instrument  or  instruments  whereby  any  further  or  other 
appointment  or  appointments  should  be  made. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Sadler,  dated 
the  13th  of  November,  1821,  and  to  which  Mr.  and  Mrs.  Firmin  were 
parties,  Mrs.  Sadler  assigned  the  4,200/.  Three  per  cents,  to  trustees, 
upon  the  trusts  thereby  declared.  This  deed  recited  that  certain 
[  *2'6S  ]  sums  ''^of  stock  therein  mentioned  (i)  were  then  standing  in  the 
names  of  the  trustees  of  Mr.  and  Mrs.  Firmin's  settlement,  in 
trust  to  pay  the  dividends  thereof  to  Mr.  Firmin  for  life,  and,  after 
his  decease,  to  Mrs.  Firmin  for  her  life,  and  after  the  decease  of  the 
survivor  of  them,  in  trust  to  transfer  the  capital  to  and  between  all 
and  every  or  such  one  or  more  of  their  children,  at  such  times  &e. 
as  they  should  appoint,  and,  in  default  of  such  appointment,  then  as 
the  survivor  of  them  should  appoint,  and  in  default  of  such  appoint- 
ment, in  trust  for  such  of  their  children  as,  being  sons,  should  attain 
21,  or,  being  daughters,  should  attain  that  age  or  marry  under  it. 

(1]  These  sums  were  the  whole  of     served   that   the   above   recital    was 
the  stock  comprised  in  Mr.  and  Mrs.      incorrect. 
Finnin*B  settlement.    It  will  be  ob- 
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By  a  deed-poll  dated  the  24th  of  December,  1821,  after  referring  Wabdb 
to  the  settlement  of  the  10th  of  May,  1793,  Mr.  and  Mrs.  Firmin,  Fibmin. 
in  execution  of  the  power  thereby  reserved  to  them,  appointed, 
after  the  decease  of  the  survivor  of  them  and  subject  to  their  life- 
interest,  4,200/.  Three  per  cents.,  part  of  the  funds  comprised  in  or 
subject  to  the  trusts  of  the  settlement,  to  Harcourt  Firmin,  another 
of  their  children,  who  had  attained  21,  his  executors  &c. :  subject 
to  a  proviso  similar  to  that  contained  in  the  preceding  deed-poll. 

By  an  indenture  of  the  26th  of  December,  1821,  Harcourt 
Firmin  settled,  on  his  marriage,  the  4,200/.  stock  appointed  to  him 
as  before  mentioned:  and  that  indenture  contained  a  recital  in 
the  same  terms  as  the  recital,  before  noticed,  in  Mrs.  Sadler's 
settlement. 

The  whole  amount  of  Three  per  cent,  stock  which  Mr.  and  Mrs.  [  239  j 
Firmin  had  power  to  dispose  of  under  their  settlement,  was 
7,618/.  Is.  6d.y  which  was  composed  of  that  moiety  of  the 
13,338/.  6«.  8d.  Three  per  cents,  which  was  required  to  pay  Mrs. 
Firmin's  annuity,  and  of  another  sum  of  the  same  stock  which  was 
part  of  her  fortune :  so  that,  by  the  foregoing  deeds,  she  and  her 
husband  appointed  a  larger  amount  of  Three  per  cents,  than  they 
had  power  to  dispose  of. 

Mr.  Firmin  died  in  December,  1826. 

By  a  deed-poll  dated  the  18th  of  December,  1827,  Mrs.  Firmin, 
after  referring  to  her  settlement,  appointed,  in  execution  of  the 
powers  reserved  to  her  thereby,  certain  sums  of  Bank  and  Four  per 
cent,  stock,  part  of  the  funds  comprised  in  or  subject  to  the  trusts 
of  that  settlement,  to  Kobert  Firmin,  another  of  the  children  of  the 
marriage  who  had  attained  21,  his  executors  &c.  in  trust  for  his 
brother  Harcourt. 

By  a  deed-poll  dated  the  10th  of  September,  1829,  after  reciting 
that  certain  sums  of  stock  therein  mentioned  (i)  were  then  standing 
in  the  names  of  the  trustees  of  Mr.  and  Mrs.  Firmin's  settlement, 
in  trust,  after  her  decease,  for  the  benefit  of  the  children  of  the 
marriage  as  Mr.  and  Mrs.  Firmin  jointly,  or  the  survivor  alone 
should  appoint,  and,  in  default  of  appointment,  for  such  children, 
equally,  at  the  times  therein  specified ;  and  after  further  reciting 
the  then  intended  marriage  of  Bobert  Firmin :  Mrs.  Firmin,  in 
exercise  of  the  powers  reserved  to  her  by  her  settlement,  appointed, 
after  her  decease  but  subject  to  her  life-interest  therein,  two  sums 
of  Three  per  cent,  stock  (making  together  4,200/.  of  that  ^iptock),       [  *^^^*  J 

(1)  See  note  on  preceding  page. 
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Wabdb      part  of  the  said  trust-funds,  to  Robert  Firmin,  his  executors  &c., 
FiBMiN.      subject  to  a  proviso  similar  to  that  contained  in  the  first-mentioned 
deed-poll. 

By  an  indenture  dated  the  Ist  of  May,  1880,  after  reciting,  with 
respect  to  the  trust-funds,  as  in  the  preceding  deed,  Mrs.  Firmin, 
in  execution  of  the  powers  reserved  to  her  by  her  settlement, 
appointed  certain  sums  of  Bank  and  Four  per  cent,  stock,  part  of 
the  trust-funds,  after  her  decease  and  subject  to  her  life-interest 
therein,  to  Mrs.  Sadler,  her  executors  &c. ;  and,  by  the  same  deed, 
Mrs.  Firmin  appointed  certain  other  sums  of  like  stock,  other  part 
of  the  trust-funds,  after  her  decease  and  subject  to  her  life-interest 
therein,  to  Bobert  Firmin,  his  executors  &c. :  and  it  was  thereby 
provided  that  Robert  Firmin  or  Mrs.  Sadler,  or  either  of  them, 
should  not  be  compelled  to  bring  into  hotchpot  the  several  shares 
appointed  to  them  thereby  and  by  virtue  of  the  deeds  of  the  12th 
of  November,  1821,  the  18th  of  December,  1827,  and  the  10th  of 
September,  1829,  or  any  of  them;  but  that  they  should  not 
respectively  be  entitled  to  any  further  shares  of  the  trust-funds 
under  the  settlement,  unless  or  until  they  should  have  put  into 
hotchpot  the  shares  thereby  and  by  the  last-mentioned  deeds 
respectively  appointed;  unless  a  contrary  intention  should  be 
expressed  in  the  instrument  or  instruments  whereby  any  further 
appointments  should  be  made  to  them  respectively. 

By  another  deed,  also  dated  the  1st  of  May,  1880,  after  reciting 
with  respect  to  the  trust-funds  as  in  the  two  last- mentioned  deeds, 
and  that  Mrs.  Firmin,  being  desirous  of  making  a  provision  for 
Sophia  Firmin  (another  of  her  children  by  her  late  husband  who 
[  *24i  ]  had  attained  21),  had  determined  to  appoint,  to  Sophia  Firmin,  ^the 
several  sums  thereinafter  mentioned,  she,  in  execution  of  the 
powers  reserved  to  her  by  the  settlement,  appointed,  after  her 
decease  but  subject  to  her  life-interest  therein,  the  sum  of 
1,9022.  158.  Three  per  cents.,  and  also  certain  other  sums  of  stock 
part  of  the  trust-funds,  to  Sophia  Firmin,  her  executors  Sic. ; 
subject  to  a  proviso  similar  to  that  contained  in  the  first-mentioned 
deed-poll. 

Georgiana,  another  child  of  Mr.  and  Mrs.  Firmin,  attained  21, 
and  died  in  1822. 

Mrs.  Firmin,  from  the  decease  of  her  husband  until  her  own 
death,  received  the  whole  of  the  dividends  of  the  Three  per  cent. 
stock  comprised  in  her  settlement.     She  died  in  December,  1886. 

The  bill  was  filed  by  the  trustees  of  Mr.  and  Mrs.  Firmiu*s 
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settlement,  against  their  surviving  children  and  the  personal  repre-       Wabde 
sentatives  of   their   deceased  child  Georgiana  Firmin,   and  also       fibmin. 
against  the  trustees  and  cestuis  que  trust  under  the  settlements 
which  had  been  executed  by  the  children  as  before  mentioned. 

The  bill  alleged  that,  from  the  recitals  contained  in  Mr.  and  Mrs. 
Sadler's  settlement  dated  the  18th  of  November,  1821,  it  appeared 
that,  at  the  time  of  the  execution  thereof  and  of  the  deed-poll  of 
the  12th  of  November  in  the  same  year,  Mr.  and  Mrs.  Firmin  and 
the  other  parties   who  executed  the    last-mentioned  settlement, 
erroneously  believed  that  the  power  of  appointment  amongst  the 
children  of  Mr.  and  Mrs.  Firmin,  which,  by  the  settlement  on  their 
marriage,  was  given  to  them  and  the  survivor  of  them,  extended  to 
the  whole  *of  the  stocks,  funds  and  securities  comprised  in  that       [  *242  ] 
settlement ;  and  that  that  part  of  the  trusts  of  the  same  settlement 
whereby  it  was  provided  that  the  residue  of  the  stocks,  funds  and 
securities  which  should  be  purchased  with  the  monies  to  arise  from 
the  sale  of  the  freehold  hereditaments  thereby  conveyed,  and  which 
should  be  more  than  sufficient  to  satisfy  the  annuity  of  200/, 
therein  mentioned,  should,  after  the  decease  of  Mr.  Firmin,  be  held 
in  trust  for  the  children  of  Mr.  and  Mrs.  Firmin  and  not  subject  to 
any  power  of  appointment  by  them  or  either  of  them,  was  entirely 
overlooked  by  the  parties  to  Mr.  and  Mrs.  Sadler's  settlement,  and 
that  the  sum  of  14,284/.  14^.  IQd.  Three  per  cent.  Annuities,  was, 
by  error,  inserted  in  Mr.  and  Mrs.  Sadler's  settlement  instead  of 
the  sum  of  7,618Z.  1».  6^.  like  annuities,  such  last-mentioned  sum 
being  the  amount  of  Three  per  cent,  stock  to  which,  under  the 
trusts  of  Mr.  and  Mrs.  Firmin's  settlement,  the  power  of  appoint- 
ment given  to  them  extended.     The  bill  further  stated  that  the 
several  appointments  which  were  made  by  Mr.  and  Mrs.  Firmin 
and  by  Mrs.  Firmin  after  her  husband's  death  as  before  mentioned, 
had  exhausted  the  whole  of  the  stocks,  funds  and  securities  held 
by  the  plaintiffs  upon  the  trusts  of  Mr.  and  Mrs.  Firmin's  settle- 
ment, and  left  no  part  thereof  to  satisfy  the  trusts  thereby  declared 
of  such  of  the  same  stocks,  funds,  and  securities  as  should  be  more 
than  sufficient  to  satisfy  and  discharge  the  annuity  of  200/. :  that 
the  defendants  who  were  interested  under  the  appointments  before 
mentioned,  had,  since  Mrs.  Firmin's  death,  required  the  plaintiffs 
to  divide,  pay  and  transfer  the  trust-funds  pursuant  to  and   in 
conformity  with  such  appointments ;   but  that  the  plaintiffs  had 
declined    so  to  do,   they  having  been   advised  that,   under   the 
circumstances  appearing  *in  the  bill,  they  could  not  safely  act  in       [  '2^3  ] 


860  1840.    CH.    11  SIMONS,  248—244.  [b.r. 

Wabde       the  premises  except  under  the  direction  and  indemnity  of  the 

FiBiiiK.       Court. 

The  bill  prayed  that  the  trasts  of  Mr.  and  Mrs.  Firmin's  settle- 
ment mi<;ht  be  carried  into  execution  under  the  decree  of  the  Court, 
and  that  the  rights  and  interests  of  all  parties  in  the  sums  of  stock 
comprised  in  that  settlement,  might  be  ascertained  and  declared 
by  the  Court,  and  that  those  several  sums  might  be  applied 
accordingly. 

The  cause  was  heard  on  the  30th  of  June,  1838 ;  and,  by  the 
decree  then  made,  the  Master  was  directed  to  inquire  and  state 
whether  Mr.  and  Mrs.  Firmin  or  Mrs.  Firmin,  after  her  husband's 
death,  had  made  any  and  what  appointments  of  the  trust-funds 
comprised  in  their  marriage  settlement,  and  to  make  several  other 
inquiries,  with  a  view  to  enable  the  Court  to  decide  as  to  the  rights 
of  the  parties.  The  Master  having  made  his  report,  the  cause  now^ 
came  on  to  be  heard  for  further  directions. 

The  principal  question  in  the  cause  was  what  effect  ought  to  be 
given  to  the  appointments  which  had  been  made  to  Mrs.  Sadler, 
Harcourt  Firmin,  Robert  Firmin  and  Sophia  Firmin,  having 
regard  to  the  fact  that  Mr.  and  Mrs.  Firmin  had  attempted  to 
appoint  the  whole  of  the  Three  per  cent,  stock  comprised  in 
their  settlement;  whereas  they  had  no  power  over  the  sum  of 
G,G6G/.  18«.  4(/.  part  of  that  stock,  that  sum  being  settled  in  trust 
for  their  children  who,  being  sons,  should  attain  21,  or,  being 
daughters,  should  attain  that  age  or  marry ;  in  consequence  of 
which,  Georgiana  Firmin  (to  whom  no  appointment  had  been  made) 
had  acquired,  under  the  settlement,  a  vested  interest  in  one-fifth 
[  *'^*^  ]  part  of  the  *6,666i.  13«.  -id.  Three  per  cents.,  which,  on  her  death 
devolved  to  the  defendant,  Gadsden,  her  personal  representative. 

Mr.  ChancUess  and  Mr.  Faber  appeared  for  the  plaintiffs. 

Mr.  Jacob  and  Mr.  Pujgott,  for  Harcourt  Fu'min  and  his  wife, 
and  Mr.  Girdlestonc  and  Mr.  Evans  for  their  children,  said  that  the 
appointment  to  Harcourt  Firmin  was  not  an  appointment  of 
4,200/.  part  of  the  specific  sum  of  Three  per  cent,  stock  comprised 
in  Mr.  and  Mrs.  Firmin's  marriage  settlement ;  but  an  appointment, 
generally,  of  4,200/.,  part  of  the  trust-funds  :  that  unless  the  4,200/. 
Three  per  cents,  was  to  be  made  good  out  of  the  trust-funds 
generally,  the  whole  of  the  Three  per  cent,  stock  might  have  been 
sold  out,  under  the  power,  in  the  settlement,  to  change  securities, 
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and  the  proceeds  invested  in  some  other  stock ;  in  which  case  there  Warde 
would  have  been  no  fund  at  all  to  answer  the  appointment  at  the  fibmik. 
death  of  Mrs.  Firmin :  and,  indeed,  as  the  funds  then  existed,  there 
was  not  sufficient  Three  per  cent,  stock  to  answer  the  appointments 
which  had  been  made,  supposing  that  they  were  taken  to  be 
appointments  of  portions  of  the  specific  sum  of  that  stock  com- 
prised in  the  settlement :  that  the  trust-funds  were  of  a  fluctuating 
nature  during  the  lives  of  Mr.  and  Mrs.  Firmin  ;  and  it  was,  there- 
fore, clear  that  the  appointments  were  to  be  made  good  out  of  the 
trust-funds  generally,  as  they  might  be  found  at  the  deaths  of 
Mr.  and  Mrs.  Firmin. 

The  next  question  is  what  is  the  efifect  of  the  liotchpot  clauses, 
that  is,  whether  they  apply  to  that  portion  of  the  trust-funds  which 
was  subject  to  the  power,  or  to  that  portion  which  was  not  subject 
to  the  power.  We  *confidently  submit  that  every  one  who  looks  at  [  •^is  J 
those  clauses  must  see  that  they  apply  to  that  portion  only  of  the 
trust-funds  which  was  subject  to  the  power:  and,  that  being  so, 
Harconrt  Firmin  and  those  who  claim  under  him  are  entitled 
not  only  to  the  whole  of  what  was  appointed  to  him,  but  also  to 
one-fifth  of  the  stock  which  was  not  subject  to  the  power. 

It  will  be  perhaps  contended  that  this  is  a  case  in  which  the 
appointees  ought  to  be  made  to  elect  whether  they  will  take  under 
the  appointments  made  to  them  respectively,  or  under  the  settle- 
ment as  if  no  such  appointments  had  been  made,  and  Robinson  v. 
Bransbi/  (i)  will  be  cited  in  support  of  that  argument.  That  case, 
however,  has  no  application  to  the  present ;  for  there  the  judgment 
of  Sir  John  Leach,  Y.-C,  was  founded  on  the  intention  of  the 
testator  as  distinguished  from  mistake  :  this,  however,  is  not  a  case 
of  intention  but  of  mistake,  as  clearly  appears  from  the  recitals 
in  several  of  the  deeds  set  forth  in  the  Master's  report. 

Mr,  StuaH  and  Mr,  Colvilley  for  the  trustees  of  Harcourt 
Firmin's  marriage  settlement. 

Mr.  JVigram  for  Eobert  Firmin,  said  that  it  appeared  to  have 
been  the  intention  of  Mr.  and  Mrs.  Firmin  to  equalize  the  funds 
amongst  the  appointees  as  nearly  as  might  be ;  and,  therefore,  the 
appointable  portion  of  the  Three  per  cents,  ought  to  be  divided 
amongst  the  appointees  in  proportion  to  the  share  appointed  to 
each. 

(1)  23  B.  H.  238  (6  Madd.  348]. 


862  1840.     CH.     11  SIMONS,  245—247.  [r.r. 

Wabde  Mr,  Simpsojiy  with  Mr.  Wigram,  cited  Robinson  v.  Branshy,  and" 

FiBiiiN.      Dauheny  v.  Cockbum  (i). 

r  246  J  Mr.  Hetherington  for  the  trustees  of  Robert  Pirmin's  marriage 

settlement. 

Mr.  Sidebottoniy  and  Mr,  Teed,  for  Mr.  and  Mrs.  Sadler  and 
their  children,  contended  that  the  appointment  made  to  Mrs.  Sadler, 
in  November,  1821,  was  not  meant  to  take  effect  out  of  the  trust- 
funds  generally,  but  out  of  the  specific  sum  of  Three  per  cent,  stock 
which  was  comprised  in  Mr.  and  Mrs.  Firmin's  settlement :  that 
that  appointment  was  the  first  that  was  made,  and  consequently 
Mr.  and  Mrs.  Sadler,  and  their  children,  as  claiming  under  them, 
were  entitled  to  the  full  benefit  of  it,  and  were  not  liable  to  contribute 
to  make  good  the  subsequent  appointments. 

Mr.  Koey  for  the  trustees  of  Mr.  and  Mrs.  Sadler's  marriage 
settlement. 

Mr,  Kniyht  Bruce  and  Mr.  Bellamy,  for  Sophia  Firmin,  con- 
tended that  the  appointable  portion  of  the  Three  per  cent,  stock 
ought  to  be  divided  amongst  the  different  appointees  in  proportion 
to  the  shares  of  that  stock  appointed  to  them. 

Mr.  Cooper,  for  R.  Gadsden,  the  executor  of  Georgiana  Firmin, 
claimed  one-fifth  of  that  portion  of  the  Three  per  cent,  stock,  which 
was  not  subject  to  the  power. 

The  Vice-Chancellor  : 

The  question  is  what  is  the  effect  of  the  several  instruments  which 
were  executed  by  Mr.  and  Mrs.  Firmin  jointly,  and  by  Mrs.  Firmin 
alone  after  her  husband's  death. 

The  first  is  the  appointment  of  the  12th  of  November,  1821.  It  is 
[  •247  1  very  probable  that  there  may  have  been  a  *mistake  in  the  minds 
of  the  parties  who  executed  the  power  of  appointment,  at  the  time 
when  they  executed  that  deed  of  the  12th  of  November,  1821 ;  but 
if,  in  point  of  fact,  they  had  such  a  power  as  would  enable  them  to 
make  the  appointment  which  they  then  did,  no  question  arises  upon 
that  deed.  At  the  time  when  the  deed  of  the  12th  of  November, 
1821,  was  executed,  the  father  and  [mother  had  a  joint  power  of 
appointment  over  so  much  of  the  Three  per  cents,  as  would  enable 
them  to  appoint  a  sum  of  4,200/.  to  Mrs.  Sadler.      It  is  true  that 

(1)  15  11.  R.  174  (1  Mer.  62G). 
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they  might  have  conceived  that  their  power  did  extend  further  than  Waboe 
it  really  did :  but  the  fact  that  they  conceived  that  their  power  fihuik. 
extended  further,  does  not  furnish  any  reason  why,  if  their  power 
did  extend  so  far  as  it  was  intended  to  take  effect,  that  instrument 
should  not  take  effect  to  its  full  extent :  and  it  seems  to  me  to  be 
quite  impossible  to  say  that,  because  there  was  a  mistake,  by  the 
parties,  as  to  the  extent  of  their  power,  therefore  the  instrument 
shall  not  take  effect,  when,  in  point  of  law,  it  could  take  effect.  If 
it  is  not  to  take  effect  to  its  full  extent,  is  it  to  take  effect  partially, 
or  is  it  to  be  wholly  set  aside  ?  Constituted  as  the  case  is,  there  is 
no  other  alternative.  My  opinion  is,  after  attending  to  all  I  have 
heard,  that  Mrs.  Sadler  is  entitled,  under  the  appointment  of  the 
12th  of  November,  1821,  to  the  sum  of  4,2001.  Three  per  cents. 

It  would  be  a  very  strange  construction  to  say  that  the  4,200Z. 
Three  per  cents,  is  to  be  raised  out  of  all  the  funds,  generally,  which 
were  subject  to  the  power,  and  not  out  of  that  portion  of  the  Three 
per  cents,  which,  according  to  the  true  construction  of  the  settlement 
of  1793,  was  subject  to  the  joint  power  of  appointment. 

There  is  one  more  observation  which  I  have  to  make  upon  this  [  248  ] 
part  of  the  case.  It  appears  from  the  recitals  in  the  deed  of  the 
12th  of  November,  that  the  appointment  made  by  it,  was  made  in 
contemplation  of  Mrs.  Sadler's  marriage  and  of  the  settlement  to  be 
made  on  that  occasion,  that  is,  of  the  deed  of  the  following  day : 
but,  if  the  reference  in  the  deed  of  the  12th  to  the  deed  of  the  18th, 
is  to  have  the  effect  of  introducing  the  recitals  in  the  latter  deed 
into  the  former,  still  it  could  not,  in  the  least,  prevent  the  deed  of 
the  12th  November  from  operating  in  the  way  in  which  it  stands. 
I  might  indulge  in  a  supposition  that,  if  the  parties  had  been  aware 
of  what  they  were  about,  they  might  not  have  done  exactly  what 
they  did.  But  if  I  find  they  had  an  intention  to  do  that  which,  by 
virtue  of  the  i)ower,  they  actually  could  do,  it  appears  to  me  that  I 
am  not  justified  in  saying  that  it  shall  not  take  effect  merely  because, 
by  that  mode  of  reference,  it  appears  they  misconceived  the  actual 
extent  of  their  power.  Then  with  respect  to  the  effect  which  ought 
to  be  given  to  the  hotchpot  clause  which  is  inserted  in  this  instru- 
ment of  appointment.  Let  us  take  the  words  as  they  stand : 
*' Provided  always  and  it  is  the  true  intent  and  meaning  of  these 
presents  and  of  the  said  Peter  Firmin  and  Jane  his  wife,  that  the 
said  Louisa  Firmin_shall  not  be  entitled  to  any  further  or  other 
share  or  shares  of  or  in  the  said  trust-monies,  stocks,  funds  and 
securities  under_  the  said  settlement,  or  the  dividends,  interest  and 
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Wabdk       income  thereof,  until  she,  the  said  Louisa  Firmin,  shall  have  put 

FiBMiN.  in  hotchpot  the  said  Bank  Annuities,  part  of  the  said  trust-monies, 
stocks,  funds,  and  securities,  so  directed  and  appointed  in  her  favour 
as  aforesaid,  unless  a  contrary  intention  shall  be  expressed  in  the 
instrument  or  instruments  whereby  any  further  appointment  or 

[  *2^9  ]  appointments  shall  be  made."  To  be  sure,  *as  it  stands,  an  inten- 
tion  with  respect  to  her  might  have  been  expressed  in  some 
instrument  of  appointment  which  did  not  relate  to  her  in  the  way 
of  appointing  to  her ;  but  I  do  not  think  much  turns  upon  that : 
the  question  is  whether  the  clause  of  hotchpot  does  not  extend,  in 
true  terms,  to  all  the  funds :  and  my  opinion,  in  the  first  place, 
upon  the  terms  of  the  deed,  is  that  it  clearly  does  extend  to  the 
whole  of  the  funds ;  and,  if  you  look  into  the  circumstances  which 
are  developed,  and  take  into  consideration  the  fact  that  the  parties 
who  executed  this  instrument  did  really  suppose  that  the  power 
extended  to  the  whole  of  the  Three  per  cent,  stock  as  well  as  to  all 
the  other  trust- funds,  there  can  be  no  doubt  about  the  meaning  of 
those  words.  I  admit,  if  it  was  shown,  on  the  face  of  this  instru- 
ment, that  there  was  a  clear  knowledge,  on  the  part  of  the  parties 
who  executed  the  power,  that  their  power  extended  to  some  part 
only  of  the  Three  per  cents.,  and  did  not  extend  to  the  remainder, 
there  might  have  been  some  difficulty  in  assigning  to  those  words 
their  natural  meaning ;  but,  as  the  instrument  stands,  and  as  we 
know  the  fact  to  be  with  respect  to  the  conception  of  the  parties  as 
to  the  extent  of  their  power,  my  opinion  is  that  no  question  arises 
on  these  words,  and  that  the  express  terms  of  the  hotchpot  clause 
do  apply  to  any  instrument  by  virtue  of  which  Mrs.  Sadler  might 
subsequently  take  any  share  of  the  trust-funds. 

Next  with  respect  to  Harcourt  Firmin.  The  parties  having 
appointed  4,200/.  of  the  Three  per  cents.,  and  having  no  power  of 
appointing  so  much  as  a  further  sum  of  4,200Z.  of  that  stock,  did, 
nevertheless,  take  upon  themselves,  to  appoint  that  further  sum, 
under  the  impression  that  they  had  the  power  so  to  do.     The 

[  *2:>o  ]  language  of  this  instrument  is  so  identically  the  same  *as  the  language 
of  the  instrument  of  the  12th  of  November,  that  I  am  not  at  liberty 
to  put  any  other  construction  upon  it  than  this,  namely,  that  it  shall 
be  good  to  the  extent  to  which  there  was  a  fund  to  answer  it ;  and, 
therefore,  so  much  of  the  7,61BZ.  Is,  6d.  Three  per  cents.,  as  was 
not  included  in  the  appointment  to  Mrs.  Sadler,  became  duly 
appointed,  by  means  of  this  instrument,  to  Harcourt  Firmin. 
Then  the  next  question  applies  to  Kobert  Firmin.    As  I  under- 
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stand  the  appointment  to  Robert,  it  is  in  precisely  the  same  terms,  wabde 
as  far  as  the  appointment  goes,  as  the  preceding  appointment  which  firuin. 
had  been  made  in  the  year  1821 :  and  his  father  being  dead,  his 
mother  professes  to  appoint  to  him  4,200/.  Three  per  cents,  in  two 
separate  sums.  However,  his  mother,  at  the  time,  had  no  such 
power  of  appointment :  for  it  is  an  appointment  of  a  portion  of  a 
specific  fund ;  and,  if  there  was  no  specific  fund  which  could  answer 
the  appointment,  I  am  not  at  liberty  to  say  that  the  party  making 
the  appointment,  meant  to  do  any  other  thing  than  that  which  she 
really  did.  What  I  mean  to  say  is  that,  so  far  as  there  was  no  fund 
on  which  the  instrument  could  operate,  the  instrument  must  fail. 
If  there  be  any  fund  on  which  the  instrument  could  operate,  it  must 
take  effect  to  that  extent ;  but,  as  an  instrument  operating  on  the 
4,200/.,  it  cannot  take  effect. 

Then  the  next  two  appointments  were  simultaneous,  on  the  1st  of 
May,  1880 ;  and  one  of  those  appointments  was  to  Mrs.  Sadler  and 
Robert  Firmin :  and  that  appointment  was  only  of  certain  sums  of 
Bank  and  Four  per  cent,  stock,  not  interfering  with  any  of  the 
Three  per  cents.  And  there  is  no  question  but  that  there  might  be 
a  power  exercised  with  respect  to  those  *funds,  because  they  were  [  •^oi  ] 
derived  from  the  wife's  fortune,  and  therefore  that  appointment  to 
Mrs.  Sadler  and  Mr.  Robert  Firmin  will  take  effect,  subject  only  to 
such  operation  as  the  hotchpot  clauses  in  the  previous  appointment, 
to  them,  would  have. 

(Mr.  Sidebottom:  The  appointment  to  Robert  Firmin  and 
Mrs.  Sadler  annuls  all  the  previous  hotchpot  clauses  so  far  as 
those  parties  are  concerned.) 

The  appointment  of  the  1st  of  May,  1880,  to  Mrs.  Sadler  and 
Mr.  Robert  Firmin  leaves  them  in  possession  of  the  sums  appointed 
to  them,  but  it  still  leaves  the  hotchpot  clause  in  full  force  against  the 
fund  which  was  not  appointable,  and  prevents  them  from  claiming 
any  portion  of  it.  It  has  not  been  contended  that  they  are  not 
entitled  to  the  benefit  of  the  prior  appointments.  What  I  mean  is 
that  they  cannot  take  under  those  appointments  and  come  on  the 
unappointable  fund  as  well. 

Lastly:  with  respect  to  Miss  Sophia  Firmin.  She  can  take  only 
those  sums  of  Bank,  and  Four  per  cent,  and  Reduced  stock  which 
are  mentioned  in  the  appointment  to  her,  and  cannot  claim  any- 
thing in  respect  of  1,902/.  168.  Three  per  cents,  which  are  mentioned 
in  the  appointment  to  her. 
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Wabde  After  the  judgment  was  delivered,  a  discussion  arose  as  to  the 

FiRMiK.      effect  of  it,  with  regard,  principally,  to  the  unappointable  fund.    In 

consequence  of  which  his  Honour  ordered  the  cause  to  stand  over 

until  the  9th  of  November. 

Kar.  9.  Mr,  Knight  Bru/^e  : 

The  effect  of  your  Honour's  judgment,  as  I  understand  it,  is  that 
L  *252  ]  the  appointments  operate  upon  the  appointable  *funds  only,  and 
that  the  hotchpot  clauses  exclude  the  appointees  from  taking  any 
part  of  the  unappointable  fund  without  bringing  what  was  appointed 
to  them  into  hotchpot :  and,  if  they  do  not  do  so,  then  the  whole  of 
the  unappointable  fund  will  belong  to  B.  Gadsden,  as  the  personal 
representative  of  Georgiana  Firmin,  the  only  one  of  Mr.  and 
Mrs.  Firmin's  children  in  whose  favour  no  appointment  was  made. 

Mr.  Girdlesione: 

The  effect  of  the  judgment,  as  I  understand  it,  is  this.  Mrs.  Sadler 
takes  the  whole  of  the  4,200/.  Three  per  cents,  appointed  to  her  by 
the  deed  of  November,  1821.  The  consequence  is  that  there  will 
not  be  enough  left,  of  the  appointable  Three  per  cents.,  to  make  up 
the  4,200/.  appointed  to  Harcourt  Firmin  by  the  deed  of  December, 
1821 :  therefore,  he  will  be  entitled  to  have  the  deficiency  made 
good  to  him  out  of  the  unappointable  fund :  for,  otherwise,  he  will 
not  get  that  which  was  the  consideration  for  his  giving  up  his  fifth 
share  of  the  unappointable  fund. 

Mr.  Evans : 

Where  a  party  is  made  to  elect  whether  he  will  take  under  or 
against  a  will,  the  estate  that  he  gives  up  does  not  go  to  the  heir, 
but  to  the  party  who  otherwise  would  have  been  disappointed. 
Suppose  that  Mrs.  Sadler,  for  some  reason  or  other,  had  elected  to 
take  her  share  of  the  unappointable  fund,  and  to  relinquish  what 
was  appointed  to  her  ;  then  there  would  have  been  sufficient,  of  the 
appointable  fund,  to  answer  Harcourt  Firmin's  appointment ;  and, 
as  he  is  disappointed  by  her  electing  to  take  under  the  appointment 
to  her,  the  necessary  consequence  is  that  what  she  gives  up  must  be 
[  *253  ]      applied  *to  compensate  Harcourt  Firmin  as  far  as  he  is  disappointed. 

The  Vice-Chancbllor  : 

If  there  is  not  enough  left  of  the  appointable  Three  per  cents,  to 
make  good,  to  Harcourt  Firmin,  the  whole  of  the  sum  appointed  to 
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him,  he  muBt  abide  by  the  loss.  The  effect  of  a  hotchpot  clause  is  wardk 
to  make  the  other  objects  of  bounty  share  in  the  property,  to  the  fibmin. 
exclusion  of  the  appointee  on  whom  that  clause  operates. 

Mr,  Jacob :  ,  254  i 

*  *  The  hotchpot  clause  does  not  make  any  distinction  between 
the  two  funds ;  but  blends  them  together  and  says  that  Mrs.  Sadler 
shall  not  take,  out  of  the  aggregate  fund,  more  than  4,200Z.  Three 
per  cents.  That  clause  cannot  be  construed  so  as  not  only  to  make 
her  give  up  her  1,33BZ.,  but  also  to  make  it  divisible  amongst  her 
brothers  and  sisters,  there  being  no  words  to  produce  that  effect. 

*  «  «  «  « 

The  cause  having  been  again  ordered  to  stand  over,  -^^-  21. 

Thb  Vice-Chancellor,  on  this  day,  said :  [  2o5  ] 

I  cannot  but  think  that  it  is  not  a  satisfactory  way  of  deciding 
on  instruments  to  assume  that  something  was  the  intention  of  the 
parties,  when  they  themselves  did  not  understand  what  they  were 
about,  and  have  used  language  throughout  which  shows,  when  it  is 
applied  to  the  real  state  of  the  funds,  that  they  were  altogether 
acting  in  error :  and  my  opinion  is  that,  in  such  a  case,  there  is  no 
method  of  construing  the  instruments,  except  by  taking  the  words 
as  we  find  them. 

I  do  not  very  well  see  what  the  parties  meant  by  putting  in  all  these 
clauses  of  hotchpot,  to  the  very  end,  even  at  the  time  when  they 
had  wholly  appointed  the  funds  to  which  their  power  extended : 
bnt,  nevertheless,  I  will  suppose  they  had  some  meaning.  Then 
what  is  the  meaning  ?  As  the  words  stand,  they  seem  to  me  to 
place  the  appointees  in  such  a  situation  that  they  must  either 
choose  to  take  what  is  appointed  to  them  by  the  instruments,  or,  if 
they  choose  to  take  any  other  share,  then  they  must  not  take  under 
the  instruments. 

I  do  not  think  there  is  any  substantial  difference  between  the 
case  of  Mrs.  Sadler,  to  whom  an  appointment  was  made  at  a  time 
when  the  state  of  the  funds  happened  to  be  such  that  she  might,  by 
virtue  of  the  appointment,  have  the  whole  of  what  was  *appointed  [  ♦256  ] 
to  her,  and  the  case  of  those  with  respect  to  whom  the  appoint- 
ments were  made  under  such  circumstances  as  that  they  could  not 
get  the  whole  of  what  was  expressed  to  be  appointed  to  them : 
because  it  is  not  in  the  option  of  the  appointee  to  take  a  part  of  the 
thing  appointed,  and  then  say  :  ''  Because  I  cannot  get  the  whole. 
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Warde 

V, 
FiRMIN. 


I  am  not  bound  by  the  hotchpot  clause."  The  part}-  is  not  at 
liberty  to  take  under  the  appointment,  without  complying  with  the 
words  which  direct  that,  if  he  does  take  under  the  appointment  (for 
that  is  the  sense  of  it)  he  shall  be  excluded  from  taking  any  further 
share.  Therefore,  as,  in  point  of  fact,  there  was  some  fund  with 
reference  to  which  the  hotchpot  clause  might  operate  (though  the 
parties  who  made  the  appointments  might  not  have  been  fully 
aware  of  it),  yet  lam  bound,  by  the  words,  to  say  that  those  parties 
in  whose  favour  appointments  have  been  made  and  who  intend  to 
take,  by  virtue  of  those  appointments,  what  they  can  get  out  of 
the  appointable  fund,  are  excluded  from  participating  in  the 
unappointable  fund. 

The  result  is  that  Georgiana  Firmin,  who  was  the  only  one  of 
the  children  to  whom  no  appointment  was  made,  and  with  respect 
to  whom,  therefore,  no  hotchpot  clause  is  in  force,  takes  the  whole 
of  the  unappointable  fund. 


4840. 
Nov,  13. 

SH  A  DWELL, 
V.-C. 

[  257  J 


FRENCH  V.  FRENCH  (1). 

(11  Simons,  257—259.) 

A  testator  gave  5,000/.  to  his  sons,  in  trust  for  his  daughter  Mrs.  W.,  so  as 
not  to  be  subject  to  the  debts,  acts  or  control  of  her  husband ;  and  he  gare 
the  like  sum  to  his  daughter  Mrs.  A.,  in  trust  as  aforesaid,  for  the  use  of 
herself  and  children.  Mrs.  A.  had  two  children  living  at  the  testator's 
death :  Held  that  they  did  not  take  either  as  joint-tenants  or  tenants  in 
common  with  her ;  but  that  she  was  entitled  to  the  whole  income  of  the 
fund,  for  her  life,  for  her  separate  use,  with  remainder  to  her  children. 

Mark  Dyer  French,  the  testator  in  the  cause,  by  his  will,  dated 
the  16th  of  May,  1838,  after  directing  that  his  just  debts  and 
funeral  expenses  should  be  paid,  and  reciting  that  he  had  lately 
caused  to  be  transferred  unto  his  daughter  Maria,  who  had  lately 
intermarried  with  Captain  William  Graham,  the  sum  of  5,000/. 
Three  per  cent.  Consols ;  to  his  daughter,  Jane  Camden,  the  like 
sum  of  5,000i.  stock ;  and  to  his  son,  the  Rev.  Mark  Dyer  French, 
the  further  sum  of  5,000/.  Three  per  cent.  Consols,  as  and  for  their 
several  portions  out  of  his  estate :  gave  and  bequeathed  unto  his 
sons,  Mark  Dyer  French  and  George  French,  in  trust  for  his 
daughter,  Mrs.  Sarah  Wilson,  wife  of  John  Wilson,  Esq.,  the  like 
sum  of  5,000/.,  so  as  not  to  be  subject  to  the  debts,  acts  or  control 
of  her  said   husband  :    and  he  gave  and   bequeathed,  unto  his 

(I)  In  re  SeyUm   (1887)   34  Ch.  D.      re  Davies*  Policy  TrvsU  [1892]  1  Ch. 
511,  56  L,  J.  Ch.  775,  56  L.  T.  479 ;  //i      90,  61  L.  J.  Ch.  650,  66  L.  T.  104. 
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daughter,  Margaret  Anderson,  wife  of  Alexander  WilliatdB  Anderson      Fbemch 

of  the  island  of  Trinidad,  barrister-at-law>  in  trust  as  aforesaid,  for      fbbnch. 

the  use  of  herself  and  children,  the  like  sum  of  5,000Z.  Three  per 

cent.  Consols ;  and,  to  his  son,  George  French,  the  further  sum  of 

5,000/.  Three  per  cent.  Consols :  the  last-mentioned  15,000/.  to  be 

paid  and  transferred  at  a  convenient  time  after  his  decease,  and  as 

it  might  suit  his  executors  thereinafter  named^     And,  as  to  the  rest 

and  residue  of  his  stock  in  the  same  fund,  he  directed  that  the 

sum  of  600/.  annually  should  be  paid  and  allowed  unto  his  wife^ 

Mary  French,  for  and  during  her  natural  life,  and,  at  her  decease^ 

he  directed  that  whatever  stock  was  standing  in  his  name  and  the 

interest  accumulating  thereon,  should  be  distributed  to  *his  afore-       [  *25d  ] 

said  children :  and  he  gave  and  bequeathed,  to  each  of  his  grand* 

children  by  his  daughters  Mrs.  Sarah  Wilson  and  Mrs.  Margaret 

Anderson,  annually,  the  sum  of  26/.  each,  to  be  paid  to  them  or 

the  survivor  of  them,  towards  their  education,  by  his  executors 

thereinafter  named :   and,  as  to  his  real  and  personal  property 

in   the  island  of  Tortola,  he  directed  that  the  same  should  be 

sold,  and  that  the  money  arising  therefrom  should  be  invested  in 

the  same  fund :  and  he  appointed  the  persons  therein  named  his 

executors. 

Mr.  and  Mrs.  Anderson  had  two  children  living  at  the  testator^s 
death,  (both  of  whom  were  infants)  and  one  born  subsequently, 
who  died  shortly  after  its  birth. 

A  petition  was  presented  by  Mr.  and  Mrs.  Anderson,  praying  that 
the  rights  and  interests  of  Mrs.  Anderson  and  her  children,  present 
and  future,  under  the  bequest  for  their  benefit,  might  be  ascertained. 
The  petition  now  came  on  to  be  heard. 

The  question  was  whether  Mrs.  Anderson  was  entitled  to  the 
.5,000/.  stock  for  her  separate  use  for  life  with  remainder  to  her 
children,  or  whether  she  and  her  children  were  entitled  to  it  as 
joint  tenants  or  tenants  in  common. 

Mr.  Jacob  and  Mr.  James  Parker,  in  support  of  the  petition, 
cited  Morse  v.  Morse  (l). 

Mr.  Knujht  Bruce,  for  the  children,  said  that  he  was  placed  in 
a  situation  of  some  difficulty,  as  it  would  be  better  for  the  children, 
in  some  respects,  to  take  after  the  death  of  their  mother,  than 
jointly  with  her. 

(1)  29  E.  R.  147  (2  Sim.  485). 
B.B. — ^VOL.  LIV.  24 
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[r.£1» 


Fbenou 

V, 

French. 

[  259  J 


1840. 
Aov.  H,  16. 


SHADW£LL, 

v.-c. 

[260] 


The  Vicb-Chancellor  : 

The  testator,  first  gives  a  legacy  of  5,000/.  stock,  to  his  sons,  in 
trust  for  his  daughter,  Mrs.  Wilson,  so  as  not  to  be  subject  to  the 
debts,  acts  or  control  of  her  husband ;  and  then  he  gives  a  legacy  to 
the  same  amount  to  his  daughter,  Mrs.  Anderson,  in  trust  as  afore- 
said, for  the  use  of  herself  and  children.  The  words,  **  in  trust  as 
aforesaid  "  clearly  mean  that  the  income  of  the  fund  should  be 
paid  to  her  for  her  separate  use.  Therefore  the  testator  did  not 
mean  that  the  children  should  be  let  in  to  participate  with  their 
mother,  but  that  she  should  take  an  interest  in  the  fund,  for  her 
separate  use,  for  her  life,  with  remainder  to  her  children.  The 
effect  of  that  construction  will  be  to  let  in  all  the  children,  whether 
now  born  or  hereafter  to  be  born  ;  whereas,  if  I  were  to  hold  that 
a  joint'tenancy  was  created,  the  after-born  children  would  be 
excluded. 


Deed 
rents. 


MORRICE  V.  LANGHAM. 

(11  Simons,  260;  S.  C.  10  L.  J.  Ch.  38.) 
Construction  —  Shifting    clause  —  Appointment  —  Intermediate 


[Bepobted  on  appeal  to  the  House  of  Lords  in  11  Gl.  &  Fin.  667, 
under  the  title  of  Sanford  v.  Monice,'] 


1840. 

Nov.  27,  30. 
Dec,  4. 

Shadwell, 

v.-c. 

[291] 


[  »292  ] 


KEKEWICH  V.  LANGSTON. 

(11  Simons,  291—305.) 

A  maintenance  clause  to  take  effect  for  the  benefit  of  children  under  their 
pai'ents'  marriage  settlement,  after  the  death  of  both  parents,  is  not 
applicable  where  the  father's  life  estate  in  a  moiety  of  the  funds  has  ceased 
tmder  un  express  provision  of  the  settlement  that  in  the  event  of  hi&» 
manning  again  the  moiety  shall  be  applicable  as  if  he  were  dead,  although 
the  mother  is  ah'eady  dead. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Eekewich 
dated  the  81st  of  March,  1820,  sums  of  stock  to  a  large  amount, 
the  lady's  property,  were  settled  in  trust  for  Mr.  Kekewich  during 
the  joint  lives  of  himself  and  his  wife,  and  for  the  survivor  of  them 
for  his  or  her  life ;  and  it  was  declared  that,  in  case  Mr.  Kekewich 
should  survive  his  wife,  and,  after  her  decease,  should  intermarry 
with  any  other  woman,  then  and  in  such  case,  and  also  in  case 
there  should  be  any  children  or  child  of  *Mr.  and  Mrs.  Kekewich, 
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or  the  issue  of  any  auch  children  or  child  living  at  the  time  of  the  Kbkkwich 
marriage  again  of  Mr.  Kekewicb,  then,  from  and  immediately  after  lanoston. 
his  so  marrying  again,  his  life  estate  in  one  moiety  of  the  dividends 
of  the  trust-funds,  should  absolutely  cease  and  determine,  and, 
then  and  from  thenceforth,  one  moiety  of  the  trust-funds  and  also 
one  moiety  of  the  dividends  thereof,  should  be  paid  and  transferred 
to  such  and  the  same  persons,  and  be  applied  to  such  and  the  like 
purposes,  and  in  such  and  the  like  manner,  as  the  same  would  have 
been  payable,  transferable  or  applicable  to,  in  case  Mr.  Kekewich 
had  been  actually  dead,  anything  therein  contained  to  the  contrary 
thereof  notwithstanding :  and  it  was  further  declared  that,  from 
and  after  the  decease  of  the  survivor  of  Mr.  and  Mrs.  Kekewich,  the 
trustees  should  stand  possessed  of  the  trust-funds,  upon  trust  for 
all  and  every  or  such  one  or  more  of  the  children  of  Mr.  and  Mrs. 
Kekewich,  and  for  all  and  every  or  such  one  or  more  exclusively  of 
the  other  or  others  of  any  issue  (bom  in  the  lifetime  of  Mr.  and 
Mrs.  Kekewich,  or  in  the  lifetime  of  the  suiTivor  of  them)  of  any 
such  child  or  children,  with  such  provision  for  their  respective 
maintenance  and  education,  and  at  such  age,  day  or  time,  or 
respective  ages,  days  or  times  (not  happening  after  21  years  to  be 
computed  from  the  decease  of  the  survivor  of  Mr.  and  Mrs. 
Kekewich),  and,  if  more  than  one,  in  such  shares  and  proportions, 
and  subject  to  such  conditions,  restrictions  and  limitations  over 
(such  limitations  over  to  be  to  or  for  the  benefit  of  some  one  or 
more  of  the  children  or  issue)  as  Mr.  and  Mrs.  Kekewich  should 
jointly  appoint,  and,  in  default  of  such  appointment,  then  as  the 
survivor  of  them  should  appoint,  and  that,  in  default  of  any  such 
apiK}intment,  then  the  trust-funds  should  be  upon  trust  for  all  and 
every  of  their  children  (except  an  eldest  or  only  son  who,  for  *the  [  *2y8  j 
time  being,  should  be  entitled,  by  virtue  of  a  certain  indenture  of 
settlement  of  even  date  therewith,  to  the  manors  and  other  here- 
ditaments therein  described  or  referred  to,  for  an  estate  tail  in 
possession  or  in  remainder  immediately  expectant  upon  the  deter- 
mination of  the  several  life  estates  thereby  created)  equally  to  be 
divided  among  them,  share  and  share  alike ;  and,  if  there  should 
be  but  one  such  child  (other  than  and  except  as  aforesaid)  then  for 
such  only  child,  the  share  of  every  son  to  be  vested  at  21,  and  the 
share  of  every  daughter  to  be  vested  at  that  age  or  on  marriage, 
but  not  to  be  paid  or  transferred  until  the  death  of  the  surviving 
parent :  provided  that,  if  there  should  be  more  than  one  child  who 
should  become  entitled  to  a  share  in  the  trust-funds,  and  any  of 
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Kekkwich  them,  being  a  son  or  sone,  should  die  or  become  an  eldest  or  only 
LANG8T0N.  Bon  fot  the  time  being  entitled  as  aforesaid,  or,  being  a  daughter  or 
daughters,  should  die  before  the  share  or  shares  thereby  intended 
for  him,  her  or  them  respectively  should  so  become  vested  as  afore- 
said, then  (if  no  direction  or  appointment  should  be  made  by  their 
parents,  or  the  survivor  of  them,  to  the  contrary)  as  well  the 
original  share  thereby  intended  for  every  such  younger  son  so  dying 
or  becoming  an  eldest  or  an  only  son  and  so  entitled  as  aforesaid, 
and  for  every  such  daughter  so  dying  as  aforesaid,  as  also  the  share 
or  shares  which,  by  virtue  of  the  present  clause,  should  have 
survived  or  accrued  to  him,  her  or  them  respectively,  or  so  much 
thereof  as  should  not  have  been  previously  applied  for  his,  her  or 
their  preferment  or  advancement  in  the  world  by  virtue  of  the 
power  thereinafter  for  that  purpose  contained,  should,  from  time  to 
time,  accrue  to  the  survivors  and  survivor  and  others  and  other  of 
such  children  (not  being  an  eldest  or  only  son  for  the  time  being 
entitled  as  aforesaid),  and,  as  far  as  circumstances  would  admit, 
[  •294  ]  should  vest  in  and  be  paid  to  him,  *her  or  them  (if  more  than  one) 
in  equal  shares,  at  such  time  or  times,  and  in  such  manner,  as  was 
thereinbefore  declared  concerning  his,  her  or  their  original  shares 
of  the  trust  premises  and  the  interest,  dividends  and  annual  produce 
thereof.  And  it  was  also  declared  that,  after  the  decease  of  Mr. 
and  Mrs.  Kekewich,  the  trustees  should  stand  possessed  of  the  trust- 
funds,  or  of  the  unappointed  parts  thereof,  upon  trust  to  pay  and 
apply  the  interest  and  dividends  of  the  respective  shares  therein  of 
the  said  children,  for  and  towards  their  maintenance  and  education 
until  their  respective  shares  should  become  payable  or  transferable, 
or  to  pay  and  apply  so  much  of  such  interest  and  dividends  as  the 
trustees  should,  in  their  discretion,  think  fit :  and,  in  case  the 
whole  of  the  interest  and  dividends  of  any  child's  share  should  not 
be  applied  for  his  or  her  maintenance  and  education,  then  the 
surplus  thereof  should,  from  time  to  time,  be  laid  out,  when  the 
same  should  amount  to  a  competent  sum,  on  real  or  Parliamentary 
or  Government  security,  at  interest,  in  the  names  of  the  trustees, 
who  should  be  possessed  thereof  upon  the  same  trusts,  and  with, 
under  and  subject  to  the  same  powers,  provisoes  and  declarations 
as  were  therein  contained  concerning  the  share  from  which  such 
surplus  of  interest  or  dividends  should  arise,  or  as  near  thereto  as 
the  circumstances  of  the  case  would  permit:  and  the  trustees 
were  empowered,  at  any  time  or  times  after  the  decease  of  the 
survivor  of  Mr.  and  Mrs.  Kekewich  (or  in  their  lifetimes  or  in  the 
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lifetime  of  the  sarvivor  of  them,  if  they  or  such  survivor  should  so  Kekbwich 
direct),  to  levy  and  raise,  out  of  the  trust-funds  or  out  of  the  lanoston. 
unappointed  parts  thereof,  any  part  (not  exceeding  one-half)  of  the 
share  or  shares  therein  of  any  son  or  sons  of  the  marriage,  not- 
withstanding he  or  they  should  not  have  then  attained  21,  and  to 
pay  and  apply  the  money  so  to  be  raised,  for  the  preferment  or 
advancement  in  the  *world,  or  otherwise  to  or  for  the  benefit  of  t  •295  j 
such  son  or  sons :  and  it  was  further  declared  that,  in  case  there 
should  be  no  children  or  child  of  the  marriage  (except  an  only  son 
so  entitled  as  aforesaid),  or  being  such,  if  all  of  them  should  die 
before  they  acquired  vested  interests  in  the  trust-funds,  then  the 
whole  of  those  funds,  or  the  unappointed  or  unadvanced  parts 
thereof,  should  be  upon  trust  for  such  only  son  of  the  marriage : 
and  in  case  there  should  be  no  child  of  the  marriage,  or,  being 
such,  if  all  such  of  them  as  should  be  sons  should  die  under  21, 
and  all  such  of  them  as  should  be  daughters,  under  that  age 
without  having  been  married,  and  also  in  case  Mrs.  Kekewich 
should  survive  her  husband,  the  trust-funds,  or  the  unappointed  or 
unadvanced  parts  thereof,  should  he  in  trust  for  Mrs.  Kekewich,  for 
her  own  absolute  use  and  benefit ;  but,  in  case  there  should  be 
no  such  child  or  children,  or  there  should  be  such  failure  of 
children  as  last  aforesaid,  and  Mrs.  Kekewich  should  die  in  her 
husband's  lifetime,  then  it  should  be  lawful  for  Mrs.  Kekewich  (but 
subject  and  without  prejudice  to  her  husband's  life  estate  in  the 
dividends  of  the  trust-funds)  to  appoint  the  trust-funds,  by  her 
will,  to  such  person  or  persons  &c.  as  she  should  think  fit ;  and, 
in  default  of  any  such  last-mentioned  appointment,  then  one  moiety 
of  the  trust-funds,  or  of  the  unappointed  or  ineffectually  appointed 
parts  thereof,  should  be  in  trust  for  Mr.  Kekewich,  for  his  own 
absolute  use  and  benefit,  and  the  other  undivided  moiety,  in  trust 
for  such  person  or  persons  of  Mrs.  Kekewich's  blood  and  kindred 
living  at  her  decease,  as,  by  virtue  of  the  Statute  of  Distributions, 
would  have  become  entitled  to  her  personal  estate  in  case  she  had 
died  intestate  and  unmarried. 

There  was  issue  of  Mr.  and  Mrs.  Kekewich  four  sons  and  three 
daughters,  all  of  whom  were  still  infants.  The  ''^eldest  son  was  [  *296  ] 
entitled,  b3'  virtue  of  the  settlement  referred  to  in  the  indenture 
before  set  forth,  to  the  manors  and  other  hereditaments  therein 
described,  for  an  estate  tail  in  remainder  immediately  expectant 
on  the  determination  of  the  several  life-estates  thereby  limited. 
Mrs.   Kekewich  died  in  September,  1826.     No  appointment  was 
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Krkewich    made  by  virtue  of  the  powers  in  the  settlement,  except  that,  on  the 

mm 

Langrton.  9rd  of  June,  1840,  Mr.  Kekewich  appointed  a  portion  of  the  trust- 
funds  to  his  eldest  son,  subject  to  his  own  life  interest  therein ;  and, 
on  the  9th  of  the  same  month,  he  married  again. 

The  bill  was  filed  by  the  children  of  Mr.  Kekewich's  first 
marriage :  and  the  question  was  whether,  as  Mr.  Kekewich,  on  his 
second  marriage,  forfeited  his  life  interest  in  a  moiety  of  the  income 
of  the  trust-funds,  such  moiety  became  applicable  (as  his  answer 
submitted),  as  if  he  were  dead,  and  consequently,  the  forfeited 
moiety  of  the  income  of  the  trust-funds  comprised  in  the  appoint- 
ment, ought  to  be  applied  for  the  maintenance  and  education  of  his 
eldest  son,  and  the  forfeited  moiety  of  the  income  of  the  rest  of  the 
trust-funds,  ought  to  be  applied  for  the  maintenance  and  education 
of  his  younger  children. 

Mr.  Knight  Bruce  and  Mr.  S.  P.  Whiiff  for  the  plaintiffs : 

[  *297  ]  *     *     It  is  impossible  *that  the  trust  for  the  maintenance  of  the 

children  should  have  been  intended  for  the  benefit  of  the  father ; 
for  it  is  not  to  take  effect  until  the  father  and  mother  are  both 
dead,  and  so  much  only  of  the  income  of  the  trust-funds  as  the 
trustees,  in  their  discretion,  shall  think  fit,  is  to  be  applied  for  the 
maintenance  of  the  children,  and  the  surplus  is  to  be  accumulated. 
At  all  events,  there  must  be  a  reference,  to  the  Master,  to  inquire 
as  to  the  ability  of  the  father  to  maintain  his  children :  and  to  that 
we  do  not  object. 


[  298  ]  Mr.  Coleridge  appeared  for  the  trustees. 

Mr.  Jacob  and  Mr.  James  Parker,  for  Mr.  Kekewich  [cited 
Storken  v.  Stockeu  (i ) ;  Meacher  v.  Young  (2) ;  Mnndy  v.  Earl  Howe  (3) .  ~ 
This  last  case  is  on  all  fours  with  the  present ;  and  we  submit  that 
the  Court  ought  to  declare  that  the  father  is  entitled  to  have  the 
[  ♦299  ]  whole  or  a  competent  part  of  the  income  of  *the  forfeited  moiety  of 
the  trust-funds,  applied  for  the  maintenance  and  education  of  his 
children ;  and  that  there  should  be  a  reference  to  the  Master  to 
inquire  what  is  proper  to  be  allowed  for  those  purposes ;  but  no 
reference  as  to  the  ability  of  the  father  to  maintain  and  educate  his 
children. 

(1)  48  R.  R.  16  (4  My.  &  Cr.  95).  (3)  4  Br.  C.  C.  223. 

(2)  39  B.  R.  250  (2  My.  &  K.  490). 
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Mr,  Knkfht  Brjici*,  in  reply  :  Kekkwich 


r. 


In  Mitndy  v.  Earl  Howe,  no  life  interest  was  given  to  the  father  Langstok. 
of  the  infants;  and,  in  Stocken  v.  Stoeken,  and  in  Meacher  v.  Yoinuj, 
though  there  was  a  trust  for  the  father,  yet  the  provision  for  the 
children  preceded  it,  and  that  trust  was  not  to  take  effect  except  in 
the  event  of  there  being  no  son  who  should  attain  21,  and  no 
daughter  who  should  attain  that  age  or  marry.  Those  cases, 
therefore,  are  clearly  distinguishable  from  the  present ;  for  it  is 
manifest  that,  in  those  cases,  the  provisions  for  the  maintenance  of 
the  children  were  intended  to  take  effect  in  the  father's  life-time, 
and,  consequently,  to  be  for  his  benefit.  *  *  The  question,  in  [  300  ] 
cases  of  this  nature,  is  whether  the  trust  for  maintenance  is  for  the 
benefit  of  the  father  or  for  the  benefit  of  the  children.  I  submit 
that,  in  this  case,  the  trust  is  plainly  intended  for  the  benefit  of 
the  children ;  and,  consequently,  Mr.  Kekewich  is  not  entitled  to 
any  allowance  for  his  children's  maintenance,  unless  the  Master 
shall  find  that  he  is  not  of  ability  to  maintain  them. 

***** 

Thb  Vice-chancellor  :  ^^ov.  30. 

Since  this  case  was  argued,  I  have  read  through  the  settlement 
on  the  marriage  of  Mr.  and  Mrs.  Kekewich,  and  I  cannot  but  think 
that,  according  to  the  true  construction  of  the  instrument,  the  trust 
to  accumulate  the  dividends  of  that  moiety  of  the  trust-funds 
which,  in  the  event  that  has  happened,  was  to  go  as  if 
Mr.  Kekewich  was  dead,  has  taken  effect ;  because  there  is  great 
difficulty  in  giving  any  other  construction  to  the  settlement. 

[The  Yicb-Chancellor  then  stated  the  material  provisions  of  the 
settlement,  and  continued  as  follows  :  ] 

Now  it  appears  to  me  that  the  whole  must  be  considered  [  302  ] 
together:  and,  if  you  find  that  there  is  a  set  of  circumstances 
provided  for,  which  comprehends  the  case  of  the  father  being 
actually  alive,  so  that  it  is  uncertain  whether  the  eldest  son  will  be 
the  person  who,  under  the  provisions  of  the  settlement  referred  to, 
will  become  entitled  to  the  manors  and  other  hereditaments  therein 
described  (i),  it  necessarily  follows  that  there  must  be  a  suspension 
of  the  trust  for  the  benefit  of  the  children,  until  the  event  shall 

(1)  The  limitations  of  the  Bettlement  were  Mr.  Kekewich*8  family  estates, 

of  even  date  with  the  settlement  on  and  that  he  had  charged  them  with 

which  the  question  arose,  were  not  set  10,927/.  in    favour    of    his    younger 

forth  in  the  pleadings:   it  appeared  children, 
only  that  the  estates  therein  comprisedi 
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Kekewich  happen  whereby  it  shall  be  determined  whether  the  eldest  son 
Lanostok.  ought  to  be  a  participator  or  not.  The  maintenance  clause  and  the 
advancement  clause  must  be  taken  together ;  and  it  is  clear  that  it 
was  intended  to  exclude  the  eldest  son  in  the  event  of  his  becoming 
[  ♦80S  ]  entitled  to  the  manors  and  *other  hereditaments  referred  to. 
During  the  life  of  the  father,  it  cannot  be  determined  whether  he 
will  become  entitled  or  not ;  and  it  is  quite  plain  that  the  event 
that  was  to  determine  whether  he  would  become  entitled  or  not, 
was  the  death  of  the  father. 

My  opinion,  therefore,  is  that  all  that  can  be  done  at  present,  is 
to  direct  that  the  moiety  of  the  trust-funds  shall  accumulate  during 
the  life  of  the  father.  Of  course,  if  the  father  should  not  be  of 
ability  to  maintain  his  children,  then  there  must  be  a  reference,  in 
order  that,  some  maintenance  being  absolutely  necessary,  it  may  be 
provided  for  the  children  out  of  the  trust-funds. 

[The  case  was  afterwards  re-argued  on  behalf  of  the  father  by 
permission  of  the  Vicb-Chancellor,  who  said :] 

Deo.  i.  I  do  not  think  that  those  clauses  in  the  settlement,  which  apply 

.TT"-!  to  the  entirety  of  the  trust- funds,  are  expressed  in  such  a  manner 
as  to  make  them  applicable  to  that  moiety  of  the  income  of  the 
trust-funds,  which  is  made  to  go  over  on  Mr.  Kekewich's  second 
marriage.  At  all  events  there  is  so  much  difficulty  in  determining 
[  ♦306  ]  *who  are  the  parties  entitled,  in  consequence  of  this  clause  which 
directs  that  the  moiety  shall  go  over,  that  nothing  can  be  done,  as 
to  it,  at  present. 

The  decree  referred  it,  to  the  Master,  to  inquire  and  state 
whether  Mr.  Kekewich  was  iu  circumstances  and  of  ability,  having 
regard  to  his  situation  and  circumstance,  and  the  state  of  his 
family,  to  maintain  and  educate  the  plaintiffs  according  to  their 
station  and  prospects ;  and,  if  the  Master  should  find  that  he  was 
not,  then  to  inquire  and  state  the  ages  of  the  plaintiffs,  and  the 
nature  and  amount  of  their  fortunes,  and  to  consider  what  was  proper 
to  be  allowed,  to  their  father,  for  their  maintenance  and  education 
from  his  second  marriage  and  for  the  time  to  come. 
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HERIZ  V.  RIERA.  i840. 

(U  Simons,  318-325;  S.  C.  10  L.  J.  Ch.  47 ;  5  Jur.  20.)  i><v^  '7. 

A  pecuniary  demand  founded  upon  an  agreement  which  is  illegal  and  Shadwkll, 
void  by  the  ftx  lari  nmtracWs  does  not  become  enforceable  bj'  the  removal  *'  ' 

of  the  contracting  parties  to  another  jurisdiction  or  by  their  subsequent         l  *^^  J 
recognition  of  the  agreement. 

The  bill  stated  that  the  defendant  (who  was  described  as  formerly  of 
Madrid  but  then  of  the  "  Clarendon  Hotel,"  Bond  Street)  on  or  about 
the  11th  of  June,  1827,  entered  into  a  contract,  with  the  Spanish 
Government,  for  providing  tobacco  for  the  Boyal  manufactories  of 
Spain  for  five  years,  from  June,  1828,  at  the  prices  mentioned : 
that  the  capital  intended  to  be  employed  in  the  execution  of  the 
contract  was  estimated  at  60,000Z.  sterling :  that  the  defendant, 
soon  after  he  had  entered  into  the  contract,  came  to  an  agreement 
with  Don  Pio  de  Elizalde,  late  of  Madrid,  deceased,  that  Elizalde 
should  participate,  in  the  profits  of  the  contract,  to  the  extent  of 
one-fifteenth,  with  a  nominal  capital  of  4,0002.  sterling ;  but  it  was 
agreed,  between  the  parties,  that  although  Elizalde  was  to  partici- 
pate in  the  profits  of  the  contract  to  the  extent  of  one-fifteenth,  yet 
*that,  in  consideration  of  some  important  services  which  he  had  [  ^319  ] 
previously  rendered  to  the  defendant,  the  defendant  would  not  call 
upon  him  for  more  than  one-half  of  such  nominal  capital ;  and 
that,  in  the  event  of  the  contract  not  turning  out  profitable,  the 
defendant  would  not  call  upon  Elizalde  to  contribute  more  than 
one-thirtieth  of  the  loss  that  should  be  sustained  thereby:  that, 
accordingly,  the  defendant  wrote  and  sent,  to  Elizalde,  a  letter 
dated  the  20th  of  June,  1828,  which  was  set  forth  in  the  bill,  and 
which  contained  the  terms  of  the  agreement.  The  bill  then  stated 
that  Elizalde  accepted  the  proposal  contained  in  the  letter,  and 
signified,  to  the  defendant,  his  assent  thereto :  that  the  defendant 
continued  to  supply  the  Boyal  manufactories  of  Spain  with  tobacco 
under  the  contract,  from  June,  1828,  until  June,  1833,  by  which  he 
realized  very  large  profits,  to  one-fifteenth  of  which  Elizalde  was 
entitled  under  the  agreement ;  but  the  defendant  never  paid,  either 
to  Elizalde  or  to  his  representatives,  any  thing  on  account  thereof  ; 
and  all  accounts  in  respect  thereof,  between  the  defendant  and 
Elizalde's  estate,  still  remained  open  and  unsettled,  and  several 
thousand  pounds  were  due,  to  Elizalde's  estate,  in  respect  of  the 
matters  aforesaid :  that  Elizalde  died,  in  October,  1836,  intestate, 
and  that,  soon  after  his  death,  the  plaintiffs,  his  sisters  (who  were 
described  as  of  St.  Jean  de  Luz  in  the  kingdom  of  France),  procured 
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Hkriz  letters  of  administration  to  his  estate,  from  the  Prerogative  Court 
RiRRA.  of  the  Archbishop  of  Canterbury.  The  bill  then  set  forth  tliree 
letters  written,  in  the  years  1836,  1837  and  1838,  by  the  defendant 
(who  was  then  in  Paris,  and  shortly  afterwards  came  to  reside  in 
England),  to  the  plaintiffs,  in  which  the  defendant  promised  to 
account  for  and  pay  to  them,  as  soon  as  he  should  be  able,  the 
r  ♦320  ]  share  of  the  profits  of  the  contract  to  which  Elizalde's  estate  *waR 
entitled.  The  charging  part  of  the  bill  contained  two  letters  from 
the  defendant  to  Elizalde,  one  dated  in  1831  and  the  other  in  1832  : 
in  the  former  the  defendant  stated  that  he  had  made  a  partition  of 
funds  in  the  tobacco  undertaking,  and  had  credited  Elizalde  with 
his  share,  and  that,  as  soon  as  he  should  have  realized  some 
credits,  which  he  expected  to  obtain  without  delay,  he  would  advise 
Elizalde  of  another  partition  :  and,  in  the  latter,  he  stated  that 
Elizalde  might  dispose  of  200,000  reals,  in  lieu  of  180,000,  as  jier 
first  advice,  and  that  he  trusted  he  should  be  able  to  give  Elizalde, 
without  great  delay,  another  advice  of  a  similar  nature.  The  bill 
then  charged  that  the  defendant  had  invested  part  of  his  profits  in 
the  funds  of  this  country,  and  various  other  matters  with  a  view  to 
obtain  a  discovery  of  them :  and  it  prayed  for  an  account  and 
payment  of  what  was  due,  from  the  defendant,  to  Elizalde's  estate, 
in  respect  of  the  profits  of  the  contract. 

The  defendant  put  in  the  following  plea :  '*  This  defendant,  by 
protestation  &c.  doth  plead  in  bar  to  the  said  bill,  and  for  plea 
saith  that,  at  and  prior  to  the  date  and  making  of  the  alleged 
agreement  in  the  said  bill  alleged  to  have  been  come  to,  by  this 
defendant,  with  Don  Pio  de  Elizalde  in  the  said  bill  mentioned,  he, 
the  said  Don  Pio  de  Elizalde,  was  a  public  officer  and  agent  of  the 
Spanish  Government  in  the  said  bill  mentioned,  and  then  holding, 
as  such  public  officer  and  agent,  an  office  or  offices  of  trust  and 
confidence  under  the  said  Government,  to  wit,  the  office  of  Tresuero 
General  del  Rieno,  which,  being  translated  into  the  English 
language,  means  Chief  Treasurer  of  the  Kingdom,  and  likewise 
the  office  of  Consegero  de  Estado,  which,  being  translated  into  the 
English  language,  means  Councillor  of  State  ;  and  that,  by  reason 
r  *'^*2i  ]  thereof,  by  the  laws  then  *and  at  that  time  and  still  in  force  in  the 
kingdom  of  Spain,  the  said  alleged  agreement  was  and  is  null  and 
void,  and  the  parties  to  any  such  agreement  as  the  said  alleged 
agreement  in  the  said  bill  mentioned,  would  have  been  and  were 
and  still  would  be  and  are,  by  reason  of  the  premises  aforesaid,  by 
the  laws  of  the  said  kingdom  of  Spain,  liable  to  pains  and  penalties 
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and  criminal  prosecutions  for  making  and  entering  into  such  Reriz 
alleged  agreement :  and  this  defendant  doth  aver  that  the  said  riera. 
alleged  agreement,  if  any,  was  made  and  entered  into  in  the  said 
kingdom  of  Spain,  and  that,  at  and  prior  to  the  date  and  making  of 
the  said  alleged  agreement,  this  defendant  and  the  said  Don  Pio  de 
Elizalde,  were,  respectively,  subjects  of  and  residing  and  domiciled 
in  the  said  kingdom  of  Spain,  and  under  the  allegiance  of  the  said 
Spanish  Government ;  and  the  said  Don  Pio  de  Elizalde  being,  as 
aforesaid,  a  public  officer  and  agent  of  the  said  Spanish  Govern- 
ment, and  holding,  as  such,  an  office  or  offices  of  trust  and 
confidence  under  the  same  Government  as  aforesaid,  the  said 
alleged  agreement  was  and  is,  by  reason  thereof,  by  the  said  laws 
then  and  still  in  force  in  the  said  kingdom  of  Spain,  ipso  facto  null 
and  void,  and  the  making  and  entering  into  such  alleged  agreement 
was  and  is,  by  reason  of  the  premises  aforesaid,  a  crime  against  the 
laws  of  the  said  kingdom  of  Spain,  subjecting  the  parties  thereto  to 
pains  and  penalties,  and  a  criminal  prosecution  for  the  same  :  and, 
therefore,  this  defendant  humbly  demands  the  judgment  of  this 
Honourable  Court  whether  «&c." 

Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Rogers,  in  support  of  the 
plea  [cited  Talleyrand  v.  Boiilanger  (i)  and  other  cases  and 
authorities] . 

Mr.  Knight  Bruce  and  Mr.  Koe,  in  support  of  the  bill  [raised        [  ^22  ] 
various  technical  objections  to  the  plea. 

The  Vicb-Chancellor  :] 

The  whole  agreement  made  was  that  there  should  be  a  partici-  [  '^^^^  ] 
pation,  in  the  profits  of  the  contract  with  the  Spanish  Government, 
by  the  party  whom  the  plaintiflfs  represent,  to  the  extent  of  one- 
fifteenth.  The  letter  of  June,  1828,  which  was  relied  on  by  the 
counsel  in  support  of  the  bill,  did  not  create  a  new  agreement,  but 
was  merely  an  acknowledgment  of  the  prior  verbal  contract.  It  is 
evidence  of  that  contract,  but  nothing  more.  I  have  read  all  the 
subsequent  letters ;  but  my  opinion  is  that  they  do  not  show  any 
promise  to  account,  independently  of  any  obligation  which  might 
arise  out  of  the  original  agreement.  The  consequence  is  that  the 
bill  does  not  represent,  as  it  has  been  said  to  do,  that  there  were  two 
agreements. 

(1)  4  B.  B.  58  (3  Ves.  447). 
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r. 
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The  plea,  which  is  to  the  whole  bill,  alleges  that,  for  the  reason 
which  it  assigns,  the  agreement  in  question  was  null  and  void  by 
the  laws  of  Spain :  and  then  it  makes  an  averment,  in  support  of 
the  plea,  that  the  making  and  entering  into  such  agreement,  was  a 
crime  against  the  laws  of  Spain,  subjecting  the  parties  to  it  to  pains 
and  penalties  and  to  a  criminal  prosecution.  I  see  nothing  in  that 
averment  to  vitiate  the  plea.  And,  if  the  fact  should  turn  out  as 
the  plea  represents,  then  there  must  be  an  end  of  the  plaintiffs' 
case. 

Plea  allowed  with  costs.  The  costs  of  the  suit  reserved;  the 
plaintiffs  having  undertaken  to  reply. 


1840. 

Dec,  7.  8.  10, 
21. 

Shadwrll. 

v.-c. 

i:  327  ] 


[  ♦328  ] 


PRESTON  V.  The  GRAND  COLLIER  DOCK 
COMPANY  AND  Others  (1). 

(11  Simons,  327--348 ;    S.  C.    nom.  Prtsion    v.    Qnyon,    10   L.    J.   Ch.    73; 

5  Jut.  146.) 

A  bill  by  a  member  of  a  numerous  incorporated  Company,  on  behalf  of 
himself  and  all  the  other  members  except  the  defendants,  praying  that  a 
transaction  in  which  the  defendants  had  been  the  actors,  but  which  had 
been  sanctioned,  unanimously,  at  a  meeting  of  the  Company,  might  be 
declared  fraudulent  and  void,  was  sustained,  although  some  of  the  members 
on  whose  behalf  the  bill  was  filed,  had  been  present  and  voted  at  the 
meeting. 

Pending  a  bill  in  Parliament  for  forming  a  Dock  Company,  certain  sub- 
scribers to  the  undertaking,  subscribed  for  9,000  additional  shares,  in  order 
to  make  up  the  amount  of  capital  required  by  the  standing  orders  of  the 
House  of  Lords,  before  the  bill  could  pass  that  House.  Afterwards,  but 
before  the  bill  was  passed,  those  persons  signed  a  declaration  that  ihey  held 
the  additional  shares  in  trust  for  the  Company.  After  the  bill  had  passed, 
a  meeting  of  the  Company  resolved  unanimously  that  the  trust  should  be 
annulled  and  the  shares  be  trauHferrod  to  the  secretary,  for  the  use  of  the 
Company :  no  transfer,  however,  was  made.  The  directors  having  made 
calls,  it  was  held  that  the  subscribers  for  the  additional  shares,  were  bound, 
as  trustees,  to  pay  the  calls  in  respect  of  those  shares. 

The  plaintiff,  D.  Preston,  was  an  original  subscriber  for  20  shares 
in  the  Company.  The  bill  was  filed,  by  him,  on  behalf  of  himself 
and  all  other  the  subscribers  ^to  and  members  of  the  Company 
except  the  defendants.  The  defendants  were  the  Company,  John 
Guyon,  William  Gunston,  William  John  Eichardson,  Henry  Luard, 
Joseph  Horatio  Kitchie,  James  Heygate,  Charles  Duncan,  Samuel 


(1)  Hoi>t  V.   TnfernntioMtl  Financial  Society  (1876)  4  Ch.  Div.  327,  -16  L.  J. 
Ch.  2(K),  35  L.  T.  924. 
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SaunderBon  Hall,  John  Walter  Hulme,  Sir  William  Heygate,  Bart.,      Pbimton- 
John  Smith,  Susan  Gordon,  widow,  and  Rowland  Nevett  Bennett.  gbakd 

Guyon,  Gunston,  Richardson,  Luard,  Ritchie,  James  Heygate,  ^dJ^^k* 
Dmican,  Hall  and  Hulme,  were  the  persons  [hereinafter  referred  to]  Company. 
who  subscribed  for  9,000  of  the  additional  shares  in  the  Company 
(none  of  which  were  registered) ,  towards  making  up  the  amount  of 
capital  required,  by  the  standing  orders  of  the  House  of  Lords,  to 
be  subscribed  before  the  bill  for  forming  the  Company  could  be 
brought  into  that  House.  All  those  nine  persons,  except  Hall,  were 
directors  of  the  Company ;  and  Hall  had  been  a  director.  Sir  W. 
Heygate  was  the  only  other  director.  Smith  was  the  secretary  of 
the  Company.  Susan  Gordon  and  Bennett  were  the  personal 
representatives  of  Adam  Gordon,  deceased,  who  was  the  party  to  the 
Parliamentary  deed  [hereinafter  referred  to]  of  the  first  part,  and  with 
whom  the  covenants  contained  in  that  deed  were  entered  into. 

The  bill  set  forth  [a  deed  dated  the  16th  February,  1887  (called 
the  Parliamentary  deed),  whereby  certain  persons  agreed  to  subscribe 
certain  sums  for  the  making  and  maintaining  of  certain  projected 
docks  to  be  authorized  by  Act  of  Parliament  to  be  applied  for  in 
the  then  session  of  Parliament.  The  bill  also  set  forth  another 
deed  of  even  date  therewith,  called  the  deed  of  management, 
whereby  eleven  of  the  promoters  of  the  undertaking  were  formed 
into  a  committee  for  managing  the  affairs  of  it  until  the  Act  should 
be  obtained  ;  and  it  was  agreed  that  the  capital  of  the  undertaking 
should  be  550,0002.,  divided  into  11,000  shares  of  50Z.  each. 

The  original  report  in  11  Simons,  at  p.  328,  refers  to  the  report 
of  a  previous  case  of  Mangles  v.  Grand  Collier  Dock  Compant/,  in 
10  Simons,  519,  for  certain  further  statements  in  the  bill;  and  the 
following  statement  is  accordingly  here  inserted  from  that  report :] 

On  the  17th  of  February,  1887,  a  bill  for  making  the  proposed  [iosim.62ij 
docks,  was  brought  into  the  House  of  Commons,  and  passed  that 
House  on  the  29th  of  June  following.  At  that  time,  the  Parlia- 
mentary deed  was  not  executed  by  more  than  84  persons,  who  had 
subscribed  for  455  shares,  forming  a  capital  of  22,750Z. :  but  as,  by 
the  standing  orders  of  the  House  of  Lords,  the  bill  could  not  be 
brought  into  that  House  until  three-fourths  of  the  capital  had  been 
subscribed  by  the  parties  to  the  Parliamentary  deed,  nine  persons, 
six  of  whom  were  members  of  the  provisional  committee,  executed 
the  Parliamentary  deed  as  additional  subscribers  for  1,000  shares 
each  ;  and  another  person  executed  it  as  a  subscriber  for  500  shares : 
making  an  additional  subscription  of  475,0002.     On  the  12th  of 
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July,  1887,  a  committee  of  the  House  of  Lords  reported  that  they  had 
agreed  to  the  bill.     *     *     On  the  15th  of  July,  1887,  the  bill  received 
the  Boyal  assent,  and  was  intituled:  ''An  Act  for  making  Wet  Docks 
and  other  Works,  on  the  South  side  of  the  River  Thames,  at  or  near 
Botherhithe  and  Deptford,  in  the  Counties  of  Surrey  and  Kent,  to 
be  called  the  Grand  Collier  Docks."     By  that  Act,  the  persons  wlio 
had  subscribed  and  who  should  thereafter  subscribe  to  the  under- 
taking, were  incorporated  by  the  name  of  *'The  Grand  Collier  Dock 
Company,"  and  they  were  empowered  to  raise  not  exceeding  550,000/. 
to  be  divided  into  shares  of  50Z.  each ;  and,  after  reciting  that  the 
probable  expense  of  making  the  docks  and  other  works,  *thereby 
authorized,  would  amount  to  550,000/.,  three-fourths  whereof  had 
been  already  subscribed  for  by  several  persons  under  a  contract 
binding  them,  their  heirs,  executors,  &c.  for  the  payment  of  the 
several  sums  by  them  respectively  subscribed  for ;  it  was  therefore 
enacted  that  the  whole  of  the  550,000/.  should  be  subscribed  for,  iu 
like  manner,  before  any  of  the  powers  given  by  the  Act  in  relation 
to  the  compulsory  taking  of  lands  for  the  purposes  of  the  said  docks 
and  other  works,  should  be  put  in  force :  that  the  first  general 
meeting  of  the  Company  should  be  held  within  six  months  after  the 
passing  of  the  Act,  at  which  12  proprietors  of  10  shares  each,  were 
to  be  chosen  directors  of  the  Company  ;  and  that,  afterwards,  there 
should    be  half-yearly  general  meetings    in   the    third   week    in 
February  and  the  third  week  in  August  in  every  year,  and  so  many 
special  general  meetings  as  the  directors  should  think  proper  to 
convene :  that  if,  at  any  general  or  special  general  meeting,  there 
should  not  be  ten  or  more  proprietors  present  who  should  be  entitled 
to  vote  in  respect  of  at  least  1,000  shares,  no  choice  of  directors 
should  be  made  nor  any  business  transacted  :  that  no  proprietor  of 
any  share  on  which  any  call  should  have  been  made,  should,  after 
the  day  appointed  for  payment  of  the  same,  be  allowed  to  vote  or 
act  as  a  director  at  any  meeting,  if  objected  to,  until  the  money 
called  for  on  such  share,  should  have  been  fully  paid :  that  the 
orders  and  proceedings  of  all  meetings  and  of  the  directors,  should 
be  entered  in  a  book  and  signed  by  the  chairman,  and,  when  so 
entered  and  signed,  should  be  allowed  to  be  read  iu  evidence,  iu  all 
Courts  and  before  all  Judges,  justices  and  others,  without  proof  of 
such  meetings  having  been  duly  convened,  or  of  the  persons  making 
or  entering  such  orders  and  proceedings    being    proprietors    or 
directors,  or  of  the  signature  of  the  chairman;  all  of  which  last- 
mentioned  acts  should  be  ^presumed  :  that  if  any  subscriber  should 
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make  default  in  payment  of  such  proportion  of  bis  subscription  as 
should  be  called  for  by  the  directors,  the  Company  might  sue  for  and 
recover  the  same  in  any  court  of  record,  or  the  directors  might 
declare  his  shares  to  be  forfeited :  that,  in  any  action  to  be  brought, 
by  the  Company,  against  any  shareholder,  for  money  due  in  respect 
of  any  call,  it  should  be  sufficient  for  the  Company  to  declare  and 
allege  that  the  defendant,  being  the  proprietor  of  a  share  in  the 
undertaking,  was  indebted,  to  the  Company,  in  such  sum  of  money 
as  the  calls  in  arrear  should  amount  to,  for  a  call  or  so  many  calls 
of  such  sums  of  money,  upon  a  share  belonging  to  the  defendant, 
whereby  an  action  had  accrued  to  the  Company  by  virtue  of  the  Act, 
without  setting  forth  the  special  matter  :  and,  on  the  trial  of  such 
action,  it  should  only  be  necessary  to  prove  that  the  defendant,  at 
the  time  of  making  such  respective  calls,  was  a  proprietor  of  a  share 
in  the  undertaking,  and  that  such  call  was  in  fact  made,  without 
proving  the  appointment  of  the  directors  who  made  such  calls,  or 
any  other  matter  whatsoever ;  and  the  Company  should,  thereupon, 
be  entitled  to  recover  what  should  appear  due  on  such  calls,  unless 
it  should  appear  that  any  such  call  exceeded  5/.  per  share  (which 
was  the  amount  limited  by  the  Act),  or  was  made  payable  before 
the  end  of  two  calendar  months  from  the  day  appointed  for  payment 
of  the  preceding  call,  or  that  21  days'  notice  of  the  call  had  not  been 
given  as  thereinbefore  required ;  and,  in  order  to  prove  that  the 
defendant  was  the  proprietor  of  such  share  in  the  undertaking  as 
was  alleged,  the  production  of  the  book  in  which  the  Company  was, 
by  the  Act,  directed  to  enter  the  names  and  descriptions  of  the 
proprietors  and  the  number  of  shares  held  by  them,  should  be 
prima  facie  evidence  :  that  it  should  be  lawful  for  the  proprietors  to 
sell  their  shares,  subject  *to  the  following  rules  and  conditions ; 
that  is  to  say,  that  the  deed  or  conveyance  should  be  kept  by  the 
Company ;  and  that  the  clerk  or  secretary  of  the  Company  should 
enter,  in  a  book  to  be  kept  for  that  purpose,  a  memorial  of  the  sale, 
and  endorse  the  entry  on  the  deed  of  sale,  and  make  an  endorsement 
of  the  transfer  on  the  back  of  the  certificate  of  each  share  sold,  and 
deliver  the  same  to  the  purchaser  for  his  security ;  and  that  such 
endorsement,  being  signed  by  the  secretary  or  clerk,  should  be  con- 
sidered, in  every  respect,  the  same  as  a  new  certificate ;  and,  until 
such  memorial  should  have  been  made  and  entered,  the   seller 
should  remain  liable  for  all  future  calls,  and  the  purchaser  should 
have  no  share  of  the  profits  of  the  undertaking,  nor  any  vote  as  a 
proprietor :  that  no  person  should  sell  any  share  upon  which  any 
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call  should  have  been  made,  after  the  day  appomted  for  the  pajrment 
of  the  same,  unless  he  should  have  paid  the  sum  called  for :  and  that 
the  Act  should  be  deemed  a  public  Act,  and  should  be  judicially 
taken  notice  of  as  such  by  all  Judges,  justices  and  others. 

The  bill  [further]  alleged  that,  on  the  12th  of  January,  1838,  an 
illegal  or  pretended  meeting  was  held  for  the  purpose  of  choosing 
directors  of  the  Company,  and  12  proprietors  (eight  of  whom  had 
subscribed  for  the  additional  shares,)  were  then  chosen  directors ; 
but  the  persons  present  at  that  meeting,  did  not  hold  more  than 
321  shares  in  the  whole :  that,  previously  to  the  holding  of  such 
meeting,  those  eight  persons  set  their  initials  to  a  memorandum  in 
the  following  words :  *'The  shares  subscribed  for  this  day  by  the 
provisional  committee  of  the  Grand  Collier  Dock  Company,  are  to 
be  held  in  trust  for  the  Company,  and  to  be  allotted  and  sold  only 
by  a  vote  of  the  majority  of  *the  said  provisional  committee  similarly 
subscribing :  all  benefits  and  profits  in  any  way  arising  from  the 
allotting  or  sale  of  such  shares,  to  be  held  for  the  Company,  and  not 
for  the  said  subscribers.    London,  4th  July,  1837  "  :  that  a  similar 
memorandum    had    been    previously    signed  by    the    two   other 
subscribers  for  the  additional  shares :  that  no  general  meeting  of 
the  Company,  save  only  the  said  illegal  or  pretended  meeting,  was 
held  during  the  year  1838  ;  but  some  of  the  persons  so  nominated 
directors  as  aforesaid,  met,  from  time  to  time,  and  assumed  to  act 
as  a  board  of  directors :  that  a  special  general  meeting  of  the 
Company  was  held  on  the  27th  of  June,  1839,  at  which  were  present 
persons  holding  bondjide  396  shares  only ;  but  seven  of  the  holders 
of  the  additional  shares  being  also  present,  their  names,  in  order  to 
give  a  colour  to  the  meeting,  were  entered,  in  the  books  of  the 
Company,  as  then  holding  those  additional  shares ;  and,  at  such 
meeting,  the  following  entry  was  made  in  the  books  of  the  Company : 
''At  a  special  general  meeting  of  the  proprietors  of  the  Grand  Collier 
Dock  Company,  the  following  proprietors  were  present,  holding  7,000 
shares  and  upwards  (i) :  Eesolved  that  the  trust  entered  into  for  the 
benefit  of  the  Company  by  the  memorandum  dated  the  4th  of  July^ 
1837,  and,  on  that  day,  lodged  in  the  hands  of  the  solicitor  of  the 
Company,   be  hereby  annulled,   and    that  the  8,000    shares    so 
subscribed  for  and  numbered  1,001  to  9,000  in  the  register  share- 
book  of  the  Company,  be  now  transferred  to  Mr.  John  Smith,  the 
secretary  of  the  Company,  to  be  issued,  from  time  to  time,  for  the 
use  of  the  Company,  by  a  vote  of  the  board." 

(1)  Here  followod  the  names  of  the  proprietors  present. 
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[The  bill  also  stated  that  Guyon,  Gunston,  Luard,  Kichardson,  FaEixoN 
Ritchie  and  Hall,  and  fourteen  other  members  of  the  Company  grand 
(who  were  named),  voted  either  in  person  or]  by  proxy,  at  that  ^uoc^k^ 
meeting,  and  that  the  resolution  was  carried  unanimously.  The  Company. 
bill  further  stated  that  it  was  alleged,  by  or  on  behalf  of  the  fiis^'^-S-^] 
defendants,  that  Gunston,  Hall,  Bichardson,  Bitchie,  Luard, 
Guyon,  Duncan  and  James  Heygate,  affixed  their  names  or  initials 
to  the  memorandum  of  the  4th  July,  1837  ;  and  that  Hulme  affixed 
his  name  or  initials  to  a  memorandum,  in  all  respects  similar  to  it, 
which  was  dated  the  5th  of  the  same  month:  that  the  alleged 
memorandum  of  the  4th  of  July,  1837,  and  the  resolution  to  annul 
the  trust  thereby  alleged  to  be  created,  and  the  direction  to  transfer 
the  additional  shares  to  Smith,  the  secretary,  were  not  warranted 
by  the  Act  of  Parliament,  and  were  made,  by  collusion  between  the 
parties  who  had  subscribed  for  the  additional  shares  and  such  of 
the  directors  as  were  present  at  the  meeting  of  the  27th  of  June, 
1839,  for  the  fraudulent  purpose  of  relieving  Gunston,  Richardson, 
Ritchie,  Luard,  James  Heygate,  Guyon,  Duncan  and  Hall,  from 
their  liability  to  pay  the  deposit  of  11.  per  share  on  their  additional 
shares,  and  the  calls  then  contemplated  to  be  made  upon  the 
subscribers  to  and  proprietors  of  the  undertaking:  that  the  said 
memorandum  and  resolution  tended  to  defraud  and  deprive  the 
other  shareholders  of  the  benefit  of  the  subscriptions  for  the 
additional  shares,  and  of  the  deposit  of  IZ.  per  share,  and  the  calls 
which  might  be  made  upon  the  subscribers  to  and  proprietors  of 
shares  in  the  undertaking  or  Company :  that,  pursuant  to  such 
resolution,  an  entry  was  made,  in  the  register-book  or  share-ledger 
of  the  Company,  purporting  that  the  additional  shares  of  the  last- 
named  parties  had  been  transferred  to  and  then  stood  in  the  name 
of  John  Smith,  in  trust  for  the  Company ;  but  no  actual  transfer 
of  such  shares  was  then  made  to  Smith :  that  some  fraudulent 
agreement  was  made,  between  Hulme  *and  the  directors,  in  [  ♦330  ] 
respect  of  the  additional  shares  subscribed  for  by  him,  and  that, 
pursuant  thereto,  an  entry  was  made,  in  the  register-book  or  share- 
ledger  of  the  Company,  that  Hulme  held  his  additional  shares  in 
trust  for  the  Company :  that  a  meeting  of  the  directors  was  held 
on  the  22nd  of  July,  1839,  at  which  time  only  606  shares  had  been 
duly  registered;  and  it  was  then  resolved  that  a  call  of  5Z.  per 
share  should  be  made  on  the  registered  proprietors,  and  paid  on  or 
before  the  2l8t  of  August  then  next:  that  the  plaintiff  paid  that 
call  on  his  shares,  on  or  about  the  21st  of  August,  and  that  it  had 
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been  paid  on  all  or  nearly  all  the  rest  of  the  605  shares :  that,  at 
another  meeting  of  the  directors,  held  on  the  28th  of  October,  1839, 
a  farther  call  of  21.  per  share  was  resolved  upon,  and  that  call  also 
had  been  paid,  by  the  plaintiff  and  all  or  nearly  all  the  other  holders 
of  the  605  shares:  that  the  plaintiff  was  ignorant  of  the  fraads 
aforesaid  until  long  after  he  had  paid  the  calls ;  and  that  he,  and 
all  the  other  shareholders  except  the  defendants,  paid  those  calls 
in  the  full  faith  and  confidence  that  all  the  shares  subscribed  for, 
in  and  by  the  Parliamentary  deed,  were  bond  fide  subscribed  for, 
and  that  the  calls  either  had  been  or  would  be  paid  on  them  ;  but 
he  had  since  discovered  that  neither  those  calls  nor  the  required 
deposit  of  1{.  per  share,  had  been  paid  on  the  9,000  additional 
shares  subscribed  for  by  the  defendants :  that,  unless  those  payments 
on  the  last-mentioned  shares  were  enforced,  it  would  be  impossible 
to  carry  the  objects  for  which  the  Company  was  formed,  into  effect : 
that   the    plaintiff   had    requested   the   Company  and   the  other 
defendants  who  were  directors  of  the  Company,  to  compel  the 
payment  of  the  deposit  and  calls  on  the  additional  shares,  and  to 
have  those  shares  duly  entered  and  registered  in  the  names  of  the 
persons  by  whom  *the  same  were  originally  subscribed  for  in  the 
Parliamentary  deed,  and  had  request.ed  such  persons  to  consent  to 
those  shares  being  so  entered  and  registered,  and  to  take  the  usual 
certificates  thereof,  and  to  expunge  the  resolutions  which  had  been 
come  to  in  respect  thereof ;  and  also  had  requested  Susan  Gordon 
and  Bennett  to  enforce  the  covenants  entered  into,  by  the  defendants, 
the  subscribers  for  the  additional  shares,  in  and  by  the  Parliamentary 
deed,  with  Adam  Gordon,  his  executors  or  administrators ;  but  they 
had  refused  to  comply  with  such  requests:   that  the  defendants, 
the  directors,  in  order  to  give  effect  to  the  frauds  before  complained 
of,  and  to  secure  the  indemnity  of  themselves  and  Hall,  against  the 
same  and  the  consequences  thereof,  threatened  to  declare  or  join 
in   declaring  the  additional  shares  to  be  forfeited:   that,  if  the 
defendants,  the  subscribers  for  the  additional  shares,  did,  as  they 
pretended,  execute  the  Parliamentary  deed  and  subscribe  for  those 
shares,  as  a  mere  matter  of  form,  and  in  order  to  satisfy  the 
standing  orders  of  the  House  of  Lords,  they  ought  to  be  held  to 
such  subscriptions ;  as,  otherwise,  the  same  would  be  a  fraud  on 
the  House  of  Lords  and  on  the  other  shareholders :  that  the  before- 
mentioned  memorandums  and  resolutions  relating  to  the  additional 
shares  were   also  fraudulent ;    and,  if  those  shares  were  to   be 
considered  as  held  in  trust  for  the  Company,  it  would  be  impossible 
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to  carry  the  objects  for  which  the  Company  was  formed  into  eflfect, 
and  all  the  meetings  of  the  Company  which  had  been  held,  and  all 
the  business  done  thereat,  would  be  invalid,  inasmuch  as  no  such 
meeting  had  been  attended  by  10  or  more  members,  (either  in 
person  or  by  proxy,)  holding  1,000  shares,  exclusive  of  the  additional 
shares :  that  the  subscribers  for  the  additional  shares  had,  in  and 
ever  since  1887,  combined  and  colluded  together  for  the  purpose  of 
practising  and  effecting  *the  several  fraudulent  transactions  afore- 
said, and  that  those  transactions  were  planned  and  transacted  with 
the  privity  and  assistance  of  Sir  W.  Heygate;  and  that  the 
subscribers  for  the  additional  shares  had  a  common  and  joint 
interest  in  practising  and  maintaining  the  fraud,  and  jointly  and 
severally  claimed  some  interest  in  or  title  to  such  shares ;  and  they 
and  Sir  W.  Heygate  knew  of  and  joined  in  the  attempt  to  exonerate 
the  subscribers  for  them  from  all  liability  in  respect  thereof,  and 
from  payment  of  the  deposit  and  calls  thereon :  that  the  defendants 
pretended  that  the  plaintiff  had  not  paid  the  call  of  21.  per  share 
on  his  shares,  and,  therefore,  under  the  provisions  of  the  Act  of 
Parliament,  his  shares  had  been  forfeited,  and,  consequently,  he 
no  longer  had  any  interest  in  the  undertaking :  but  the  plaintiff 
charged  that,  on  the  8rd  of  June,  1840,  he  paid,  the  amount  of  the 
call,  to  the  bankers  of  the  Company,  as  directed  by  the  advertise- 
ment for  the  call,  together  with  interest  at  61.  per  cent,  from  the 
day  on  which  the  call  was  first  payable,  and,  on  the  following  day, 
be  gave  notice  of  such  payment  to  the  Company ;  but  the  Company, 
although  they  had  received  the  sum  so  paid,  had  not  offered  to 
return  it  to  the  plaintiff,  as,  he  submitted,  they  ought  to  have  done 
if  his  shares  had  become  forfeited  before  the  payment  was  made ; 
and  that,  after  such  payment,  the  Company  could  not  legally 
proceed  to  declare  his  shares  to  be  forfeited :  that  the  defendants 
pretended  that,  before  the  payment  was  made,  the  directors  had 
passed  a  resolution  declaring  the  plaintiff's  shares  to  be  forfeited ; 
but  the  plaintiff  charged  that,  if  any  such  resolution  had  been 
made,  no  notice  of  it  had  been  given  to  him,  nor  had  it  been 
confirmed  at  a  general  meeting  of  the  shareholders ;  both  of  which 
acts  were  required  to  be  done,  by  the  Act  of  Parliament,  before  a 
share  could  *become  forfeited;  and,  therefore,  he  was  and  ought 
to  stand  as  the  proprietor  of  20  shares :  that  the  members  of  the 
Company,  who  were  not  parties  to  the  bill,  were  upwards  of  100  in 
number,  and  many  of  them  were  unknown  to  the  plaintiff,  and  it 
was  impossible  for  him  to  make  all  of  them  parties  thereto. 
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The  bill  prayed  that  it  might  be  declared  that  Guyon,  Gunston, 
Richardson,  Luard,  Ritchie,  James  Heygate,  Duncan,  Hall  and 
Hulme  were  b4)n(t  fide,  or  that,  under  the  circumstances  aforesaid, 
they  ought  to  be  considered  and  treated  as  himd  fide  subscribers  to 
the  undertaking  in  respect  of  all  the  shares  for  which  they  respec- 
tively subscribed  the  Parliamentary  deed,  and  to  be  bound  thereby ; 
and  that  they  ought  to  perform  the  covenants  and  agreements 
thereby  entered  into  by  them ;  and  that  the  memorandums  of  the 
4th  and  5th  of  July,  1837,  and  all  the  acts,  deeds,  resolutions,  and 
entries  by  which  it  had  been  attempted  to  give  effect  to  those 
memorandums  or  the  trust  thereby  attempted  to  be  created,  might 
be  declared  to  be  illegal,  fraudulent  and  void ;  and  that  the  shares 
to  which  those  memorandums  related,  might  (if  any  transfer  thereof 
had  been  made)  be  retransferred  into  the  names  of  the  last-named 
defendants,  in  the  proportions  in  which  such  shares  were  subscribed 
for  by  them  respectively  in  the  Parliamentary  deed ;  and  that  the 
same  defendants  might  be  decreed  to  pay,  to  the  Company,  the 
deposit  of  1^  per  share  and  the  amount  of  the  two  calls  of  5Z.  and 
2Z.  per  share  on  their  additional  shares  respectively,  with  interest 
*at  5/.  per  cent,  from  the  time  when  the  same  ought  to  have  been 
paid ;  and  that  the  Company  and  the  directors  thereof  might  be 
decreed  to  treat  the  additional  shares  as  hand  fide  belonging  to  the 
same  defendants,  in  the  proportion  of  1,000  shares  each,  according 
to  their  original  subscriptions  for  the  same ;  and  might  be  decreed 
to  enforce  against  them  the  payment  of  the  said  deposit  and  calls 
and  of  all  future  calls ;  and  that  the  Company  and  the  directors 
might  be  restrained  from  making  any  other  calls,  on  the  proprietors, 
until  the  defendants  should  have  paid  the  amount  of  the  deposit 
and  calls  already  made,  on  their  additional  shares ;  and  that  the 
covenants  of  the  Parliamentary  deed  might  be  put  in  force  against 
the  same  defendants ;  and  that  the  Company  and  the  directors 
might   be   restained   from   declaring  the  additional  shares  to   be 
forfeited ;  and  that  all  the  defendants,  except  the  Company  and  Susan 
Gordon,  Bennett  and  Smith,  might  be  decreed  to  indemnify  the 
Company,  and,  in  particular,  the  plaintiff  and  the  other  persons  on 
whose  behalf  the  bill  was  filed,  from  all  loss  or  damage  arising  from 
the  matters  or  transactions  aforesaid ;  and  that  Guyon,  Gunston, 
Richardson,  Luard,  Ritchie,  James  Heygate,  Duncan,  Hall,  Hnkne 
and  Sir  William  Heygate  might  be  decreed  to  pay  the  costs  of  the 
suit ;  and  that  the  Company  and  the  directors  might  be  restrained 
from  taking  any  further  steps  to  declare  or  procure  the  forfeiture  of 
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the  plainti£f'8  shares,  on  the  ground  ol  the  non-payment  of  either 
of  the  calls  which  had  been  made,  or  on  accoant  of  any  other  matter 
or  thing  then  passed  or  happened. 

Guyon,  Gunston,  Richardson,  Luard,  Ritchie,  James  Heygate 
and  Duncan  demurred,  to  the  bill,  for  want  of  equity,  and  because 
all  the  members  or  proprietors  of  *or  subscribers  to  the  Company, 
ought  to  have  been  made  parties  to  the  bill. 

Hall  demurred,  separately,  on  the  same  grounds. 

Mr.  Jacob,  Mr.  James  Russell,  and  Mr.  Heathjield,  in  support 
of  the  first  demurrer : 

*  *  Guyon,  Gunston,  Richardson,  Hall,  Duncan  and  Ritchie 
were  members  of  the  committee  appointed  by  the  deed  of  manage- 
ment ;  and,  by  that  deed,  the  committee  was  authorized  to  adopt 
all  measures  which  it  might  consider  necessary  or  expedient  for 
obtaining  the  Act  of  Parliament :  therefore  the  members  had  a 
right,  as  against  the  Company,  to  make  the  subscriptions  which 
are  alleged,  or  rather,  pretended  to  be  colourable. 

The  resolution  for  annulling  the  trust  as  to  the  additional  shares, 
was  passed  at  a  meeting  of  the  Company  held  on  the  27th  of  June, 
1839 ;  and  that  resolution  is  alleged,  in  general  terms,  to  be 
fraudulent ;  but  there  is  no  statement  of  any  species  of  fraud 
consisting  of  misrepresentation  or  suppression.  Did  the  members 
present,  (who  voted  unanimously,)  conspire  to  defraud  one  another  ? 
It  is  also  alleged  that  the  memorandums  and  resolution  tended  to 
deprive  the  other  shareholders  of  the  benefit  of  the  deposit  and  calls 
on  the  additional  shares.  But  neither  the  deeds  nor  the  Act  of 
Parliament  require  that  any  deposit  should  be  paid ;  nor  was  any 
*call  made  upon  the  shareholders  in  June,  1839.  The  first  call 
was  in  July  of  that  year.  Consequently,  when  the  demurring 
defendants  transferred  their  additional  shares  to  the  secretary,  they 
were  under  no  liability  whatever  in  respect  of  those  shares  ;  and  it 
is  nowhere  alleged  that  they  had  executed  the  Parliamentary  deed 
in  respect  of  them  (i).  The  defendants  having  purchased  their 
additional  shares  in  trust  for  the  Company,  it  was  right  for  them 
to  take  the  sense  of  the  Company  at  large  as  to  the  disposal  of 
them ;  and  the  Company  resolved,  unanimously,  that  the  shares 
should  be  transferred  to  the  secretary.     Why  is  not  such  a  transfer 

(1)  There  wag  no  express  allegation      Parliamentary  deed  in  respect  of  the 
to  that  effect;  but  the  bill  assumed      additional  shares. 
that  the  subscribers  had  executed  the 
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to  indemnify  these  parties,  just  as  effectually  as  a  transfer  to  any 
other  individual?  How  can  such  a  transaction  be  justly  called 
fraudulent  ?  The  truth  is  that  the  plaintiff,  who  was  absent  from 
the  meeting,  disapproves  of  what  took  place  at  it ;  and,  if  this  bill 
is  sustained,  every  vote  of  a  corporate  body  which  any  member 
disapproves  of,  may  be  made  the  subject  of  a  suit. 

Next,  the  bill  is  erroneously  framed ;  *  *  for  the  plaintiff  is 
suing  on  behalf  of  persons  with  whom  he  has  no  common  right  or 
interest,  for  none  of  the  members  who  concurred  in  the  resolution, 
could  sustain  this  bill.  Lastly  :  the  concluding  part  of  the  prayer 
relates,  exclusively,  to  the  plaintiff's  own  private  concerns,  in  which 
the  other  shareholders  not  only  have  no  common  interest  with  him, 
but  have  an  interest  adverse  to  his :  consequently,  all  the  other 
members  of  the  Company  ought  to  have  been  made  parties  to  the 
suit :  Long  v.  Yonge  (l) ;  Van  Sandaii  v.  Moore  (2) ;  Jones  v.  Garcia 
del  Rio  (3). 


Mr.  Craig,  for  the  defendant  Hall,  said  that  the  plaintiff,  by 
his  bill,  had  asked  relief,  as  to  which  he  had  not  got  the  proi)er 
parties  before  the  Court;  and  that  it  was  nowhere  alleged  that 
the  parties  who  took  the  additional  shares,  had  executed  the 
Parliamentary  deed  in  respect  of  those  shares. 


Mr.  Knight  BrucCy  Mr.  Wahejieldy  and  Mr.  Lovat,  in  support 
of  the  bill : 

[  339  ]  *     *     The  question  here  is,  whether  the  funds  of  the  Company 

are  to  receive  a  certain  sum  of  money :  of  what  avail  is  it  then  to 
say  that  some  of  the  shareholders  have  acceded  to  the  transaction 
which  the  bill  complains  of  and  seeks  to  set  aside  as  being 
fraudulent?  If  any  of  the  defendants  who  are  sought  to  be 
made  liable  by  this  suit,  have  an  equity  to  compel  any  of  the 
other  shareholders  to  make  good  what  they  may  be  called  on  to 
contribute,  that  must  be  made  the  subject  of  another  suit.  The 
plaintiff  on  this  record,  represents  the  general  right;  and  his 
suing  on  behalf  of  all  the  other  shareholders,  is  merely  a  mode 
of  expressing  that  he  sues  in  the  general  right.    *     *    * 

[  341  ]  The  bill  contains  specific  charges  of   fraud  and  collusion :   of 

fraud  committed  not  only  upon  the  Legislature,  but  also  upon 
every  person  who  has  embarked  his  money  in  the  undertaking. 


r 

I 


(1)  29  R.  R.  118  (2  Rim.  369). 

(2)  25  R.  R,  100  (1  Ru88.  441). 


(8)  24  R.  R.  64  (T.  &  R.  297). 
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The  main  object  of  the  bill,  is  to  redress  that  fraud,  and  to  have 
the  additional  shares  treated  as  belonging  to  the  parties  to  whom 
they  were  represented  to  belong. 

Mr.  Jacob,  in  reply : 

*  *  No  case  can  be  produced  in  which  a  court  of  equity  has 
relieved  an  incorporated  Company  against  its  own  acts.  Acts 
done  at  the  general  meetings  of  the  Company,  are  the  acts  of 
the  Company,  and  must,  necessarily,  be  conclusive  upon  every 
member  of  it. 
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The  Vice-Chancbllor  :  -O^^*.  21. 

In  this  case  there  are  two  demurrers ;  one  by  Mr,  Samuel       [  344  ] 
Saunderson  Hall,  and  the  other  by  seven  of  those  nine  persoiis  who 
were  parties  to  transactions  which  are  termed  fraudulent  in  the  bill. 

Now  the  cases  of  the  demurring  parties  differ  in  this  respect,  that 
Mr.  Hall  is  said  not  to  be  a  director,  and,  therefore,  the  same  relief 
cannot  be  administered  as  against  him  as  can  be  against  the  seven. 
But  it  appears  to  me  that,  as  to  the  seven,  in  respect  of  their  being 
directors,  relief  certainly  can  be  administered ;  I  mean  that  relief  which 
is  asked,  that  they  may  be  restrained  from  taking  any  further  or 
other  steps  to  declare  or  procure  the  forfeiture  of  the  plaintiff's 
20  shares. 

It  appears  that  there  was  a  deposit  of  12.  paid;  and  a  call 
was  subsequently  made,  by  the  directors,  for  51,  per  share ;  and 
that  was  paid.  Then  another  call  was  made,  in  October,  1839, 
for  21.  per  share;  and  that  call  was  paid  to  the  bankers  of 
the  Company:  and  though  it  is  true  that,  under  the  Act  of 
Parliament,  in  case  a  call  on  a  share  had  not  been  paid,  the 
directors  might  proceed  to  declare  the  share  to  be  forfeited;  yet 
in  a  case  where,  before  any  declaration  of  forfeiture  is  made,  the 
whole  amount  of  what  was  due  in  respect  of  the  call  has  been  paid, 
and  where,  as  this  bill  states,  no  o£fer  has  been  made  to  repay  the 
amount,  this  Court  would  not  allow  the  directors  to  proceed  to 
declare  the  share  forfeited ;  because  it  is  contrary  to  common 
e<|uity  *and  to  plain  sense  and  justice  that  the  parties  should  f  ^^^^  ] 
receive  and  keep  in  their  possession  the  amount  of  the 
call,  and,  after  that,  proceed  to  declare  the  share  to  be  forfeited. 
I  think,  therefore,  that,  if  there  was  nothing  else  in  the  case,  the 
demurrer  of  the  seven  defendants  must  be  overruled. 
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But  inasmuch  as  the  case  of  Mr.  Hall  stands  distinguished  from 
the  case  of  the  other  defendants  who  have  demurred,  I  have  got 
to  consider,  with  respect  to  him,  what  will  also  apply  to  them, 
namely,  the  general  equity  of  the  case. 

I  must  preface  what  I  have  to  say  on  that  subject  by  observing 
that  the  word  '*  fraud,"  is  a  term,  which,  in  fairness,  is  hardly 
applicable  to  the  transactions  in  question :  and  I  must  also  observe 
that  there  is  a  little  difficulty,  upon  the  face  of  this  bill,  in 
determining  the  fact  whether  there  were  such  memorandums  as 
are  mentioned  of  the  4th  and  5th  of  July,  1837.  It  is  stated,  in 
the  first  instance,  that  it  is  alleged  that  there  were  such  papers ; 
which  is  no  allegation  of  their  existence.  Then  it  is  alleged  that 
the  defendants  pretend  that  there  were  such  papers;  and  the 
contrary  of  that  pretence  is  charged  to  be  true.  I  observe,  how- 
ever, that  the  bill  states  that  the  memorandums  were  fraudulent, 
and  that  they  were  made  and  entered  into  for  a  fraudulent 
purpose.  Now  they  could  not  have  been  fraudulent  or  have  been 
made  and  entered  into  for  any  purpose,  unless  they  had  been 
made.  They  must  have  existed  to  have  had  any  character  at  all : 
and  moreover  the  bill  prays  that  the  two  memorandums,  dated 
respectively  the  4th  and  5th  of  July,  1837,  and  all  the  acts,  «&c. 
by  which  it  had  been  attempted  to  give  effect  to  them  or  to 
the  trusts  thereby  attempted  to  be  created,  might  be  declared 
*to  be  illegal,  fraudulent  and  void ;  which  they  cannot  be,  unless 
they  exist. 

I  take  it  then  as  a  fact  which  is  represented  on  this  bill,  with 
sufficient  plainness,  that,  for  the  purpose  of  enabling  the  bill  for 
forming  the  Company,  to  pass  through  the  House  of  Lords,  the 
nine  gentlemen  did  procure  further  subscriptions  to  the  amount  of 
9,000  shares ;  of  which  each  of  those  nine  gentlemen  took  1,000 
shares.  Whether  they  subscribed  the  Parliamentary  deed  or  not, 
is  quite  immaterial.  They  became  the  subscribers  for  the  shares ; 
and,  admitting  that  they  did  take  the  shares  in  trust  for  the 
Company,  what  then  ?  they  were  the  owners  of  the  shares ;  and,  if 
they  were  trustees  for  the  Company,  they  were  liable  still,  by  the 
very  provisions  of  the  Act,  to  all  those  operations  which  were  to  be 
performed,  by  virtue  of  the  Act,  by  those  who  held  shares ;  and 
though  they  might,  like  all  other  trustees,  have  a  right  to  be 
reimbursed,  by  their  cestuis  que  trust,  all  expenses  they  incurred 
in  the  execution  of  their  trusteeship,  they  were  primarily  liable.  It 
is  quite  impossible  to  read  this  Act  of  Parliament  without  seeing 
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that  it  was  the  intention  of  the  Legislature  that  those  who  became 
shareholders  should,  all  of  them,  pay  rateably. 

Then  what  was  done  ?  The  parties  do  not  seem  to  me  to  have 
managed  their  case  in  the  way  in  which  it  ought  to  have  been. 
As  I  understand  the  case,  even  at  this  day,  there  has  been  no 
transfer  of  those  shares  by  those  nine  subscribers.  The  con- 
sequence of  which  is  that,  let  them  state  what  they  please  with 
respect  to  an  acknowledgment  of  the  trust,  and  with  respect  to  an 
intention  to  exonerate  them  from  any  liability  as  trustees,  under 
the  provisions  of  the  Act  they  were  clearly  *liable,  when  calls  were 
made  by  the  directors  on  other  shareholders,  to  have  calls  made 
upon  them.  For  this  Court  never  would  allow  the  directors  of  a 
Company  so  to  proceed  as  to  require  some  shareholders  to  pay  a 
deposit  and  calls,  and  not  to  require  others  to  make  similar 
payments.  It  is  quite  obvious  to  me  that  no  fraud  was  intended ; 
and  that  the  thing  really  meant  was  a  benefit  to  all  the  subscribers, 
namely,  that  the  subscribers  should  get  the  Act  of  Parliament  they 
wished  for.  But,  nevertheless,  as  that  purpose  was  accomplished 
by  these  nine  gentlemen  becoming  shareholders  of  1,000  shares 
^h,  my  opinion  is  that  there  has  been  an  error  which  this  Court 
will  set  right,  namely,  that,  when  the  directors  thought  proper  to 
make  the  calls  as  they  did,  they  stopped  short  of  that  which  was 
their  duty,  and  that  they  ought  to  have  gone  on  to  direct  the  same 
sums  to  be  paid  upon  each  of  those  shares  as  had  been  directed  to 
be  paid  upon  the  other  shares  which  were  held  by  those  who  were 
called  the  registered  shareholders.  Therefore  it  is  evident  that,  in 
whatever  manner  it  is  to  be  done,  this  Court  will  rectify  the  error 
that  has  been  made,  and  will  take  care  that  all  the  shareholders  shall 
be  put  upon  the  same  footing  with  respect  to  the  liability  to  pay  calls. 

My  opinion,  therefore,  is  that  there  is  a  plain  equity  for  the 
plaintiff  to  be  relieved ;  and,  on  that  ground,  the  demurrers 
must  be  overruled. 

My  opinion  also  is  that  the  bill  could  not  have  been  constructed 
otherwise  than  as  it  is ;  and  that  the  objection  made  for  want  of 
parties,  is  answered  upon  the  face  of  the  bill.  For  the  bill  avers 
that  there  are  upwards  of  100  other  members  of  the  Company,  and 
that  it  would  be  impossible  to  make  all  of  them  parties.  There- 
fore, *according  to  the  decisions  whicli  have  been  made  on  the 
point,  that  objection  cannot  prevail :  and  the  consequence  is  that, 
on  both  grounds,  the  demurrers  must  be  overruled. 


FREbTON 
V. 

Grand 
Collier 

Dock 
Com  PAN  v. 
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1840.  LISTER   V.  PAYN. 

^''  ''  (11  Simons,  348—351.) 

feHADWBLL,  ^  mortgage  of  a  ship  is  good  as  between  the  mortgagor  and  mortgagee. 

r  'UH  1  although  statutory  requisites  of  registration  have  not  been  complied  with  (1 ) . 

A  ship  at  sea  was  mortgaged  by  the  owner  to  the  plaintiff.  The  ship 
having  become  unseaworthy,  it  was  condemned  and  sold  in  a  foreign  port. 
The  purchaser  drew  upon  a  person  in  England,  a  bill  of  exchange  for  the 
proceeds,  and  endorsed  and  delivered  it  to  the  captain.  The  captain  claimed 
a  lien  upon,  or  a  right  of  set-off  against  the  amount  of  the  bill,  for  di8- 
bursements  which  he  had  made  on  account  of  the  ship,  and  threatened  to 
bring  an  action  against  the  acceptor,  for  the  money  due  on  the  bill.  The 
Court  granted  an  injunction  to  restrain  the  action. 

On  the  10th  of  March,  1887,  James  Waddle,  a  merchant  in 
London,  mortgaged  a  ship,  of  which  he  was  owner,  to  a  joint 
stock  bank  at  Liverpool,  for  securing  6,000/.  due  from  him  to  the 
bank.  On  the  same  day,  the  mortgage  was  duly  registered ;  but,  the 
ship  being  then  at  sea,  the  particulars  of  the  mortgage  were  not 
endorsed  on  the  certificate  of  her  registry,  nor  was  such  endorse- 
ment made  afterwards ;  although  the  ship  returned  to  England  in 
August,  1888  (2).  Waddle,  after  the  ship's  return,  sent  her  on  a 
voyage  to  Calcutta,  where  she  arrived  safely;  and,  afterwards,  having 
obtained  a  cargo,  she  set  sail  for  England.  On  her  homeward  vo^'age 
she  encountered  severe  weather,  and  sustained  considerable  damage ; 
in  consequence  of  which  she  put  into  the  Mauritius,  where  she  was 
[  *349  ]  condemned  *as  unsea worthy,  and  sold ;  and  her  cargo  was  sent  home 
in  another  vessel.  The  net  proceeds  of  the  sale  of  the  ship  amounted 
to  957/. :  and  the  purchasers  drew  upon  the  defendant  Dunbar, 
who  was  resident  in  England,  a  bill  of  exchange  for  that  sum,  and 
endorsed  and  delivered  it  to  the  defendant  Fayn,  the  captain. 

On  the  23rd  of  November,  1839,  a  fiat  in  bankruptcy  issued 
against  Waddle,  under  which  he  was  declared  a  bankrupt. 

Payn  arrived  in  England  in  March,  1840 ;  and  being  about  to  bring 
an  action  against  Dunbar  for  the  amount  of  the  bill  of  exchange,  the 
bill  in  this  cause  was  filed  by  the  bank,  in  the  name  of  one  of  their 
public  ofiicers,  against  him,  Dunbar  and  Waddle's  assignees,  for  an 
injunction  to  restrain  an  action.  Payn,  by  his  answer,  claimed  a  lien 
on  the  amount  of  the  bill  of  exchange,  for  disbursements  which  he  had 
made  on  account  of  the  ship,  at  and  during  her  voyage  to  Calcutta. 

(1)  This  case  appeai*s,  by  the  modem  present  statutory  directions  as  to  moit- 
text-books  on  the  law  of  inortgiigo,  to  gfigQ  of  ships  are   contained    in   the 
lx»  the  only  authority' on  the  point. —  Merchant  Shipping  Act,  1894,  s."^  31  - 
F.  P.          *                 '  46,  57.— F.  P.     See  3  &  4  Will.  IV. 

(2)  Endorsement  on  the  eertificato  of  c.  55,  then  applicable  to  the  regi.«»tering 
registry  is  not  now  neces8ar}\      The  of  British  vessels,  sect.  34. 


VOL.  Liv.T  1840.     CH.     11  SIMONS,  849—850.  395 

A  motion  was  now  made  for  the  injunction.  Lister 

r. 

Pay  If 

Mr.  Knight  Bruce  and  Mr.  Rolt,  in  support  of  the  motion,  said 
that  notwithstanding  the  particulars  of  the  mortgage  were  not 
endorsed  on  the  certificate  of  the  ship's  registry,  yet  the  mortgage 
was  good  as  between  the  mortgagor  and  the  mortgagee;  for  the 
35th  sect,  of  3  &  4  Will.  IV.  c.  55,  enacted  that,  so  soon  as  the 
particulars  of  any  bill  of  sale  or  other  instrument  by  which  any 
ship  or  vessel,  or  any  share  or  shares  thereof,  should  have  been 
entered  in  the  book  of  registry  as  thereinbefore  directed,  the  ssUd 
bill  of  sale  or  other  instrument  ^should  be  valid  and  effectual  to  [  *350  1 
pass  the  property  thereby  intended  to  be  transferred,  as  against  all 
persons  and  to  all  intents  and  purposes,  except  such  subsequent 
purchasers  and  mortgagees  who  should  first  procure  the  endorsement 
to  be  made  on  the  certificate  of  registry :  that  the  lien  claimed  by 
Payn,  was  for  ordinary  disbursements  on  account  of  the  ship  :  but  the 
captain  of  a  vessel  had  no  lien  on  it  even  for  necessary  repairs  (i), 
although,  if  the  repairs  were  made  abroad,  he  might  hypothecate  the 
vessel  for  the  expense  incurred :  Hussey  v.  Christie  (2) ;  much  less 
had  he  any  lien  for  ordinary  disbursements  on  account  of  the  vessel. 

Mr.^  Jacob  and  Mr.  Anderdon,  for  the  defendant  Payn,  said 
that,  although  the  captain  of  a  vessel  might  have  no  lien  on  it  for 
ordinary  disbursements  (i),  yet  if  it  was  sold,  he  had  a  right  to  set  off 
the  amount  of  such  disbursements  against  the  proceeds  of  the  sale: 
that  a  solicitor  had  no  lien,  for  his  bill  of  costs,  upon  his  client's 
freehold  estate ;  but,  if  the  estate  was  sold  and  the  purchase-money 
was  received  by  the  solicitor,  he  would  have  a  right  to  set  off  the 
amount  of  his  bill  against  it ;  that  although  the  particulars  of  the 
mortgage  could  not  be  endorsed  on  the  certificate  of  registry  at  the 
time  when  the  mortgage  was  made,  owing  to  the  ship  being  then  at 
sea ;  yet  the  endorsement  might  have  been  made  on  her  return  to 
this  country  in  August,  1888 :  that  no  notice  of  the  mortgage  was 
given  to  Payn  or  any  other  person  ;  and,  as  there  was  no  endorse- 
ment on  the  registry.  Waddle  appeared,  to  all  the  world,  to  be  the 
sole  owner  of  the  ship,  and,  consequently,  it  remained  in  his  order 
and  disposition  at  the  time  of  his  bankruptcy :  that  the  captain  of 

(1)  The  master  now  has  a  lien  "  for  The  On'enUi  [1895]  P.  49,  C.  A.,  decided 

the  recovery  of  disbursements  or  lia-  on  the  corresponding  section  of  the  Act 

bilities  properly  made  or  incurred  by  of  1889. — F.  P. 

him  on  account  of  the  ship" :  Merchant         (2)  9  R.  R.  585  03  \vs.  594  ;  and  9 

Shipping  Act,   1894,  s.  167  (2).     See.  East,  426). 
as  to  the  meaning  of  '*  disbursements," 
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r. 
Payk. 

[  *851  ] 


a  ship  was  the  agent  *of  the  owner ;  and  an  agent  was  responsible 
to  no  one  but  his  employer :  Stephens  v.  Badcock  (i). 

The  Vice-Chancellor  : 

The  substantial  question  in  this  case,  is  whether  the  bill  of 
exchange  is  sufficiently  identified  to  enable  this  Court  to  say  that, 
for  the  purposes  of  the  present  application,  it  represents  the  ship 
that  was  sold. 

The  facts  of  the  case  are,  certainly,  stated  somewhat  differently 
io.  the  bill  and  in  the  answer :  but,  although  there  is  some  variation 
between  them,  I  think  that  enough  appears  to  justify  me  in  saying 
that  the  bill  does  fairly  represent  the  ship ;  and  that  this  Court 
ought  to  interfere  so  as  to  prevent  the  money  due  on  the  bill,  from 
getting  into  the  hands  of  Mr.  Payn. 

I  shall,  therefore,  grant  the  injunction  and  give  liberty  to  Mr. 
Dunbar  to  pay  the  principal  and  interest,  due  on  the  bill,  into 
Court. 


1840. 
Dec.  9. 


Shadwell, 
V.-O. 

[353] 


BROOM  V.  SUMMERS  (2). 

(11  Simons,  353—360;  S,  C.  10  L.  J.  CTi.  7;  o  Jur.  240.) 

The  form  of  government  and  discipline  prescribed  for  a  dissenting  chapel 
by  the  instrument  creating  the  trust  under  which  the  chapel  was  established 
are  essential  features  of  the  trust,  and  cannot  be  altered  at  the  will  of  the 
majority  of  the  congregation. 

The  bill  stated  that,  in  June,  1808,  a  congregation  of  Protestant 
dissenters  of  the  Presbyterian  persuasion,  who  had  been  in  the 
habit  of  assembling  together,  for  the  purpose  of  ]^)erforming  their 
religious  worship,  in  a  house  at  North  Sunderland,  in  Northumber- 
land, belonging  to  one  John  Anderson,  agreed,  with  Anderson,  to 
take  a  lease,  from  him,  of  a  small  piece  of  ground  in  North  Sunder- 
land, for  the  purpose  of  building  a  chapel  thereon  for  the  purpose 
of  their  worship  :  that,  accordingly,  an  indenture  dated  the  22nd  of 
June,  1808,  was  made  between  Anderson  of  the  one  part,  and 
James  Young,  John  Crow,  John  Summers,  Ralph  Lamb,  John 
Watson,  John  Robinson  and  James  M*Dougle  (in  trust  for  them- 
selves and  the  rest  of  the  congregation  of  Protestant  dissenters  of 
the  Presbyterian  persuasion  who  then  occasionally  met,  in  a  house 
belonging  to  Anderson  at  Sunderland  aforesaid,  for  public  worship) 
of  the  other  part,  and  thereby  Anderson  demised,  to  the  parties  of 

(1)  37  E.  R.  448  (3  B.  &  Ad.  354).         Chapels  Act,  1844  (7  &  8  Vict.  c.  45;. 

(2)  Aft.-Oeii.  V.  Dtthce  {im^t)  L.  R.      by  which  the  last  25  years'  usage  id 
G  E<i,  503,  and  see  the  Nonconformists      to  prevail. — O.  A.  S. 
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the  second  part,  a  piece  of  ground  at  the  west  end  of  Sunderland,  Broom 
for  99  years,  upon  trust  that  the  lessees  should  hold  the  same  in  si  mmers. 
trust  for  themselves  and  the  rest  of  the  said  congregation  of 
Protestant  dissenters ;  and  that  the  premises  should,  during  the 
term,  be  used  as  a  meeting-house  or  place  of  worship  for  the  said 
congregation  of  Protestant  dissenters,  and  for  no  other  *use.  The  [  '354  ] 
bill  further  stated  that  money  was  raised,  partly  by  a  loan  and 
partly  by  a  subscription  amongst  the  members  of  the  congregation, 
aided  by  the  contributions  of  some  persons  who  were  not  members, 
for  the  purpose  of  building  the  chapel ;  and  that,  accordingly,  a 
chapel  was  built  on  the  piece  of  ground :  that  it  was  usual,  with 
congregations  of  Protestant  dissenters  of  the  Presbyterian  per- 
suasion, to  join  themselves  to  some  presbytery ;  and  that,  some 
time  during  the  building  of  the  chapel,  the  congregation  joined  the 
Associate  Presbytery  of  Coldstream ;  and  that,  a  few  years  after- 
wards, they  joined  the  United  Associate  Presbytery  of  Coldstream 
and  Berwick :  that,  in  1815,  the  congregation  determined  on 
building  a  dwelling-house  for  their  minister,  and,  for  that  purpose, 
they  agreed,  with  one  Wake,  to  take  of  him  a  lease  of  a  piece  of 
ground  in  North  Sunderland ;  and,  accordingly,  an  indenture  dated 
the  25th  of  October,  1815,  was  made  by  Wake  of  the  one  part,  and 
James  Young,  James  M'Dougle,  and  Roderick  Treasurer  (in  trust 
for  themselves  and  the  rest  of  the  congregation  of  Protestant 
dissenters  of  the  Presbyterian  persuasion,  who  then  assembled  for 
public  worship  in  a  meeting-house  situate  in  Sunderland,  which 
had  been  then  lately  built  upon  a  piece  of  ground  granted,  by 
Anderson,  by  the  lease  of  the  22nd  of  June,  1808)  of  the  other  part ; 
and  thereby  Wake  demised  to  the  parties  of  the  second  part,  a 
piece  of  ground,  situate  at  the  north-east  end  of  Sunderland,  for 
the  purpose  of  building  a  house  upon  it  for  the  use  and  occupation 
of  the  minister  for  the  time  being  of  the  said  congregation  of 
Protestant  dissenters,  for  the  term  of  91  years,  in  trust  for  them- 
selves and  the  rest  of  the  said  congregation  of  Protestant  dissenters, 
and  in  order  that  the  premises  should  be  used  as  a  dwelling-house 
for  the  minister  for  the  time  being  of  the  said  congregation  of 
Protestant  *dissenters :  that  by  means  of  money  raised  as  before-  [  'sss  ] 
mentioned,  a  dwelling-house  was  built,  on  the  last- mentioned  piece 
of  ground,  for  the  minister  for  the  time  being  of  the  said  con- 
gregation: that,  in  July,  1883,  the  plaintiff  was  elected  by  the 
congregation,  and  had  ever  since  been  and  still  was  the  minister 
of  the  said  congregation ;   and,  in  April,  1834,  he  was  ordained 
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Bboom  minister  thereof,  and,  as  such  minister,  he  thereupon  became  and 
Summers.  ^^^  ®ver  since  been  and  still  was  entitled  to  the  exclusive  use  of 
the  chapel  for  the  purpose  of  doing  duty  and  performing  religious 
worship  therein  for  the  said  congregation  ;  and  that  he  also  there- 
upon became  and  had  ever  since  been  and  still  was  entitled,  as  such 
minister,  to  reside  in  the  dwelling-house.  The  bill  then  stated 
that,  in  1835,  the  plaintiff  and  some  of  his  flock,  were  desirous  that 
the  treasurer  of  the  congregation  and  the  collectors  of  the'  pew 
rents,  should  give  an  account  of  the  money  received  by  them  on 
account  of  the  chapel ;  and  the  congregation,  accordingly,  called 
upon  them  to  give  such  account,  but  they  refused  so  to  do  ;  where- 
upon they  were  suspended  from  communion  with  the  congregation, 
for  conduct  inconsistent  with  the  rules  of  the  society:  that  the 
treasurer  and  collectors  applied  to  the  presbytery  of  Coldstream 
and  Berwick,  who  received  some  allegations  reflecting  on  the 
plaintiff,  and  summoned  him  to  their  bar  and  reprimanded  him ; 
whereupon  he  appealed  to  the  synod,  who  expressed  their  disappro- 
bation of  the  proceedings  of  the  presbytery,  found  the  plaintiff's 
protest  to  be  well-founded,  and  appointed  the  record,  in  the 
minutes  of  the  presbytery,  to  be  deleted :  that  the  presbytery 
having  acted  towards  the  plaintiff  in  manner  aforesaid,  he  and  the 
congregation  became  desirous  of  joining  themselves  to  another 
presbytery ;  and,  accordingly,  at  a  congregational  meeting  regularly 
[  *356  ]  called,  it  was  agreed,  by  the  plaintiff  and  *330  of  the  members  and 
seat-holders  of  the  congregation  (which  then  consisted  of  412 
members  and  seat-holders),  that  the  plaintiff  and  the  congregation 
should  leave  the  said  presbytery  and  synod  and  join  themselves  to 
another  Protestant  dissenting  presbytery,  as  they  were  entitled  to 
do ;  and,  accordingly,  the  plaintiff  and  such  of  his  congregation  as 
then  remained  with  him,  being  in  number  330  and  making  four- 
fifths  of  the  congregation,  left  the  presbytery  of  Coldstream  and 
Berwick,  and  joined  the  presbytery  of  the  north-west  of  North- 
umberland :  that  that  presbytery  held  precisely  the  same  religious 
principles  and  doctrines,  used  precisely  the  same  mode  and  form 
of  worship,  had  precisely  the  same  form  of  government,  and 
administered  precisely  the  same  discipline,  in  every  respect,  as 
the  presbytery  of  Coldstream  and  Berwick,  and  that  the  plaintiff 
and  his  congregation,  or  such  four-fifths  thereof  as  joined  the 
presbytery  of  the  north-west  of  Northumberland,  continued  to  hold 
after  they  joined  the  last-mentioned  presbytery,  and  had  ever 
since  held  and  did  then  hold  precisely  the  same  religious  principles 
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and  doctrines,  and  continued  to  use  precisely  the  same  mode  and  Bboom 
form  of  worship,  and  to  have  precisely  the  same  form  of  govern-  summers. 
ment,  and  to  administer  precisely  the  same  discipline,  in  every 
respect,  as  they  did  when  they  were  united  to  the  presbytery  of 
Coldstream  and  Berwick :  that  the  plaintiff  could  not  be  removed 
from  his  oflBce  of  minister  of  the  chapel,  except  by  the  congrega- 
tion or  the  presbytery  of  the  north-west  of  Northumberland ;  but 
no  attempt  had  been  made  to  remove  him,  by  either  of  those 
bodies:  that  he  had  always  done  his  duty  in  every  respect,  as 
minister,  and  was  entitled  to  continue  to  do  duty  in  the  chapel  and 
to  reside  in  the  dwelling-house :  that  the  treasurer  and  collectors 
and  about  80  of  their  friends,  altogether  left  the  said  congregation, 
and,  *about  two  years  since,  hired  a  place  of  worship  in  North  [  •asT  ] 
Sunderland;  and  they,  or  the  presbytery  of  Coldstream  and 
Berwick,  appointed  a  minister  to  do  duty  for  Ihem  therein :  that 
the  terms  for  years  granted  by  the  deeds  of  June,  1808,  and 
October,  1815,  were  then  vested  in  the  defendants  Summers  and 
M*Dougle,  as  trustees  for  the  congregation,  of  which  the  plaintiff 
was  such  minister  as  aforesaid,  and  for  no  other  use  or  purpose : 
that  M'Dougle  was  not  a  member  or  seat-holder  of  that  congrega- 
tion, and  Summers  had  seceded  therefrom,  and  joined  the 
congregation  meeting  in  the  other  place  of  worship :  that  they, 
having  the  legal  interests  in  the  chapel  and  dwelling-house  vested 
in  them,  resolved  to  turn  the  plaintiff  out  of  possession  thereof, 
and,  in  Easter  Term,  1840,  brought  two  actions  of  ejectment 
against  him  for  that  purpose :  that  he  had  no  defence,  to  the 
actions,  at  law,  and  that  he  could  only  be  relieved  therefrom,  in  a 
court  of  equity,  by  having  the  defendants  removed  from  their 
situation  of  trustees  of  the  leases,  and  new  trustees  thereof 
appointed.  The  bill  accordingly  prayed  for  the  removal  of  the 
defendants  and  the  appointment  of  new  trustees,  and  for  an 
injunction  to  restrain  the  prosecution  of  the  ejectments. 

It  appeared,  from  the  answer,  that  the  congregation  became 
connected  with  the  Secession  Church  of  Scotland,  in  September, 
1807.  The  answer  admitted  that  the  presbytery  of  the  north-west 
of  Northumberland,  held  precisely  the  same  principles  and 
doctrines,  and  used  the  same  mode  and  form  of  religious  worship, 
as  the  presbytery  of  Coldstream  and  Berwick,  but  denied  that  it 
had  the  same  form  of  government:  for  that  the  presbytery  of 
Coldstream  and  Berwick  belonged  to  and  had  the  same  form  of 
government  as  the  *Secession  Church  of  Scotland,  which  was  by       [  "sss  ] 
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bkoom  kirk  sessions,  presbyteries  and  synods.  Whereas  the  presbytery  of 
SUMMERS,  the  north-west  of  Northumberland,  had  no  connexion  whatever 
with  any  synod  or  regularly  constituted  church,  but  was  merely  a 
voluntary  society,  recognizing  no  superior,  and  free  from  the 
control  of  any  system  of  church  government  properly  so  called. 
The  answer  added  that  the  defendants  could  not  set  forth  whether 
the  presbytery  of  the  north-west  of  Northumberland,  administered 
the  same  discipline  as  the  presbytery  of  Coldstream  and  Berwick, 
or  whether  it  exercised  any  discipline. 

Mr,  Jacob  and  Mr.  Purvis,  for  the  plaintiff,  now  showed  cause 
against  dissolving  the  injunction  : 

It  is  a  matter  wholly  immaterial  and  purely  voluntary,  whether 
a  congregation  of  Presbyterians  belongs  to  one  presbytery  or  to 
another.  The  congregation  for  whose  benefit  the  leases  were 
granted,  is  described  in  the  deeds,  not  as  connected  with  any 
particular  presbytery,  or  as  subject  to  any  particular  visitatorial 
power;  but  as  a  congregation  of  Protestant  dissenters  of  the 
Presbyterian  persuasion.  The  congregation  which  now  attends 
the  chapel,  answers  that  description  in  every  particular.  It  has 
changed  neither  its  doctrines  nor  its  form  of  worship,  but  only  its 
presbytery,  which  is  a  matter  wholly  immaterial  to  the  object  of 
the  trust.  The  congregation  and  not  the  presbytery  are  the 
cestuis  que  trust ;  and  the  change  of  the  presbytery  does  not  alter 
the  identity  of  the  congregation. 

Mr,  Purvis  said  that  the  answer  admitted  that  a  very  large 
majority  of  the  congregation  adhered  to  the  plaintiff ;  and  that  its 
[  *359  ]       doctrines,  principles  and  form  of  *  worship  were  the  same  as  those 
of  the  Coldstream  and  Berwick  presbytery. 

(The  Yice-Ghancellor:  The  answer  does  not  admit  that  the  con- 
gregation has  the  same  church  government  and  discipline  (which 
are  matters  of  great  importance  with  Presbyterians)  as  it  had  when 
it  was  connected  with  the  presbytery  of  Coldstream  and  Berwick.) 

Mr.  Knight  Bruce  and   Mr.   S.  Atkinson  appeared  for  the 
defendants;  but 

The  Vicb-Chancellor,  without  hearing  them,  said  : 

The  only  question  is  whether,  upon  the  answer  of  the  defendants, 
can  be  taken  that  those  persons  who  have  seceded  from  the 
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ecclesiastical   jurisdiction   exercised  over   the   coDgregation   as  it       Broom 
existed  at  the  time  when  the  lease  of  the  chapel,  or  rather  of  the     summers. 
piece  of  ground  on  which  it  was  built,  was  granted,  can  be  said  to 
be  the  congregation. 

The  answer  states  that  the  form  of  church  government  adopted 
by  the  church  of  which  the  presbytery  of  Coldstream  and  Berwick 
is  a  member,  is  by  kirk  sessions,  presbyteries,  and  synods :  that 
the  kirk  sessions  consists  of  the  minister  and  certain  members  of 
the  congregation  called  elders,  who  have  jurisdiction,  in  spiritual 
matters  only,  over  the  congregation,  and  manage  its  internal 
afifairs ;  that  the  presbytery  is  composed  of  the  ministers  of  a 
district  together  with  an  elder  from  each  session,  and  exercises 
jurisdiction  over  the  district  from  which  the  members  are  selected ; 
and  that  the  synod  (to  which  an  appeal  lies  from  the  presbyteries) 
is  formed  by  an  assembly  of  all  the  presbyteries  of  the  Secession 
Church,  and  its  jurisdiction  extends  over  the  whole  of  them.  And 
it  seems  quite  clear,  on  the  face  of  the  ^answer,  that,  at  the  time  [  *360  ] 
when  the  lease  was  granted,  the  congregation  therein  referred  to, 
was  governed  by  session  discipline. 

No  question  is  raised  about  doctrine. 

It  appears  that  Mr.  Broom  and  several  other  persons  belonging 
to  his  congregation,  have  severed  themselves  from  that  mode  of 
church  government ;  and  I  cannot  think  that  he  and  those  persons 
who  take  part  with  him,  do  compose  the  congregation  which  was 
had  in  view  at  the  time  when  the  lease  was  granted. 

The  language  of  that  instrument  is  very  remarkable.  It  is  made 
between  Mr.  Anderson  and  certain  other  persons,  in  trust  for 
themselves  and  the  rest  of  the  congregation  of  Protestant  dissenters 
of  the  Presbyterian  persuasion  who  then  occasionally  met  at  a 
particular  house ;  and  it  appears,  from  the  answer,  that  that  con- 
gregation of  Protestant  dissenters  of  the  Presbyterian  persuasion, 
was  (to  use  the  words  of  the  answer)  then  congregated  into  the 
Secession  Church.  Now  Mr.  Broom  and  the  persons  who  adhere 
to  him,  have  altogether  seceded  from  that  church ;  and  consequently 
they  do  not  answer  the  description  of  the  congregation  for  whose 
benefit  the  lease  was  granted. 

There  being  then  no  trust  subsisting  as  to  that  lease,  of  which 
Mr.  Broom  and  his  adherents  are  the  objects,  the  order  for 
dissolving  the  injunction  must  be  made  absolute. 
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1840.  KENT  V.  BURGESS. 

^^^-  (11  Simons  361—378;  S.  C.  10  L.  J,  Ch.  100;  6  Jur.  166.) 

Shadwell,  a  marriage  between  a  British  subject  domiciled  in  England,  and  a  female 

^'*^*  ward  of  Court,  was  celebrated,  in  tlie  preeence  of  the  British  consul  and  in 

[  ^^^  ]  the  English  church  at  Antwerp,  by  a  clergyman  of  the  Church  of  England 

who  had  been  appointed  chaplain  to  the  church  and  was  paid  by  the  British 
Government :  Held,  that  the  marriage  was  invalid,  as  certain  ceremonies 
prescribed  by  the  law  of  Belgium  had  not  been  observed. 

A.  married  a  female  ward  of  Court  without  consent  of  the  Court,  and 
had  been  guilty  of  great  contumacy  in  other  respects.  The  Court  directed 
the  ward's  fortune  to  be  settled  so  as  to  exclude  A.  from  taking  any  interest 
in  it,  but  the  ward  being  illegitimate  the  ultimate  trust  was  limited  to  her 
absolutely. 

EicHARD  Kent,  late  of  Bamsgate,  in  Kent,  by  his  will,  dated  the 
6th  of  August,  1828,  gave  the  residue  of  his  personal  estate  and  of 
the  produce  of  his  real  estates,  which  he  directed  to  be  sold,  to 
tiustees  in  trust  to  a2)ply  the  income  for  the  maintenance  and 
education  of  the  plaintiff,  Marianna  Kent  (an  illegitimate  child, 
whom  he  described  as  his  adopted  daughter  who  then  lived  with 
him  and  who  was  born  at  Ghent,  in  Flanders,  on  the  19th  of 
October,  1820,)  until  she  should  attain  21  or  marry  with  the 
consent  of  his  trustees,  and,  on  her  attaining  that  age  or  being 
married,  to  assign  the  capital  to  her ;  but,  in  case  she  should  die 
under  21  or  be  previously  married  without  such  consent  as  afore- 
said, to  stand  possessed  of  the  property  in  trust  for  his  three 
nephews  for  their  lives,  and,  after  their  deaths,  for  their  children 
absolutely. 
[  362 1  In  January,  1837,  the  testator  made  a  codicil,  by  which  he  left 

his  residuary  estate  to  the  plaintifif,  and,  in  case  of  her  death  before 
she  attained  21,  to  two  of  his  grand-nephews.  The  codicil,  however, 
was  not  duly  attested  [so  as  to  pass  real  estate]. 

The  testator  died  in  January,  1887. 

In  March  following,  the  plaintiff  filed  the  bill  in  Kent  v.  Burgess^ 
praying  that  the  trusts  of  the  will  might  be  performed  under  the 
direction  of  the  Court,  that  an  allowance  might  be  made  for  her 
maintenance  and  education,  and  that  some  person  might  be  appointed 
her  guardian.  In  August,  1887,  the  Court  appointed  the  trustees 
of  the  will  CO  be  the  guardians  of  the  plaintiff,  and  made  them  an 
allowance  for  her  maintenance  and  education.  In  February,  1888, 
the  plaintiff  eloped  with  Stephen  Winkworth,  from  the  house  of 
one  of  her  guardians  at  Bamsgate;  but  was  shortly  afterwards 
brought  back.  Winkworth  was  committed  to  the  Fleet,  under  an 
order  in  the  cause  obtained  by  the  guardians;  but  was  shortly 
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afterwards  released,  on  his  signing  an  undertaking  not  to  have  any  Kent 
farther  communication  with  the  plaintiff.  However,  in  May,  1888,  Bubgess. 
he  prevailed  on  the  plaintiff  to  elope  with  him  again,  and  to 
accompany  him  to  Antwerp  in  Belgium :  and  in  July  following  a 
marriage  ceremony,  according  to  the  rites  of  the  Church  of  England, 
was  performed  between  them  at  the  English  church  at  Antwerp,  by 
the  chaplain  of  the  church  (a  clergyman  of  the  Church  of  England 
in  full  orders,)  and  in  the  presence  of  the  British  consul  there.  A 
few  days  before  that  marriage,  the  cause  of  Kent  v.  Burgess  was 
heard  for  further  directions.  In  August,  1838,  the  plaintiff,  by  the 
name  and  description  of  *'  Marianna  Wink  worth,  the  wife  of 
*Stephen  Winkworth,"  filed  a  bill  of  revivor  and  supplement,  by  [  ^363  ] 
her  next  friend,  stating  that  she  had  intermarried  with  and  was 
then  the  wife  of  the  defendant,  S.  Winkworth,  and  praying 
(amongst  other  things)  that  it  might  be  referred  to  the  Master,  to 
approve  of  a  proper  settlement  on  her  in  respect  of  the  property 
bequeathed  to  her  by  the  testator.  In  February,  1839,  the  plaintiff 
presented  a  petition  in  the  two  causes,  stating  her  elopement  and 
marriage ;  that  she  was  then  cohabiting  with  Winkworth,  as  her 
husband,  at  Boulogne  in  France  ;  that  she  was  pregnant,  and  that 
she  entertained  doubts  as  to  the  validity  of  the  marriage,  and 
praying  that  a  second  marriage  might  bo  solemnized  between  her 
and  Winkworth,  and  that  the  trustees  might  be  at  liberty  to  oonsent 
to  it.  In  March,  1839,  the  petition  was  heard,  and,  Winkworth 
appearing  by  his  counsel  and  undertaking  to  execute  such  settle- 
ment as  the  Court  might  direct,  it  was  ordered  that  the  trustees 
should  be  at  liberty  to  consent  to  the  proposed  marriage  ;  but  the 
order  was  to  be  without  prejudice  to  any  question  in  the  causes. 

The  trustees  having  given  their  consent,  the  parties  were  married, 
at  Barking  in  Essex,  in  April,  1839 ;  and,  in  May  following,  they 
were  again  married,  with  the  consent  of  the  trustees,  at  a  church 
in  Southwark.  In  June,  1839,  an  order  was  made  on  the  petition 
of  the  plaintiff,  by  which  it  was  referred  to  the  Master  to  inquire 
and  state  whether  a  valid  marriage  had  been  had  between  the 
parties,  and,  if  so,  when  and  where  it  took  place. 

Winkworth  was  taken  into  custody  under  an  order  pronounced 
shortly  after   the   second   elopement;    but   soon   afterwards  was 
discharged,  on  giving  security  to  appear  *in  Court,  personally,       [  *364  ] 
whenever  the  Lord  Chancellor  should  order  him  to  do  so. 

In  November,  1839,  the  plaintiff,  by  her  next  friend,  filed  another 
bill  of  revivoi:  and  supplement,  by  her  last-mentioned  name  and 
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Kent  description,  stating  the  third  marriage,  and  praying  (amongst 
BuBaKss.  other  things,)  for  a  reference  to  the  Master  to  approve  of  a  proper 
settlement  of  her  property. 

In  July,  1840,  the  Master,  in  obedience  to  the  order  of  June, 
1839,  reported  that  he  saw  no  reason  to  doubt  that  either  of  the 
two  last  marriages,  iu  the  absence  of  the  other  of  them,  was  valid, 
provided  the  marriage  at  Antwerp  was  void ;  wherefore  he  had 
proceeded  to  examine  the  circumstances  attending  that  marriage. 
The  Master  then  found,  from  the  documents  and  evidence  that  had 
been  laid  before  him,  that  Winkworth  was  a  natural  born  British 
subject ;  that  the  plaintiff  was  born  at  Ghent,  in  Flanders,  on  the 
19th  of  October,  1820,  and  was  the  illegitimate  child  of  the 
testator  (i),  and  was  adopted,  maintained  and  educated  by  him  until 
his  death,  and  that,  afterwards,  she  was  maintained,  out  of  his 
property,  until  her  second  elopement ;  that  the  Code  Civil  was  the 
law  in  force  in  Belgium ;  and  that  no  marriage  contracted  in  that 
country,  could  be  valid  by  reason  of  there  having  been  a  religious 
ceremony  only ;  but  that  a  civil  ceremony  and  a  variety  of  other 
formalities,  all  of  which  had  been  omitted,  were  requisite ;  more- 
over, that  neither  of  the  parties  was  of  the  age  required,  by  the 
[  ^365  ]  Belgic  law,  to  enable  them  to  *contract  matrimony  without  the 
consent  of  their  parents  or  guardians ;  and,  consequently,  that 
the  Antwerp  marriage  was  invalid,  according  to  the  lex  /<x't. 
The  Master,  however,  was  of  opinion  that  that  marriage  was 
valid  according  to  the  subsisting  English  law ;  because  it  would 
have  been  a  good  English  marriage  before  the  passing  of  the 
26  Geo.  II.  c.  33  (the  late  Marriage  Act) ;  and  that  Act  was 
repealed  by  the  4  Geo.  IV.  c.  76  (the  present  Marriage  Act), 
the  enactments  of  which  were  expressly  confined,  by  sect.  33,  to 
marriages  in  England. 

The  Master  then  found,  at  the  request  of  the  plaintiff's  solicitor, 
that  there  was  no  ambassador  from  the  British  Court  accredited  at 
Antwerp,  nor  any  British  factory  there ;  and  that  the  clergj'man 
who  solemnized  the  marriage  had  been  appointed  to  ofiiciate  in  the 
English  church  at  Antwerp,  by  the  British  Secretary  of  State  for 
Foreign  Affairs,  on  the  recommendation  of  the  Bishop  of  London. 

Before  either  of  the  supplemental  suits  was  heard,  three  petitions 
in  the  original  and  supplemental  suits,  came  on  to  be  heard. 

One  was  presented   by  the  trustees  of  the   will,  and  prayed, 

(1)  It  was  admitted,  in  the  progress  and  the  plaintiff's  mother,  wereBritisli 
of  the  argument,  that  both  the  testator      subjects. 


VOL.  LIV.1  1840.     CH.     11  SIMONS,  365-868.  405 

amongst  other  things,  that  the  report  might  be  confirmed,  so  far        Kent 
only  as  the  Court  should  think  lit;  and  especially,  if  the  Court      hukuess. 
should   think  fit,  that  it  might  be  confirmed  so  far  only  as  it 
found  that  a  valid  marriage  had  taken  place  between  the  plaintiff 
and  Winkworth ;   and  that  it  might  be  referred  to  the   Master 
to  approve  of  a  proper  settlement  on  the  plaintiff  and  her  issue. 
Another  was  presented  by  the  plaintiff,  and  prayed  for  the  con- 
firmation of  the  report  so  far  *as  it  found  the  Barking  marriage       [  *366  ] 
valid,  and  for  a  reference  to  the  Master  to  approve  of  a  proper 
settlement.     The  remaining  petition  was  presented  by  one  of  the 
defendants,  and  prayed  for  the  confirmation  of  the  report  so  far  as 
it  found  the  Antwerp  marriage  valid. 

Mr,  G.  Richards  and  Mr,  Loftuft  Wufram,  for  the  trustees : 

*  *     All  that  the  trustees  ask,  is  that  a  proper  settlement  may 

be  made  of  the  plaintiff's  property  whatever  it  may  be. 

***** 

Mr.  Knight  Bruce  and  Mr.  Jacob,  for  the  plaintiff: 

♦  *     If  the  Antwerp  marriage  was  invalid,  then  the  Barking       [  367  j 
marriage,  which  all  parties  admit  was  had  with  consent,  was  valid, 

and,  the  plaintiff  is  entitled  to  have  the  whole  of  the  testator's 
residuary  estate,  consisting  of  personalty  and  the  produce  of  the 
realty,  put  in  settlement. 

The  conclusion  which  the  Master  has  come  to  respecting  the 
Antwerp  marriage,  is  a  very  singular  one ;  for  he  is  of  opinion  that 
a  marriage  may  be  bad  according  to  the  lex  loci,  and  yet  good 
according  to  the  law  of  another  country.  If,  indeed,  there  had  been 
either  a  British  ambassador  or  a  British  factory  at  Antwerp,  and 
the  marriage  had  been  celebrated  either  in  the  chapel  or  in  the  house 
of  the  ambassador,  or  in  the  factory,  then  by  4  Geo.  IV.  c.  91  (i), 
the  marriage  would  have  been  good,  though  not  solemnized  accord- 
ing to  the  lex  loci  (2) ;  *but  the  Master  has  found  that  there  is  no  [  'ses  ] 
British  ambassador  accredited  at  Antwerp,  nor  any  British  factory 
established  there.  Consequently  the  marriage,  in  order  to  be  good, 
ought  to  have  been  celebrated  according  to  the  Belgic  law.  The 
error  into  which  the  Master  has  fallen,  has  arisen  from  his  supposing 
that  the  Marriage  Act  of  Geo.  II.  had  anything  to  do  with  marriages 
solenmized  abroad.  The  truth  is  that  both  that  Act  and  the  Act 
of  Geo.  IV.  exclude  foreign  countries  from  their  operation ;   and 

(1)  Rep.  55  &  56  Vict.  c.  23,  s,  26.  (1)  See  also  4  Geo.  IV.  c.  67 ;  and 

3  (&  4  Will.  IV.  c.  45, 
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Kkmt  consequently  the  validity  of  a  marriage  celebrated  between  British 
Burgess.  Bubjects  in  a  foreign  country,  has  been  subject  to  the  same  con- 
sideration, since  the  passing  of  those  Acts,  as  it  was  before ;  that 
is,  whether  it  was  had  according  to  the  law  which  regulates 
marriages  in  that  foreign  country.  Of  whatever  country  the  parties 
who  wish  to  contract  marriage  are  natives,  they  must  effect  the 
relation  of  husband  and  wife,  according  to  the  law  of  the  countr}-  in 
which  they  happen  to  be  at  the  time ;  otherwise  it  is  no  marriage 
at  all :  Scnmshire  v.  Sa-imshire  (i) ;  Middleton  v.  Janrerin  (2) ; 
Lacon  v.  HigrfinH  (3) ;  Sicift  v.  Kelhi  (4).  It  is  true  that  the  marriage 
was  solemnized  in  the  presence  of  the  British  consul  at  Antwerp ; 
but  consuls  have  not  the  same  character  or  the  same  privileges  as 
ambassadors  have.  They  are  appointed  merely  for  the  protection 
of  trade. 

Lastly,  Miss  Kent  was  illegitimate,  and  was  born  at  Ghent, 
consequently,  she  was  a  Belgian  subject  at  the  time  of  the  marriage ; 
for  an  illegitimate  child  cannot  claim  the  country  of  its  parents. 
[  ^369  ]  There  was,  therefore,  *a  stronger  reason  than  has  existed  in  any 
former  case,  for  the  parties  complying  with  the  law  of  the  country 
in  which  they  were  married. 

Mr,    West,   for    the    defendant,    Stephen    Winkworth    [also 
contended  that  the  Antwerp  marriage  was  invalid]. 

[  370  ]  Mr,  Wigravi  and  Mr,  Baily^  for  some  of  the  parties  entitled 

under  the  gift  over  in  the  will,  insisted  that  the  plaintiff  was  a 
British  subject,  as  it  had  been  admitted  that  her  mother  was  an 
Englishwoman  [and  referred  to  Ruding  v.  Smith  (5),  where  Lord 
Stowell  held  that  under  some  circumstances  a  marriage  might  he 
valid  though  not  in  accordance  with  the  lea  loci], 

Mr.  Menteath,  for  other  parties  whose  interest  it  was  to  contend 
that  the  Antwerp  marriage  was  valid.      *     *     * 

r  376  J        The  Vicb-Chancellor  : 

This  case  is  now  brought  forward  in  such  a  manner  as  to  induce 
me  to  suppose  that,  if  I  were  to  direct  any  further  inquiry,  it  would 
not  be  productive  of  any  important  result.  I  think  that  the  report 
must  be  adopted  so  far  as  it  finds  that  the  Antwerp  marriage  was 

(1)  2  Haggard's  Consist.  Rep.  395.  (4)  40  R.  R.  22  (3  Moo.  P.  C.  257). 

(2)  Ibid,  437.  (5)  2   Hagg,   Cons.    Rep.   386 ;   see 

(3)  25  R.  R.  779  (3  Starkie,  178;  judgment,  ;w»^  p.  407. 
Dowl.  &  Ry.  N.  P.  38). 
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celebrated  contrary  to  the  lex  loci ;  and  so  far  as  it  finds  that  a  valid        Kent 
marriage  took  place  in  England,  after  the  4th  of  March,  1889,  the      bukobss. 
time  at  which  the  trustees  gave  their  consent. 

My  opinion  is  that  this  case  is  not  within  the  4  Geo.  lY.  c.  91 ;  !  376  ] 
for  that  statute  provides  for  the  case  of  a  marriage  solemnized,  by 
a  minister  of  the  Church  of  England,  in  the  chapel  or  house  of  nny 
British  ambassador  or  minister  residing  within  the  country,  to  the 
Court  of  which  he  is  accredited,  or  in  the  chapel  belonging  to  any 
British  factory  abroad,  or  in  the  house  of  any  British  subject  residing 
at  such  factory.  But,  as  there  is  no  factory  or  ambassador  at 
Antwerp,  the  case  cannot  come  within  that  statute.  Every  one 
who  reads  the  judgment  of  Lord  Stowell  in  the  case  of  Ruling  v» 
Smith  must  perceive  that  that  learned  Judge  came  to  the  conclusion 
that  the  marriage  in  that  case  was  good,  because  difficulties,  which 
he  denominates  insuperable,  existed  in  effecting  a  marriage  according 
to  the  Dutch  law.  In  this  case,  however,  there  were  no  insuperable 
difficulties  which  prevented  a  marriage  from  being  had  according  to 
the  Belgian  law ;  and,  therefore,  there  are  no  circumstances  of 
exception  here,  which  operate  to  take  the  marriage  out  of  the  general 
rule,  which  requires  that  marriages  abroad,  in  order  to  be  valid, 
must  be  celebrated  according  to  the  lex  loci.  And,  that  being  so, 
the  report  must  be  confirmed  so  far  as  it  finds  that  the  marriage  at 
Antwerp,  was  invalid,  and  that  the  subsequent  marriage  in  England, 
was  good. 

The  case  is  in  that  state  at  present,  that  there  seems  to  me  to  be 
no  impropriety  in  making  a  decision  to  that  extent. 

It  stands  thus :  The  testator  died  in  1887.  Shortlv  afterwards 
the  infant's  bill  was  filed,  and  then  the  elopement  and  first  marriage 
took  place ;  and  then  a  bill  of  revivor  and  supplement  was  filed,  on 
the  1st  of  August,  *1888,  in  which  the  infant  described  herself  as  [  *377  ] 
being  the  wife  of  S.  Winkworth.  Then  came  the  order  of  June, 
1889,  which  was  made  in  both  the  causes;  and,  o^d  the  13th  of 
November,  1839,  the  young  lady  filed  another  bill  of  revivor  and 
supplement,  in  which  she  again  described  herself  as  the  wife  of 
Stephen  Winkworth.  The  Master  then  made  his  report  in  all  the 
three  causes;  and  it  becomes  necessary  to  examine  how  far  the 
character  of  wife  was  sustained,  by  the  lady,  when  she  filed  the 
bills  of  revivor  and  supplement. 

Now,  it  certainly  was  held,  by  Lord  Eldon,  in  Golden  v.  Ulyate  (i) 
(a  case  which  I  mentioned  before,  and  in  which  I  was  counsel),  that 

(1)  Not  reported. 
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V, 

BUBOESS. 


[  ♦378  ] 


when  the  Court  sees  that  there  is  a  question  which  must  be  decided 
sooner  or  later,  it  may,  on  an  interlocutory  application,  direct  either 
an  issue  or  an  inquiry,  for  the  purpose  of  determining  that  ques- 
tion ;  and,  in  this  case,  I  do  think  it  necessary,  for  the  purpose  of 
going  on  with  these  causes,  that  the  Court  should  know  in  what 
character  the  lady  stands. 

It  has  been  said  that  my  opinion  on  this  point,  differs  from  that 
which  the  Lord  Chancellor  expressed  in  a  recent  case.  But  if  so, 
I  am  borne  out  by  the  authority  of  Lord  Eldon,  upon  which  I  have 
often  acted  in  this  Court ;  and  I  am  not  aware  that  any  decision  of 
mine  upon  the  point,  has  been  ever  appealed  from.  I  think  that  an 
end  ought  to  be  put  to  the  question  as  soon  as  possible. 

With  respect  to  the  construction  of  the  codicil,  I  may  now  declare 
that  the  plaintiff  is  entitled  to  the  clear  residue  of  the  personal 
estate,  subject  to  the  gift  over  in  case  of  her  decease  before  21 ; 
and  it  must  be  referred  *to  the  Master  to  approve  of  a  proper 
settlement  of  her  property. 

As  her  husband  has  been  guilty  of  very  great  contumacy,  the 
settlement  ought  to  be  so  framed  as  to  exclude  him  from  taking  any 
benefit  under  it.  The  property,  therefore,  must  be  settled  on  the 
plaintiff  for  her  life,  with  remainder  to  her  issue,  and,  in  default  of 
issue,  as  she  shall  by  will  appoint.  As  she  is  illegitimate,  she  can 
have  no  next  of  kin  :  and,  therefore,  no  ultimate  limitation  can  be 
made  which  will  have  the  effect  of  preventing  the  husband  from 
taking  as  administrator  to  his  wife ;  but,  in  default  of  appointment, 
the  property  must  be  limited  to  her  absolutely. 


TAYLOR  V.  EUNDELL. 

(11  Simons,  391—396;  S.  C.  5  Jur.  1129.) 

[Affirmed  on  appeal,  see  ante,  p.  227.J 


1840. 
Deo,  24. 


Shad  WELL, 
V.-C. 

[  '^9^  ] 


BAIN  V.  LESCHEE. 

(11  Simons,  397—401.) 

A  testator  directed  Lis  residue  to  be  divided  amongst  the  children  of 
L.  D.,  to  wit,  J.  D.,  E.  D.,  and  A.  D. :  Held  that  the  gift  was  not  made  to 
the  children  as  a  class,  but  as  individuals  (1). 

A  testator  directed  that  the  legacies  given,  by  his  will,  to   females, 

(1)  See  note  to  Kuiyht  v.  Oould,  39  R.  E.  212.— 0.  A.  S. 
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luarrit^  or  Biugle,  should  be  for  their  own  benefit  and  their  children*  and  Bain 

tshould   never  bo  subjected  to  the   control  of  their  respective  husbands:  r. 

Held   that  the  females  took  for  their  lives,  for  their  separate  use,  with  Lescheb. 
remainders  to  their  children  (1). 

The  testator  in  the  cause  was  a  British  subject,  resident  in 
France,  and  having  personal  property  in  that  country,  as  well  as  in 
England.     His  will  was,  partly,  in  the  following  words : 

**I,  the  undersigned  John  Devereux,  formerly  resident  at  Moor- 
fields,  London,  and  now  at  Avenue  de  Neuilly,  near  Paris,  make  my 
present  testament  and  last  will,  by  which  I  revoke  all  testaments 
and  wills  that  I  have  heretofore  made,  and  dispose  of  my  property 
in  the  manner  following,  to  wit,  I  give  and  bequeath  100/.  sterling 
to  each  of  my  sisters  in  Ireland  who  shall  be  living  at  the  time  of 
my  decease :  to  Mr.  Nicholas  Devereux  of  Castlebridge,  near  Wexford 
in  Ireland,  50/.  sterling :  to  Mrs.  Louisa  Langton  Drew  of  Paris, 
1,000/.  sterling:  to  Alexander  and  Napoleon  Lariviere,  sons  of 
Madame  Louise  Lariviere,  whom  I  hereby  nominate  and  constitute  ^  ^^^^  ^ 
as  their  guardian  till  *their  majority,  500/.  sterling  each.  I  give 
and  bequeath  all  the  rest  of  what  I  possess  to  be  divided,  in  equal 
portions,  amongst  the  children  of  the  said  Louisa  Langton  Drew,  to 
wit,  John  Louis  Drew,  Louisa  Lariviere,  Julia  Bain,  Isabella  Agnes 
Drew,  Edward  Alexander  Drew  and  Napoleon  Drew.  It  is  my  wish 
that  all  my  property  be  immediately  converted  into  money ;  that 
the  shares  of  those  who  shall  be  of  age,  shall  be  given  to  them  with- 
out delay,  and  that  the  shares  coming  to  the  minors,  be  placed  in 
the  public  funds  of  Paris  or  London,  as  shall  be  most  convenient 
for  the  testamentary  executors;  and,  till  they  become  of  age,  I 
hereby  nominate  and  appoint  my  testamentary  executors  hereinafter 
mentioned,  as  guardians  and  trustees  of  the  said  minors  during 
their  minority :  and  I  direct  that  the  legacies  given,  by  the  present 
will,  to  females,  married  or  single,  shall  be  for  their  own  benefit  and 
their  children,  and  shall  never  be  subjected  to  the  control  of  their 
respective  husbands.  I  hereby  nominate  and  appoint  Madame 
Louisa  Lariviere,  Thomas  Pickford,  Britannic  consul  at  Paris, 
M.  O'Maly,  Esq.,  residing  at  No.  5,  Rue  du  Faubourg  St.  Honore, 
and  William  Lescher,  Esq.,  of  Thomas  Street,  Whitechapel,  London, 
as  executors  of  my  present  testament  and  last  will." 

John  Louis  Drew  died  in  April,  1837.  The  testator  died  in 
April,  1838.  Julia  Bain  had  one  child,  and  Louisa  Lariviere  had 
two  children  born  at  the  testator's  death,  and  still  living. 

(1)  See  ante,  pp.  325,  368,  and  In  re  Seyton  (1887)  34  Ch.  D.  at  p.  515,  56  L.  J. 
Ch.  775,  56  L.  T.  479. 
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Bain  A  French  translation  of  the  will  was  first  registered,  in  the  proper 

Lesc'her.  Court  in  Paris,  by  Pickford  and  O'Maly.  A  copy  of  that  translation 
was  then  made  and  signed  by  a  notary  in  Paris  :  and  Pickford,  as 
British  consul  there,  certified  that  the  signature  was  the  signature 
[  *^99  ]  of  *the  notary.  An  English  translation  of  the  copy  was  then  made 
by  a  notary  public  in  London ;  and  that  translation  was  proved,  by 
Lescher  and  Louisa  Lariviere,  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  (i). 

The  bill  was  filed  by  Julia  Bain,  by  her  next  friend,  and  by 
Isabella  Agnes  Drew,  Edward  Alexander  Drew  and  Napoleon  Drew, 
against  William  Joseph  Lescher,  Louisa  Langton  Drew,  Louisa 
Lariviere  and  her  two  children,  the  husband  and  child  of  Louisa 
Bain,  and  the  testator's  next  of  kin. 

On  the  cause  coming  on  to  be  heard  for  further  directions,  the 
questions  were : 

First,  whether  the  share  of  the  residue  given  to  John  Louisa 
Drew,  (who  died  in  the  testator's  lifetime,)  was  undisposed  of,  or 
whether  his  surviving  brothers  and  sisters  were  entitled  to  it. 

Secondly,  what  was  the  effect  of  the  direction  that  the  legacies 
given  to  females,  should  be  for  their  own  benefit  and  their  children, 
and  should  never  be  subjected  to  the  control  of  their  respective 
husbands. 

Mr.  Knight  Bruce  and  Mr,  Stephenson,  for  the  plaintiffs  [on  the 
first  point  cited  Knight  v.  Oould  (2) ;   Viner  v.  Francis  (8)] : 

[  400  ]  Secondly :     *     *     The  testator  could  not  intend  that  such  small 

sums  should  be  settled  on  the  legatees  and  their  children :  Robinsoti 
V.  Waddelow  (4) ;  Cooper  v.  Thornton  (5) ;  Robinson  v.  Tickell  (6)  ; 
Shuttleuorth  v.  Greaves  (7). 

Mr,  Jacob  and  Mr,  Heathjield,  for  the  children  of  Julia  Bain 
and  Louisa  Lariviere,  contended  that  the  children  took  either  as 
joint-tenants  with  their  mothers,  or  in  remainder  after  the  deaths 
of  their  mothers. 

Mr.  O.  Richards  and  Mr,  Piggott,  for  the  testator's  next  of  kin, 
said  that  the  residue  was  given  to  the  children  of  Louisa  Langton 

(1)  The  reporter  was  informed  that  (3)  2  B.  E,  29  (2  Cox.  190}. 
the  Prerogative  Court  refused  to  admit  (4)  42  B.  R.  138  (8  Sim.  134). 
to  probate  the  original  will,  which  was  (5)  3  Br.  C.  C.  96  &  186. 
written   in  English  by    the    testator  (6)  7  B.  E.  5  (8  Ves.  142). 
himself.  (7)  48  B.  B,  5  (4  My.  &  Or.  35). 

(2)  39  B,  B.  212  (2  My.  &  K.  295). 
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Drew,  not  as  a  class,  but  nominatim,  as  individuals,  and,  conse- 
quently, that  the  share  given  to  John  Louis  Drew  had  become 
undisposed  of. 

Mr.  Bagfthaice  appeared  for  the  defendant  Lescher. 

The  Vice-Ghancellor  : 

The  residue  is  given  to  the  children  of  Louisa  Langton  Drew,  not 
as  a  class,  but  as  individuals ;  for  the  testator  names  them. 

With  respect  to  the  construction  which  ought  to  be  put  upon  the 
direction  as  to  legacies  given  to  females,  I  think  that  the  sentence 
ought  to  be  read  as  if  the  words,  '*  married  or  single,*'  were  omitted ; 
for  all  females  must  be  either  married  or  single.  The  direction  will 
then  be  that  the  legacies  shall  be  for  the  benefit  of  females  and  for 
the  benefit  of  the  children  of  females :  and  my  opinion  is  that  the 
construction  which  ought  to  be  put  upon  those  words,  is  that  the 
females  take  their  legacies  and  shares  of  the  residue  for  their  lives, 
with  remainders  to  their  children,  and,  under  the  words  that  follow, 
for  their  separate  use. 


Bain 

r. 

Lescher. 


[401] 


CHRISTIAN  V.  TAYLOR. 

(11  Simons,  401—409  ;  S.  C.  10  L.  J.  Ch.  145.) 

A  defendant  who  is  required  to  set  forth  accounts,  is  bound  to  set  them 
forth  as  well  as  he  is  able,  without  much  labour  or  expense,  and  he  is  not 
bound  (more  especially  where  he  has  not  been  a  party  to  the  transactions, 
but  is  only  the  representative  of  a  party,  and  the  accounts  are  long  and 
complicated)  to  refer  to  the  books  for  the  purpose  of  making  out  the 
aocoimts.     He  must,  however,  allow  the  plaintiff  to  inspect  the  books. 

TVliere  the  documents  of  which  a  defendant  is  required  to  set  forth  a  list, 
are  numerous,  it  is  not  necessary  for  him  to  specify  each  of  them ;  but  it  is 
sufficient  for  him  to  describe  them,  so  as  to  enable  the  plaintiff  to  move  for 
them;  as,  for  instance,  to  say  that  they  are  contained  in  bundles  or 
hogsheads,  sealed  up,  and  marked  A,  B,  &c. 

P.  M.  Callow  and  Bichard  Taylor,  both  deceased,  had  carried  on 
the  business  of  wholesale  grocers  at  Liverpool,  in  copartnership, 
from  1799  until  the  20th  of  December,  1832;  and,  during  that  time, 
had  speculated,  extensively,  in  cotton  and  other  colonial  produce,  on 
their  joint  account.  On  the  20th  of  December,  1832,  the  partnership 
was  dissolved,  and  Callow  sold  and  *assignedhis  share  of  the  business 
to  Thomas  and  William  Taylor,  two  of  Richard  Taylor's  sons. 
Callow  died  in  February,  1833,  intestate,  and,  in  April  following. 


1840. 
I>ec,  18, 19. 

1841. 
Jan,  12. 

Shad  WELL, 
V.-C. 

[401] 


[  ^402  ] 
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Christian     the   plaintiff,    his   sister,    took   out   administration   to  his  estate. 

Taylor.      Thomas  Taylor  died  in  March,  1886,  and  William  Taylor  took  oat 

administration  to  his  estate.     Bichard  Taylor  died  in  June,  1887, 

having  appointed  his  sons  William  and  John,  the  defendants,  his 

executors. 

The  bill  was  filed  in  November,  1838,  praying  that  the  deed  of 
dissolution  and  assignment  might  be  declared  to  be  fraudulent  and 
void ;  that  an  account  might  be  taken  of  the  partnership  dealings 
and  transactions,  so  as  to  ascertain  what  was  due,  to  Callow,  on  the 
20th  of  December,  1882;  that  an  account  might  be  also  taken  of 
what  was  due,  on  the  same  day,  to  him  in  respect  of  the  speculations, 
and  of  what  had  since  become  due,  to  him  and  his  estate,  in  respect 
of  the  profits  which  had  been  made  by  carrying  on  the  grocery 
business;  and  that  what  should  be  found  due  on  taking  those 
accounts,  might  be  paid  out  of  the  assets  of  Thomas  and  Richard 
Taylor  and  by  the  defendant,  William  Taylor,  according  to  their 
respective  liabilities ;  and  that  the  assets  and  effects  of  the  grocery 
business  might  be  sold,  and  the  proceeds  applied  in  paying,  to  the 
plaintiff,  what  should  be  so  found  due. 

The  bill  required  the  defendants  to  set  forth,  with  great 
minuteness  and  particularity,  several  accounts  relating  to  the 
matters  in  question,  and,  amongst  them,  an  account  of  the  profits 
of  the  partnership,  made  in  every  year  from  its  commencement  until 
its  dissolution ;  and  also  a  full,  true  and  particular  account  of  all 
joint  speculations  in  the  purchase  of  cotton,  colonial  produce  and 
[  ^403  ]  other  merchandize  into  which  Callow  and  Richard  Taylor  *had 
entered,  and  the  quantity  of  merchandize  purchased  on  the 
occasion  of  each  of  the  speculations,  and  the  prices  paid,  and  in 
what  shares  the  parties  contributed  to  the  purchase  monies 
respectively,  and  the  dates  and  amounts  of  each  contribution,  and 
from  what  sources  the  purchase-monies  were  derived,  and  when  and 
at  what  prices  the  merchandize  was,  on  each  occasion,  sold,  and 
what  was  the  profit  and  loss  on  each  speculation,  and  how  the 
monies  arising  from  the  sale  of  the  merchandize,  was,  on  each 
occasion,  applied  and  to  whom  it  was  paid.  The  bill  also  required 
the  defendants  to  set  forth  a  list  of  all  the  books,  papers  and 
accounts,  relating  either  to  the  grocery  business  or  to  the 
speculations,  which  then  were  or  ever  had  been  in  their  possession. 
The  defendants,  in  their  answers,  said  that  they  could  not  set 
forth  the  accounts,  from  their  knowledge,  remembrance,  information 
or  belief :  and  that  they  could  not  make  out  the.  accounts,  without 
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incurring  a  ruinous  expense  and  loss  of  time  ;  that  an  accountant,    Christian 

Vm 

is^hom  they  had  employed,  had  been  unable  to  do  more,  in  six  weeks,  Taylor 
than  to  make  out  the  accounts  in  the  manner  required,  for  a  space 
of  time  less  than  a  year ;  and  that  they  were  ready  and  willing  and 
thereby  offered  to  allow  the  plaintiff  to  inspect  the  books  &c.  of  the 
late  partnership  at  their  counting-house,  and  to  furnish  him,  at  his 
own  expense,  with  any  copies  of  or  extracts  from  the  same :  that 
they  had  set  forth  a  list  of  books,  papers  and  accounts,  in  their 
possession,  relating  to  the  matters  in  question,  and  that  they  also 
had,  in  their  possession,  three  hogsheads,  sealed  up,  containing  old 
papers  consisting  of  invoices,  orders  for  goods,  letters  &c. ;  that,  to 
specify  the  documents  contained  in  the  hogsheads,  would  occupy  a 
schedule  of  enormous  length,  and  consume  many  weeks  and  more 
time  than  they  had  been  ^allowed  for  putting  in  their  answer  (i) ;  but  [  *ioi  ] 
they  were  ready  to  deix)sit  the  hogsheads  with  their  clerk  in  Court, 
to  afford  the  plaintiff  an  opportunity  of  inspecting  the  documents 
therein  contained. 

The  Master  having  reported  the  answers  to  be  insufficient,  the 
defendants  excepted  to  the  report. 

Mr.  Kniffht  Bruce  and  Mr.  Walker,  in  support  of  the 
exceptions.     *     *     * 

The  Vicb-Chancbllor  :  i^^^] 

I  have  always  understood  the  rule  to  be  that  a  defendant,  with 
regard  to  transactions  that  are  not  his  own,  is  not  bound  to  find 
out  information  for  the  purpose  of  communicating  it  to  the  plaintiff. 
In  this  case,  the  defendants  are  merely  the  executors  of  Eichard 
Taylor,  who  was  copartner  with  Callow,  whom  the  plaintiff 
represents.  If  they  had  said  that  they  had  never  looked  into  the 
partnership-books,  and  that  they  did  not  mean  to  look  into  them,  I 
apprehend  that  no  objection  could  be  made  to  the  answer  in  point 
of  form.  Wliat  obligation  is  there,  on  the  defendants,  to  go  through 
the  books,  for  the  purpose  of  giving  the  plaintiff  the  information 
which  he  asks  ? 

Mr.  Jacob  and  Mr.  James  Russell,  for  the  plaintiff,  relied  on 
Wlnte  V.  Williams  (2),  and  said  that  the  account  of  the  yearly  profits 
of  the  partnership  business,  which  the  defendants  were  required  to 
set  forth,  would  not  consist  of  more  than  32  items. 

(1)  This  seems  to  be  a  reason  for      of  the  documents. 
ajiph-ing  for  further  time  to  answer,  (2)  8  Ves.  193 ;  see  judgment,  next 

rather  than  fur  not  setting  forth  a  list      page. 
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Christian  Mr.  Knight  Bnice,  in  reply  : 

Taylob.  In  Jiliitc  V.  WiUiams  the  questions  related  to  certain  payments 

made  by  the  trustees  themselves. 

[  406  ]       The  Vice-chancellor  : 

As  I  collect  from  IVhite  v.  fVilliams,  the  defendants  did  not  refer 
to  the  documents  in  such  a  manner  as  to  enable  the  plaintiff  to 
move  for  them.  It  has  been  the  habit,  ever  since  I  have  been  in 
the  profession,  for  a  defendant,  who  is  required  to  set  forth  a  list 
of  documents  in  his  possession,  to  specify  those  that  are  most 
important,  and  then  to  say  that  there  are  others  contained  in 
bundles  marked  so  and  so :  and  I  cannot  but  think  that,  if  a 
defendant  says  that  there  are  documents  contained  in  hogsheads 
which  are  marked  and  sealed  up,  it  is  a  sufficient  description  of 
them.  Before,  however,  I  decide  the  questions  that  have  been 
raised,  I  will  compare,  very  minutely,  the  interrogatories  with  the 
answers  to  them. 

1841.        The  Vicb-Chancbllor  : 

Since   this  case   was  argued,  I  have  had   an    opportunity   of 

comparing  the  answers  with  the  exceptions  ;  and  my  opinion  is  that 
I  ought  to  hold  the  answers  to  be  sufficient.  (His  Honour  here 
stated  the  facts  of  the  case.)  The  object  of  the  bill  is  to  show  that 
the  transaction  with  regard  to  the  dissolution  of  the  partnership, 
was  unfair ;  and,  for  that  purpose,  it  is  evidently  important  to  show 
the  amount  of  the  profits  of  the  partnership,  down  to  the  time  of  the 
dissolution.  It  must  be  observed,  however,  that  the  defendant 
William  Taylor  had  nothing  to  do  with  the  business  until  after  the 
dissolution:  and  the  defendant  John  Taylor,  who  is  merely  a 
personal  representative  of  one  of  the  deceased  copartners,  cannot  be 
assumed  to  have  any  greater  degree  of  knowledge  with  respect  to 
the  profits  of  the  partnership,  than  the  plaintiff,  who  is  the  personal 
representative  of  the  other  copartner,  has.  The  partnership 
[  *407  ]  ^subsisted  for  a  period  of  82  years ;  and  it  appears,  from  the 
answers,  that  it  has  required  great  labour  and  expense  to  make  out 
an  account  of  the  nature  required,  for  a  few  months  only  of  that 
period. 

In  White  v.  Williams,  the  bill  was  filed  by  the  plaintiff,  as 
heir-at-law  and  devisee  of  his  father,  against  trustees  under  a 
conveyance,  by  the  father,  of  estates  in  the  West  Indies,  alleging 
that  the  trusts  were  all  satisfied,  and  praying  for  a  re-conveyance 
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and  an  account  and  payment  of  all  sums  due,  from  the  defendants,     Chbistian 

on  account  of  the  trust.   Lord  Eldon,  L.  C,  in  bis  judgment,  said:       Tayloil 

^'It  is  not  sufficient  for  the  trustees  to  refuse  to  give  information,  by 

tbeir  answer,  further  than  te  enable  the  plaintifif  to  go  into  the 

Master's  office;  and  it  is  not -enough  that  the  answer  gives  a  ground 

for  an  account  inithe  Master's  office,  and  that  the  plaintiff  is  enabled 

4o  go  there ;  'but  they  are  bound  to  give  the  best  account  they  can, 

'b^  their  answer  referring  to  books  &c.  sufficiently  to  make  them  part 

of  their  answer.     The  Court  would  consider  the  trustees  as  giving 

the  information   very  oppressively,  if  they  were  to   set  forth  a 

schedule  with  reference  to  transactions  for  20  years  together :  but  it 

recjuires  them  to  refer  to  books,  to  give  all  convenient  opportunity 

of  inspection,  and  to  refer  to  them  so  as  to  make  them  part  of  the 

answer,  and  so  as  to  ascertain  whether  that  is  the  best  account  they 

can  give.   The  plaintiff  has  a  right  to  compel  them,  by  their  answer, 

to  say   that  is  the  best  account    they   can   give.    ...   As   to 

all  the  exceptions  that  go  to  the  point  of  setting  out  the  totals,  the 

Master  is  right:   but  I  give  no  opinion  whether  the  trustees  are 

bound  to  state  them  otherwise  than  thus :  that  they  have  laid  the 

accounts,  from  which  the  totals  will  appear,  in  the  Master's  office  ; 

and  that  those  ^accounts  enable  the  plaintiff  to  learn  as  much  as       [  *408  j 

they  themselves  know  of  them." 

Now,  in  the  present  case,  the  answers  state  that  the  defendants 
have  attempted  to  make  out  the  accounts  in  the  manner  in  which 
they  are  sought  to  be  obtained,  and  that  they  are  not  able  to  render 
such  accounts,  at  least,  without  subjecting  themselves  to  so  much 
inconvenience  and  expense  as  would  operate  very  oppressively  upon 
them.  They  then  refer  to  the  books  and  documents  in  which  the 
particulars  of  the  accounts  are  to  be  found,  and  give  the  plaintiff  the 
opportunity  of  making  them  out,  as  fully  as  they  could  do  them- 
selves :  and  it  seems  to  me  that,  according  to  the  observations  of 
Lord  Eldon  in  White  v.  Williams,  they  ought  not  to  be  required  to 
do  more. 

The  second  question  is  with  respect  to  the  documents.  The 
defendants  are  asked,  in  the  usual  terms,  to  set  forth  a  list  of  the 
documents,  in  their  possession,  relating  to  the  matters  in  the  bill : 
and,  in  compliance  with  that  requisition,  they  state  that  they  have, 
in  their  possession,  three  hogsheads,  sealed  up,  containing  old 
IMipers,  consisting  of  invoices,  orders  for  goods  &c.  Then  they  add 
that,  to  specify  the  documents  contained  in  the  hogsheads,  would 
occupy  a  schedule  of  enormous  length,  and  consume  many  weeks 


416 


1841.    CH.     11  SIMONS,  408—409. 


R.R. 


Christian 

V, 

Taylor. 


[  MOU  ] 


and  more  time  than  they  had  been  allowed,  by  the  Master,  for 
putting  in  their  answer.  With  respect  to  this  part  of  the  case,  I 
have  always  understood  the  practice  to  be  to  refer  to  documents  as 
contained  in  bundles  or  boxes,  or  to  give  some  other  description  of 
them  of  the  like  nature  :  and,  if  they  are  so  described  as  to  enable 
the  plainti£f  to  move  for  the  production  of  them,  the  answer  has 
been  always,  as  far  as  my  experience  goes,  held  to  be  sufficient. 
^In  this  ease  I  think  that  the  documents  in  the  hogsheads  are 
sufficiently  described  to  enable  the  plaintifif  to  obtain  a  production 
and  inspection  of  them ;  and,  consequently,  the  defendants  are  not 
bound  to  set  forth  a  list  of  them. 

The  result  is  that  the  answers  are  sufficient  in  both  particulars, 
and  the  exceptions  to  the  Master's  report  must  be  allowed. 


1840. 
Dee,  16. 

1841. 

March  17,  24, 

26. 

1843. 
Jan,  17. 

Shad  WELL, 
V.-C. 

[410] 


MEUX  V.  SMITH  (1). 

(11  Simons,  410—433;  S.  C.  1  M.  D.  &  I).  396;  2  M.  D.  &  J).  789 ;  10  L.  J.  Ch. 

225;  12  L.  J.  Ch.  209;  7  Jur.  821.) 

Oa  the  purchase  of  property  a  third  person,  at  the  request  of  the 
purchaser,  advanced  1 ,000/.  as  pai-t  of  the  purchase-money  payable  to  the 
vendor,  and  the  vendor  executed  the  conveyance  and  handed  it  to  the  third 
person ;  the  purchaser  also  handed  a  memorandum  to  the  third  person, 
stating  that  the  conveyance  was  deposited  by  him  with  the  third  person 
by  way  of  equitable  mortgage  for  securing  1,000/. :  Held,  that  the  mort- 
gage was  valid,  although  the  purchaser  was  an  uncertificated  bankrupt  at 
the  date  of  the  purchase. 

The  plaintiflfs  carried  on  the  business  of  brewers,  in  copartnership 
together,  in  Tottenham  Court  Road,  Middlesex,  under  the  firm  of 
Sir  Henry  Meux  i^  Co. 

In  September,  1838,  one  Gurney  was  possessed  of  a  public-house, 
called  "  The  Dolphin,"  situate  in  Whitechapel  Road,  Middlesex,  for 
a  term  of  63  years,  commencing  from  Midsummer,  1838,  in  which 
he  had,  for  some  time,  carried  on  the  business  of  a  publican  ;  and, 
on  the  18th  of  that  month,  he  was  indebted  to  the  plaintiffs  in  the 
sum  of  1,000/.  and  upwards,  for  beer  sold  and  delivered,  by  the 
plaintiffs,  to  him.  On  the  same  day  he  was  also  indebted,  to  an 
amount  exceeding  l,000i.,  to  Seager,  Evans  &  Co.,  who  were 
distillers  at  Millbank,  Westminster. 


(1)  In  rr  Neir  Land  Development 
j8S()ciatwn  and  Grai^  [1892]  2  Ch.  13K, 
61  L.  J.  (1i.  323,  49j,  C.  a.  ;  In  n* 
Clayton  and  Barclay's  Contract  [1895] 


2  Ch.  212,  (54  L.  J.  Ch.  VAb ;  lUr^f  v, 
Philjyott  [1900]  1  Ch.  822,  09  L.  J.  Ch. 

4S7. 
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Shortly  before  the  13th  of  September,  1838,  Gurney  contracted,        Meux 
with  Leonard  Albin,  to  sell  to  him  the  public-house  called  **  The       smith. 
Dolphin,'*  and,  for  that  purpose,  to  grant  a  lease  of  it  to  him  for  the        f  4i2  ] 
whole  of  the  term  of  63  years,  wanting  10  days,  at  the  yearly  rent 
of  102Z.  10«.,  in  consideration  of  2,450/. :  but  Albin  not  being  able 
to  pay  more  than  450/.  of  the  purchase-money,  he  and  Gurney  went 
together  to  the  plaintiffs'  brewery,  and  Gurney  then  informed  the 
plaintiffs  that  he  was  about  to  sell  the  public-house  to  Albin,  and 
that  Albin  was  unable  to  advance  the  whole  of  the  purchase-money ; 
and  Albin,  thereupon,  requested  the  plaintiffs  to  pay  to  Gurney,  the 
sum  of  1,000/.,  part  of  the  purchase-money,  and  made  a  similar 
request  to  Seager,  Evans  &  Co. ;  and  the  two  firms  agreed  to  comply 
with  the  requests  made  to  them  respectively. 

Gurney  also  agreed  to  sell  to  Albin,  all  his  furniture,  stock  in 
trade  and  fixtures  in  the  public-house,  at  a  fair  valuation  ;  and  the 
same  were  accordingly  valued  at  500/. 

On  the  ISth  of  September,  1838,  which  was  the  day  fixed  for  the 
completion  of  the  purchase,  Charles  Callow,  the  agent  of  the 
plaintiffs,  met  Gurney  and  Albin  and  the  agent  of  Seager,  Evans  & 
Co.,  at  the  public-house,  for  the  purpose  of  completing  the  purchase ; 
and  Callow,  in  payment  of  the  1,000/.  which  the  plaintiffs  had 
consented  to  pay  as  before  mentioned,  then  gave  to  Gurney  a  cheque 
for  that  sum,  drawn  by  him  upon  the  plaintiffs  and  made  payable 
to  Gurney.  On  the  following  day,  Gurney  presented  the  cheque  at 
the  plaintiffs'  brewery,  for  payment ;  and  the  plaintiffs  wrote  the 
amount  of  it  off  the  debt  due  from  him  to  them.  Seager,  Evans  & 
Co.  *paid,  in  like  manner,  to  Gurney,  the  1,000/.  which  they  had  [  'in  \ 
consented  to  pay ;  and  Albin  paid  the  rest  of  the  purchase-money, 
and  also  the  sum  at  which  the  furniture,  stock  in  trade  and  fixtures 
had  been  valued.  Gurney,  on  the  cheques  being  delivered  and  the 
payments  being  made  to  him,  executed  an  indenture,  dated  the  same 
13th  of  September,  whereby  he  demised  the  public-house  to  Albin, 
for  the  term  agreed  upon ;  and  at  the  same  time,  he  delivered  to 
Albin,  possession  of  the  furniture,  &c.  Immediately  upon  the 
execution  of  the  lease,  and  in  pursuance  of  the  before-mentioned 
arrangement,  Gurney  delivered  the  lease  to  the  clerk  of  the  plaintiffs' 
solicitors,  as  the  agent  and  on  behalf  of  the  plaintiffs,  and  the  same 
was  retained,  by  the  solicitors,  for  a  short  time,  for  the  purpose  of 
being  registered  in  Middlesex,  and  was  then  deposited  in  the  strong 
room  at  the  plaintiffs'  brewery. 

The  bill  alleged  that,   under  the   circumstances  aforesaid,   the 
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Mbux  plaintiffs  became  entitled  to  a  lien,  upon  the  public-bouse,  for  the 
Smith.  l.OOOZ.  paid  by  them,  and  the  interest  thereof;  and  that  the  lease 
was  delivered  to  and  was  held  by  them,  as  well  on  behalf  of  them- 
selves and  in  respect  of  their  lien,  as  on  behalf  of  Seager,  Evans  & 
Co.,  and  in  respect  of  their  lien  upon  the  premises  for  the  1,000/. 
paid  by  them,  and  the  interest  thereof. 

Albin  being  desirous  that  the  plaintiffs  and  Seager,  Evans  &  Co., 
should  supply  him  with  goods  for  the  purposes  of  his  business  of  a 
licensed  victualler  and  publican,  the  two  firms  agreed  to  do  so  upon 
the  usual  terms;  and  they  requested  Albin  to  sign  and  give,  to 
the  plaintiffs  on  behalf  of  themselves  and  Seager,  Evans  &  Co.,  a 
memorandum  of  the  deposit  of  the  lease,  which  was  to  operate  by 
[  ♦4U  ]  way  of  further  security  for  the  two  *8ums  of  1,000/.,  and  also  for 
any  debts  which  might  accrue  due,  from  Albin,  to  the  two  firms 
respectively,  in  consequence  of  their  dealing  with  him  in  his  trade. 
Accordingly  Albin  signed  and  gave  to  the  plaintiffs,  on  behalf  of 
themselves  and  Seager,  Evans  &  Co.,  a  memorandum  dated  the 
13th  day  of  September,  1838,  in  the  words  following:  "Memo- 
randum—I have  this  day  deposited,  with  Sir  Henry  Meux  &  Co., 
the  lease  of  '  The  Dolphin '  public-house,  Whitechapel  Road,  for 
securing,  on  demand,  the  repayment  to  them  of  the  sum  of  1,000/. , 
and,  to  Messrs.  Seager,  Evans  &  Co.  the  sum  of  1,000/.  now 
respectively  lent  and  advanced  by  them  to  me,  with  interest  thereon 
respectively  at  five  per  cent,  per  annum  from  the  date  hereof,  and 
also  for  securing,  unto  the  said  Sir  Henry  Meux  &  Co.  and  Messrs. 
Seager,  Evans  k  Co.  respectively,  or  the  partners  for  the  time  being 
constituting  their  respective  firms,  the  payment  of  all  such  other 
debts  and  sums  of  money  as  shall,  at  any  time  hereafter,  become 
due  and  owing  from  me,  to  the  partners  for  the  time  being 
constituting  the  said  firms  respectively,  for  goods  sold  and  money 
lent,  or  upon  any  other  account  whatsoever :  and  I  undertake  and 
agree,  on  demand  and  at  my  own  costs,  to  execute  unto  Sir  Henry 
Meux  &  Co.  and  Messrs.  Seager,  Evans  &  Co.,  or  the  partners  for 
the  time  being  constituting  the  said  respective  firms,  or  to  such 
person  or  persons  as  they  shall  direct,  an  underlease  of  the  premises 
comprised  in  the  said  lease  so  deposited  as  aforesaid,  for  such  term 
as  they  shall  respectively  think  fit,  not  extending  to  the  whole  term 
for  which  I  hold  the  same ;  such  underlease  to  be  granted  at  the 
yearly  rent  of  a  peppercorn,  by  way  of  mortgage  for  securing  the 
payment  of  the  monies  and  interest  so  intended  to  be  secured  as 
aforesaid,  and  with  such  powers  of  sale,  and  such  powers  of  giving 
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receipts  and  discharges    to    purchasers,   and  other  clauses  and        Medx 

Tm 

^provisions  incident  thereto  as  the  said  Sir  Henry  Meax  &  Co.  and  smith. 
Messrs.  Seager,  Evans  &  Co.,  or  the  partners  for  the  time  being  [  *4io  ] 
constituting  their  respective  firms  as  aforesaid,  may  think  fit :  and 
I  declare  that  the  said  Sir  Henry  Meux  &  Co.  and  Messrs.  Seager, 
Evans  &  Co.  respectively,  or  such  partners  for  the  time  being  as 
aforesaid,  shall  be  entitled  to  and  have  a  lien  upon  the  said  lease 
so  deposited  as  aforesaid  (but  not  an  assignment  of  the  whole  of  my 
term  and  interest  therein)  until  the  whole  of  the  monies  and 
interest  intended  to  be  secured  as  aforesaid,  shall  be  fully  paid  and 
satisfied:  and,  lastly,  for  the  considerations  aforesaid,  I  hereby 
undertake  and  agree,  so  long  as  I  shall  be  indebted  upon  the 
security  aforesaid,  not  to  make  or  execute  any  transfer,  assignment 
or  other  disposition,  either  absolutely  or  conditionally,  of  the  legal 
estate  of  or  in  the  said  premises  or  in  any  part  thereof,  to  any 
other  person  than  the  said  Sir  Henry  Meux  &  Co.  and  Messrs. 
Seager,  Evans  &  Co.,  or  their  respective  firms  for  the  time  being." 

Although  it  was  expressed  in  the  memorandum,  that  Albin  had 
deposited  the  lease  with  the  plaintififs,  yet,  in  fact,  the  lease  never 
was  in  his  hands  or  possession,  but  the  same  was  delivered  to  or 
deposited  with  the  plaintififs,  by  Gumey,  in  the  manner  and  under 
the  circumstances  before  mentioned.  Albin,  upon  the  execution 
of  the  lease,  entered  into  possession  of  the  public-house  and 
premises. 

Shortly  before  the  end  of  1838,  the  plaintififs,  for  the  first  time, 
discovered  that,  in  June,  1837,  a  fiat  in  bankruptcy  was  issued 
against  Albin  (who  was  then  a  wine  and  spirit-merchant  at 
Liverpool),  under  which  he  was  declared  a  bankrupt,  and  that  the 
defendants  John  *Smith,  John  Reckless  and  David  Hart  were  [  ♦4i6  ] 
appointed  assignees  of  his  estate,  and  that  Albin  had  never 
obtained  his  certificate. 

[The  public-house  had  since  been  sold  by  arrangement  between 
the  assignees  and  the  plaintififs  and  Seager,  Evans  &  Co.,  and 
IfOOOI.  had  been  paid  out  of  the  purchase-money  to  the  plaintififs  in 
discharge  of  their  equitable  mortgage,  but  without  prejudice  to  the 
question  whether  they  or  the  assignees  were  entitled  to  the  money. 
The  present  cause  was  brought  to  determine  that  question.] 


The  cause  now  came  on  to  be  heard  (i).  184S. 

(1)  The  cause  of  Seaytr  v.  Smith      for    the    plaintiffs;     and   Mr,   James     "^^"^  1^- 
waa   heard  at  the  same  time.     Mr,      Itmsell,  Mr,  Awlerdmi,  and  Mr,  Sheh- 
SunmsUm  and  Jfr,  Chandless  appeared      beare,  for  the  defendants. 

27—2 
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Meux  Mr,  Bethell  and  Mr.  F reeling  appeared  for  the  plaintiffs.    ♦    *    ♦ 

r. 

Smith. 

Mr.  James  Ruasell,  Mr.  Anderdon  and  Mr.  Shehheare,fippeAred 

for  the  defendants. 

[The  Yice-Chancellor,  after  referring  to  some  earlier  proceedings 
in  the  cause,  which  are  not  material  for  the  purpose  of  the 
report,  said :] 

[  ^^'^  ]  Looking  at  the  transaction  as  it  appears  on  the  whole  of  the 

evidence,  I  see  no  reason  to  alter  the  opinion  which  I  expressed  on 
the  principal  question  in  the  cause,  when  I  ordered  the  injunction 
to  be  continued.     I  am  perfectly  willing  to  admit  that,  where  a 
matter  proceeds  on  the  footing  of  a  memorandum,  and  that  ie  the 
transaction   between   the  parties,   the   Court  will  not  allow  the 
memorandum  to  be  departed  from.     But  here  I  am  obliged  to  take 
the  antecedent  and  the  subsequent  facts,  which  have  been  given  in 
evidence,  together ;  and  it  appears  to  me  to  be  distinctly  made  oat 
that  the  application  was,  first  of  all,  made,  by  Albin,  to  Messrs. 
Meux  at  one  time,  and  to  Messrs.  Seager  at  the  other,  to  advance 
him  the  sum  of  1,0002.  each,  for  the  purpose  of  enabling  him  to 
take  the  house  from  Mr.  Gumey.     Then  the  parties  met  on  the 
13th  of  September,  and,  there  having  been  the  previous  promise 
given  by  Messrs.  Meux  for  themselves,  and  by  Messrs.  Seager  for 
themselves,  that  they  would   advance  the  sum  of  1,000/.  each, 
Messrs.  Meux,  by  their  agent,  delivered,  to  Gurney,  a  cheque  on 
themselves  for  one  of  the  sums  of  1,000/.,  and  Messrs.   Seager 
delivered,  to  him,  a  cheque  on  themselves  for  the  other  sum  of 
1,000/. :  and  Gurney  being  indebted  to  each  of  those  firms,  Messrs. 
Meux  wrote  off  the  amount  of  the  cheque  given  by  them,  from  the 
debt  due  to  their  firm,  and  Messrs.  Seager  wrote  off  the  amount  of 
the  cheque  given  by  them,  from  the  debt  due  to  their  firm.     This 
mode  of  dealing  was  the  same,  in  effect,  as  if  Messrs.  Meux  and 
Messrs.  Seager  had  advanced  1,000/.  each,  to  Albin ;  and  so  the 
parties  understood  it.     Then  Gurney  executed  the  underlease :  and, 
whether  he  first  sealed  it  and  then  delivered  it  to  the  clerk  of 
Messrs.  Meux's  solicitors,  or  said  :  '*  I  seal  and  deliver  this  as  mj 
act  and  deed,''  and  then  delivered  it  to  the  clerk,  appears  to  me 
I  *^3^  J      to  be  unimportant :    because  *it  was  all  one  transaction :   and  it 
appears  to  me  that  the  creation  of  the  legal  estate  was  simultaneous 
witih   the  creation  of  the  equitable  lien  of  the  brewers  and  the 
distillers. 
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Now  it  is  observable  that  Messrs.  Meux  and  Messrs.  Seager  had 
actually  entered  into  the  contract  that  they  would  pay  those  two 
sums  of  1,000Z.  each  ;  and  I  should  like  to  know  whether  they  did 
not  do  so  for  a  consideration.  Because,  on  the  footing  of  their 
undertaking  to  pay  the  two  sums  of  1,000^.  and  1,000{.  to  Mr. 
Gumey,  for  Mr.  Albin,  Mr.  Gurney  did  actually  execute  the  lease, 
and  caused  to  depart  from  himself  the  legal  estate,  pro  tanto,  of 
that  thing  which  he  held  by  virtue  of  the  original  lease.  In  point 
of  fact  the  whole  was  conducted  bond  fide ;  and,  on  the  two  cheques 
being  presented  to  the  different  parties,  they  acted  on  their  promise, 
at  once,  and  discharged  Gurney's  account  to  the  amount  of  those 
cheques. 

I  do  not  think  that  the  mere  terms  of  the  memorandum,  which 
was  only  given  as  part  of  the  transaction,  ought  to  have  the  effect 
of  defeating  the  whole  of  the  case ;  but  they  are  to  be  taken,  rather, 
in  aid  of  the  case ;  and  thouQ;h  the  matter  may  Jt>e  partially 
misrepresented,  the  substance  of  the  memorandum  tallies  with  the 
rest  of  the  evidence;  and  my  opinion,  therefore,  is  that  Messrs. 
Meux  and  Messrs.  Seager  have,  in  their  different  suits,  established 
their  right  to  have  the  equitable  lien  which  was  created  by  means 
of  the  deposit. 


STUART  V.  LORD  BUTE. 

(11  Simons,  442-453.) 

[See  the  report  of  this  case  on  exceptions  to  further  answer  in 
12  Simons,  460.] 


Meux 

V, 

Smith. 


1841. 
Jan,  13. 


SUADWfiLL, 

v.-c. 

[442] 


BLUNDELL  v.  GLADSTONE. 

(11  Simons,  467—489 ;  S.  C.  5  Jur.  481.) 

[Reported  on  appeal  to  the  House  of  Lords  in  1  H.  L.  C.  778,    ^hadwell 


1841. 
March  27,  2y, 

ao. 


under  the  title  of  Camoys  v.  BlundelL] 


v.-c. 

[467] 


1843. 

Jan,  14,  24, 

25. 

Fth,  13. 


BANKES  V.  LE  DE8PENCER. 

(11  Simons,  508     526.)  

[The  report  of  this  case  on  further  directions  will  be  found  in    shadwell, 
51  R.  R.  at  p.  820.]  |-  gygj 
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[r.r. 


1841. 
Jan.  25. 


Shadwell, 
V.-C, 

[529] 


[  530] 


The  attorney-general  v.  NE  THERCOTE  (1). 

(11  Simons,  529—530 ;  S.  C.  10  L.  J,  Ch.  162,) 

Under  the  Judgments  Act,  1838,  ss.  17  and  18,  interest  is  recoverable  on 
costs  which  one  party  is  ordered  to  yyay  to  another,  but  not  on  costs  directed 
to  be  raised  out  of  an  estate. 

This  was  a  suit  relating  to  a  charity.  By  the  decree,  the  costs  of 
one  of  the  defendants  were  ordered  to  be  taxed  and  paid  out  of  the 
charity  estate. 

It  being  probable  that  some  time  would  elapse  before  the  means  of 
paying  the  costs  could  be  obtained, 

Mr.  Knight  Briice,  for  the  defendant,  asked  that  it  might  be 
directed,  by  the  decree,  that  the  amount  of  the  costs  when  taxed, 
should  be  paid  with  interest  at  four  per  cent,  from  the  date  of  the 
Master's  certificate  until  the  time  of  payment.  He  said  that, 
under  the  1  &  2  Vict.  c.  110,  s.  17,  judgment  debts  carried 
interest  at  four  per  cent,  from  the  times  when  they  were  entered 
up  ;  and  that  by  the  18th  section  [the  order  conferred  the  rights  of 
a  judgment  creditor  upon  the  defendant] . 

The  Vice-Ghancbllor  said  that  the  section  of  the  Act  referred  to, 
seemed  to  him  to  relate  to  those  cases  in  which  one  party  was 
directed  to  pay  costs  to  another  party,  and  not  to  cases  in  which 
costs  were  directed  to  be  paid  out  of  an  estate. 


1811. 
Jan.  28 

Shadwkll, 
V..C. 

[  530] 


BEDWIN  V.  A8PREY. 

(11  Simons,  530—533 ;  S.  C.  5  Jur.  362.) 

The  Court  will  not  remove  a  next  friend,  merely  because  he  it*  ne^irly 
related  to  or  connected  with  the  defendant,  unless  there  is  a  pn>bability  that 
the  infant's  interest  will  be  pi-ejudiced,  if  the  next  friend  is  allowed  to 
remain. 

The  bill  was  filed  on  behalf  of  an  infant,  who  was  an  orphan,  for 
the  purpose  of  having  the  rights  and  interests  of  the  infant  and  of 
his  sister,  the  defendant  Sarah,  the  wife  of  the  defendant  Edward 
Clowser,  under  a  will,  ascertained  and  declared  by  the  Court.  The 
defendant  Asprey  was  the  husband  of  the  infant's  aunt ;  and  he 


(1)  Cited  by  Stiuling,  J.,  Taylor  y, 
lioi  [1894]  1  Ch.  413,  417,  63  L.  J.  Ch. 
282 ;    and  see  In  re  Marsikiis  EsUitt 


(1889)  40  Ch.  D.  475;  58  L,  J.    Ch, 
260,  60  L,  T.  696. 
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and  the  defendants  Grace  and  Weller  had  been  in  receipt  of  the  Bbdwin 
rents  of  the  estates  in  question  in  the  cause  ;  and  an  account  was  asprey. 
prayed  against  them  accordingly. 

Those  three  defendants  moved  that  George  Clowser,  the  infant's 
next  friend,  might  be  removed,  and  that  it  might  be  referred  to  the 
Master  to  appoint  a  new  next  friend. 

The  substance  of  the  afSdavit  in  support  of  the  motion,  was  that 
the  interests  of  the  infant  and  his  sister  *were  adverse  to  each  [  *63i  ] 
other  ;  that  the  next  friend  was  the  father  of  her  husband  ;  that  the 
solicitor  of  the  next  friend  was  also  the  solicitor  of  the  sister  and 
her  husband ;  that  the  infant,  who  was  17  years  of  age,  had  written 
a  letter  to  Asprey  (which  was  set  forth)  strongly  disapproving  of 
the  suit  being  conducted  by  the  next  friend. 

An  affidavit  in  opposition  to  the  motion,  was  made  by  the  next 
friend  and  his  son,  stating  that  the  suit  had  been  instituted  in 
consequence  of  three  gentlemen  at  the  Bar,  who  had  been  consulted 
as  to  the  construction  of  the  will,  having  differed  in  opinion  on  the 
subject;  that  the  suit  had  been  instituted,  hand  fide,  for  the  infant's 
benefit,  and  was  intended  to  be  prosecuted  without  delay  ;  that  the 
son  and  his  wife  had  employed  the  next  friend's  solicitor,  in  order 
to  save  expense  and  because  they  relied  on  his  integrity  ;  and  that 
the  infant's  interest  would  be  in  nowise  prejudiced  thereby. 

Mr.  Kn'ujht  Bruce  and  Mr.  Colerid(je,  in  support  of  the  motion 
[cited  Peyton  v.  Band  (i)] . 

Mr.  Jacob,  Mr.  G.  Richards,  Mr.  Cooke,  and  Mr.  W.  H.  Smithj 
opposed  the  motion : 

They  said  that  the  *persons  by  whom  the  motion  was  made,  [  *^^'^  ] 
were  the  accounting  parties  in  the  suit;  and  that  it  was  most 
improper  that  they  should  have  any  voice  in  the  selection  of  the 
person  who  was  to  prosecute  the  suit  against  them ;  that  the 
question  in  the  cause  was  merely  a  question  of  construction ;  that 
no  extrinsic  facts  were  to  be  dealt  with  ;  and,  therefore,  it  was  not 
a  case  in  which  the  infant  could  be  prejudiced  even  if  the  next 
friend  or  the  solicitor  were  to  take  a  bias  against  him ;  that  no 
misconduct  was  alleged  against  the  next  friend ;  that,  in  Pet/ton  v. 
Bond,  the  question  was  not  a  mere  question  of  construction,  and, 
in  that  case,  the  interests  of  the  father  and  of  his  daughters  were 

(1)  1  Sim.  390,  a  i^lain  case  for  i^moval  of  the  next  fiiend,  nee  judgniont, 
next  page.  -  O.  A.  S. 
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Bedwin      completely  adverse  to  each  other ;  the  next  friend  was  the  father's 

AsPKET.      brother;  and  had  taken  upon  himself  the  office  at  the  father's 

request,  and  he,  as  well  as  his  solicitor  (who  was  the  father's 

solicitor  also),  had  been  witnesses  for  the  father  in  his  suit  in  the 

Ecclesiastical  Court. 

The  Vice-Chancellob  : 

In  Peyton  v.  Bond,  Sir  A.  Habt,  V.-C,  says :  **  The  Court  will 
watch,  with  great  jealousy,  a  solicitor  who  takes  upon  himself  a 
double  responsibility ;  and,  if  it  sees  a  chance  of  his  miscarrying, 
will  take  care,  where  the  plaintififs  are  infants,  that  he  shall  not  be 
|)ermitted  to  stand  in  that  relation  to  an  adverse  defendant  under 
circumstances  of  very  adverse  interest."  1  can  not  but  suppose 
that,  by  the  word  **  chance,"  Sir  A.  Habt  meant,  not  a  mere 
possible  contingency,  but  something  like  a  probability.  And  it 
appears  that,  in  Peyton  v.  Bond,  there  was  strong  ground  for 
supposing  that  the  suit  would  not  be  conducted  pro|)erly,  if  the 
management  of  it  were  left  to  the  uncle  of  the  infants  and  his 
solicitor ;  both  of  whom  had  been  witnesses,  for  the  father,  in  his 
[^533]  "^unrighteous  suit  in  the  Ecclesiastical  Court,  and  had  supported 
his  interest  against  the  interest  of  his  infant  daughters.  In  that 
case  too,  the  application  was  made  by  a  person  who  had  no  interest 
adverse  to  the  interest  of  the  infants  (i).  In  this  case,  the  applica- 
tion is  made  on  behalf  of  the  defendants  Asprey,  Grace,  and 
Weller,  who  are  the  three  accounting  parties  in  the  suit.  There 
are  no  facts  in  litigation  between  the  sister  and  her  brother,  the 
infant.  The  only  question  in  the  cause  is  a  question  of  con- 
struction, and  that  of  so  difficult  a  nature  that  the  three  eminent 
counsel  who  were  consulted  upon  it,  differed  in  opinion  from  each 
other ;  and,  in  consequence  of  that  difference,  the  bill  was  filed  in 
order  to  obtain  the  opinion  of  the  Court  upon  the  meaning  of  the 
will.  Therefore,  there  can  not  be  the  slightest  danger  of  any  facts 
being  kept  back,  which,  if  brought  forward,  might  influence  the 
decision  of  the  Court  either  one  way  or  the  other. 

If  Peyton  v.  Bond  is  to  be  the  authority  on  which  this  case  is  to 
be  decided,  I  must  see  that  there  is  a  probability  that  the  interest 
of  the  infant  will  be  sacrificed,  or,  at  least,  neglected,  if  the  father 
of  the  sister's  husband  is  permitted  to  remain  the  next  friend.     1 

(1)  Tho   application  was  made  by      defendaut  to  the  bill  of  revivor  and 
T.  Nelsou,  who  was  one  of  the  oxecu-      supplement, 
tors  under  Mi's.  re>'ton*8  will,  and  a 
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do  not,  however,  see  that  there  is  any  reasonable  probability  that 
the  suit  will  be  mismanaged  if  it  remains  as  it  now  is. 

The  consequence  is  that  the  motion  has  been  misconceived,  and 
must  be  refused  with  costs  to  be  paid  by  the  parties  on  whose 
behalf  it  has  been  made. 


Bedwin 
r. 

ASPREY. 


GRAVES  V.  HICKS  (1). 

(11  Simons,  536—056  ;  S.  C.  10  L.  J.  Ch.  185 ;  5  Jur.  674.) 

A  testator  deviHcd  lands,  subject  to  au  annuity  to  his  wife,  to  his  sou  for 
life,  with  remainder  to  the  son's  first  and  other  sons  in  tail,  with  i-emaiuder, 
subject  to  another  annuity  to  his  wife,  to  his  grandson  and  the  grand- 
Hf>n*s  first  and  other  sons  in  like  manner,  with  remainders  over ;  and  he 
gave  his  residuary  personal  estate  to  his  son.  The  son  died  without  issue ; 
and,  thereu|x>n,  the  testator,  by  a  codicil,  charged  the  lands  with 
thTe««  further  annuities,  one  for  his  wife,  another  for  his  daughter,  and 
the  third  for  her  husband ;  and  gave  his  residuary  personal  estate  to 
his  wife.  He  afterwards  made  two  other  codicils,  but  the}'  were  not  duly 
attested.  Ue  then  made  a  fourth,  which  was  duly  attested:  **  rovoking 
several  of  the  dispositions  heretofoi*e  made  by  me  in  my  said  will  and 
codicils,  of  all  my  freehold,  copyhold,  and  personal  estate  of  every  kind ; 
and,  instead  of  such  devise,  disposition  and  beijuest  thei'eof,  I  do  give  all 
my  freehold,  coi)yhold  and  i)ei'sonal  estate  of  everj'  kind  and  wheresoever 
situate,  unto  my  daughter,  for  her  life;  and,  after  the  determination  of 
that  estate,  unto  my  grandson  and  his  heirs  in  strict  entail  as  in  my  will 
directed."  He  then  directed  that  his  grandson,  who  was  an  infant,  should 
not  be  put  in  possession  of  his  estates  until  he  attained  thirty-one;  and 
that,  in  the  interval,  the  rents  should  be  accumulated  for  the  benefit  of  his 
grandson  and  his  heirs :  **  and,  in  failure  of  issue  of  my  s  dd  gi*andson,  I 
order  that  my  said  estates  and  effects  shall  go  and  descend  as  is  by  my  said 
will  directed.**  The  testator  then  confirmed  the  several  annuities  and 
donations  bec^ueathed  in  his  will  and  foimer  codicils,  and  gave  another 
annuity  to  his  wife;  thereby,  in  all  other  respects  but  what  was  above- 
mentioned,  ratifying  and  confirming  his  will  and  codicils: 

Hold,  that  the  grandson  took,  not  an  estate  tail,  but  only  an  estate  for 
life  in  the  lands. 

If  lands  are  devised  in  trust  to  be  settled  on  A.  and  his  heirs  in  strict 
entail,  the  lands  ought  to  be  settled  on  A.  for  life,  and  on  the  persons 
designated  as  his  heirs,  in  succession. 

The  annuities  having  fallen  greatly  in  arrear  in  consequence  of  the  rents 
being  insufficient,  the  Court  refused  to  direct  the  sale  of  the  estates  for 
jiayment  of  the  arrears  (2). 

John  Hicks,  Esq.,  being  seised  in  fee  of  freehold  and  copyhold 
estates  in  Bucks  and  Cornwall,  by  his  will  dated  the  4th  of  May, 


(1)  ikuhy  V.  Standi,  I.  E.  9  Eq.  499. 

(2)  Tayhr  v.  Taylor  (1874)  L.  K.  17 
Va\.  324;  SrottiBh  Wiihim'  Fund  v. 
f'raiy  (1««2)  20  Ch.  D.  208,  215,  51 
L.  J.  Ch.  3fi;j ;  In  re  7 WW  [1893J  2  Ch. 


323,  62  L.  J.  Ch.  442,  69  L.  T.  85; 
Hambro  v.  Ilainbru  [1894]  2  Ch.  564, 
63  L.  J.  Ch.  627,  70  L.  T.  684  ;  Black- 
burne  v.  Hopt'Edwarih  [1901]  1  Ch. 
419,  70  L.  J.  Ch.  99,  83  J..  T.  370. 


1841. 

Jan.  30. 
Feb,  2. 

SUADWELL, 

v.-c. 

[636] 
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Graves       1821,  gave  his  copyhold  messuage,  called  Plomer  Hill  House,  in 


V. 


Hicks.  the  county  of  Bucks,  unto  and  to  the  use  of  trustees  and  their  heirs, 
in  trust  for  his  wife,  Susanna  Jemima,  for  her  life  or  widowhood  or 
until  she  should  cease  to  reside  therein,  and,  on  her  death,  second 

[  *«'^7  ]  marriage  or  ceasing  to  reside  *on  the  premises,  he  directed  his 
trustees  to  stand  seised  thereof  upon  the  trusts  after  declared  of 
the  residue  of  his  real  estates  :  and  he  gave,  to  the  same  trustees, 
his  freehold  estate  called  Treravel  in  Cornwall,  in  trust  to  pay  an 
annuity  of  20{.  for  the  separate  use  of  his  niece,  for  her  life,  and  to 
dispose  of  the  residue  of  the  rents  for  the  separate  use  of  his 
daughter,  Anna  Maria  Hearle,  and,  after  the  death  of  his  daughter 
but  subject  to  the  annuity  of  202.,  he  gave  the  estate  to-her  children, 
as  tenants  in  common  in  tail,  with  cross  remainders  amongst  them 
in  tail,  with  remainder  to  the  uses  thereinafter  declared  of  the 
residue  of  his  real  estates :  and  he  gave  his  manor  of  Bradenham 
in  the  county  of  Bucks,  and  all  the  residue  of  his  real  estates,  to 
the  same  trustees  and  their  heirs,  to  the  use  that  his  wife  might, 
during  her  widowhood,  receive  thereout  a  yearly  rent-charge  of 
300/.  a  year,  by  half-yearly  payments,  with  powers  of  distress  and 
entry,  and,  subject  thereto,  to  the  use  of  his  son  for  life,  with 
remainders  to  his  first  and  other  sons  successively  in  tail  male,  with 
remainder  to  the  intent  that  the  testator's  wife  might  receive, 
during  her  life  or  widowhood,  a  further  annuity  of  lOOZ.,  and  that 
the  trustees  might,  during  the  term  of  99  years,  if  his  daughter 
should  so  long  live,  take  a  like  annuity  of  100{.  in  trust  for  her 
separate  use,  with  remainder  to  his  grandson,  John  Graves,  for  his 
life,  with  remainders  to  the  first  and  other  sons  of  John  Graves, 
successively,  in  tail  male,  with  remainder  to  the  first  and  other 
sons  of  his  daughter,  in  tail  male,  with  remainder  to  his  own  right 
heirs.  The  testator  then  bequeathed  his  money  in  the  funds  and 
certain  other  chattels,  to  the  trustees,  in  trust  for  his  wife,  daring 
her  life  or  widowhood,  and,  after  her  death  or  second  marriage,  in 

[  •538  ]  trust  for  the  person  who,  under  his  will,  should,  either  as  *tenant 
for  life  or  in  tail  male,  be  in  the  actual  possession  of  his  residuary 
real  estates  thereinbefore  devised,  or  entitled  to  the  rents  and 
profits  thereof.  The  testator  then  bequeathed  certain  other  chattels 
to  his  wife  absolutely ;  and  gave  the  residue  of  his  personal  estate 
to  his  son. 

The  testator  made  five  codicils  to  his  will.  By  the  first,  which 
was  dated  the  10th  of  May,  1822,  after  reciting  that,  since  the 
execution  of  his  will,  his  son  had  died  unmarried  and  without  issue. 
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and  that,  in  consequence  thereof  and  for  other  reasons,  he  was  Graves 
desirous  of  making  such  additions  to  and  alterations  in  his  will  as  higks. 
were  after  n:entioned,  he  devised  his  estate  of  Treravel,  after  the 
decease  of  his  daughter,  to  the  use  of  Francis  Hearle,  her  husband, 
for  his  life,  and,  after  his  decease,  to  the  uses  limited  by  his  will 
after  the  decease  of  his  daughter :  and  he  charged  the  manor  of 
Bradeuham  and  his  other  residuary  real  estates  with  the  payment 
of  a  further  annuity  or  rent-charge  of  100/.  to  his  wife  during  her 
life  or  widowhood :  and  he  gave  to  her,  absolutely,  some  of  the 
chattels  which,  by  his  will,  he  had  given  to  her  for  her  life ;  and  he 
also  gave  her  the  residue  of  his  personal  estate. 

The  testator,  by  his  second  codicil,  dated  the  15th  of  July,  1822, 
appointed  his  wife  sole  executrix  and  residuary  legatee  of  his 
personal  estate. 

By  his  third  codicil,  dated  the  18th  of  July,  1822,  he  gave  the 
proceeds  of  five  shares  in  the  County  Fire  OfiSce  to  his  wife,  for  her 
life,  and,  after  her  death,  to  his  daughter  and  her  husband  and 
the  survivor  of  them,  for  their  lives,  and,  after  their  decease,  to 
the  testator's  heir  in  possession  of  his  Bradenham  and  other 
estates. 

The  fourth  codicil  was  dated  14th  September,  1822,  and  was  as  [  53u  ] 
follows  :  *'  I  do  make  and  add  this  further  codicil  to  my  will,  hereby 
revoking  and  making  null  and  void  several  of  the  dispositions  here- 
tofore made  by  me,  in  my  said  will  and  codicils,  of  all  my  freehold, 
copyhold  and  personal  estate  and  efifects  of  all  and  every  kind  and 
description  ;  and,  instead  and  in  the  place  of  such  devise,  disposi- 
tion and  bequest  thereof,  I  do  give,  devise  and  bequeath  all  and 
every  my  freehold  and  copyhold,  and  personal  estate  and  effects 
of  every  kind  and  description  whatsoever  and  wheresoever 
situated,  unto  my  daughter  Anna  Maria  Hearle,  for  her  life,  and, 
from  and  after  the  determination  of  that  estate,  I  give,  devise  and 
bequeath  the  same  unto  my  grandson,  John  Graves,  and  his  heirs 
in  strict  entail,  as  in  my  said  will  directed ;  with  this  additional 
clause,  especial  and  positive  orders  that,  in  case  the  said  John 
Graves  should  not  be  31  years  of  age  at  the  time  my  said  estates 
shall  devolve  upon  him  by  the  death  of  my  daughter,  he  shall  not 
take  or  be  put  in  possession  of  the  same  until  he  shall  have  attained 
such  age  of  31  years,  but  that  the  rents  and  profits  thereof  shall 
accumulate  and  be  in  the  hands  of  my  trustees  for  the  use  and 
benefit  of  my  said  grandson  and  his  heirs  ;  and,  in  failure  of  issue 
of  the  said  John  Graves,  I  order  that  my  said  estates  and  effecti: 
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Graves  shall  go  and  descend  as  is  by  my  said  will  directed.  And  I  do 
Hicks.  hereby  ratify  and  confirm  the  several  annuities  and  donations  by 
me,  in  my  said  will  and  former  codicils,  given  and  bequeathed  :  and 
I  do  further  give  and  bequeath,  unto  my  dear  wife  Jemima,  one 
other  annuity  of  lOOZ.,  to  be  paid  her  in  like  manner  and  with  the 
like  restrictions  as  the  former  ones  given  by  my  will  and  codicils  ; 
hereby,  in  all  other  respects  but  what  is  above  mentioned, 
confirming  my  said  will  and  codicils." 
[  540  ]  The  contents  of  the  fifth  codicil  were  wholly  irrelevant  to  the 

purposes   of  the  present  report.     The   will  and  all  the  codicils, 
except  the  second  and  third,  were  duly  executed  and  attested. 

The  testator  died  in  June,  1825,  leaving  Susanna  Jemima  Hicks, 
who  was  his  second  wife,  his  widow,  and  Anna  Maria  Hearle  and 
John  Graves  (who  was  an  infant)  his  only  issue,  his  co-heirs-at-law 
him  surviving. 

Several  questions  arose  as  to  the  construction  and  effect  of  the 
will  and  codicils.  One  was  whether  the  devise,  in  the  will,  of  the 
Ploraer  Hill  House,  in  favour  of  Mrs.  Hicks,  was  revoked  by  the 
fourth  codicil.  That  question  was  tried  in  an  action  of  ejectment 
brought,  in  the  Court  of  Exchequer,  by  Mr.  and  Mrs.  Hearle  against 
Mrs.  Hicks.  The  point  was  reserved  at  the  trial,  and  was  after- 
wards argued  before  the  Barons,  who  gave  judgrdent  in  favour  of 
Mrs.  Hearle.  Mrs.  Hicks  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  where  the  judgment  of  the  Court  below  was  reversed. 
Mrs.  Hearle  then  brought  a  writ  of  error  in  the  House  of  Lords : 
and  that  House,  after  consulting  the  Judges,  affirmed  the  judgment 
of  the  Exchequer  Chamber. 

In  November,  1825,  John  Graves,  who  was  then  an  infant, 
instituted  a  suit  in  this  Court,  by  his  next  friend,  against  Mrs. 
Hicks,  Mr.  and  Mrs.  Hearle,  and  the  trustees  of  the  will  and 
codicils,  to  have  the  trusts  of  those  instruments  carried  into 
execution,  and  the  rights  of  the  parties  under  them  ascertained. 
The  cause  having  been  heard,  and  the  Master  having  made  his 
[  ♦5-11  j  report  in  pursuance  of  the  decree,  both  the  *plaintiff  and  Mrs. 
Hicks  excepted  to  the  report.  The  exceptions  were  argued  in 
December,  183B ;  at  the  same  time  the  cause  was  heard  for  farther 
directions.  The  Vice-Chancellor  then  directed  a  case  to  be  made 
for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench,  upon 
the  following  question :  **  Whether,  under  the  will  and  codicils 
(sul)ject  to  the  preceding  estates  for  life),  John  Graves  took  an 
estate  for  life,  or  an  estate  in  tail  male,  or  an  estate  in  tail  general. 
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in  the  real  estates  of  the  testator  respectively ;  and  what  estate  he  Gkatbr 
took  in  each  of  the  estates  in  Buckinghamshire  and  Cornwall  (i),  hickh. 
under  the  will  and  codicils  ?  " 

The  case  was  argaed,  in  Michaelmas  Term,  1835,  before 
Patteson,  Williams,  and  Coleridge,  Justices ;  and,  on  the  2nd  of 
February,  1886,  those  learned  Judges  certified  that  they  were  of 
opinion  that  J.  Graves  took  an  estate  for  life,  in  each  of  the  estates 
in  Bucks  and  Cornwall,  under  the  will  and  codicils  (2). 

The  cause  now  came  on  to  be  heard,  a  second  time,  for  further 
directions. 

Mr.  Jacob  and  Mr.  Koe,  for  the  plaintiflF,  John  Graves  : 

*  *  Subject  to  prior  interests,  all  the  freehold,  copyhold,  and  [  543  ] 
personal  estates  are  given,  to  the  plaintiff  and  his  heirs,  in  strict 
entail,  as  in  the  will  directed.  *  *  The  devise  over  in  failure  of 
issue,  necessarily  confers,  on  J.  Graves,  an  estate  large  enough  to 
take  in  all  the  issue  who  are  to  fail  before  the  gift  over  is  to  take 
effect.  ♦  *  There  is  no  case  in  which  a  devise  to  a  man  and  his  [  '>u  ] 
heirs  in  strict  entail,  has  been  cut  down  to  issue  male,  and  the 
words :  "  failure  of  issue,**  to  failure  of  issue  male.  The  effect  of 
those  expressions  has  never  been  so  limited,  as  to  exclude  the 
daughters  of  the  devisee  or  the  issue  female  of  his  sons.  *  *  In  [  546  ] 
a  note  to  Morse  v.  Lord  Ormonde  (3),  there  is  the  case  of  Bankes  v. 
Holme  (4),  which  has  a  very  close  application  to  the  present.  *  * 
That  case  peculiarly  applies  to  the  present.  There  were  two  [  ^47  j 
instruments,  and  the  second  showed  an  inaccurate  recollection  of 
the  first.  In  Wight  v.  Leigh  (5)  the  testatrix  devised  an  estate  to 
the  plaintiff  in  the  cause,  and,  after  his  death,  to  his  first  and  other 
sons ;  and,  in  default  of  male  issue,  she  gave  the  estate  to  his  eldest 
and  other  daughters  in  tail  male :  and  it  was  held  that,  under  the 
words :  "  in  default  of  male  issue,"  the  plaintiff  took  an  estate 
in  tail  male.  Langley  v.  Baldwin  (e)  is  a  case  to  the  same 
effect.     *     *     * 

Mr.  Koe  cited  Robinson  v.  Robinson  (7),  Doe  v.  Smith  (8),  Doe 
V.  Goldsmith  (9),  Oretton  v.  Haward  (10),  EUicombe  v.  Gompertz{u), 

(1)  The  testator  had  no  estate  in  any  (6)  lEq.  Ab.  185;  see  0  Ad.  &  El.  52. 
other  county.  (7)  1  Burr.  38. 

(2)  5  Ad.  &  El.  38.  (8)  4  E.  E.  521  (7  T.  E.  531). 

(3)  25  R.  E,  85  (1  Russ.  382).  (9)  17  E.  E.  487  (7  Taunt.  209). 

(4)  25  E.  R.  79  (1  Buss.  394).  (10)  6  Taunt.  94. 

(0)  10  R.  R.  120  (15  Ves.  564).  (11)  45  R.  R.  234  (3  My.  &  Cr.  127). 
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(iRAVRR      IHertnn  v.  Vicker*  (l),  and  referred  to  the  opinions  expressed  by 
Hk/ks.       Lord  Eldon  and  Lord  Bedesdale  in  Jesson  v.  Wr{ffht{2), 

\  :>4rt  ]  Mr.  Knight  Bnire,  Mr.  Wiffi'am,  Mr.  GirdleHtone,  Mr.  Sharpe, 

Mr.  Bdzahjette,  and  Mr,  Patch  appeared  for  the  defendants ;  but 

The  Vice-Chancellok,  without  hearing  them  [after  making  some 
general  observations,  said] : 

The  expression  is :  **  unto  my  grandson  John  Graves  and  his 
heirs  in  strict  entail."  Now  those,  to  be  sure,  are,  to  a  certain 
extent,  words  of  a  popular  nature ;  but,  nevertheless,  the  words, 
''strict  entail,"  have  acquired  a  certain  technical  sense;  and, 
prima  facie,  if  a  testator  talked  of  settling  an  estate  on  a  man  and 
his  heirs  in  strict  entail,  I  do  not  suppose  that  any  one  in  the  pro- 
[  *549  ]  fession,  ^would  imagine  that  it  was  intended  that  the  first  taker 
should  be  tenant  in  tail,  but  that  he  should  be  but  tenant  for  life, 
and  that  those  persons  who  were  designated  as  heirs,  whoever  they 
might  be,  should  take  in  succession.  Then  the  testator  says  :  ''  as 
in  my  said  will  directed."  There  you  have  a  plain  reference,  with- 
out straining  the  words  at  all,  to  the  particular  mode  of  limitation 
which,  by  the  will,  was  made  applicable  to  the  estates  thereby  given. 
Then  he  directs :  ''  in  case  the  said  John  Graves  shall  not  be  thirty- 
one  years  of  age  at  the  time  my  said  estates  shall  devolve  on  him 
by  the  death  of  my  daughter,  that  he  shall  not  take  or  be  put  in 
possession  of  the  same  until  he  shall  have  attained  such  age  of 
thirty-one  years ;  but  that  the  rents  and  profits  shall  accumulate.*' 
Now,  if  you  hold  that  the  true  intent  of  this  is  that  J.  Graves  shall 
take  as  tenant  in  tail,  that  clause  becomes  void :  for  J.  Graves  has 
nothing  to  do  but  to  suiBfer  a  common  recovery  and  there  is  an  end 
of  it.  Whereas  it  is  plain  that  the  testator  meant  that  that  should 
be  a  part  of  the  provision ;  and  it  cannot  be  made  to  take  effect 
except  by  holding  that  John  Graves  takes  an  estate  for  life.  Then 
the  testator  directs  that  the  accumulations  shall  be  in  the  hands  of 
the  trustees  for  the  use  and  benefit  of  his  grandson  and  his  heirs  ; 
which  seems  to  imply  that  the  accumulations  shall  be  for  the  use 
and  benefit  of  him  and  his  heirs  in  the  same  way  in  which  they  are 
to  enjoy  the  estates,  that  is,  that  the  heirs  should  take  them  in 
remainder  after  J.  Graves.  Then  the  testator  says :  ''  and,  in 
failure  of  the  issue  of  the  said  John  Graves,  I  order  that  my  said 
estates  and  effects  shall  go  and  descend  as  is  by  my  said  will 

(1)  7  B.  B.  760  (5  East,  548).  (2)  21  B.  R  1 ;   see  pp.  3o,  40    (2 

Bligh,  1 ;  pp.  49,  56  H  nq,). 
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directed."     Now,  if  a  strict  construction  were  given  to  the  words :       Graves 
**  in  failure  of  issue  they  shall  go  and  *descend,"  the  direct  effect       hicks. 
would  he  to  prevent  their  going  and  descending  at  all  as  in  the  will       [  •^60  ] 
directed :  because  the  limitation  over  would  be  void  as  being  too 
remote ;  it  being  made  to  take  effect  on  a  general  failure  of  issue, 
without   there   having   been,   in   the   will,  a  limitation  to    issue 
co-extensive  with  the  general  expression  '*  issue,"  found  in  this 
particular  clause.     It  appears  to  me,  therefore,  that  that  mode  of 
construction,  so  far  from  effecting  the  intention  of  the  testator, 
would  manifestly  defeat  it.    And,  on  the  whole,  and  especially  when 
I  consider  what  view  was  taken  of  the  case,  with  respect  to  the 
Plomer  Hill  estate,  in  the  House  of  Lords,  my  opinion  is  that  it 
would  be  too  much  to  say  that  the  certificate  of  the  Judges  of  the  Court 
of  King's  Bench  is  wrong :  and  my  own  opinion  is  that  it  is  right. 
*  ♦  *  *  ♦ 

I  think  that  I  ought  not  to  disturb  the  certificate.  [  55i  ] 

[Another  point  in  this  case  arose  as  follows :] 

By  the  order  made  in  the  cause  on  the  9th  of  December,  1888, 
it  was  declared  that  the  testator's  residuary  real  estates,  were 
charged  with  the  four  following  annuities,  or  yearly  rent-charges 
in  favour  of  Mrs:  Hicks,  namely  one  of  800Z.  and  another  of  lOOZ. 
under  the  will ;  one  of  1002.  under  the  first  codicil,  and  another 
of  the  same  amount  under  the  fourth  codicil ;  and  with  an  annuity 
or  yearly  rent-charge  of  lOOi.  in  favour  of  Mr.  Hearle:  and  it 
was  further  declared  that  the  annuity  or  yearly  rent-charge  of 
dOO{.  was  a  primary  charge  to  the  several  other  annuities  or  yearly 
rent-charges  given  by  the  will  and  codicils,  and  that  those  other 
annuities  or  yearly  rent-charges  were  charged  on  the  said  estates 
without  any  priority  between  them. 

The  testator's  general  personal  estate  having  proved  insufficient 
for  the  payment  of  his  debts,  and  the  rents  of  the  residuary  real 
estates,  after  paying  an  annuity  and  the  interest  of  a  sum  in 
gross  which  the  testator  had  charged  on  the  estates  in  his  lifetime, 
being  inadequate  to  pay  the  annuities  declared  to  be  charged  on 
the  estates  by  the  will  and  codicils,  those  annuities  became  greatly 
in  arrear,  and,  in  1888,  the  arrears  due  to  Mrs.  Hicks,  amounted 
to  3,4791.,  and  had  since  increased. 

It  was  contended,  on  behalf  of  Mrs.  Hicks  and  Mr.  Hearle, 
that,  by  the  will  and  codicils,  the  annuities,  were  charged  upon 
the  corpm  of  the  residuary  estates,  *and,  consequently,  that  the       [  •^52  j 
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Obaves      arrears  ought  to  be  paid  out  of  a  sum  of  money  which  had  been 
Hicks.       produced  by  the  sale  of  timber  on  the  estates,  and,  if  that  should 

not  be  sufficient,  out  of  money  to  be  raised  by  sale  or  mortgage 

of  the  estates. 

Mr.  GirdUHton(\  Mr.  S/za/jx',  and  Mr.  Patch  for  Mrs.  Hicks : 

The  annuities  of  300^  and  100/.  given  to  Mrs.  Hicks  by  the 
will,  are  not  merely  charged  upon  the  estates,  but  the  estates 
are  devised  subject,  expressly,  to  those  annuities.  Therefore, 
John  Graves  and  his  issue  take  an  estate  of  inheritance  subject 
to  annuities  which  are  to  be  raised  and  paid,  half-yearly,  on  certain 
prescribed  days.  Can  it  be  contended  then,  that  Mrs.  Hicks  is 
not  to  receive  her  annuities  half-yearly,  but  they  are  to  be  allowed 
to  run  in  arrear  and  the  arrears  to  go  on  accumulating,  and  then, 
perhaps,  doled  out  not  to  her  but  to  her  personal  representatives  ? 

(The  Vicb-Chancbllor  :  Is  there  any  trust  created  for  payment 
of  the  annuities  ?  Is  there  anything  given  but  a  legal  rent-charge  ? 
Where  an  annuity  is  given  to  A.  for  life,  with  powers  of  distress 
and  entry,  and  the  estate  on  which  the  annuity  is  charged,  is 
devised  to  B.  for  life  with  remainders  over,  it  is  not  the  habit  of 
this  Court  to  direct  the  annuity  to  be  raised  by  sale  or  mortgage 
of  the  estate,  except  in  cases  where  the  Court  finds  it  necessary 
to  sell  or  mortgage  the  estate  for  payment  of  the  testator's  debts. 
If  the  mere  grant  of  an  annuity  entitles  the  annuitant  to  have 
the  estate  either  sold  or  mortgaged,  why  do  conveyancers  vest  a 
term  in  trustees  in  trust  to  sell,  in  addition  to  giving  powers 
of  distress  and  entry  to  the  annuitant?) 

[  '558  ]  rpjjg  decision  in  Cvpit  v.  Jackson  (i)  *8eems  to  answer  the  objection 
which  your  Honour  has  just  stated.  In  that  case  it  was  treated 
as  clear  that  the  arrears  of  the  annuity  might  be  raised  by  sale 
or  mortgage  of  the  property  charged,  notwithstanding  powers  of 
distress  and  entry  were  given  to  the  grantee. 

(The  Vicb-Chancbllor:  There  the  annuitant  was  dead,  and, 
consequently,  nothing  further  could  become  due  in  resi)ect  of 
the  annuity.) 

It  appears,  from  the  report,  that  Sir  W.  Alexander,  C.  B.  expressly 
repudiated  that  ground  of  decision. 

(1)  28  R.  B.  735  (McClel.  495 ;  13  Price,  721). 
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Mr.   Patck  said  that,  by  a   former  order  in  the  caulse,  the      ORAvicii 
Court  bad?  directed  money  for  payment  of  the  costff  of  the  suit,       hicks. 
to'  be  rai^  by  sale  or  mortgage  of  the  estates ;  and,  therefore, 
the  case  fell  within  the  principle  of  Stamped  v,  Pickering  (i). 

ili\  Knight  Ilrntr,  Mi\   Wigram^  and  Mr.  Bazalgcite  for  Mr. 
I^earle : 

Tliiere  is  no  intention,  either  eX-pressed  in  or  to  be  im^ied^  frou^ 
Ifae  will  ami  codicils,  that  the  rents  of  the  estates  were  to  be  the 
only  fund  for  paymeift  of  the  aniKiities.  The  object  of  con- 
veyancers in  inserting  powers  or  trusts  for  sale  in  annuity  deeds^ 
is  merely  to  enable  the  grantee  or  his  trustee  to  do  that  which  this 
Court  would  do  for  the  annuitant.  The  rents  of  a  mortgaged 
estate,  are. the  primary  fund  for  paying  the  interest  on  the 
mortgage  money;  but,  if  they  are  not  sufficient,  the  mortgagee 
may  resort  to  the  corpus  of  the  estate.  If  a  judgment  creditor 
has  sued  out  an  elegit^  courts  of  equity  will  raise  the  debt  at  once, 
and  not  compel  the  judgment  creditor  to  wait  until  the  rents 
satisfy  it. 

We  trust  that,  at  all  events,  the  Com*t  will  direct  the  arrears       [  554  ] 
of  the  annuities  to  be  discharged  out  of  the  timber-money. 

Mr.  Jacob  and  Mr.  Koe^  for  the  plaintiff  : 

In  Stamper  v.  Pickering  the  estates  hat^  been  sold  for  payment  of 
the  testator's  debts,  and  the  income  of  the  proceeds  which  remained 
after  payment  of  the  debts,  was  not  sufficient  to  pay  the  widow's 
annuity.  Besides,  the  estates  were  devised  to  the  children  subject, 
expressly,  to  the  yearly  sum  of  50L  (which  was  not  given  as  a 
rent-charge) :  and,  of  course,  the  widow  was  entitled  to  be  paid 
in  full,  before  the  children  could  take  anything.  In  Cnpit  v.  Jackson  y 
the  annuitant  was  dead,  and  the  bill  was  filed  by  his  executrix. 
When  an  annuitant  dies,  the  whole  amount  that  can  become  due 
in  respect  of  the  annuity,  is  ascertained,  and,  to  some  extent, 
there  is  a  change  in  the  character  of  the  charge. 

The  Vice-chancellor: 

The  case  of  Cupit  v.  Jackson  has  no  relation  whatever  to  the 
present  case.  There,  John  Jackson  the  elder,  (who  seems  to  have 
been  seised  in  fee,)  on  the  occasion  of  the  marriage  of  his  daughter, 
Elizabeth  Jackson,  with  a  person  of  the  name  of  Thomas  Brailsford, 

(1)  47  E.  R.  201  (9  Sim.  176). 
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(iRAVEs       settled  the  estate  so  that  there  should  be  a  certain  annuity  payable 
HICK8.       to  himself  for  life,  then  an  annuity  payable  to  his  wife  for  life, 
and   then  an  annuity  payable   to  Thomas   Brailsford.      Hannah 
Jackson,  who  was  the  wife  of  the  settlor,  died  in  the  year  1778 ; 
and  then  John  Jackson  married  a  second  time  ;  and  he  had  issue, 
by  that  marriage,  a  son,  John  Jackson,  and  a  daughter,  who  also 
was  named  Elizabeth,  against  whom,  by  mistake,  the  bill  seems 
to   have  been  filed.      She  had  no  interest.      John  Jackson  the 
[  *^ob  ]       settlor,  by  his  will  as  stated  on  the  face  of  *the  case,  devised  the 
tenements  charged  with  the  annuity,  to  John  Jackson  the  younger, 
in  fee,  and  died  in  the  year  1808,  and  Thomas  Brailsford  then 
became  the  sole  annuitant,  and  the  annuity  was  paid  to  him,  with 
more  or  less  regularity,  during  his  life.     Then  he  died,  having, 
by  his  will,  appointed  Mary  Cupit  his  executrix.      She  tiled  the 
bill  against  John  Jackson  the  younger,  who,  at  that  time,  was  seised 
in  fee  of  the  estate  subject  to  the  arrears  of  the  annuity.     The 
whole  amount  of  those  arrears  was  then  finally  determined ;  and, 
in  that  case,  there  being  but  one  demand,  which,  at  all  events, 
must,  in  some  manner  or  other,  have  been  raisable  out  of   the 
estate,  the  Lord  Chief  Babon  thought  that,  in   that  case,  the 
whole    amount    of    the    arrears    having    been    ascertained,    and 
the  estate  charged  with  the  annuity  being  in  the  hands  of  the 
defendant  who  was  seised  in  fee  simple  of  it,  it  was  right  that 
the  amount  of    those   arrears   should   be   raised   by  the  sale  or 
mortgage  of   the  estate.      Consequently,  as  it  appears  to  me,  it 
has  no  relation  whatever  to  the  present  case :    because,  in  the 
present  case,  the  estate  out  of  which  it  is  proposed  that  the  arrears 
of   the  annuity  shall   be  raised,  happens  to  be   still   subject  to 
settlement,  as  to  part,  on  Mrs.  Hicks  for  life,  and  subject  thereto, 
on  Mrs.  Hearle  for  life,  with  remainder  to  John  Hicks  for  life, 
with  certain  contingent  remainders  to  the  first  and  other  sons  in 
tail,  or  in  some  other  way  (for  I  do  not  mean  to  give  any  opinion 
as  to  what  estates  his  issue  take),  with  certain  remainders  over. 
The  annuitant  being  alive,  and  some  arrears  having  become  due, 
the   amount  of   which  arrears  I  admit  is  now  ascertained,  it  is 
proposed  that  this  Court  shall  order  the  amount  of  those  arrears 
to  be  raised,  by  sale  or  mortgage,  out  of  the  settled  estate.     How- 
ever,  no  case   has  been  produced   as   an  authority  for   such   a 
[*656]       proceeding;  and  my  opinion  is  that,  unless  *the  Court  finds  it 
necessary  to  make  a  decree  for  the  sale  of  the  estate  for  some 
other  purpose,  there  is  no  ground  whatever  for  making  a  direction 
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that  the  amount  of  those  arrears  (which,  it  is  true,  are  now 
ascertained,  but  which  will  be  liable,  very  probably,  in  the  course 
of  a  succession  of  years,  to  fluctuate),  shall  be  raised  in  the  manner 
proposed  ;  for  I  do  not  understand  that  it  is  necessary  now  to  give 
any  direction  for  the  sale  or  mortgage  of  the  real  estate  for  any 
other  purpose. 

My  opinion,  therefore,  is  that  all  that  can  be  done  at  present, 
is  to  let  the  matter  go  on ;  and  if  the  future  rents  increase,  the 
arrears  will  be  diminished,  and,  for  aught  I  know,  may  be 
ultimately  paid. 

I  feel  great  reluctance  to  do  that  which  is  novel,  and  which 
is  not  supported  by  any  principle  that  I  have  heard  adduced,  or 
by  any  case  that  has  been  cited. 


Okavks 

9, 

Hicks. 


J02?ES   V.   PEICE. 

(11  Simons,  o57— 569;  S.  C.  10  L.  J.  Ch.  195  ;  5  Jui-.  719.) 

A  testator  appointed  three  })erson8  and  their  I'espective  heirs  and  assigns, 
his  executors,  and  gave  to  them  and  to  their  respective  heirs  and  assigns  all 
his  real  and  ]>ersonal  estates,  in  trust  for  the  purposes  after  set  forth ;  and 
fii-st,  that  they  and  their  re8])ective  heirs  and  assigns,  should  sell  his  real 
estates ;  and  he  empowered  tliem  and  their  respective  heirs  and  assigns,  to 
convey  the  estates,  and  to  give  receipts  for  the  consideration-money.  He 
then  requested  the  executors  of  his  will  to  sell  his  fanning  stock,  f ui-niture 
&c.,  and  out  of  the  monies  so  arising  and  all  other  portions  of  his  personal 
estate,  he  required  them  and  their  respective  heii*s  and  assigns  to  pay  all 
his  debts  4&c.  One  of  the  trustees  and  executors  died.  The  two  survivors 
agreed  to  sell  the  real  estates. 

The  Court,  in  a  suit  for  a  specific  performance  of  the  agreement,  rejected 
the  word  *' respective ; "  and  held  that  the  two  siu*viving  ti'ustees  and 
executora,  could  sell  and  convey  the  estates  to  the  purchaser;  and  that 
the  debts  were  charged  on  the  proceeds  of  the  real  estates,  and, 
consequently,  that  the  receipt-clause  was  unnecessary. 

KiCHARD  WiLLDiNG,  by  his  will,  dated  the  29th  of  January,  1820, 
appointed  Thomas  Longueville  Jones,  Charles  Thomas  Jones, 
and  James  Taylor,  and  their  respective  heirs  and  assigns,  the 
executors  thereof;  and,  after  devising  certain  parts  of  his  real 
estates  and  giving  certain  legacies,  he  expressed  himself  as  follows : 
"I  do  hereby  give  and  devise  unto  the  said  Thomas  Longueville 
Jones,  Charles  Thomas  Jones,  and  James  Taylor,  and  to  their 
respective  heirs  and  assigns,  all  and  every  the  residue  and 
remainder,  of  my  estates,  both  real  and  personal,  for  ever,  m 
trust  for  the  purposes  hereinafter  set  forth  and  declared :    and, 

28—2 
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Jones        firgt,  that  they  the  above-named  executors  and  devisees  in  trust 
Price.        of  this  my  will  and  their  respective  heirs  and  assigns,  shall  and 
do  sell  and  dispose  of  all  my  real  estates  so  devised  to  them,  by 
public  auction  or  private  bargain  and  in  one  or  more  lots,  as  may 
appear  to  them  the  most  advisable,  and  as  soon  after  my  decease 
as  a  purchaser  or  purchasers  can  be  met  with  possessing  the  means 
to  pay  a  fair  and  marketable  price  for  the  same :  and  I  hereby 
[  ♦558  ]       authorise   and    *empower    the    said    T.   L.   Jones,   C.   T.    Jones 
and  J.  Taylor  and  their  respective  heirs  and  assigns,  so  to  sell, 
release  and  convey  all  the  real  estates  herein  devised  to  them,  and 
to  give  legal  receipts  for  the  consideration-money  that  may  be  paid 
to  them  for  the  same :  and  I  do  hereby  declare  it  to  be  my  will 
that,  after  such  receipts  so  given,  the  purchasers  respectively  shall 
be  exonerated  and  discharged  from  all  obligation  as  to  the  future 
appropriation  of  the  money  under  the  trusts  of  this  my  will :  and 
I  further  request  the  executors  of  this  my  will  to  sell  and  convert 
into  money  all  my  farming  stock,  furniture  &c.,  as  soon  after  my 
•decease  as  to  them   may  appear  proper,  but  without  prejudice, 
as  to  the  furniture,  to  the  accommodation  hereinbefore  given  to 
my  affectionate  wife  Diana;   and,  out  of   the  monies  so  arising 
and  all  other  portions  of  my  personal  estate,  they,  the  executors 
of  this  my  will  and  their  respective  heirs  and  assigns,  are  required 
to  pay  all  my  just  debts,  my  funeral  and  testamentary  expenses, 
and  the  sums  of  8,000Z.  and  1»000/.  to  my  faithful  wife  Diana, 
and  the  following  legacies,  namely,  to  Miss  Sophia  Harrison  150/., 
to  my  servant,  John  Armor,  150J.  &c.,  and   I   hereby  will  and 
dispose  of   all   the  residue   or   surplus  proceeds  of  all   my  real 
and   personal   estates    in   manner    following,,  namely,   that  they 
the  said   T.   L.  Jones,   C.    T.  Jones,   and   J.   Taylor  and   their 
respective  heirs  and  assigns,  shall  place  all  the  said  residue  and 
surplus  proceeds  in  some  of  the  public  funds,  in  their  joint  names, 
or  upon  mortgage  of  some  real  estates  of  land,  as  may  appear 
to  them  the  most  proper ;  and  all  the  dividends  and  interest  that 
may  arise  and  become  due  therefrom,  is  to  be  received  by  the 
executors  and  devisees  in  trust  of  this  my  will,  or  their  respective 
heirs  and  assigns,  and  the  produce  by  them  paid,  unto  my  nieces 
1^  •559  ]      Margaret  Tattersall,  Jane  Tattersall  &c.  &c.,  *equally  between  them, 
or  equally  between  the  survivors  of  them,  and  wholly  to  the  last 
survivor  of  them,  during  the  term  of  her  natural  life;  and,  on 
the  demise  of  such  last  sumvor,  I,  hereby,  give  and  bequeath  one 
moiety  of  such  principal  sum  to  all  and  every  the  child  or  children 
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of  the  said  Jane  Tattersall,  equally  between  them :  and  I  hereby  Jone8 
give  and  bequeath  the  other  moiety  of  such  principal  sum  unto  price. 
all  and  every  the  child  or  children  of  my  nephew  Philip  Tattersall, 
equally  between  them  ;  and,  in  case  of  the  failure  of  issue  of  the 
said  Jane  or  Philip,  the  whole  of  the  said  principal  unto  the  child 
or  children  of  the  other :  in  case  the  said  Jane  and  Philip  shall 
die  issueless,  I  then  give  and  bequeath  one  moiety  of  the  said 
principal  sum,  unto  my  niece,  Margaret  Jones,  and  to  her  child 
or  children,  equally  between  them :  in  the  case  of  my  said  niece 
Margaret  Jones  dying  issueless,  I  hereby  give  and  bequeath  such 
moiety  of  the  said  principal  sum  unto  the  heir-at-law  of  Elizabeth 
Winding :  and  I  do  hereby  give  the  other  moiety  of  the  said 
principal  sum  unto  the  above-named  Thomas  Longueville  Jones, 
Charles  Thomas  Jones  and  James  Taylor,  or  to  the  heir-at-law 
of  each  of  them  respectively,  and  to  be  equally  divided  betweeni 
them :  and  I  do  hereby  declare  it  to  be  my  will  that  my  said' 
trustees  and  executors  respectively,  and  their  respective  heirs, 
executors  and  administrators  shall  be  accountable  only  for  such 
monies  as  they  shall  actually  and  bona  Jide  receive,  and  that  the 
one  shall  not  be  answerable  for  the  acCs  or  defaults  of  the  other  or 
others  of  them,  but  each  of  them  for  his  own  acts  and  defaults  only." 

The   will  was  proved  by  Thomas  Lcngueville   Jones,   Charles 
Thomas  Jones,  and  James  Taylor  in  July,  1821.     T.  L.  Jones  (who 
after  the  testator's  death  assumed  the  ^surname  of  Longueville)       [  *ri6o  ] 
died,  having  devised  all  estates  vested  in  him  as  a  trustee,  to  his 
son  and  heir  Thomas  Longueville. 

In  March,  1839,  which  was  some  years  after  the  death  of 
Thomas  Longueville  Longueville,  C.  T.  Jones  and  J.  Taylor,  as  the 
surviving  trustees  of  the  first  testator's  will,  agreed  to  sell  the 
testator's  residuary  real  estates  to  John  Price  for  57,000/.  On 
the  title  to  the  estates  being  investigated.  Price  was  advised  that 
Jones  and  Taylor  alone,  were  not  competent  to  sell  the  estates  and 
to  give  a  good  discharge  for  the  purchase-money  :  in  consequence 
of  which,  another  agreement  for  the  sale  of  the  estates  was  entered 
into  between  Price,  of  the  one  part,  and  Jones,  Taylor  and  Thomas 
Longueville,  as  the  heir  and  devisee  of  the  trust  estates  of  his  late 
father,  of  the  other  jmrt.  The  title  was  afterwards  approved  of, 
subject  to  the  following  questions,  namely,  whether  Jones  and 
Taylor  alone,  or  whether  they  and  Thomas  Longueville  were 
competent  to  sell  and  convey  the  estates  to  Price  and  to  give  a 
good  discharge  for  the  purchase-money,   or  whether  the  parties 
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beneficially  interested  in  the  purchase-money,  ought  not  to  join  in 
giving  the  discharge  ? 

The  bill  was  filed  for  a  specific  performance,  by  Jones  and 
Taylor,  against  Price  and  T.  Longueville.  Price  raised  the  above- 
mentioned  questions  by  his  answer,  and  also  submitted  that, 
according  to  the  true  construction  of  the  will,  the  purchase-money 
was  not  made  liable  to  the  payment  of  the  testator's  debts. 

Mr.  Knight  Brure  and  Mr.  Puiria,  for  the  plaintiffs : 

*  *  We  contend  that  the  trustees  took  as  joint-tenants  :  Knight 
v.  Gould  (1).  If,  however,  as  the  purchaser's  counsel  will  insist, 
the  word  "respective"  had  the  effect  of  making  the  trustees  tenants 
in  common,  then  the  two  surviving  trustees,  together  with  the  heir 
and  devisee  of  the  deceased  trustee  (who  is  willing  to  join  with 
them),  can  make  a  good  conveyance,  and  give  a  valid  discharge 
for  the  purchase-money.  Moreover  the  testator's  debts  are  clearly 
charged  upon  the  real  estates.     «     *     * 

Mr.  G.  Richards,  Mr.  Hodgson,  and  Mr.  Bagshaue,  for  the 
defendant  Price : 

*  *  Who  are  the  executors  of  the  will  ?  Not  only  the  three 
gentlemen  who  are  named,  but  they  and  their  respective  heirs  and 
assigns ;  and  they  and  their  respective  heirs  and  assigns  are  to 
pay  th6  debts :  Tounnend  v.  Wilson  (2),  Bradford  v.  Bdfield  (3), 
Hall  V.  Deu-es  (4). 

Mr.  Parnf  for  the  defendant  Longueville,  said  that  his  client 
was  ready  to  join  in  the  conveyance  and  receipt,  if  required  so  to 
do.  He  referred  to  Fisher  v.  Wigg  (5)  in  order  to  show  that  it  was 
doubtful  whether  the  trustees  took  as  joint-tenants  or  as  tenants  in 
common. 

Mr.  Knight  Butce,  in  reply,  said  that  the  persons  named  in 
the  will,  were  the  executors,  and  were  the  persons  by  whom  the 
debts  were  to  be   paid ;  and  that  the  superadded  words :  **  their 


(1)  89  R.  R.  212  (2  My.  &  K.  295). 

(2)  19  R.  R.  398  (1  B.  &  Aid.  (>08). 
{\^^  29  R.  R.  100  (2  Sim.  264). 

(4)  23  R.  R.  27  (Jac.  189).  On 
Townsfud  V.  TIV/sow  being  cit«d,  the 
ViCE-CiiANCELLOR  Baid  that  Lord 
Eldon  always  considered  that  case  to 
have   been    wrongly    decided.    Upon 


which  IlaU  v.  Dewes  was  cited,  in  order 
to  show  that,  although  Lord  Eldon 
disapproved  of  the  decision,  he  would 
not,  in  consequence  of  it,  compel  the 
purchaser  in  HaH  v.  DareM  to  take 
the  estate  which  was  the  subject  of 
that  suit. 

(5)  1  P.  Wms.  14. 
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respective  heirs  and  assigns/'  were  surplusage  and  nonsensical ; 
that  the  will  was  to  be  construed  so  as  to  give  them  an  estate 
commensurate  to  their  oflBce;  and  that  the  word  **  respective,"  was 
not  inflexible,  but  admitted  of  being  modified,  especially  in 
construing  the  language  of  a  will. 

The  Vice-Chancellor  [after  making  some  observations  upon  the 
cases  of  Tou-nsend  v.  IVihon,  Hall  v.  Dewes  and  Bradford  v. 
Brlfieldy  and  commenting  minutely  upon  the  words  of  the  will 
before  him,  said] : 
Looking  at  the  whole  of  this  will,  the  proper  course  seems  to  be, 
to  omit  altogether  the  word  **  respective,*'  and  to  construe  the  will 
just  in  the  same  manner  as  if  that  word  was  not  there,  and  then  it 
will  Le  all  plain  and  simple  ;  because  then  the  trustees,  when  they 
do  sell,  will  invest  in  their  joint  names.      The  words :  **  heirs  and 
assigns,"  are  inapplicable  to  the  public  funds :  they  must  mean, 
"  executors,  administrators  and  assigns  "  ;  that  is,  the  representa- 
tives  of  the  joint  body ;  for  they  alone  can,  by  any  possibility, 
receive  the  dividends  of  the  joint  fund. 

Declare  that  the  debts  are  charged  on  the  proceeds  of  the  sale  of 
the  real  estates,  and  that  the  two  plaintiffs  can  make  a  good 
title. 


Jones 

r. 
Prick. 


[569] 


SWEET  V.  CATEE(l). 

(11  Simons,  572—581 ;  8.  0.  5  Jur.  68.) 

A  publishor  who  hos  purchased  the  right  to  publish  and  sell  a  new 
edition  of  a  book  by  agreement  with  the  author  may  protect  the  edition 
from  infringement  by  injunction  in  equity  without  registration  of  the 
agreement. 

The  bill  stated  that,  for  some  years  past,  the  plaintiff  had  carried 
on  and  still  carried  on  the  business  of  a  law- bookseller  and 
publisher  in  Chancery  Lane ;  that,  in  1805,  the  defendant,  the 
Right  Honourable  Sir  Edward  Sugden,  composed  and  caused  to  be 
printed  and  published  a  work  called,  **  A  Practical  Treatise  of  the 
Law  of  Vendors  and  Purchasers  cf  Estates;"  that,  at  different 
times  subsequent  to  that  year,  eight  successive  editions  of  the  work 
were  printed  anJ  published,  and  that  Sir  E.  Sugden  made  various 
alterations  in  and  additions  to  the  work,  in  each  of  the  successive 
editions ;  that,  in  1839,  Sir  E.  Sugden  was  the  owner  of  and  legally 

(1)  A  licence  of  this  kind  is  not  an      and  see  Turk  v.  Vauiou  (1HS2)  51  L.  J. 
assignment  of  the  copyright:    Wumc      C^.  15.  .*i63,    -O.  A.  S. 
Y.  JloHtiffhfi'  (1874)  L.  K.  18  Eq.  497  ; 


1841. 
Feb.  H. 


Shadwell, 
V.-C. 

[672] 


440  1841.    CH.     11  SIMONS,  572—574.  [b.k. 

SwKET  entitled  to  the  copyright  of  the  work  and  of  the  several  *edition8 
Catee.  thereof ;  that,  in  the  beginning  of  that  year,  he  prepared  a  10th 
[  ••573  ]  edition  for  publication,  and,  in  that  edition,  he  made  very  extensive 
alterations  and  additions  to  the  work,  and  increased  the  same  to 
nearly  double  the  size  of  the  9th  edition  ;  that,  in  March,  1889,  the 
plaintiff  agreed  with  him  for  the  purchase  of  the  right  of  publish- 
ing the  10th  edition,  for  the  consideration  and  upon  the  terms  and 
conditions  after  mentioned ;  that  the  agreement  was  reduced  into 
writing,  and,  on  the  28th  of  March,  1839,  was  signed  by  Sir  E. 
Sugden  and  the  plaintiff,  and  was  as  follows:  **  The  Right  Hon. 
Sir  Edward  Sugden  having  prepared  a  new  edition  (the  10th)  of 
the  *  Treatise  of  the  Law  of  Vendors  and  Purchasers,'  and  S.  Sweet 
being  desirous  of  purchasing  the  same,  it  is  agreed  that  Messrs. 
Hansard  shall  print  2,600  copies  of  the  work,  in  type  and  page 
corresponding  with  the  6th  edition  of  the  *  Treatise  of  Powers,'  at  the 
sole  cost  of  S.  Sweet,  and  S.  Sweet  shall  pay,  to  Sir  E.  Sugden,  for 
the  said  10th  edition,  the  sum  of  (The  sum  to  be  paid  and  the 
instalments  by  which  it  was  to  be  paid  were  then  mentioned.  The 
first  instalment  was  to  be  paid  in  cash,  as  soon  as  the  edition  was 
printed  and  ready  for  publication :  the  second  instalment,  bj' 
an  approved  bill  payable  four  months  after  date;  and  the 
last  instalment,  by  an  approved  bill  payable  eight  months  after 
date ;  and  both  bills  were  to  be  dated  at  the  time  the  edition  was 
ready  for  publication).  The  work  to  be  divided  into  three  volumes, 
and  to  be  sold  to  the  public  for  3/.  in  boards ;  but,  should  it 
exceed  111  sheets  or  1776  pages,  a  proportionate  increase  is  to 
be  made  in  the  charge  to  the  public,  and  a  proportionate  addition 
made  to  the  consideration  to  be  paid  by  S.  Sweet  to  Sir  E.  Sugden. 
Fifteen  copies  in  boards  to  be  delivered  to  Sir  Edward,  free  from 
all  charge  or  expense."  The  bill  further  stated  that,  in  pursuance 
[  •574  ]  of  the  agreement,  the  plaintiff  *caused  2,500  copies  of  the  10th 
edition  of  the  work  to  be  printed  by  Messrs.  Hansard,  in  three 
volumes,  in  the  type  and  form  specified  in  the  agreement,  and  the 
said  10th  edition  of  the  work  was  published,  by  the  plaintiff,  on  the 
8tli  of  December,  1839 ;  that  the  plaintiff  had  paid  to  Sir  E.  Sugden 
the  purchase-money  agreed  to  be  paid  for  the  right  of  publishing 
the  said  10th  edition  of  the  work,  pursuant  to  the  terms  and  pro- 
visions of  the  agreement;  and  had  already  sold  a  considerable 
numler  of  the  copies  of  the  said  10th  edition,  but  that  a  large 
number  of  the  copies  of  such  edition  still  remained  in  his  hands 
unsold  ;  that,  in  November,  1840,  the  defendants  Cater  and  Maddox, 
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who  were  partners  as  booksellers  and  publishers  at  Laiinceston  in  swkbt 
Cornwall,  published  a  book  intituled:  "  A  Practical  Treatise  of  the  cater. 
Law  relative  to  the  Sale  and  Conveyance  of  Real  Property,  with  an 
Appendix  of  Precedents,  comprising  Contracts,  Conditions  of  Sale, 
Purchase  and  disentailing  Deeds,  &c.,  by  William  Hughes,  Esq.  of 
Gray's  Inn,  Barrister-at-Law ; "  that  the  plaintiff  had  lately 
discovered  (as  the  fact  was)  that  the  greater  part  of  the  last- 
mentioned  work  had  been  copied,  word  for  word  or  with  some 
colourable  alterations,  from  the  10th  edition  of  Sir  E.  Sugden's 
work,  and  without  Sir  Edward's  knowledge  or  consent;  that, 
although  some  of  the  passages  which  had  been  so  copied  were 
acknowledged  to  have  been  taken  from  Sir  E.  Sugden's  work,  yet, 
by  far  the  greater  portion  of  them  were  copied  without  any  such 
acknowledgment ;  that  the  printing  and  publishing  of  the  passages 
which  had  been  so  copied,  was  a  piracy  on  the  part  of  the 
defendants  Cater  and  Maddox,  of  the  10th  edition  of  Sir  E. 
Sugden's  work  published  by  the  plaintiff;  that  the  defendants, 
Saunders  and  Benning,  who  were  partners  as  law-booksellers  and 
publishers  in  Fleet  Street,  were  the  *London  agents  of  Cater  and  [  *«>7o  j 
Maddox,  and,  as  such  agents,  had  published  and  sold  Hughes's 
work  in  London  ;  that  the  legal  interest  in  the  copyright  of  Sir  E. 
Sugden's  work  so  as  aforesaid  purchased  and  published  by  the 
plaintiff,  had  never  been  duly  assigned  to  the  plaintiff,  and  the 
same  was  still  vested  in  Sir  E.  Sugden  as  the  author:  and  that 
Cater  and  Maddox  and  Saunders  and  Benning  insisted,  as  the 
plaintiff  was  advised  the  fact  was,  that  Sir  E.  Sugden  was, 
therefore,  a  necessary  party  to  the  suit. 

[The  bill  prayed  for  the  usual  accounts  and  consequential  relief 
and  for  an  injunction  to  restrain  the  sale  of  Hughes's  work.] 

The  defendants  Cater  and  Maddox  demurred  to  the  bill,  for  want       [  •■'»76  ] 
of  equity. 

Mr.  Jacob  and  Mr.  JVillcocky  in  support  of  the  demurrer  : 

*  *  The  plaintiff  has  purchased  not  the  copyright,  but  a  mere 
licence  to  publish  and  sell  2,500  copies  for  his  own  benefit;  and 
there  his  right  ends.  He  has  no  exclusive  licence  for  any  definite 
time:  there  is  nothing  whatever  to  preclude  Sir  E.  Sugden  from 
licensing  as  many  more  persons  as  he  pleases  to  sell  copies  of  his 
work.  *  *  The  language  of  the  Copyright  Act  (54  Geo.  III.  [  577  ] 
c.  156)  (1),  makes  it  quite  clear  that  no  one  but  the  author  or  the 

(1)  Eep.  o&  6  Vict,  c,  45, 
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Sweet       proprietor  of  the  copyright  of  a  book,  can  sue  in  a  ease  of  piracy. 

tatkr.  In  this  case,  the  author  has  not  given  to  the  plaintiff  even  the 
right  to  print  the  work ;  for  the  name  of  the  i^erson  by  whom  the 
copies  are  to  be .  printed,  and  the  type  and  page  in  which  they  are 
to  be  printed,  are  expressly  prescribed  by  the  agreement.  AVhen 
the  copies  have  been  printed  by  the  person  and  in  the  manner 
prescribed  by  the  agreement,  then,  and  not  till  then,  does  the 
plaintiff  acquire  any  right  to  them. 

Mr,  Knicfht  Bruce,  Mr.  Sharpe,  and  Mr.  H.  Sv{i(len,  appeared 
for  the  plaintiff;  but, 

The  Vice-Chancbllor,*  without  hearing  them,  [after  stating  the 
contract,]  said : 

i  -''^^  I  *     *     Now,  by  this  contract,  there  is  an  obligation  which  is 

binding  on  both  parties.     Sweet  is  to  sell  at  a  given  price ;  and, 
therefore,  Sir  E.  Sugden  has  bound  himself  to  abstain  from  doing 
anything  which  might  at  all  interfere  with  that  act  which  Sweet 
was  to  do.     Suppose  that,  before  the  2,600  copies  which  form  the 
10th  edition  are  sold,  Sir  E.  Sugden,  (to  put  a  hypothetical  case) 
should  fancy  that  he  had  a  right  to  sell  another  edition  to  another 
bookseller,  with  the  immediate  right  of  publication :  I  apprehend 
that  this  Court  would  certainly  restrain  him  from  doing  so  on  this 
contract  (i).     It  is  not  merely  optional  with  Sweet,  whether  he  will 
sell  or  not ;  l)ut  he  is  bound  to  sell,  and  to  sell  in  a  given  manner. 
It  is  most  probable  that,  when  Sir  E.  Sugden  drew  this  agreement, 
he  was  looking  forward  to  the  time  when  he  might  think  it  right  to 
publish  some  subsequent  edition ;  and  he  was  taking  care  to  impose 
an   obligation   on   Sweet   to   sell ;    and,  while    he    imposes    that 
[  •r>7i)  J       obligation,  he  is  himself  bound,  *at  the  same  time,  to  perform  his 
part  of  the  contract,  which  is,  not  to  interfere  with  the  sale  of  the 
book. 

I  think  that,  upon  the  plain  construction  of  this  contract.  Sweet 
has  obtained  a  right  in  the  copyright  of  the  work,  to  the  extent 
that  he  is  to  be  at  liberty  to  be  the  sole  publisher  of  it  until  the 
whole  edition,  consisting  of  2,500  copies,  shall  be  sold.  He,  there- 
fore, is  an  assign  of  the  copyright  in  a  limited  sense.     Consequently 

the  demurrer  must  be 

OverndciL 

(1)  But  in  Warue  v.  fionfMf/f  (1874)  of  copies  to  be  printed,  Jessel,  M.  R., 
r..  R.  18  Va[.  497,  where  thei-e  was  no  declined  to  protect  the  publisher  in 
definite  stipulation  as  to  the  number      tiiis  way. — O.  A.  S, 


^ 
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The  demurrer  having  been  overruled,  Swket 

r. 

('at  PR 

Mr,  KnUiht  Bruce  and  Mr.  Sharps  moved  for  the  injunction. 
They  pointed  out  several  passages  in  Mr.  Hughes's  work,  as  having 
l>een  taken  from  the  tenth  edition  of  Sir  E.  Sugden's  work. 

Mr.  Jacob  and  Mr.  Willcoch  contended  that  Mr.  Hughes's 
work  was  of  quite  a  different  character  from  Sir  E.  Sugden's,  and 
could  not  be  a  substitute  for  it ;  that  treating,  as  the  former  work 
did,  of  various  branches  of  the  law,  it  was  allowable  and  even 
necessary  to  take  some  parts  of  it  from  a  standard  work  like  Sir 
E.  Sugden's ;  and  that,  in  doing  so,  Mr.  Hughes  had  not  trans- 
gressed the  limits  of  fair  copying ;  that  some  of  the  passages 
alleged  to  have  been  copied,  were  contained  in  the  ninth  and  other 
prior  editions  of  Sir  E.  Sugden's  work ;  and,  as  the  plaintiff  sued 
as  proprietor  of  the  tenth  edition  only,  he  was  not  entitled  to  rely 
on  those  passages  in  support  of  his  case ;  and  that,  at  all  events, 
the  injunction  ought  not  to  be  granted,  unless  the  *plaintiff  would  [  ""-^o  ] 
undertake  to  try  his  right  in  an  action  at  law. 

The  Vice-Chancellor  : 

In  cases  of  this  nature,  if  the  pirated  matter  is  not  considerable, 
that  is,  where  passages,  which  are  neither  numerous  nor  long, 
have  been  taken  from  diflferent  parts  of  the  original  work,  this 
Court  will  not  interfere  to  restrain  the  publication  of  the  work 
complained  of ;  but  will  leave  the  plaintiff  to  seek  his  remedy  at 
law.  But,  in  this  case,  it  is  plain  that  the  passages  which  have 
been  pointed  out,  have  been  taken  from  the  plaintiff's  book,  and 
they  are  so  considerable,  both  in  number  and  length,  as  to  make  it 
right  that  this  Court  should  interfere. 

It  was  said  that,  with  respect  to  some  of  those  passages,  the 

plaintiff  had  no  right  to  complain,  because  they  were  contained  in 

prior  editions  of  Sir  E.  Sugden's  work.     But  I  do  not  think  that 

that  fact  at  all  alters  the  case :  for  the  entire  copyright  in  all  those 

prior  editions,  was  vested  in  Sir  E.  Sugden,  when  he  made  the 

agreement  with  the  plaintiff;  and  my  opinion  is  that  the  effect  of 

that   agreement  was  to  give  to  the  plaintiff,  as   against   Sir   E. 

Sugden  and  all  persons  claiming  under  him,  a  right  to  insist  that 

the  matter  contained  in  the  10th  edition  should  not  be  published, 

whilst  he  was  performing  his  part  of  the  contract,  by  selling  that 

edition  to  the  public.     And,  that  being  my  view  of  the  case,  I  think 

that,  although  the  passages  may  be  contained  in  some  prior  edition, 
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SwKKT       yet,  if  they  are  contained  in  the  10th  edition  as  well,  the  Court 
cateu.      ought  to  prevent  their  being  copied. 

It  was  said  that  the  injunction  ought  not  to  be  granted  unless 
[  *.^«i  ]       the  plaintiff  would  undertake  to  try  his  right  at  *law :  and  I  think, 

if  the  defendants  require  it,  that  that  term  ought  to  be  imposed  on 

the  plaintiff, 

Feb,  12.  Sir  E.  Sugden  having  declined  to  permit  the  plaintiff  to  bring 

the  action  in  his  name,  the  defendants  were  ordered  to  admit,  at 
the  trial,  that  the  plaintiff  was  the  legal  proprietor  of  the  copyright 
in  the  10th  edition  of  Sir  E.  Sugden's  work. 


1841.  SEELEY  V.  FISHER 


Feb,  5. 


(11  Simons,  581—583;  S.  C.  10  L.  J.  Ch.  274.) 


SHADWBLTi,  Where  there  are  two  rival  works,  the  Court  will  restrain  the  proprietor 

of  one  of  them  from  advertising  it  in  terms  calculated  to  induce  the 
f  '^^^  J  public   to  believe  that  it  is  the  other  work,  but  will  not   resti'ain  him 

from  publishing  an  advertisement  tending  to  disparage  that  other  work. 

Four  editions  of  the  Rev.  Thomas  Scott's  "  Commentary  on  the 
Bible  "  were  published  in  the  author's  lifetime.  At  his  death  he  and 
another  gentleman  under  his  superintendence,  were  engaged  in  and 
had  nearly  completed  the  revising  and  improving  of  the  4th  edition, 
with  a  view  to  the  publication  of  a  fifth.  The  4th  edition  having 
been  published  several  years  before  Scott's  death,  the  copyright  in 
it  had  expired.  After  his  death,  the  plaintiff,  who  was  the  owner 
of  the  copyright  in  the  revised  and  improved  work,  published  it 
under  the  title  of  "The  Tith  Edition  of  Scott's  Bible,  with  the 
Author's  last  Corrections  and  Improvements." 

In  January,  1841,  the  defendants,  Fisher  k  Co.,  began  to  publish, 
in  monthly  numbers,  an  illustrated  edition  of  Scott's  Bible ;  and 
advertised  it,  in  the  public  papers  and  on  the  wrappers  of  the 
numbers,  as  a  new  and  carefully  revised  edition  of  the  work,  and  as 
intended  to  contain  the  whole,  unadulterated  labours  of  the  author, 
1  ♦r)82  ]  not  as  re-edited  by  a  different  hand  and  an  inferior  mind,  *but 
precisely  as  the  learned  commentator  bequeathed  them  to  the 
world ;  the  edition  being  printed  from  the  last  which  the  author 
published  in  the  vigour  of  life. 

The  bill  alleged,  in  substance,  that  the  publication  of  the 
advertisement  was  a  fraud  upon  the  plaintiff,  inasmuch  as  it  was 
calculated  to  induce  the  public  to  believe  tht^t  the  defendant's 


Vol.  liv. 
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edition  contained  the  author's  last  corrections  and  improvements, 
the  copyright  in  which  belonged  to  the  plaintiff ;  whereas  it  did  not 
contain  any  of  those  corrections  or  improvements,  but  the  letter-press 
was  merely  a  reprint  of  the  4th  edition. 

The  bill  prayed  that  the  defendants  might  be  restrained  from 
selling  or  disposing  of  any  more  copies  of  their  publication,  having, 
on  the  wrappers  or  covers  thereof,  the  advertisement  or  announce- 
ment before  mentioned ;  and  from  printing,  or  publishing,  or 
causing  to  be  printed  or  published  any  advertisement,  statement  or 
announcement  purporting  that  their  publication  did  or  would 
contain  the  whole  of  the  commentary  and  observations  of  the  author 
as  written  by  him  or  as  bequeathed  by  him  to  the  world,  or  the 
whole  of  the  last  corrections,  improvements  and  additions  made,  by 
the  author,  to  his  work. 

Mr.  Knight  Bruce^  for  the  plaintiflF,  now  moved,  ex  parte,  for 
an  injunction  as  prayed  by  the  bill :  and 

The  Viob-Chancbllor  granted  it  on  the  ground  that  the  defen- 
dants were  selling  their  publication  under  a  representation  that  it 
was  the  plaintiff's. 

The  Lord  Chancbllor,  however,  on  the  motion  to  dissolve  being 
made  before  him,  said  that  the  whole  terms  *of  the  advertisement, 
and,  especially,  the  words :  '^  this  edition  being  printed  from  the 
last  which  the  author  published  in  the  vigour  of  life,"  (which  were 
omitted  in  the  injunction),  referred  only  to  the  4th  edition,  and 
represented  that  nothing  but  what  was  contained  in  that  edition, 
was  comprised  or  intended  to  be  comprised  in  the  defendants' 
publication  ;  and,  consequently,  that  the  advertisement  complained 
of,  did  not  hold  out,  to  the  public,  that  the  defendants'  work  con- 
tained any  matter  which  was  the  exclusive  property  of  the  plaintiff : 
that  although  it  further  alleged  that  any  additional  or  other  matter 
which  was  contained  in  any  edition  subsequent  to  the  4th,  was 
spurious  and  of  no  value,  that  allegation,  if  untrue,  was  no  subject 
for  an  injunction,  although  it  might  be  the  subject  of  an  action,  as 
being  a  libel  on  or  disparagement  of  the  plaintiff's  edition. 


Seeley 
r. 

FiSIlEK. 


[  •5g3  ] 


ArrORNEY-GENERAL  v.  SHORE. 

(11  SimouB,  592—64.1.) 

[Rbportbd  on  appeal  to  the  House  of  Lords  in  9  CI.  &  Fin.  355,     ^ 

'     Shadwell, 


184S. 

/V*.  14,15,16. 
May  y. 


under  the  title  of  Shore  v.  Wihon.] 


V..C. 

[  6U2  ] 


116  1840.     EX.  EQ.     4  YOUNGE  &  COLL.  25-34.       [R.n. 

COURT    OF    EXCHEQUER     (EQUITY). 
i8^<^'  CUDDEiV    0.  CARTWRIGHT. 

Jan,  20. 
(4  Y.  &  C.  25—34 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  E(i.  21  ;  4  Jur.  1180.) 

[Reversed  on  appeal  to  the  House  of  Lords  under  the  title  of 
IVhite  V.  Ciuhhn,  as  reported  hi  8  CI.  &  Fin.  766;  see  p.  176 
above.] 


i«4o.  DENYS    i;.    SHUCKBURGH  (I). 

Mf'irrh  f.'  {'^  Y.  &  C.  42—54  ;  S.  C.  5  Jur.  21.) 


[42  J 


A.  by  a  voluutary  bettlemeut  coiive^'ed  two  shares  in  c<3rtaiu  mines  to 
triistees  for  ninety-nine  years  if  A.  should  so  long  live,  in  trust  for  A.'s 
brother-in-law  B.  during  the  said  term  if  he  should  so  long  live,  with 
remainder  as  to  one  share  in  trust  for  A.'s  sister  C,  and  as  to  the  other 
share,  in  trust,  for  D.  the  son  of  B.  and  C,  to  hold  to  them  resj^ectivel}'^  for 
the  residue  of  the  said  term  if  they  should  so  long  respectively  live.  Upon 
the  death  of  B.,  in  the  lifetime  of  A.,  C.  and  D.  entered  into  possession  of 
^  their  respective  shares.  A.  afterwards,  by  a  deed  of  gift  executed  in  1826,  con- 
veyed all  his  remaining  interest  in  the  premises  to  D. ,  and  died  in  1 830.  After 
A.'s  death  C.  continued  by  mistake  in  possession  of  the  shai'e  which  had 
been  settled  upon  her  until  her  death  in  1835.  In  1839,  D.,  upon  examina- 
tion of  the  deed  of  1826  which  was  in  his  possession,  found  out  the  mistake, 
and  he  immediately  filed  his  bill  against  the  executoi's  of  C.  for  an  account 
of  the  rents  and  profits  received  by  her  since  the  death  of  A.  :  Held,  that 
inasmuch  as  D.  had  been  guilty  of  lavhts  in  not  finding  out  the  mistake 
earlier,  by  the  means  which  were  in  his  power,  he  was  entitled  to  an  account 
only  for  the  i)eriod  allowed  by  analogy  to  the  Statute  of  Limitations,  which 
in  this  case  was  six  years  before  the  filing  of  the  bill,  and  an  additional 
poiiod  during  which  ho  was  abroad. 

Where  the  rents  of  mines  are  reserved  by  means  of  payment  of  produce  in 
specie,  the  profits  will  be  considered  as  accruing  to  the  lessor  at  the  time  of 
receiving  the  produce,  and  not  at  the  time  of  the  sale  of  it ;  and  therefore 
the  statute  will  nm  from  the  time  of  i-eceipt,  and  not  fix>m  the  time 
of  sale. 

A  misapprehension  of  rights  under  a  deed,  not  aiising  from  the 
misconstruction  of  the  deed,  is  a  mistake  in  fact ;  and  consequently 
relievable  in  equity. 

There  can  be  no  ouster  between  tenants  in  common  in  possession ;  and 
therefore  if  one  takes  more  than  his  shai*e  of  the  rents,  the  only  remedy  is 
account ;  either  by  action  under  the  statute  of  Anne  or  by  bill  in  equity. 

In  trover  the  Statute  of  Limitations  i-uns  fi*om  the  time  of  convei-sion,  and 
not  from  the  time  of  sale. 

At  the  time  of  the  marriage  of  George,  Earl  of  Pomfret,  with 

[  ♦43  ]       Miss  Brown,  he  was  seised  in  fee  of  two  undivided  *fourth  parts 

of  certain  lead  mines  in  Yorkshire,  one  other  fourth  part  belonging 

(1)  Oihbs  V.  ihiild  (1881)  8  Q.  B.  D.  296,  affirmed  9  Q.  B.  Div.  59. 
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to  his  brother  Thomas  William,  afterwards  Earl  of  Pomfret,  and 
the  remaining  fourth  part  being  settled  upon  his  sister,  Lady 
Charlotte  Denys,  and  her  husband,  Peter  Denys. 

By  indentures  of  lease  and  release,  dated  the  22nd  and  28rd 
August,  1793,  being  the  marriage  settlement  of  George,  Earl  of 
Pomfret,  certain  manors  and  estates  in  Northamptonshire,  of  which 
he  was  seised,  together  with  the  before-mentioned  two  shares  in  the 
mines,  were  conveyed  to  trustees  to  the  use  of  Earl  George,  for 
life,  with  remainder  to  trustees  for  the  term  of  150  years,  to  secure 
a  jointure  of  2,000/.  a-year  to  his  intended  wife,  with  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail  male,  with  remainder 
to  Earl  George  in  fee. 

The  marriage  took  effect,  but  there  was  no  issue ;  and  ultimately 
Earl  George  and  his  wife  were  separated  by  divorce  a  meitsa  et  thoro, 
and  never  afterwards  lived  together. 

After  the  separation,  certain  indentures  of   lease  and  release, 
dated   the  21st  and  22nd  'October,  1813,  were  executed  between 
George,  Earl  of  Pomfret  of  the  first  part,  Peter  Denys  and  Lady 
Charlotte  Denys  his  wife  of  the  second  part,  the  plaintiff  George 
William  Denys,  the  son  of  the  said  Lady  Charlotte  Denys,  and 
Lady  E.  Denys,  his  wife  of    the  third  part,  and  W.  Baker  and 
W.    Manning    of    the   fourth    part,   whereby,   after   reciting  the 
marriage  settlement  of  Earl  George — the  marriage — the  fact  of  no 
issue — and  the  separation,  and  further  reciting  that  Earl  George 
was   desirous  of   settling  one  moiety  of   his  said  two  undivided 
shares  of  the  lead  mines,  and  also  the  other  moiety,  so  far  as  he 
had  power  to  settle  the  same,  to  such  estates  as  were  thereinafter 
mentioned ;  it  was  witnessed  that  in  pursuance  of  such  his  desire, 
and  in  consideration  of   his  friendship  to  Peter  Denys,  and  his 
affection  for  his  sister  Lady  Charlotte  Denys  and  her  children,  he, 
Earl   *George  granted   and   released   all  that  his  one  undivided 
moiety  or  half-part,  or  two  undivided  fourth  parts  or  shares  of  the 
said  lead  mines  to  the  said  Baker  and  Manning,  to  hold  to  them, 
their  executors,  administrators,  and  assigns,  for  the  term  of  ninety- 
nine  years,  to  commence  fi'om  the  date  of  the  lease,  if  he  the  said 
Earl  George  should  so  long  live,  upon  trust,  to  permit  the  said 
Peter  Denys  and  his  assigns  to  receive  the  rents,  issues,  and  profits 
thereof  for  the  said  term,  determinable  as  aforesaid,  if  he  should 
so  long  live ;  and  after  the  decease  of  the  said  Peter  Denys,  upon 
trust,  as  to  one  of  the  said  two  undivided  fourths  or  shares,  to 
permit  the  said  Lady  Charlotte  Denys  and  her  assigns  to  receive 
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the  rents,  issaes,  and  profits  thereof  for  the  residue  of  the  said' 
term  of  years  determinable  as  aforesaid,  if  she  shoald  so  long  live, 
and  after  her  decease,  if  she  should  die  during  the  said  term,  in* 
trust  for  the  said  Earl  George,  his  executors,  administrators,  and- 
assigns  for  the  residue  of  the  sand  term  ;  and  as  to  the  other  of  the* 
said  two  undivided  fourth  parts,  upon  trust  to  permit  the  plaintiff 
[G.  W.]  Denys  and  his  assigns  to  receive  the  rents,  issues,  and  profits^ 
thereof  during  the  residue  of  the  said  tenn  determinable  as  afore- 
said, if  he  should  so  long  Ihre,  and  after  his  decease,  if  he  should 
die  during  the  said  term,  upon  trust,  for  such  i>ersons  and  for  such 
estates  as  therein  mentioned.  And  by  the  same  indenture  of 
release,  Earl  George  granted  and  released  the  last-mentioned 
undivided  fourth  part,  subject  to  the  said  indenture  of  settlement 
to  the  use  of  the  said  Peter  Denys  and  his  assigns  during  his  life, 
with  remainder  to  the  use  of  trustees,  in  trust  to  preserve  the 
contingent  remainders,  with  remainder  to  the  plaintifif  for  his  life, 
with  divers  remainders  over. 

Peter  Denys  died  on  the  27th  June,  1816.  Upon  his  death  Lady 
Charlotte  Denys  entered  upon  her  original  fourth  share ;  and,  also, 
upon  that  which  had  been  settled  upon  her  by  Earl  George.  The 
plaintifif  also  entered  *upon  the  one-fourth  share  which  had  been 
settled  upon  him  upon  the  decease  of  his  father. 

By  indentures  of  lease  and  release,  dated  in  May,  1826  (being  a 
conveyance  by  way  of  gift  in  consideration  of  natural  affection). 
Earl  George  conveyed  all  his  reversionary  interest  in  the  share 
which  he  had  settled  upon  Lady  Charlotte  Denys  to  the  plaintifif 
for  his  life. 

George,  Earl  of  Pomfret,  died  on  the  7th  April,  1830,  and 
neither  Lady  Charlotte  Denys  nor,  as  it  appeared,  the  plaintifif 
having  any  conception  that  Lady  Charlotte's  interest  in  the  share 
settled  upon  her  by  her  brother,  determined  on  his  death,  she 
continued  in  possession  of  that  share  as  well  as  of  her  original 
share  until  her  death  on  the  17th  November,  1835. 

It  appeared  that  the  plaintifif  went  abroad  on  or  about  the 
9th  August,  1832,  and  that  he  remained  abroad  till  the  5th  April, 
1836. 

In  1839  Mr.  Martineau,  the  plaintifif*s  solicitor,  upon  examining 
the  deeds  relating  to  the  property,  discovered  that  the  plaintifif  was 
entitled  to  the  settled  share  of  Lady  Charlotte  Denys,  immediately 
upon  the  decease  of  Earl  George.  He  immediately  communicated 
his  discovery  to  the  executors  of  Lady  Charlotte  Denys  and  their 
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solicitors,  and  upon  applying  for  the  whole  arrears  of  profits  of 
that  share  from  the  death  of  Earl  George,  he  received  for  answer, 
that  the  executors  were  willing  to  account  for  all  profits  within  the 
six  years  preceding  the  demand,  subject  to  the  jointure  of  the 
Dowager  Countess  of  Pomfret ;  but  they  denied  the  plaintiff's  title 
to  any  arrears  beyond  that  period. 

The  plaintiff,  therefore,  now  brought  his  bill  against  the  executors 
of  Lady  Charlotte  Denys  and  other  parties,  praying  an  account 
and  payment  of  the  profits  which  had  been  received  by  Lady 
Charlotte  in  respect  of  the  share  comprised  in  the  deed  of  May, 
1826,  since  the  death  of  George,  Earl  of  Pomfret,  or  at  all  events 
since  the  9th  ^August,  1880,  when  the  plaintiff  went  abroad  as 
before  stated. 

The  other  defendants  to  the  bill  were  the  widow  of  Thomas 
William,  Earl  of  Pomfret  (who  was  the  devisee  of  that  Earl's  share 
and  his  executrix).  Dr.  Thorpe,  her  second  husband,  and  George 
William  the  present  Earl.  These  parties  claimed  contribution 
from  the  mines,  in  consequence  of  payments  which  had  been  made 
by  Earl  Thomas  William,  in  respect  of  the  jointure  of  the  widow 
of  Earl  George,  out  of  his  personal  estate  and  his  estates  in 
Northamptonshire. 

The  defendants,  the  executors,  by  their  answer  insisted  that  the 
produce  for  which  they  were  accountable  to  the  plaintiff,  and  for 
which  they  offered  to  account,  was  liable  to  contribute  to  the 
jointure  of  the  widow  of  Earl  George ;  but  that  they  did  not  other- 
wise refuse  to  account  for  the  profits,  save  as  to  such  as  accrued 
beyond  six  years  before  the  demand  made  by  the  plaintiff,  as  to 
which  they  submitted  he  was  barred  by  the  Statute  of  Limitations. 

It  appeared  in  evidence,  that  the  co-tenants  in  common  of  the 
mines,  employed  a  common  agent,  Mr.  Littlefair,  who  received  the 
profits  from  the  occupiers  in  the  shape  of  royalties,  consisting  of 
lead  ore.  He,  from  time  to  time,  as  he  received  the  lead,  conveyed 
it  to  a  wharf  at  Richmond,  where  a  division  took  place  of  it 
according  to  the  co-tenant's  respective  interests.  Each  allotment 
of  lead  was  marked  in  a  particular  manner ;  and  at  the  death  of 
Lady  Charlotte  Denys,  647  pieces  of  lead  so  allotted  to  her  were  at 
the  wharf.     These  were  afterwards  sold  by  her  executors. 
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Mr.  Simpkinsofif  and  Mr.  L.  Wigram,  for  the  plaintiff : 

The  effect  of  the  deeds  of  October,  1818,  was,  to  convey  one  of 
the  undivided  fourth  parts  to  trustees,  for  a  term  of  99  years,  if 
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Earl  George  should  so  long  live,  upon  trust  *for  Peter  Denys  if  he 
should  so  long  live,  with  remainder  to  Lady  Charlotte  Denys  if  she 
should  so  long  live.  It  was  therefore,  an  estate  for  99  years,  pur 
miter  vie,  determinable  on  the  death  of  Earl  George.  Therefore, 
upon  his  death,  Lady  Charlotte's  right  to  the  profits  of  this  share 
ceased.  As  to  the  other  fourth  part,  which  is  limited  to  the  plaintifT 
for  life,  after  the  death  of  his  father  there  is  no  question. 

The  only  point,  therefore,  which  really  requires  discussion,  is 
the  time  from  which  the  account  of  the  profits  of  the  first-mentioned 
share  is  to  be  taken ;  whether  from  the  death  of  Earl  George,  or 
from  the  time  the  plaintiff  left  this  country.     *     *     * 


(Alderson,  B.  :  If  the  right  to  sue  began  before  he  went  abroad, 
the  statute  would  begin  to  run.) 

This  is  a  case  of  mistake,  and  until  the  mistake  is  discovered,  a 
court  of  equity  will  not  bar.  Fraud  will  not  bar  in  equity,  nor,  as 
it  is  conceived,  at  law.  In  equity  mistake  is  on  the  same  footing 
[•48]  as  fraud:  Brookshank  v.  Smith  (i).  *  *  We  *submit  that 
this  is  a  mistake  of  fact.  Both  parties  knew  that  the  plaintiff 
was  entitled  after  Lady  Charlotte's  death.  The  mistake  was 
as  to  the  duration  of  her  interest.  If  it  had  been  a  question  on 
the  deed,  how  long  her  interest  was  to  continue,  it  might  be  a 
mistake  of  law;  but  not  where  there  was  a  mere  slip  or 
omission  to  assert  an  indisputable  right :  Naylor  v.  JVinch  (2). 

(Alderson,    B.  :    You  say  it  is  a  mistake  of  fact  as  to  what  is 
contained  in  the  deed.) 


[N9] 


It  is  a  mistake  as  to  the  duration  of  her  interest.     *     *     * 

Supposing  the  statute  applies,  it  is  to  be  considered  to  what 
produce  it  applies.  It  can  only  apply  to  the  money  received  by 
Lady  Charlotte,  antecedently  to  the  9th  August,  1882,  when  the 
plaintiff  went  abroad.  All  the  money  received  afterwards  she  was 
liable  to  refund.  The  moment  she  sold  the  lead,  and  not  till  then, 
she  was  liable  in  an  action  for  money  had  and  received.  *  * 
Here  the  conversion  was  not  complete  till  the  sale.  Before  she 
sold,  *every  thing  that  was  done  was  the  common  mistake  of  all. 
Littlefair  was  the  common  agent  of  all. 


(1)  2  Y.  &  C.  Ex.  Eq.  58. 


(2)  24  R.  B.  227  (1  Sim.  &  St.  555). 
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(Alderson,  B.  :  Did  be  not  sell  the  lead  ?  If  not,  it  was  marked  Dehys 
by  bim.  Wbenever  sbe  received  it  with  ber  own  mark,  she  shuck- 
converted  it.)  bukou. 

At  all  events,  Lady  Charlotte  was  in  the  situation  of  a  tenant 
in  common,  taking  more  than  she  was  entitled  to  as  against 
the  other  tenant  in  common.  Before  the  statutes  of  William  or 
Anne,  tenants  in  common  could  not  bring  actions  against  their 
co-tenants.  Therefore,  the  statute  of  James  did  not  apply  to 
their  case. 

Mr.   Wilcock  for  the  parties    claiming   under  Earl   Thomas 
William. 

Mr.  M.  A.  Shee  for  Earl  George  William.  *    *    * 

Mr.  Stuart  and  Mr.  Parry  for  the  defendants,  the  executors  of 
Lady  Charlotte  Denys : 

*    *     The  question  is,  whether  Lady  Charlotte  Denys's  posses-         [  6i  ] 
sion,    after   the    death   of   Lord   Pomfret,   was  not    an    adverse 
holding. 

(Alderson,  B.  :  It  is  not  a  question  of  possession.  It  is  the 
case  of  an  estate,  of  which  the  rents  are  in  the  possession  of  A.  B., 
an  agent,  who  has  given  her  too  much.) 

Then  the  plaintiff's  remedy  is  against  him  for  the  wrong,  and  his 
remedy  is  at  law.  But  he  puts  bis  case,  not  on  that  ground,  but 
on  the  ground  of  possession  by  mistake.  We  say,  on  the  other 
hand,  the  possession  was  adverse,  and  that  he  has  his  remedy  at 
law  for  mesne  profits. 

(Alderson,  B.  :  He  can  have  no  action  for  mesne  profits.) 
If  she  were  alive,  he  could  have  brought  ejectment. 

(Alderson,  B.  :  Tlien  he  could  have  got  mesne  profits.) 

Does  it  make  any  difference  that  sbe  vacates  possession  by  death  ? 

(Alderson,  B.  :  You  may  take  it  as  clear,  that  both  parties 
treated  the  property  as  hers.  You  cannot  say  she  took  it,  in  order 
to  put  the  plaintiff  out  of  what  he  had  a  right  to.  The  mere  fact 
of  her  taking  the  profits  is  no  evidence  of  adverse  possession :  you 
must  also  show  that  she  denied  the  plaintiff's  right  to  them.) 
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Supposing  we  are  wrong  on  the  question  of   adverse  possession, 
still  the  Statute  of  Limitations  applies. 

Mr.  Sivipkbison,  in  reply : 

The  plaintiff  has  a  right  to  an  account,  both  on  grounds  of 
general  equity  and  on  the  statute  of  Anne  (i).  Here  it  is  impossible 
to  say  there  was  any  ouster,  or  any  holding  equivalent  to  ouster. 

(Alderson,  B.  :  I  do  not  see  how  there  can  be  any  ouster 
while  the  tenants  in  common  are  in  possession.  If  one  takes  more 
than  his  share  of  the  rents,  that  is  the  subject  of  account.) 

Then  the  only  question  is  as  to  time ;  and  that  is  not  afifected  by 
the  Stat.  8  &  4  Will.  IV.  c.  27. 

Alderson,  B.  :  I  took  time  to  consider  this  case,  intimating, 
^however,  at  the  hearing,  that  I  thought  some  account  must  be 
directed  to  be  taken,  and  that  the  only  question  was,  from  what 
period  such  account  should  commence. 

Upon  full  consideration,  I  adhere  to  that  opinion.  It  seems  to 
me  quite  clear,  that  Lady  Charlotte  Denys,  against  whose  personal 
representatives  this  bill  has  been  filed,  took  an  interest  under  the 
conveyance  of  1813,  which  expired  as  to  one-fourth  of  the  mines 
in  question,  upon  the  death  of  her  brother.  Earl  George;  and 
that  she,  notwithstanding,  continued  to  receive  the  profits  arising 
both  from  that  one-fourth  which  she  held  in  her  own  right,  and  the 
one-fourth  the  interest  in  which  had  thus  ceased ;  while,  on  the 
contrary,  the  plaintiff,  Sir  George  Denys,  continued  to  receive,  as 
before,  the  profits  arising  from  one-fourth,  being  all  the  while 
entitled  to  those  of  the  one-fourth  which  his  mother  was  receiving. 
All  this  was  done  bo7id  Jide  without  any  fraud,  and  I  think  without 
any  arrangement  between  them,  under  a  misapprehension  of  their 
respective  rights.  It  is  said,  that  this  was  an  adverse  possession  of 
the  one-fourth  share  by  Lady  Charlotte ;  but  I  do  not  think  that 
it  was  so,  unless  it  can  be  contended  that  every  tenant  in  common 
receiving  more  than  his  share,  must  be  considered  as  in  adverse 
possession  of  the  surplus  so  received  by  him.  This  cannot  be  main- 
tained with  propriety ;  and  this  is  only  that  case.  Both  Lady 
Charlotte  and  the  plaintiff  had  a  right  to  receive,  and  did  during 
all  Ibe  time  receive,  a  share  in  these  rents  and  profits,  as 
tenants  in  common.      Then  this  seems  to  me  to  fall    expressly 

(1)  8  Ann.  c.  14. 
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within  the  statute  of  Anne,  which  gives  in  such  cases  an  action  of 
account  against  the  co-tenant  in  common  who  has  received  more 
than  his  share.  And  I  apprehend,  that  where  an  action  of  account 
will  lie,  a  bill  for  an  account  may  be  sustained.  I  am,  therefore,  of 
opinion  that  the  plaintifif  is  entitled  to  an  account,  and  I  shall  now 
proceed  to  consider  from  what  time  such  ^account  ought  to  go. 
The  plaintiff  contends,  that  he  has  established  that  this  receipt  has 
been  by  mistake  of  fact,  and  that  this  is  on  the  same  footing  as  fraud, 
and  prevents  the  operation,  if  made  out,  of  the  Statute  of  Limita- 
tions ;  which  in  equity  is  adopted  as  a  guide,  but  is  not  at  law 
binding  on  the  Court.  I  agree  in  that  conclusion,  if  the  circum- 
stances of  the  case  warrant  it.  But  here,  it  seems  to  me,  that  the 
plaintiff  had  the  means,  with  proper  diligence,  of  removing  the  mis- 
apprehension of  fact  under  which  I  think  he  did  labour.  He  had 
in  his  power  the  deed  on  which  the  question  turns ;  and,  although 
it  is  perhaps  rather  obscurely  worded,  still  I  think  he  has  allowed 
too  much  time  to  elapse  not  to  be  fairly  considered  as  guilty  of  some 
negligence ;  and  a  court  of  equity,  unless  the  mistake  be  clear,  and 
the  party  be  without  blame  or  neglect  in  not  having  discovered  it 
earlier,  ought,  in  the  exercise  of  a  sound  discretion,  to  adopt  the 
rule  given  by  the  statute  law  as  its  guide.  That  is  what  I  shall  do 
here^.  At  law.  Sir  George  Denys  would  be  barred  from  recovering 
all  sums  received  more  than  six  years  before  filing  his  bill,  had  he 
not  been  absent  from  England,  and  within  one  of  the  exceptions  of 
the  statute.  But  he  went  abroad,  and  so  continued  from  1832  to 
the  death  of  Lady  Charlotte.  I  think,  therefore,  that  the  account 
must  go  as  far  back  as  his  departure  from  England,  and  that  the 
Master  should  take  an  account  of  all  sums  received  after  that  time 
by  Lady  Charlotte. 

It  appears  from  the  facts  of  the  case,  that  the  mode  of  taking 
the  profits  was  by  assigning  certain  portions  of  the  lead  to  the 
respective  tenants  in  common.  From  the  moment  each  tenant  in 
common  took  possession  of  their  respective  shares,  the  receipt  of  the 
rents  seems  to  me  to  have  taken  place.  I  think  it  immaterial, 
therefore,  at  what  time  Lady  Charlotte  actually  received  the  money 
for  the  sale  of  the  lead,  if  she  took  possession  of  it  by  any  distinct 
act  before.  I  mention  this  my  opinion,  for  the  assistance  *of  the 
Master,  but  I  do  not  think  it  necessary  to  give  any  special  direction, 
in  my  decree,  to  that  effect,  unless  the  parties  wish  it. 

As  to  the  claims  of  Lord  Pomfret  the  infant,  and  the  executors 
of  Earl  Thomas  William,  for  contribution  in  respect  of  this  share,  I 


Dknys 

r. 
Shuck- 

BUBGH. 


[•63] 


[*54] 
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Denys       mean  not  at  present  to  decide  on  them,  though  I  entertain  a  strong 

Shuck-       opinion  that  they  cannot  be  entered  into  in  this  suit.     It  seems  to 

BURGH.       jjjg  |.jjg^^  these  are  mere  personal  claims,  and   that  they  will  be 

equally  capable  of  being  enforced,  whether  the   representatives  of 

Lady  Charlotte  retain,  or  the  plaintiff  recover,  the  arrears  of  the 

one-fourth  of  the  mines  in  question.     If  these  parties  think  they 

can  make  anything  of  those  claims,  it  will,  however,  be  open  for 

them  so  to  do  on  further  directions. 

For  that  period  also,  I  reserve  the  question  of  the  costs. 


IN  THE  CHANCERY  OF  THE  DUCHY  OF 

LANCASTER. 


1840.  SCARI8BEICK  v.   LORD   8KELMERSUALE. 

Jan,  9,  10. 
^'eb,4.  (4  Y.  &C.  78—118.) 
May  2S. 
When  a  real  estate  is  so  settled  that  it  must  on  the  death  of  a  parent  go  to 

[  78  ]  his  eldest  son,  and  provinion  is  made  by  that  i)arent  or  by  any  pei'son  in  loco 

2xirentis^  whether  by  settlement  in  contemplation  of  mamage,  or  by  will, 

for  the  younger  children  of  such  paivnt,  courts  of  equity  have  considered 

the  presumption,  that  it  was  intended  to  make  pro^-ision  for  all  the  children, 

so  strong,  as  to  warrant  it  in  holding  that  by  the  word  *•  younger"  must 

have  been  intended  all  except  the  one  child  who  succeeds  to  the  estate.     But 

this  does  not  apply  to  the  case  of  a  will  in  which  the  primary  intention  of 

the  testator  api)ears  to  have  been  to  found  certain  families,  or  to  do  s(jme- 

thing  beyond  merely  making  a  provision  for  children.     And  the  circumstance 

that  the  will  is  of  an  executory  nature  will  make  no  difference. 

[Affirmed  on  appeal  to  the  House  of  Lords  in  1847,  as  reported 
under  the  title  of  Bootle  v.  Scarisbnck,  in  1  H.  L.  C.  167,  where  the 
judgment  of  Maule,  J.,  on  this  hearing  is  set  out  at  length.] 


18*0.  GEUGEON   V.  GERRARD. 

Feb  4. 
May  28.  (4  Y.  &  C\  119—134.) 

r  jj^  n  After  a  first  mortgage  has  been  paid  off,  the  second  moi'tgagee  may  file  a 

bill  to  have  the  legal  estate  conveyed  to  him  without  prnjang  to  foreclose 
the  mortgage ;  and  it  seems  he  may  do  this,  at  the  peril  of  costs,  until  the 
day  of  payment  under  a  decree  for  redemption  obtained  against  him  by  the 
mo^gtigor. 

Until  the  mortgagee  is  actually  paid  off  by  his  own  consent  or  by  decree 
of  the  Court,  he  retains  the  character  of  mortgagee,  with  all  the  rights 
incident  to  it,  and  may  therefore  file  n  bill  for  foi-eclosure,  notwithstanding 
a  notice  by  the  mortgagor  to  pay  off  the  mortgage,  and  even  notwithstanding 
a  decree  for  redemption. 

Qiiarff  whether  a  second  nioi-tgagee,  who  upon  payment  of  the  first 
mortgage  gets  in  the  legal  estate,  can  consolidate  this  mortgage  with 
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another  mortgage,  I)reviou8ly  executed  to  him  by  the  same  mortgagor,  of      Gbuoeon 
a  different  property.  p- 

A.  being  indebted  to  his  bankers,  executed  a  deed  purporting  to  be  a      CtErrard. 
mortgage  to  them  for  securing  the  debt.    After  executing  it,  he  delivered 
it  to  his  attorney,  who  retained  it  in  his  possession  till  A.*s  bankruptcy, 
which  occurred  about  a  month  afterwards.    The  attorney  then  delivered  it  to 
the  mortgagees :  Held,  that  this  was  a  good  delivery  by  A.  to  the  mortgagees. 

Where,  under  a  bankruptcy,  parties  have  proved  their  debts  on  the 
footing  of  holding  no  security,  they  will  not  generally  be  permitted  to 
withdraw  their  proof  and  set  up  a  security  ;  but  ignorance  of  the  existence 
of  a  security  may  be  ground  for  granting  relief  to  a  party  who  has  so  proved 

Issue  directed  to  try  whether  the  execution  of  a  certain  deed  was  an  act 
of  fraudulent  preference  in  contemplation  of  banki-uptcy. 

The  bill  was  filed  by  the  plaintiff  Grugeon,  as  the  public  officer 
of  the  Commercial  Bank  of  England,  and  by  the  other  plaintiff 
Hamilton,  as  a  trustee  for  the  Bank,  against  four  persons  of  the 
names  of  Gerrard,  and  against  Eoger  Haydick,  Richard  Ellison, 
and  Thomas  Wylie,  who  were  the  assignees  of  Thomas  Griffiths,  a 
bankrupt.  The  object  of  the  suit  was  to  obtain  from  the  Gerrards 
an  assignment  of  certain  leaseholds  for  years,  which  had  been 
mortgaged  to  them  by  Griffiths  before  his  bankruptcy,  and  the 
money  due  on  which  mortgage  had  been  paid  off  after  the  bank- 
ruptcy. 

The  case  made  by  the  bill  was  as  follows :  On  the  21st  of  June, 
1836,  Griffiths  being  indebted  to  the  Bank  in  a  sum  of  868i.  17».  on 
two  bills  of  exchange,  and  being  entitled  to  the  leaseholds  in 
question,  subject  to  the  Gerrards*  mortgage,  assigned  the  same 
by  way  of  second  mortgage  to  one  Langton,  who  was  then  the 
manager  of  the  Commercial  Bank,  for  the  purpose  of  securing 
payment  to  the  Bank  of  the  sum  of  468/.  17«.,  part  of  the  before- 
mentioned  debt  of  868/.  lis. 

On  the  15th  of  July,  1836,  a  fiat  in  bankruptcy  issued  against 
Griffiths,  under  which  he  was  duly  found  a  bankrupt,  and  the 
defendants  Haydick,  Ellison,  and  Wylie  were  appointed  his 
assignees. 

In  the  course  of  the  following  autumn,  the  assignees  agreed  to  [  120  ] 
sell  to  a  person  of  the  name  of  Marshall  the  chief  part  of  the 
mortgaged  property  at  the  price  of  2,200/.  A  deed  of  assignment 
to  Marshall  was  prepared,  whereby  the  Gerrards,  in  consideration 
of  1,750/.,  the  principal  sum  due  to  them,  and  Langton,  in  con- 
sideration of  450/.  paid  to  him,  were  made  to  concur  with  the 
assignees  in  assigning  to  Marshall.  This  deed  bore  date  the  28th 
of  December,  1836.  It  was  not,  however,  executed  by  all  the 
necessary  parties  until  the  22nd  of  April,  1837 ;  and,  previously 
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Gbugeon  to  its  execution,  it  was  discovered  that  there  would  not  be  so 
GerbIbd.  large  a  sum  as  450i.  coming  to  Langton  over  and  above  the  money 
due  to  the  Gerrards,  there  being  an  arrear  of  interest  and  certain 
other  sums  due  to  the  Gerrards,  to  be  deducted  out  of  the  450/., 
which  reduced  it  to  2741.  4«.  lOd.  In  consequence  of  this,  the 
solicitor  of  the  Bank  refused  to  deliver  up  the  deed  which  had  been 
executed  by  Langton,  until  a  memorandum  had  been  drawn  up  and 
signed  by  the  assignees,  stating  the  circumstance  and  admitting 
that  the  sum  of  4501.  was  not,  in  faCt,  paid  to  the  Bank,  but 
only  the  sum  of  2741.  48.  lOd.  This  memorandum  bore  date  the 
21st  of  April,  1887. 

On  the  completion  of  the  purchase  on  the  following  day  (the 
22nd),  the  title-deeds  of  such  part  of  the  property  mortgaged  to 
the  Gerrards  as  was  not  sold  to  Marshall,  were,  with  the  privity 
and  approbation  of  the  assignees,  handed  over  by  the  solicitor  of 
the  Gerrards  to  the  solicitor  of  the  Bank. 

In  the  following  month  of  May,  1887,  Langton  ceased  to  be  the 
manager  of  the  Bank,  and  the  plaintiff  Hamilton  was  substituted 
for  him.  Langton,  then,  by  a  deed  dated  the  24th  of  May,  1887, 
assigned  to  Hamilton  all  his  interest  in  the  unsold  part  of  the 
leaseholds  in  trust  for  the  Bank.  Under  these  circumstances,  the 
plaintiffs  insisted  that  they  were  entitled  to  call  on  the  Gerrards  to 
[  *i2i  ]  assign  *to  the  plaintiff  Hamilton  the  legal  interest  in  the  unsold 
leaseholds ;  and  the  bill  accordingly  prayed  that  they  might  be 
decreed  so  to  do. 

The  Gerrards,  by  their  answer,  admitted  that  all  their  claim 
had  been  satisfied,  and  submitted  to  act  as  the  Court  should 
direct. 

The  assignees,  by  their  answer,  in  the  first  place,  disputed  the 
validity  of  the  security  given  to  Langton,  on  the  ground  that 
the  deed  was  improperly  delivered,  being  merely  delivered  by 
Griffiths  the  bankrupt  to  his  attorney  Thompson,  and  retained  by 
Thompson  (i),  and  that  in  fact  the  security  was  given  without  any 
privity  of  the  Bank,  and  did  not  come  into  the  possession  of  the 
Bank  until  after  the  bankruptcy ;  and,  in  confirmation  of  this 
allegation,  they  stated,  that,  after  the  bankruptcy  a  person  of  the 
name  of  Turner,  one  of  the  partners  in  the  Bank,  proved  under  the 
commission  for  the  full  sum  of  863Z.  17«.,  being  the  whole  amount 
due  on  the  two  bills,  and  by  his  deposition  in  support  of  the  proof, 

1)  The  circumstances  of  the  delivery  are  detailed  in  the  judgment.  See  post, 
pp.  401    462. 
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swore  that  the  Bank  held  no  security  except  the  two  bills  of     Gbugcon 
exchange.     They  also  stated,  in  general  terms,  that  the  security     qebb'aro. 
was  a  fraudulent  preference,  and  therefore  void  against  the  general 
creditors. 

The  assignees  further  contended,  that,  even  supposing  the 
security  to  be  good,  still  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  by  the  bill,  because  they  the  defendants  had  fre- 
quently offered  to  pay  to  them  the  full  balance  of  the  468/.  17«., 
which  the  plaintiffs  refused* to  accept,  claiming  not  only  to  hold 
the  mortgaged  propei'ty  remaining  unsold  as  a  security  for  the 
residue  of  the  468/.  17«.,  but  also  to  [tack  to]  (1)  it  the  sum  of  400/., 
which  was  not  secured  by  the  mortgage  in  question,  but  which 
was  secured  by  a  mortgage  of  other  property  situate  in  ^Canning  [  *122  ] 
Street,  Liverpool,  of  no  value.  And  the  defendants,  by  their 
answer,  repeated  the  offer,  to  pay  the  balance  of  the  468/.  17^.,  and 
submitted,  that,  under  those  circumstances,  the  plaintiffs  had  no 
right  to  call  for  an  assignment  of  the  legal  estate.  After  the 
answers  were  put  in,  the  plaintiffs  amended  their  bill,  by  stating, 
that  the  assignees  alleged  that  they  had  contracted  to  sell  the 
unsold  part  of  the  mortgaged  property  to  a  man  of  the  name  of 
Bruce,  who  was  made  a  defendant,  and  duly  put  in  his  answer 
insisting  on  his  contract. 

The  answers  were  replied  to  and  witnesses  were  examined,  and 
the  cause  was  heard  before  the  Vice-Ghancellor  of  the  county 
palatine  of  Lancaster,  and  a  decree  was  made  on  the  16th  of 
August,  1839,  whereby  it  was  ordered  that  the  defendants,  the 
Gerrards,  should  execute  to  the  plaintiff  Hamilton  an  assignment 
of  the  unsold  part  of  the  mortgaged  property,  with  all  necessary 
directions  for  that  purpose.  . 

From  that  decree  the  defendants  the  assignees  appealed  to  the 
Chancellor  of  the  duchy  ;  insisting — first,  that  the  plaintiffs  made 
out  no  case  entitling  them  to  any  relief  at  all;  and  secondly, 
that,  at  all  events,  the  defendants  were  entitled,  before  relief 
was  given  to  the  plaintiffs,  to  have  the  validity  of  the  mortgage 
inquired  into. 

Mr.  Girdlestone  and  Mr.  Geldart,  for  the  plaintiffs : 

*    *    The  case  made  by  the  assignees  is  inconsistent  with  itself ;        [  123  ] 
for  they  dispute  the  validity  of  the  movtgage,  and  yet  they  offer  to 
pay  all  that  is  due  on  the  mortgage. 

(1)  Or,  moro  correctly,  *'  consohdate  with."  -  O.  A.  S. 
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Gruobon  Mr.  G.  Richards,  and  Mr.  Walker,  for  the  assignees : 

Gbrrard.  *  *  Previously  to  the  21st  April,  1887,  the  plaintiffs  were 
'■  ^  second  mortgagees,  and  might  have  redeemed  the  Gerrards  and 
foreclosed  the  assignees.  The  plaintiffs  have  no  legal  interest, — no 
right  except  by  the  means  of  a  couH  of  equity.  If  the  assignees  had 
tendered  to  the  Gerrards  the  money  due  to  them,  they  would  have 
been  bound  to  re-assign  either  to  the  assignees  or  to  their  nominee. 
The  only  right  of  the  second  mortgagee  was  to  redeem  the  first 
mortgagee  and  foreclose  the  mortgagor.  There  is  no  instance  of  a 
second  mortgagee  filing  a  bill  merely  to  get  in  a  legal  estate,  and 
[  125  1  that  for  a  collateral  purpose.  *  *  There  is  no  instance  in  which 
a  court  of  equity  has  ordered  the  first  mortgagee,  on  receiving  his 
money  to  assign  the  security  to  the  subsequent  mortgagee,  except 
on  a  bill  to  redeem  and  foreclose.  In  the  case  of  two  mortgages, 
where  the  money  due  on  one  is  tendered,  we  do  not  say  that  the 
mortgagee  is  bound  to  receive  it;  but  if  he  does  not,  he  cannot 
afterwards  file  his  bill  to  perfect  one  security,  the  money  due  on 
which  has  been  tendered. 
[  •126  ]  As  to  the  question  of  fraudulent  preference  :  it  is  clear  *that  the 

mortgage  transaction  of  the  21st  June,  1836,  was  not  in  the  usual 
course  of  business.  The  deed  was  retained  by  Thompson  as  the 
solicitor  of  Griffiths.  Notice  was  given  by  him  to  the  Gerrards  as 
the  solicitor  of  Griffiths.  No  notice  was  given  by  or  on  behalf  of 
the  Bank.  An  inquiry  ought  at  all  events  to  be  instituted  as  to  the 
validity  of  the  mortgage.  The  affidavit  of  Turner  on  the  2nd  August, 
1836,  Turner  being  a  partner  in  the  Bank,  strongly  confirms 
the  suspicion  as  to  the  bona  Jides  of  the  mortgage.  It  shows 
Thompson  was  acting  for  the  bankrupt  and  not  for  the  Bank. 
With  respect  to  Turner's  proof,  it  may  be  remarked  that,  if  a  party 
holding  securities  proves  as  if  there  were  no  securities,  he  will  lose 
the  benefit  of  those  securities.     ♦     *     ♦ 

Mr.  Girdlestone,  in  reply : 

The  plaintiffs  are  not  bound  to  say  why  they  have  not  filed  a 
bill  to  foreclose  or  redeem.  It  is  sufficient  that  they  have  filed  a 
bill  asking  for  relief,  to  which  they  are  entitled.  Even  if  the 
question  rested  on  an  offer  to  pay,  no  such  offer  is  shown.  The 
answer  does  not  state  any  distinct  offer.  The  defendant  says, 
the  plaintiffs'  mortgage  deed  contains  no  contract  to  convey  the 
legal  estate ;  but  it  contains  a  covenant  for  further  assurance,  and 
therefore  when  the  mortgagor  paid  off'  the  first  moi'l>;age,  he  was 
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bound  to  enable  the  second  mortgagee  to  get  in  the  legal  estate.     Qkuobon 

For  whom  were  the  Gerrards  trustees  when  their  debt  was  satisfied  ?     Gkrbabd. 

Clearly  for  all  parties  entitled,  according  to  their  interests.     When 

they  are  satisfied,  all  parties  coming  after  them  had  the  benefit  to 

which  they  were  entitled.    The  Gerrards  were  in  fact  *redeemed.       [  *127  ] 

It  is  argued  that  you  cannot  file  a  bill  as  second  mortgagee  to  redeem 

the  first  mortgagee,  without,  at  the  same  time,  seeking  to  foreclose 

the  mortgage :  but  that  does  not  apply  to  the  circumstances  of  the 

present  case. 

Maule,  J.,  now  delivered  the  judgment  of  the  Court.    After  stating       ^^/^y  28. 
the  facts,  his  Lordship  proceeded  as  follows : 

As  the  claim  of  the  Gerrards  was  fully  satisfied  out  of  the 
proceeds  of  such  part  of  the  mortgaged  property  as  was  sold  to 
Marshall,  it  is  clear  that  they  became  mere  trustees  of  the  unsold 
part,  for  the  benefit  of  the  persons  entitled  to  the  equity  of  the 
redemption,  according  to  their  respective  interest  in  the  property, 
i.e.  assuming  the  validity  of  the  mortgage  of  the  21st  June,  1836, 
in  trust  in  the  first  place,  for  the  plaintiff  Hamilton  as  representing 
the  Bank,  and  subject  thereto,  in  trust  for  the  assignees.  Prima 
facie,  therefore,  the  plaintiffs  would  clearly  be  entitled  to  perfect 
their  security  by  getting  in  the  legal  estate  thus  outstanding  in 
the  Gerrards.  The  defendants,  however,  insist  that  the  plaintiffs 
no  longer  possess  this  right;  because,  they  say,  that  on  various 
occasions  previous  to  the  filing  of  the  bill,  they  offered  the  plaintiffs 
to  pay  to  them  the  full  balance  secured  by  the  mortgage  of  the 
21st  June,  1836,  after  deducting  the  sum  of  274/.  4«.  lOJ.  which 
had  been  paid  on  occasion  of  the  settlement  with  Marshall,  in 
April,  1837 ;  and  this  offer  they  repeat  in  their  answer.  They 
contend,  that  the  plaintiffs  can  have  no  right  to  hold  the  property 
except  as  a  security  for  the  balance  of  the  468/.  17«.,  and  that  they 
cannot,  by  refusing  to  receive  that  balance,  acquire  a  right  to  call 
for  an  assignment  of  property,  to  which,  if  their  claim  as  mortgagees 
was  satisfied,  they  could  have  no  title. 

We  are,  however,  of  opinion,  that  this  view  of  the  case  is  altogether 
erroneous.  Assuming  the  validity  of  the  deed  of  the  21st  June, 
1836,  the  assignees  and  the  *plaintiffs  stand  to  each  other  in  the  C  *^^^  ] 
relation  of  mortgagor  and  mortgagee.  The  assignees  have  no  means 
of  putting  an  end  to  that  relation,  except  by  filing  a  bill  to  redeem. 
The  plaintiffs  cannot  compel  the  assignees  to  file  such  a  bill,  and 
remaining  as  they  do,  and  must  continue  to  do  until  redeemed. 
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Gbuokom  mortgagees  of  the  property  in  question,  they  have  undoubtedly  a 
Grbbaed.  nght  to  get  in  all  outstanding  legal  estates,  in  order  to  perfect  their 
security.  The  statements  in  the  answer  of  the  ofifers  to  pay  are 
extremely  vague ;  but  even  if  they  had  been  quite  distinct,  and  even 
if  an  actual  tender  of  the  supposed  balance  had  been  proved,  the 
case  would  not  have  been  varied.  Where  the  only  relation  between 
two  parties  is  that  of  debtor  and  creditor,  the  debtor  may  for  many 
purposes  relieve  himself  by  tendering  the  money  due ;  but  this  is 
not  the  case  as  between  mortgagor  and  mortgagee.  A  mortgagee 
is  not  bound  to  accept  the  mortgage  money  when  tendered,  unless 
reasonable  notice  has  been  given  of  the  intention  to  pay  him  off, 
and  even  after  notice,  he  may  refuse  to  receive  the  sum  tendered, 
and  dispute  the  account ;  and  the  only  remedy  of  the  mortgagor 
will  at  last  be  to  file  a  bill  for  redemption.  If,  indeed,  on  such  a 
bill,  it  should  appear  that  the  moiligagor,  after  giving  to  the 
mortgagee  six  months'  notice  of  his  intention  to  pay  off  the 
mortgage,  had  actually  tendered  to  him  the  full  amount  of 
principal,  interest,  and  costs,  and  that  the  mortgagee  had 
obstinately  refused  to  receive  it,  and  so  had  rendered  a  suit 
necessary,  the  Court  would,  probably,  fix  the  cost  of  the  suit  on 
the  mortgagee.  Still,  however,  he  must,  until  actually  paid  off, 
retain  the  character  of  mortgagee  with  all  the  rights  incident  to  it. 
The  mortgagor,  notwithstanding  a  notice  to  pay  off  the  mortgage, 
and  even  notwithstanding  a  decree  for  redemption,  may  make 
default  when  the  actual  time  for  payment  arrives ;  and  it  would 
therefore  be  unjust  to  let  the  mortgagee,  in  the  mean  time,  act  in 
reference  to  his  securities,  precisely  as  if  he  was  for  ever  to  continue 
[  ♦129  ]  *the  owner  of  the  mortgaged  property.  The  mortgagee  may,  when 
the  mortgagor  tenders  to  him  the  amount  which  he  admits  to  be 
due,  dispute  the  accuracy  of  the  account  as  calculated  by  the 
mortgagor.  He  may,  as  the  plaintiffs  do  in  this  case,  claim  a 
right  to  tack  some  other  debt.  Such  claims  may  obviously  give 
rise  to  questions  of  great  importance,  which  can  only  be  settled  in 
a  suit  properly  framed  for  taking  all  necessary  accounts,  and  in 
which  the  mortgagor  will  be  bound  to  pay  what  shall  be  found 
due  on  the  resul  such  accounts,  or  else  to  stand  foreclosed  of  his 
right  of  redemption.  It  would  be  most  unjust  to  a  mortgagee,  to 
permit  the  question  of  the  amount  for  which  he  is  entitled  to  hold 
his  security,  to  be  incidentally  raised  in  a  suit,  not  so  framed  as  to 
bind  the  mortgagor  either  to  pay  the  amount  due  when  ascertained, 
or  else  to  stand  foreclosed.    The  defendants,  the  assignees,  by  their 
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answer,  offer  to  pay  what  is  due  on  the  mortgage ;  but  there  is  no     Gbuobon 
such  oflfer  in  case  the  plaintiffs  should  establish  their  right  to  tack     gerbakd. 
the  Canning  Street  mortgage ;  and  the  offer  would  give  no  power 
to  the  Court  to  decree  a  foreclosure  if,  eventually,  the  parties  should 
make  default  in  paying  pursuant  to  their  offer. 

This  being  our  view  of  the  case,  it  is  unnecessary  to  discuss  the 
question  so  much  argued  before  us,  as  to  whether  the  plaintiff  has 
or  has  not  a  right  to  tack  the  Canning  Street  mortgage  to  that  of 
the  remaining  property  in  Craven  Street. 

Our  judgment  proceeds  on  the  ground  that  the  plaintiff  (assuming 
the  validity  of  the  deed  of  21st  June,  1886)  is  certainly  a  mortgagee 
of  the  property  in  question;  and  that  as  such  mortgagee,  whether 
the  sum  due  to  him  be  that  for  which  he  contends,  or  only  the 
smaller  sum  admitted  by  the  assignees,  still  he  has  a  right  to  call 
for  an  assignment  of  the  legal  estate  in  that  property  of  which 
he  is  to  some  extent  the  mortgagee,  and  of  which  the  ^Gerrards  [  *130  ] 
have  become  mere  trustees  without  any  beneficial  interest  in 
themselves. 

In  these  remarks  we  have  proceeded  on  the  assumption,  that  the 
plaintiff's  mortgage  of  the  Craven  Street  property  is  a  good  un- 
impeachable security.  But  this  is  disputed  by  the  assignees. 
They  contend,  first,  that  the  deed  was  never  a  valid  instrument, 
by  reason  of  its  never  having  been  properly  delivered.  Should 
this  be  decided  against  them,  they  say  secondly,  that  the  Bank 
having  by  Turner,  one  of  their  members,  proved  the  full  amount 
of  the  mortgage  under  the  commission,  has  thereby  \q&t  its  right 
to  resort  to  the  security ;  and  thirdly,  that  at  all  events,  inquiry 
ought  to  be  instituted  for  the  purpose  of  satisfying  the  Court 
whether,  the  mortgage  is  not  void,  as  having  been  a  fraudulent 
preference  in  contemplation  of  bankruptcy. 

On  the  first  point, — the  supposed  original  invalidity  of  the  deed, 
by  reason  of  a  want  of  proper  delivery,  we  think  there  is  not, 
either  on  principle  or  authority,  any  foundation  whatever  for  the 
arguments  of  the  defendants. 

It  appears  from  the  evidence  of  William  Morris,  who  was  a  clerk 
of  the  late  Mr.  Thompson,  that  he,  by  the  direction  of  Mr.  Thompson, 
procured  Griffiths  to  execute,  i,e,  to  sign,  seal,  and  deliver,  the  deed 
in  question.  On  the  authority  of  the  case  of  Doe  d.  Gamons  v. 
Knight  (i),  and  many  previous  cases  there  referred  to,  this  was 
quite  sufficient  to  render  the  deed  operative,  even  if  it  had  been 
(1)  29  R.  B.  355  (and  see  the  Preface  to  that  volume) ;  (5  B.  *  C.  671). 
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Gbcjgeon  retained  by  GriflSths  in  his  own  hands.  But,  in  fact,  he  did  not 
gebkard.  retain  it ;  it  was  delivered  to  Thompson  without  any  direction  for 
treating  it  as  an  escrow,  or  anything  to.  cut  down  or  narrow  the 
full  legal  effect  of  a  delivery.  Thompson  retained  it  from  the  time 
of  its  execution,  till  it  was  delivered* by  Morris,  soon  after  the 
[  *i-^i  ]  bankruptcy,  to  Mr.  Watson,  as  solicitor  for  the  Bank.  It  is  *true, 
that  Thompson  was  the  solicitor  of  Griffiths,  and  was  not  the 
solicitor  of  the  Bank ;  but  there  is  nothing  to  show  (even  if  that 
weriB  material)  that  Thompson  held  the  deed  as  solicitor  of 
Griffiths;  and,  on  the  contrary,  the  circumstance  of  his  having 
intentionally  (as  it  should  seem)  absented  himself  at  the  time  of 
the  execution,  and  having  directed  his  clerk  to  get  it  executed,  and 
having  then  taken  possession  of  the  deed,  rather  leads  to  a  contrary 
inference.  It  appears,  moreover,  probable,  from  the  deposition 
made  by  Turner  on  proving  under  the  commission,  as  that 
deposition  is  stated  in  the  answer  of  the  assignees,  that  Mr. 
Thompson  had  given  to  the  Bank  a  verbal  guarantee  that 
Griffiths  would  pay  his  debt ;  and  this  suggests  a  very  natural 
and  obvious  reason  why  Thompson  should,  for  his  own  security, 
be  anxious  that  the  mortgage  should  be  executed.  And  when  to  all 
this  we  add,  that  on  the  day  after  the  execution,  Thompson  gave 
formal  notice  of  the  deed  to  the  prior  mortgagees,  it  appears  to  us 
to  be  quite  impossible  to  contend,  that  the  deed  was  originally 
liable  to  be  impeached  on  the  ground  of  any  want  of  proper 
delivery. 

On  the  second  head  of  objection  also,  namely,  that  arising  out  of 
the-  proof  made  by  Turner,  we  think  the  defendants  have  failed  to 
state  anything  affecting  the  plaintiffs'  rights  in  this  suit. 

Whe^ier,  on  application  to  the  Court  of  Review,  the  assignees 
may  be  able  to  make  out  a  case  which  may  induce  that  Court  to 
order  the  Bank  to  deliver  up  their  securities,  is  a  matter  on  which 
it  is  not  for  us  to  speculate.  Great  jealousy  is  properly  felt,  on  the 
part  of  those  who  exercise  jurisdiction  in  bankruptcy,  againfft 
permitting  parties  who  have  proved  on  the  footing  of  holding  no 
security,  afterwards  to  withdraw  their  proof  and  set  up  a  security. 
But  where,  as  in  this  case,  the  proof  has  obviously  been  made  in 
ignorance  of  the  existence  of  the  security,  it  is  highly  probable  that 
[♦132]  the  Court  would  give  relief.  At  all  events,  *this  is  a  matter  to 
be  decided  directly  in  bankruptcy,  and  not  incidentally  in  suits 
between  those  setting  up.  the  security  and  third  persons. 

It  remains  to  consider  the  third  objection  insisted  on  by  the 
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defendants  as  invalidating  the  plaintiffs'   security — namely,  that     qruoeon 
it   is   void   as   having*  been   executed   in   fraud   of   the   bankrupt     cjeurakd. 
laws,  by  way  of  fraudulent  preference,  and  in  contemplation  of 
bankruptcy.      [His  Lordship    stated   the   facts   upon   which   this 
objection  was  founded,  and  continued  as  follows:] 

Supposing  the  transaction  to  liave  been  one  of  fraudulent  [  ^^^  ] 
preference,  we  do  not  think  that  there  has  been  anything  in  the 
subsequent  acts  "of  the  assignees,  to  prevent  them  from  now  raising 
this  point.  The  memorandum  of  the  21st  April,  1837,  after 
cautiously  speaking  qi  the  sum  of  468Z.  lis.,  expressed  to  be 
secured,  clc.,  provides  that  the  concurrence  of  the  Bank  in  the  sale 
to  Marshall,  shall  not  prejudice  their  claims  to  recover  the  residue 
of  the  mortgage  premises. 

This  question,  therefore,  of  fraudulent  preference,  is  certainly 
left  in  much  obscurity.  The  parties  setting  it  up  are,  it  is  to  be 
observed,  assignees  of  a  bankrupt,  acting  not  for  themselves,  but 
as  trustees  for  the  body  of  the  creditors.  They  do  in  their  answer 
distinctly  object  to  the  validity  of  the  mortgage  on  this  ground,  and 
the  evidence  in  the  cause  certainly  is  such  as  to  render  it  far  from 
improbable  that  the  objection  may  be  well  founded.     The  objection, 

ft 

if  made  out,  in  fact  defeats  the  whole  of  the  plaintiff's  case. 

Under  these  circumstances,  we  think,  that  consistently  with  the 
ordinary  rules  of  courts  of  equity,  the  assignees  ought,  if  they 
think  fit,  to  be  allowed  an  opportunity  of  contesting,  on  this  last 
ground,  the  validity  of  the  mortgage. 

Narrowed  as  the  question  thus  is  to  a  single  point,  the  proper 
mode  of  testing  the  validity  of  the  deed,  will  be  by  directing  -an 
issue  to  try  whether  the  mortgage  of  the  Craven  Street  houses, 
dated  the  21st  June,  1836,  was  executed  by  Griffiths  by  .way  of 
fraudulent  preference,  and  in  contemplation  of  bankruptcy. 

If  the  assignees  think  fit  to  try  such  an  issue,  we  think  the 
decree  must  be  varied  by  directing  it  accordingly ;  and  in  such  case, 
all  ulterior  questions  will  be  reserved  until  after  the  trial. 

[Upon  this  point  the  Court  directed  an  issue.] 

The  issue  was  afterwards  tried  before  Bolfe,  B.,  at  the  Liverpool        [  134  ] 
Summer  Assizes  for   1840,   when   a   verdict   was   found   for   the 
assignees  ;  thereby  establishing  the  fraudulent  preference. 
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COURT  OF  EXCHEQUER  (EQUITY). 
1840.  WALLACE   r.   CAMPBELL.    • 

^^'^'  (4  Y.  &  C.  167—169.) 

[  ^^^  ]  The  Court  refused,  at  the  instance  of  a  creditor  resident  in  England,  of  a 

deceased  trader  in  Madeira,  to  restrain  the  agent  of  the  administratrix  in 
England  from  sending  oyer  the  intestate^s  money  and  effects  to  Madeira ; 
the  intestate's  estate  being  the  subject  of  a  suit  in  Madeira. 

Anthonio  Alvarez  De  Ln^i,  Count  of  Carravaro,  resident 
in  Madeira,  executed  in  that  island  a  deed  of  conciliation,  dated 
the  12th  December,  1837,  by  which  all  his  property,  except  10/. 
per  cent.,  was  assigned  to  trustees  in  trust  for  the  creditors  who 
were  parties  to  that  deed  ;  and  the  tenth  was  reserved,  subject  to 
a  debt  of  200Z.,  for  the  benefit  of  the  debtor.  He  afterwards 
mortgaged  this  tenth  to  the  plaintiff,  who  was  resident  in  England. 
The  Count  afterwards  died  in  Madeira,  leaving  a  considerable 
property  in  England,  consisting  of  ready  money  at  a  banker's,  wine, 
&c.  The  Countess  took  out  administration  in  Madeira  and  in 
England,  and  the  defendant  Campbell  was  her  agent  in  England 
under  a  power  of  attorney,  and  also  a  surety  in  a  bond  required  by 
the  Will  Court  in  Madeira  for  the  due  execution  of  the  English 
property. 

The  bill  was  filed  by  the  plaintiff  against  Campbell,  the  Comitess, 
and  certain  persons  representing  the  trustees  under  the  deed  of 
conciliation,  to  enforce  his  security.  The  Countess  had  not 
appeared  to  the  bill. 

[  168  ]  Mr,  Wilcock,  for  the  plaintiff,  now  moved  for  an  injunction  to 

restrain  the  defendant  Campbell  from  sending  any  of  the  intestate's 
money  out  of  this  country,  contending,  that  though  the  foreign 
assignees  might  have  a  prior  right  to  the  plaintiff ;  yet  as  part  of 
the  fund  was  in  England,  the  Court  would  not  permit  it  to  be 
carried  away,  but  might  adjudicate  upon  it  according  to  the  laws 
of  Madeira.     He  cited  Stead  v.  Clay  (i). 

Mr.  Simpkinson,  and  Mr.  Palmer,  contra ,  said  that  Campbell 
was  a  mere  agent,  and  bound  to  obey  the  orders  of  his  principal ; 
and  if  the  Countess  had  been  here,  the  bill  could  not  have  been 
sustained  against  her  ;  therefore,  how  could  it  be  sustained  against 
a  mere  agent  ? 

(I)  28  R.  B.  169  (4  Russ.  550) 
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Mr.  Wilcock,  in  reply,  said  that  a  depositary  might  be  made  a     Wallace 

Vm 

party.  Campbell. 

(The  Lord  Chief  Baron  :  A  depositary  with  notice  of  a  trust.) 

The  Lord  Chief  Baron  : 

I  am  of  opinion  that  this  is  not  a  case  for  an  injunction.     If  the 

administratrix  were  here,  could  you  file  a  bill  against  her  and 

obtain  an  injunction  ?    If  not,  her  absence  will  make  no  difference. 

Campbell  is  her  debtor,  and  under  an  obligation  to  dispose  of  the 

fund  according  to  her  orders.     I  must  take  for  granted  that  the 

Court  in  Madeira  will  do  justice  as  well  as  the  Court  here.    If  they 

have  taken  the  matter  up,  I  am  treading  on  unsafe  ground  if "  I 

assume  jurisdiction.     Campbell  is  not  a  trustee ;   he  is  a  debtor. 

If  I  could  find  that  he  was  a  trustee,  the  principle  in  HihherVs 

case  (1)  might  apply.     But  the  distinction  between  that  case  and 

this  is,  that  there  a  bill  might  have  been  filed  against  Hibbert. 

Here  the  party  is  a  mere  agent  of  an  administratrix,  who  is  bound 

by  the  law  of  Madeira  to  administer  the  laws  there,  *and  you  ask       [  *i6y  ] 

the  Court  to  bind  up  that  part  of  the  fund  which  is  here,  from  an 

apprehension  that  you  will  not  get  justice   there.     If  Campbell 

thinks  himself  in  danger,  he  must  take  his  own  proceedings.     I 

cannot  grant  this  motion,  more  especially  as  the  administratrix  is 

under  orders  from  the  Court  in  Madeira.     I  cannot  intercept  those 

orders. 

Motion  refused. 


BENTLEY   v.   BATES.  isio. 

(4  Y.  &  C.  182—192 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  Eq.  30 ;  4  Jur.  352.)  ^''Ull' 

A  moi-tgagee  of  the  share  of  one  tenant  in  common  of  a  mine  may  maintain         L  ^^2  ] 
a  bill  for  an  account  against  a  mortgagor  and  the  co-tenants  in  common. 

On  a  bill  for  an  account  of  the  dealings  and  transactions  of  a  mining 
partnership,  it  is  not  necessary  to  pray  for  a  dissolution  of  the  concern 

The  bill  stated,  that  in  August,  1821,  Sir  Henry  Ibbotson 
granted  a  lease  of  certain  collieries  to  four  persons  of  the  name  of 
Lascelles,  for  the  term  of  thirty-one  years,  for  the  purpose  of 
working  the  same  in  equal  shares  for  their  mutual  benefit.  That 
under  and  by  virtue  of  this  demise  the  lessees  entered  and 
commenced  working  the  collieries  in  the  shares  before  mentioned 
and  for  their  mutual  benefit.     That  they  afterwards  assigned  their 

(1)  Cited  1  Y.  &  C.  265. 
K.R. — VOL.  LIV.  30 
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Bektlkt  respective  'shares  to  different  persons,  and  that  one  of  them, 
Bates.  Joseph  Lascelles,  assigned  his  share  to  Isaac  and  Thomas  Hunt. 
[  •iss  ]  That  the  assignment  by  the  Lascelles  was  earned  into  execution 
by  means  of  a  deed  of  arrangement,  which  contained  rules  and 
regulations  as  to  the  manner  in  which  the  collieries  were  to  be 
worked  by  the  assignees.  That  after  the  execution  of  this  deed 
Thomas  Hunt  died,  and  Isaac  purchased  his  share,  which  was  duly 
assigned  to  him,  and  that  by  this  means  Isaac  became  entitled  to 
two-eighth  parts  of  the  concern.  That  in  August,  1828,  Isaac 
Hunt  applied  to  Timothy  Bentley  to  lend  him  2,0002.  on  the 
security  of  his  share  and  interest  in  the  demised  collieries ;  that 
the  money  was  lent,  and  that  Hunt  executed  to  Bentley  an 
indenture,  dated  the  17th  of  August,  1828,  whereby,  after  reciting 
the  indenture  of  arrangement,  and  reciting  another  mortgage  for 
500/.,  which  Bentley  had  agreed  to  pay  off.  Hunt,  in  consideration 
of  the  sum  of  2,000{.  so  lent  to  him,  and  of  the  payment  of  the 
500/.  mortgage,  assigned  to  Bentley,  his  executors,  &c.,  all  that  his 
one-fourth  share  of  and  in  the  collieries  demised  by  Sir  Henry 
Ibbotson,  by  the  indenture  of  August,  1821,  to  hold  the  same  to 
Bentley,  his  executors,  &c.,  subject  to  a  proviso  for  redemption  on 
payment  by  Isaac  Hunt,  his  heirs,  &c.,  of  the  sum  of  2,500/.,  on 
the  7th  of  February  then  next.  That  at  the  time  of  the  execution 
of  that  indenture,  the  other  shares  were  possessed  by  a  variety  of 
persons,  and  that  various  devolutions  of  those  shares  took  place, 
under  which  the  defendant  Bates  became  the  principal  owner,  and 
that  he  likewise  became  the  principal  manager.  That  in  1826,  the 
only  persons  concerned  in  the  trade  were  Isaac  Hunt  and  the 
defendant  Bates,  the  share  of  Isaac  Hunt  being  subject  to  the 
before-mentioned  mortgage  to  Bentley.  That  in  December,  1826, 
Hunt  was  arrested,  and  by  arrangement  with  Bates  was  excluded 
from  the  management  of  the  concern  without  the  sanction  or 
[  ♦184  ]  concurrence  of  Bentley,  and  that  since  that  period  *Bate8  had  been 
the  principal  manager.  That  Hunt  died  in  1880,  having  made  the 
defendants  Anderson  and  Colls  his  executors,  who  proved  the  will 
and  became  entitled  to  Hunt's  share,  subject  to  Bentley's  mortgage. 
That  Bentley  had  died  and  appointed  the  plaintiffs  his  executors. 
That  under  the  management  of  the  defendant  Bates  the  collieries 
had  become  unproductive,  as  far  as  the  plaintiffs  were  concerned, 
and  that  the  whole  of  the  principal  sum  due  on  the  mortgage,  with 
a  considerable  arrear  of  interest,  remained  unpaid.  That  large 
quantities  of  coal  had  been  got  from  the  property,  and  great  profits 


^ 
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made,  and  that  the  plaintiff  had  applied  to  Bates  for  an  account,  Bentlet 
but  that  none  had  been  rendered  and  no  money  paid.  That  batjss. 
though  some  accounts  had  been  pretended  to  be  rendered  they 
were  imperfect  and  evasive.  That  the  defendants,  the  executors  of 
Hunt,  were  desirous  of  having  the  accounts  settled  and  adjusted, 
but  had  declined  to  join  in  the  suit.  That  Bates  had  in  his 
possession  all  books,  &c.,  relating  to  the  partnership  concern. 

The  bill  prayed  for  an  account  of  all  the  dealings  and  trans- 
actions relating  to  the  collieries  since  the  defendant  Bates  had  been 
manager,  and  also  for  an  account  of  his  receipts  and  payments, 
and  that  the  clear  balance  might  be  ascertained  and  paid  ;  for  the 
removal  of  Bates,  and  for  the  appointment  of  some  proper  person 
as  manager,  and  for  an  injunction  to  restrain  him  from  interfering 
in  the  concern. 

To  this  bill  the  defendant  Bates  demurred  generally  for  want  of 
equity. 

Mi\  Elmsley,  for  the  demurrer  : 

*     ^    A  mortgagee  of  a  partnership  share  is  in  the  situation  of       [  185  j 
a  subpartner,  who  clearly  cannot  come  here  for  a  general  account 
of  the  partnership  dealings,  though  he  may  have  an  account  as 
against  the  particular  partner  with  whom  he  dealt:   Sir  Charles 
Hdymond's  case  (i),  Brmcn  v.  De  Tastet  (2). 

(The  Lord  Chief  Baron  :  Suppose  one  of  two  lessees  of  a  mine 
conveys  half  his  share  to  another  person,  is  not  that  other  person 
interested  in  the  subject-matter  of  the  general  partnership? 
A  case  of  that  sort  diiFers  from  that  of  an  ordinary  mercantile 
partnership.) 


Mr.  Simpkinson  and  Mr.  Kent/on  Parker  for  the  bill :  [  18«  ] 

This  is  a  simple  case  of  a  bill  filed  by  the  representatives  of  a 
mortgagee  of  a  share  of  a  colliery,  against  the  managing  copartner 
or  CO  tenant  in  common,  calling  upon  him  to  account  by  reason  of 
the  defendant's  gross  mismanagement,  and  for  the  appointment  of 
a  receiver,     *     *     * 

(The  Lord  Chief  Baron  :   Can  you  put  a  tenant  in  common  out        [  187  ] 
of  possession  ?) 

(1)  2  Rose,  255.  (2)  23  E.  H.  59  (Jac.  284). 
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bbntlet  It  may  be  done  in  the  case  of  a  tenant  in  common  of  a  mine.  In 
Bat£s.  Jeffei-ys  v.  Smith  (i),  in  which  a  mine  is  called  a  species  of  trade,  a 
receiver  was  appointed.  That  case  likewise  disposes  of  the  objec- 
tion which  has  been  raised  as  to  the  bill  not  praying  a  dissolution, 
for  there  the  bill  prayed  no  dissolution,  and  yet  an  account  was 
decreed.  *  *  So,  in  Eowe  v.  Wood  (2),  an  application  was  made 
to  Lord  Eldon  by  one  tenant  in  common  of  a  mine  against  another 
for  a  manager  and  receiver,  the  defendant  being  in  possession  as 
[  •liis  J  mortgagee  of  the  plaintiff ;  and  his  Lordship  *thought  that  the 
possession  of  a  mortgagee  was  to  be  dealt  with  differently  than  if 
he  were  a  mere  copartner.  So,  here,  the  partnership  is  not  merely 
one  of  trade,  but  a  tenancy  in  common,  for  a  long  term  of  years,  of 
a  mine.  *  *  As  between  tenants  in  common  where  there  is 
exclusion,  a  court  of  equity  will  relieve  by  appointing  a  receiver : 
Street  v.  Andevton  (3). 

r  ig,j  ■]  Mr.  Ebnslei/y  in  reply : 

*  *  The  case  of  Jeffery^  v.  Smith  is  an  authority  for  treating 
this  as  a  trade. 

(The  Lord  Chief  Baron  :  They  say  if  he  is  a  partner,  JeJ'en/s 
V.  Smith  shows  that  a  receiver  may  be  appointed  ;  but  that,  if  he  is 
not  a  partner^  then,  at  least,  he  is  a  tenant  in  common,  and  may 
account.) 

Then  if  he  is  a  partner,  there  must  be  a  prayer  for  a  dissolution ; 
if  he  is  not  a  partner,  but  a  tenant  in  common,  the  bill  should  be 
framed  as  between  tenants  in  common,  and  ask  for  an  account  of 
rents  and  profits,  which  it  does  not. 

(The  Lord  Chief  Baron  :  In  the  case  of  a  partnership  in  land, 
it  seems  to  me  extraordinary  to  pray  for  a  dissolution.  Why  pray 
for  a  dissolution  in  a  case  where  you  may  dissolve  the  partnership 
yourself,  by  selling  your  own  share  ?) 

The  Lord  Chief  Baron  : 

It  ought  to  be  a  clear  case  which  should  induce  a  Judge  in  equity 
to  allow  a  demurrer,  because  if  allowed,  it  puts  an  end  to  the  bill. 
If  the  case  is  one  of  doubt,  all  the  advantage  which  may  be  had  by 
the  party  demurring,  may  be  obtained  by  him  at  the  hearing  of 
tho  cause. 

(1)  21  R.  K.  llo  (1  Juf.  &  W.  298).  (3)  4  Br.  C.  C.  41-1. 

(2)  22  R.  R.  208  (2  Jac.  &  W.  5ot)). 
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But  I  own  I  entertain  a  Htrong  opinion  that  there  is  no  ground  Kentley 
for  this  demurrer.  The  case  of  the  defendant  lias  been  very  BAxics. 
ingeniously  argued  by  Mr.  FAmsley  ;  but  in  the  course  of  his  argu- 
ment he  assumes,  for  the  purpose  of  enforcing  his  objections  to  the 
bill,  that  the  parties  are  tenants  in  common  of  a  mine,  while  he 
answers  those  very  objections  by  saying  that  they  are  mercantile 
♦partners.  Now  the  ownership  of  the  colliery  places  them  for  [  'i^o  ] 
some  purposes  in  the  situation  of  mercantile  partners,  but  not  for 
all  purposes.  They  are  partners  for  purposes  of  justice  and  con- 
venience, but  not  for  purposes  of  injustice  and  inconvenience.  It 
is  hard  to  say  that  the  joint  ownership  of  a  colliery  must  be  put  an 
end  to  by  dissolution,  before  an  account  can  be  taken.  I  do  not 
agree,  that  in  a  case  between  joint  tenants,  or  tenants  in  common, 
of  a  colliery,  one  party  can  compel  another  to  sell  his  share,  and 
dissolve  the  concern  previously  tq  taking  the  account.  That  was 
not  the  meaning  of  the  statute  which  gave  the  account  between 
them,  or  of  courts  of  equity  which  had  the  jurisdiction  over  such 
accounts  previously  to  the  statute.  The  rule  as  to  the  necessity  of 
praying  for  a  dissolution,  in  order  to  take  the  account,  was  meant 
to  apply  only  to  mercantile  partnerships. 

Now  as  to  partnership  itself.  If  you  look  to  the  constitution  of  a 
mercantile  partnership,  what  is  the  meaning  of  a  partner  mortgaging 
his  share?  Nothing  more  than  that  he  covenants  to  pay  the 
amount  borrowed.  It  cannot  mean  that  another  person  is,  by 
means  of  such  a  transaction,  to  be  forced  into  the  partnership. 
The  mortgage  is  nothing  more  than  a  personal  covenant :  it  conveys 
no  interest  in  the  partnership  efifects.  Put  the  case  of  the  other 
partner  having  had  notice  of  the  transaction,  and  afterwards 
rendering  an  account  to  the  creditor.  He  does  not  thereby  make 
himself  a  partner  with  the  creditor,  but  only  shows  that  he  means 
to  be  accountable,  and  to  render  accounts:  and,  supposing  the 
accounts  are  fallacious,  if  there  is  no  remedy  in  equity  the  party 
has  none  at  all,  for  there  is  none  at  law  ;  and  no  action  against  the 
supposed  mortgagor  would  be  available. 

But  that  is  not  the  case  here.  I  only  put  it  to  show  the  effect  of 
such  a  transaction  between  mercantile  partners.  Here  the  partner- 
ship is  in  land.  Now  nothing  is  better  known  at  law,  than  that 
such  a  partnership  has  not  *all  the  incidents  of  a  common  mercan-  [  *i9i  ] 
tile  partnership.  It  has  been  held  by  all  the  courts  of  law,  that 
the  partners  in  such  a  concern  cannot  sign  promissory  notes,  or 
give  bills  of  exchange  to  bind  each  other.     I  held  this  in  a  late  case 
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Bentlet  at  Guildhall,  on  a  bill  accepted  in  the  name  of  the  Sneid  colliery 
Bates.  ^y  a  partner  in  the  concern.  I  decided  that  the  other  partners 
were  not  bound  by  such  acceptance,  and  that  ruling  was  confirmed 
yesterday  in  the  Court  of  Exchequer.  That  shows  that  the  partners 
in  these  concerns  do  not  stand  in  the  same  situation  as  ordinary 
partners.  The  nature  of  their  obligations  is  different ;  their  impHed 
obligations  are  different ;  tliough  in  some  cases  it  is  useful  to  apply 
the  principles  of  partnership  to  their  proceedings. 

This  is  an  interest  in  a  colliery  for  a  81  years*  term.  One  lessee 
has  assigned  his  share  to  a  mortgagee,  with  the  usual  proviso  for 
redemption.  Mr.  Elmsln/  does  not  deny  that  if  he  were  a  perfect 
assignee,  he  might  file  a  bill  for  an  account  against  his  co-lessee. 
Let  us  see  how  far  that  admission  carries  the  argument.  There  is 
some  confusion  arising  out  of  the  words  "equity  of  redemption." 
If  you  examine  it  strictly,  the  interest  conveyed  by  mortgage  can 
be  taken  advantage  of  by  the  mortgagee  or  his  assignee  to  the  fullest 
extent,  subject  to  the  power  of  redemption.  A  power  of  redemption 
is  reserved  in  the  conveyance,  but  the  mortgagee  has  the  absolute 
interest  at  law.  Now  it  would  be  absurd  to  give  him  the  absolute 
interest  without  all  the  powers  attached  to  such  an  interest.  It  is 
true,  that  in  certain  circumstances,  he  is  treated  as  a  trustee  for  the 
mortgagor,  but  in  point  of  law,  his  remedy  on  the  title  is  the  same 
as  if  there  were  no  equity  of  redemption  at  all,  except  against  the 
person  who  has  the  equity  of  redemption.  At  law  he  may  bring 
his  action  and  turn  out  the  mortgagor.  In  equity,  if  it  be  necessary 
for  him  to  file  a  bill,  in  which  the  owner  of  the  fee  or  termor  has 
an  interest,  can  any  person  not  claiming  under  the  mortgagor 
[  *192  ]  make  any  objection  to  that  bill  ?  When  in  possession,  he  has  ♦the 
same  interest  as  the  mortgagor,  except  in  the  one  case  of  the 
mortgagor  calling  him  into  equity.  How  can  this  be  taken  advan- 
tage of  by  a  cotenant  who  is  a  mere  stranger  ?  It  appears  to  me^ 
that  a  mortgagee  like  this  has  the  same  remedy  against  his  cotenants 
as  his  mortgagor  had.  I  put  the  case  of  an  original  mortgagor 
against  the  joint-tenant;  in  this  particular  case,  the  executors  of 
the  mortgagor  are  made  defendants,  because  they  will  not  join. 
That  I  think  is  immaterial.  I  cannot  allow  this  demurrer,  because 
I  think  that  the  party  has  no  other  remedy  than  this  bill.  Besides, 
as  Mr.  Parker  put  it,  the  defendant  Bates  is  manager  of  the 
concern,  and  how  can  the  plaintiff  have  remedy  against  him  except 
in  equity? 

Demurrer  overruled. 
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TULL  V.  OWEN.  i840. 

(4  Y.  &  C.  192—204  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  Eq.  33;  4  Jur.  503.)  - ' 

In  1792  husband  and  wife,  in  consideration  of  a  sum  of  money,  executed  L  ^^2  J 
a  conveyance,  with  a  fine,  of  the  wife's  estates  of  M.  and  F.  to  O.  in 
fee.  In  August,  1798,  they  conveyed  the  M.  estate  alone  to  O.  in  fee, 
with  a  declaration,  that  the  fine  already  levied  should  enui*e  to  the  uses 
of  that  deed.  In  November,  1798,  by  a  deed  i-eciting  that  the  original 
transaction  was  only  a  mortgage,  and  that  it  had  been  lately  discover c<l 
that  the  wife  had  only  a  life  interest  in  the  F.  estate,  the  husband  and  wife, 
in  consideration  of  a  further  advance  of  money  from  O.,  conveyed  to  him 
the  wife's  life  interest  in  that  estate.  O.  never  executed  the  last-mentioned 
deed,  but  he  entered  into  possession  of  both  estates  at  the  time  of  its 
execution.  Upon  a  bill  filed  in  1836,  by  the  heir  of  the  wife,  to  redeem 
the  F.  estate :  Held,  that  he  was  not  entitled  to  relief ;  for  that,  with  the 
exception  of  the  recital  in  the  deed  of  November,  1798,  the  circumstances  of 
the  case  were  consistent  with  the  original  transaction  being  a  purchase ; 
and  that  although  0.  entei'ed  into  possession  under  that  deed,  yet  not 
having  signed  it  he  was  not  bound  by  its  recitals. 

The  Court  refused,  after  a  long  lapse  of  time,  to  i*ectify  the  deed,  by 
altering  it  from  an  absolute  conveyance  to  a  mortgage. 

Lucy  Charlotte  Tull,  the  wife  of  Ebenezer  TuU,  was,  prior  to 
the  execution  of  the  deeds  after-mentioned,  seised  of  an  estate  in 
fee  simple  or  fee  tail,  in  certain  lands  at  Meopham,  in  the  county 
of  Kent,  and  of  a  life  estate  in  certain  lands  at  Frinsbury,  in  the 
county  of  Surrey. 

By  indenture  of  lease  and  release,  dated  respectively  the  27th 
and  28th  of  August,  1792,  and  made  between  Ebenezer  Tull  and 
Lucy  Charlotte  Tull  his  wife  of  the  one  part,  *and  Henry  Owen,  [  *in  ] 
the  brother  of  Lucy  Charlotte  Tull,  of  the  other  part,  reciting,  that 
John  Owen  had  contracted  with  the  parties  for  the  purchase  of 
the  estates  thereinafter  mentioned,  for  an  absolute  estate  of  inherit- 
ance in  fee  simple,  free  from  incumbrances,  at  the  sum  of  601/. : 
it  was  witnessed,  that  in  consideration  of  that  sum  paid  by  Owen 
to  the  parties  of  the  first  part,  they  granted,  released,  &c.,  all  those 
estates  called  the  Meopham  estate  and  the  Frinsbury  estate,  to  the 
use  of  Owen  in  fee.  And  the  indenture  contained  a  covenant  on 
the  part  of  E.  Tull,  that  he  and  his  wife  would  levy  a  fine  sur  cogni- 
zance fife  droit  of  the  estates,  which  fine  should  inure  to  the  use  of 
Owen  in  fee. 

The  fine  was  levied  in  Trinity  Term,  1793.  Subsequently  to 
this,  the  two  estates  became  the  subject  of  two  separate  deeds  in 
the  manner  following: 

By  indentures  of  lease  and  release  dated  the  6th  and  7th  July, 
1798,  and  made  between  Mr.  and  Mrs.  Tull  of  the  one  part,  and 
John  Owen  and  Nathaniel  Tull  of  the  other  part,  reciting,  that 


172 


1840.     EX.  EQ.     4  YOUNGE  &  COLL.  193—194.      Tr.r. 


Toll  Owen  had  contracted  for  the  purchase  of  the  Meopham  estate  for 
Owen.  450Z. :  it  was  witnessed  that  in  consideration  of  that  sum  paid  by 
Owen  to  Mr.  and  Mrs.  Tull,  they  granted,  bargained,  sold,  and 
released,  &c.,  the  Meopham  estate  to  Owen  and  his  heirs,  to  the 
use  of  Owen  and  N.  Tull,  and  the  heirs  of  Owen,  and  as  to  the 
estate  of  N.  Tull,  in  trust  for  Owen.  This  deed,  after  reciting  that 
a  fine  had  been  levied  of  the  estate  thereby  released,  together  with 
other  lands,  stated  that  it  had  been  and  then  was  concluded, 
determined,  and  agreed  upon  by  the  said  Ebenezer  Tull  and  Lucy 
Charlotte  his  wife,  and  covenanted  by  all  parties,  that  the  fine  which 
had  been  so  levied  relating  to  these  lands,  and  all  other  fines  and 
all  common  recoveries  which  had  been  or  might  be  suffered 
concerning  the  same,  should  operate  and  inure  to  the  use  of  Owen 
according  to  the  limitations  of  that  deed.  This  deed  was  executed 
by  all  the  parties. 
[  194  ]  By  indentures  of  lease  and  release,  dated  the  2nd  and  3rd  of 

November,  1798,  and  expressed  to  be  made  between  Mr.  and  Mrs. 
Tull,  of  the  one  part,  and  Owen  of  the  other  part,  reciting,  that  by 
indentures  of  August,  1792,  and  by  a  fine  siir  cognizance,  &c.  le\aed 
pursuant  to  a  covenant  contained  in  the  said  indentures,  the  here- 
ditaments thereinafter  released  were  with  other  hereditaments 
absolutely  released  to  Owen;  and  reciting,  that  though  the  said 
indentures  of  lease  and  release  were  drawn  as  an  absolute  conveyance, 
they  were  in  fact  only  a  mortgage ;  and  reciting,  that  part  of  the 
principal  mortgage  money  and  interest  had  been  satisfied  by  the 
sale  of  part  of  the  premises  comprised  in  those  indentures,  and 
that  by  an  account  between  the  parties,  there  appeared  to  be  owing 
to  Owen  the  sum  of  245/. ;  and  reciting,  that  upon  a  late  investi- 
gation it  had  been  discovered  that  Ebenezer  Tull  and  Lucy  Charlotte 
had  in  the  Frinsbury  estate  only  an  estate  for  the  life  of  Lucy 
Charlotte,  or  some  other  estate  less  than  a  'fee  simple  estate ;  and 
reciting,  that  Tull  owed  Owen  75/.,  which  together  with  the  said 
sum  of  245/.  made  the  sum  of  320/. ;  and  reciting,  that  Owen  had 
contracted  and  agreed  for  the  absolute  purchase  of  the  premises  at 
the  said  sum  of  320/.,  and  the  additional  sum  of  115/.,  making 
435/.  in  the  whole:  it  was  witnessed,  &c.,  that  in  consideration  of 
that  sum  paid  by  Owen  to  Ebenezer  Tull  and  Lucy  Charlotte  his 
wife,  they  conveyed  the  estate  to  Owen  and  his  assigns  for  the  life 
of  Lucy  Charlotte  Tull. 

This  deed  was  never  executed  by  Owen ;  but  it  appeared  that  he 
took  possession  under  it  of  the  Frinsbury  estate,  or  at  all  events 
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that  about  the  time  of  the  execution  of  the  d^ed  by  the  Tulls  he        Tull 
was  in  possession  both  of  the  estates  and  the  deeds.     In  a  Chancery       owen. 
suit  which  was  subsequently  instituted  against  him  in  respect  of 
these  estates,  he  was  compelled  to  produce  the  deeds;    and  by 
means  of  such  production  the  limited  interest  of  Mrs.  Tull  in  the 
Frinsbury  *estate  appeared.     In  1834,  Mrs.  Lucy  Charlotte  Tull       [  *i^5  ] 
died,   leaving   her    husband    Ebenezer    Tull    surviving   her,   and 
leaving  her   son    the  plaintiff  her   heir-at-law  and  heir  in  tail. 
Upon  Mrs.   Tull's   death,   Owen   delivered  up  possession   of  the 
Frinsbury  estate,  together  with  the  deeds  of  November,  1798,  to 
Ebenezer  Tull.     In  1836,  Ebenezer  Tull  died ;  and  in  1838  Owen 
died,  having  remained  up  to  that  time  in  possession  of  the  Meopham 
estate,  and  having  by  his  will  devised  that  estate  to  his  son  the 
defendant,  whom  he  also  appointed  his  executor. 

The  bill  after  stating  these  facts,  prayed  a  declaration  that  the 
deeds  of  August,  1792,  were  intended  to  operate  and  operated  only 
as  a  mortgage;  that  on  the  death  of  the  plaintiff's  father,  the 
defendant's  father  became  a  trustee  of  the  Meopham  estate  for 
the  plaintiff;  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  Meopham  estate  due  since  the  death  of  Ebenezer  Tull, 
and  received  by  the  defendant,  and  that  the  defendant  might  be 
decreed  to  pay  the  amount  to  the  plaintiff,  and  might  be  decreed 
to  convey  the  estate  to  him ;  but  if  the  Court  should  be  of  opinion 
that  the  defendant  had  any  claim  against  the  plaintiff,  then 
that  the  plaintiff  might  be  declared  entitled  to  redeem  and  might 
redeem  the  estate. 

Mr.  Treslove,  Mr.  Hodgson,  and  Mr.  Metcalfe  for  the  plaintiff  : 

The  transaction  of  1792  was  a  mortgage  transaction.  In  1798, 
a  new  transaction  took  place.  It  was  then  agreed  that  Owen  should 
purchase  the  equity  of  redemption  of  the  Meopham  estate  at  450/. 
It  was  probably  thought  that  the  fine  conveyed  the  fee  simple,  the 
parties  not  adverting  to  the  fact,  that  the  deed  of  1792,  being  a 
mortgage,  left  an  equitable  interest  in  the  wife,  which  she  could 
not  afterwards  part  with  except  by  another  fine;  for  it  is  clear 
that  the  second  declaration  of  the  uses  of  the  fine  which  was 
levied  could  not  be  operative  so  as  to  convert  the  original  mort- 
gage into  an  absolute  conveyance  in  *fee:  Corbett  v.  Barker  (i),  [♦196] 
Jones  V.  Morley{2).  *  *  After  Owen  had  agreed  to  purchase 
the  equity  of  redemption,  and  to  change  his  character  of  mortgagee 

(I)  4  R.  B.  &46  (1  Anst.  141).  (2)  2  Salk.  677. 
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TuLL  into  purchaser,  the  mortgage  debt  was  at  an  end.  The  wife  could 
owEx.  not  file  a  bill  after  part  of  the  consideration  money  had  been  applied 
to  the  other  estate.  After  1798,  she  could  not  proceed  in  equity 
against  her  husband  and  Owen,  and  insist  on  redeeming.  Owen 
might  insist  on  his  defective  title  as  purchaser  :  at  least  he  might 
do  so  during  the  husband's  lifetime.  Then,  if  the  character  of 
[  •197  ]  mortgagee  did  *not  continue  after  1798,  the  plaintiff  is  rectus  in 
curia.  The  mortgagor  is  dead.  The  estate  tail  has  descended  on 
him.  The  legal  estate  is  still  in  the  defendant  by  virtue  of  the 
fine,  and  he  is  a  trustee  for  the  plaintiff,  who  is  entitled  to  take 
the  estate  free  from  incumbrances.  Supposing,  however,  that  the 
Court  will  only  treat  the  plaintiff  as  a  mortgagor,  he  is  entitled  to 
an  account  of  the  rents  and  profits. 

That  the  original  deed  was  intended  to  be  a  mortgage  may  be 
inferred,  not  only  from  the  general  aspect  of  the  transactions,  but 
from  particular  circumstances.  It  is  a  singular  fact,  and  admitted 
without  qualification,  that  though  the  defendant  is  stated  to  have 
been  a  purchaser  in  1792,  he  did  not  take  possession  in  that  year. 
It  is  admitted,  that,  upon  the  execution  of  the  deed  of  1798,  Owen 
entered  into  possession  of  the  Meopham  estate,  and  into  the 
receipt,  rents,  and  profits  thereof,  and  continued  in  such  possession 
and  receipt  until  his  death.  That  is  an  admission  that  he  did 
not  enter  before.  Coupling  that  with  the  recital  of  the  deed  of 
1798,  it  is  pretty  strong  evidence  that  he  was  not  a  purchaser 
in  1792.  But  that  is  not  all.  The  consideration  of  the  original 
deeds  was  601/.  That  was  for  the  absolute  purchase  of  the  two 
estates.  Wlien  Meopham  was  conveyed  a  second  time,  the  con- 
sideration was  laid  at  450/. ;  and  when  Frinsbury  was  conveyed  in 
November,  1798  (and  it  will  be  remembered  that  that  conveyance 
was  only  of  the  life  interest  of  Mrs.  Tull),  the  consideration  for  it 
was  435/.  So  that  the  first  consideration  is  601/.,  and  the  last  is 
885/.,  which,  combined  with  the  other  circumstances,  is  strong  to 
show  that  this  was  only  a  mortgage. 

(The  Lord  Chief  Baron  :  On  any  other  supposition  you  say 
the  consideration  would  rather  have  diminished  than  increased.) 

Mr.  Simpkinnon  and  Mr.  Stinton  for  the  defendant : 

[  198  ]  The  Court  will  not  interfere  after  so  great  a  lapse  of  time,  and 

the  witnesses  being  all  dead.  It  is  assumed  by  the  counsel  on  the 
other  side,  that  the  plaintiff  is  entitled  to  something.  But  if  they 
rely  on  the  original  transaction  being  a  mortgage,  thej^  must  show 
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that  it  was  so,  and  that  the  deeds  of  17!)2  have  been  ratified  1)y  Tull 
decree.  Those  deeds  are  expressly  to  the  effect  that  it  was  a  owsx. 
purchase  out  and  out.  It  appears  that  a  good  title  could  not  be 
made  to  the  fee  simple  of  the  Frinsbury  estate  ;  and,  accordingly, 
in  1798,  a  second  conveyance,  absolute  on  the  face  of  it,  was  made 
to  Owen  of  the  Meopham  estate,  and  then  by  a  subsequent  con- 
veyance the  life  interest  of  Mrs.  Tull  in  the  Frinsbury  estate  was 
conveyed ;  and  between  the  execution  of  the  two  sets  of  con- 
veyances a  fine  is  levied,  the  uses  of  which  are  declared  by  the 
parties  to  be  to  Owen  in  fee.  In  the  absence  of  living  witnesses, 
the  motives  for  executing  these  deeds  can  only  be  left  to  conjecture. 
Is  it  then  strange  to  suppose,  that,  inasmuch  as  a  good  title  could 
not  be  made  to  the  Frinsbury  estate  in  fee,  this  subsequent  trans- 
action adopted  the  agreement  for  sale  of  the  Meopham  estate,  and 
cut  down  the  agreement  for  the  purchase  of  the  Frinsbury  estate 
to  a  life  estate?  But  it  is  inferred,  that  the  original  transaction 
was  not  a  purchase,  but  a  mortgage ;  and  the  inference  is  founded 
on  the  recitals  of  the  deed  of  1798,  and  other  minute  circumstances. 
That  deed,  however,  was  not  executed  by  Owen ;  he  is,  therefore, 
not  bound  by  the  recitals  of  it,  though  he  may  be  bound  by  some 
of  the  transactions  relating  to  it.  None  of  the  other  deeds  allude 
to  a  mortgage  ;  and  the  parties  could  only  rectify  the  original  deed 
by  another  deed  or  by  a  decree.  It  was  incumbent  on  the  plaintiff 
l>efore  resorting  to  his  present  argument  to  obtain  such  a  rectifi- 
cation. Besides,  it  is  by  no  means  clear,  notwithstanding  the 
authorities  which  have  been  cited,  that  the  second  declaration  of 
the  uses  of  the  fine  in  the  conveyance  of  the  Meopham  *estate  [  *\99  ] 
was  not  good:  Vasarour^ft  cfise(i),  Jones  v.  Morleff{2),  Fleet  wood  v. 
Templeman  (3).  *  *  * 
Here  there  has  l)een  no  acknowledgment  of  a  mortgage  wnthin 

twenty  years :  3  &  4  Will.  IV.  c.  27,  s.  28  (4). 

Ilk  *  *  *  * 

Mr.  Treshve,  in  reply : 

Owen  is  bound  by  the  recital  in  the  deed  of  November,  1798 
Though  he  did  not  execute  it,  he  took  possession  under  it.     If 
there  be  a  letter  or  other  document  signed  by  A.,  saying  that  B.  is 
a  trustee  for  such  and  such  purposes,  and  the  document  is  found  in 
*B.'s  pocket  or  desk  at  the  time  of  his  death,  is  that  not  evidence       [  ^200  ] 
against  B.,  though  not  signed  by  him  ?    Besides,  here,  if  the  deed 

(1)  Dyer,  307  b.  (3)  2  Atk.  79. 

(2)  2  Salk.  677,  2nd  rerol.  (4)  Kep.  37  &  38  Vict.  c.  57,  s.  9. 
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Toll         of  November,  1798,  does  not  reveal  the  truth,  what  is  the  trutli  ? 

OwKN.  That  Owen  paid  601Z.  for  the  estates  in  1792,  and  800/.  for  the 
same  estates  in  1798.  But  the  deed  of  November,  1798,  under 
which  Owen  took  possession,  and  which  he  himself  produced,  is 
inconsistent  with  those  payments. 

Then  as  to  lapse  of  time,  the  conversion  of  the  mortgage  into 
a  defective  purchase  in  the  year  1798,  prevents  time  from  running 
against  the  plaintiff.  From  the  year  1798  until  the  death  of  the 
husband,  the  defendant  was  in  as  purchaser  and  not  as  mortgagee. 
The  wife  could  not  have  redeemed. 

(The  Lord  Chief  Baron  :  Could  she  not  have  said,  equally  with 
the  heir-at-law,  it  was  only  a  mortgage  ?) 

If  she  had  filed  a  bill  treating  Owen  as  a  mortgagee,  would  your 
Lordship  have  taken  the  estate  from  him  ?  He  would  have  said 
he  had  bought  her  life  interest.  So  if  Owen  had  filed  a  bill  to 
foreclose,  she  would  have  said  that  the  debt  had  been  discharged, 
that  he  had  given  her  husband  a  release,  and  that  she  could  not 
file  a  bill  against  him  to  compel  him  to  pay  the  money.  Owen, 
therefore,  having  had  possession  as  purchaser,  and  not  as  mort- 
gagee, during  the  life  of  Tull,  the  plaintiff's  title  to  redeem  did  not 
commence  till  Tull's  death.  The  consequence  is,  that  this  case 
falls  within  the  observations  of  the  Master  of  the  Bolls  in 
Rajfety  v.  Kiiiff  (i),  and  the  plaintiff  is  not  barred  by  the  statute. 
'*  If,"  says  the  Master  of  the  Bolls,  **  the  mortgagee  enters,  not 
in  his  character  or  in  his  right  of  mortgagee  onlj%  but  as  purchaser 
of  the  equity  of  redemption,  he  must  look  to  the  title  of  his  vendor, 
and  to  the  validity  of  the  conveyance  he  takes." 

The  Lord  Chief  Baron  : 

Many  points  have  been  brought  forward  in  argument,  which,  if 
[  ^201  ]  they  were  really  *involved  in  the  case,  would  deserve  great  atten- 
tion ;  but  it  appears  to  me  that  one  point  is  decisive  of  the  whole 
case.  This  bill  is  filed  for  the  recovery  of  the  possession  of  an 
estate,  on  the  ground  that  it  was  originally  mortgaged  to  Owen  by 
the  father  and  mother  of  the  plaintiff,  and  that  after  the  mortgage 
an  attempt  was  made  to  convey  away  to  the  mortgagee  the  estate 
of  the  mortgagor,  and  that  that  was  ineffectual  for  want  of  a  fine. 
Suppose  it  was  so,  and  that  after  some  years  it  was  discovered 
that  the  husband  and  wife  had  not  conveyed  away  the  equity  of 

(1)  44  R.  E.  126  (1  Keen,  617). 
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redemption,  so  as  to  pass  all  her  interest,  and  that  being  so,  that  Tull 
the  conveyance  though  good  for  the  hfe  of  the  wife  was  not  good  owen. 
afterwards,  so  as  to  bar  her  heir-at-law.  If  such  were  the  facts, 
I  should  be  disposed  to  think  the  statute  no  bar  to  the  heir,  and  I 
should  be  disposed  to  adopt  the  reasoning  of  the  Master  of  the 
Bolls,  that  the  party  could  not  be  treated  as  mortgagee  in  posses- 
sion from  1798  to  the  mother's  death,  because  he  would  claim  by 
another  title,  and  not  as  mortgagee.  It  might  seem  hard,  under 
such  circumstances,  that  a  man  should  not  be  allowed  to  set  up 
his  title  as  mortgagee  against  the  plaintiff;  but  it  seems  to  me 
that,  during  the  life  of  the  mother,  the  plaintiff  could  not  have 
redeemed,  and  that  the  conveyance  would  have  been  good  as  a 
conveyance,  at  least  during  her  life.  If,  therefore,  the  case 
depended  on  those  facts,  I  should  think  it  fit  to  give  attention  to 
the  authorities  which  have  been  cited.  But  the  preliminary  question 
is,  was  the  original  transaction  a  mortgage  ?  Unless  it  is  so,  the 
plaintiff  cannot  establish  his  case.  What  are  the  facts  ?  In  1792, 
a  proper  conveyance  was  made  of  certain  estates,  under  a  fine 
properly  levied ;  and  it  appears  by  that  deed,  that  Owen  was  the 
purchaser  of  that  estate.  It  appears  doubtful  whether  he  took 
possession  at  that  time.  Let  us  assume  that  he  did  not.  In  1798, 
I  find  he  took  possession  of  an  estate  in  Surrey  from  the  same 
parties,  which  is  a  confirmation  of  the  deed  of  1792.  It  was 
the  same  conveyance,  with  the  exception  of  one  estate :  he  takes 
possession.  *Then  by  a  deed  executed  in  November,  1798,  it  [  *202  ] 
appears  that  an  estate  at  Frinsbury,  in  the  county  of  Kent,  which 
had  been  included  in  the  deed  of  1792,  is  likewise  conveyed  to 
Owen,  the  parties  having  discovered  that  Mrs.  TuU  had  only  a 
life  interest  in  that  estate.  In  that  deed  the  parties  came  to  a 
new  arrangement,  and  it  appears  that  the  sum  which  was  deducted 
from  the  purchase  money  is  added  to  a  sum  of  75/.,  which  was 
a  debt  of  the  father,  and  this  is  increased  by  another  sum,  and 
the  three  sums  together  make  the  aggregate  consideration  for  the 
absolute  conveyance  of  the  life  estate  of  the  wife.  But  there  is  a 
recital  in  that  deed,  which  is  the  only  foundation  on  which  the 
plaintiff  rests  his  claim,  when  he  insists  that  the  original  trans- 
action was  only  a  mortgage.  If  Owen  had  signed  the  deed,  it  would 
be  conclusive  against  him ;  but  he  has  not  signed  it,  and  though 
I  cannot  say  it  is  not  evidence  against  him,  coming  as  it  does  out 
of  his  possession,  and  he  having  been  in  possession  of  the  estate 
under  it,  yet  it  is  not  every  recital  in  a  deed  which  a  person  holds 
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TuLL  under  such  circumstances  that  shall  bind  him.  How  can  I  come 
OwKK.  &^  the  truth  of  the  facts  stated  in  that  recital  ?  At  the  distance  of 
forty-seven  years,  or  at  all  events  at  the  distance  of  forty-one  years, 
I  am  called  upon  to  do  what  ?  Upon  a  recital  of  a  deed  which  is 
not  conclusive  against  the  party,  and  without  any  other  evidence, 
to  defeat  a  transaction  founded  on  a  deed  executed  by  all  the 
parties  interested  in  that  transaction,  and  to  do  something  totally 
at  variance  with  that  deed.  Mr.  Shnpkbison  says,  all  I  could  do 
would  be  to  decree  the  deed  to  be  rectified ;  but  it  is  difficult  for 
me  to  say  how  I  could  make  even  such  a  declaration.  It  is  true, 
if  fraud  or  imposition  were  suggested,  the  parties  might  file  their 
bill  to  set  aside  the  original  deed,  and  make  another  according  to 
the  true  intent  of  the  parties.  If  fraud  were  proved,  and  a  pro|)er 
case  laid  before  the  Court ;  for  instance,  that  the  solicitor  by  fraud 
[  *203  ]  prepared  the  deed,  the  Court  would  grant  relief ;  *but  how  would 
it  grant  relief  ?  By  setting  the  deed  aside.  No  step  of  that  sort 
has  been  taken  for  forty-seven  years,  and  how  shall  I  deal  with  it  ? 
Shall  I  set  it  aside  ?  Shall  I  say  that  it  is  void,  and  order  another 
to  be  executed  ?  It  is  difficult  to  say  how  that  shall  be  done.  To 
make  any  other  declaration,  is  still  to  go  counter  to  the  deed.  I 
am  to  declare  that  a  party  holding  under  an  absolute  conveyance 
holds  only  as  mortgagee.  Is  there  any  case  of  that  sort  ?  If  you 
alter  the  rights  of  the  parties  under  the  deed,  do  you  not  set  aside 
the  deed?  This  is  to  give  it  a  totally  different  construction.  But 
then  it  is  said  Mrs.  Tull  has  been  led  to  give  different  uses  to  a 
fine  which  was  intended  to  operate  only  as  a  mortgage,  and  to  be 
subject  to  a  proviso  for  redemption.  Mr.  Hodgson  has  suggested, 
that  it  is  a  common  practice  of  conveyancers  to  declare  the  fine  to 
enure  to  the  use  of  the  mortgagee,  and  then  to  such  further  uses 
as  the  parties  should  appoint.  Suppose  the  party  borrowing  says 
to  the  party  lending  the  money,  I  have  a  perfect  confidence  in  you, 
and  will  give  you  an  absolute  conveyance.  No  doubt  if  the  party 
afterwards  brouglit  forth  evidence  of  fraud,  he  might  come  to  the 
Court  and  say,  set  this  deed  aside.  But  suppose  it  to  have  been 
the  intention  of  the  parties  to  make  an  absolute  conveyance, 
reserving  to  themselves  the  right  of  modifying  it,  on  the  very 
ground  that  one  of  the  estates  was  only  for  life,  and  the  other 
absolute.  There  would  be  no  fraud  in  that.  The  same  reason 
which  should  prompt  the  conveyancer  in  modern  practice  to  pre- 
pare such  a  power  of  apix)intment  as  I  have  described,  might  have 
induced  the  parties  to  say,  we  will  make  an  absolute  conveyance  at 
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first,  and  will  make  our  other  arrangements  afterwards.    I  cannot        Tull 


r. 


conceive  that  such  a  case  might  not  occur.     I  mention  this  to  show       owm 

that  a  doubt  might  clearly  exist  as  to  the  circumstances  under 

which  the  original  deed  was  made.    But  a  party  who  comes  into 

this  Court  after  so  long  a  time,  to  vary  the  effect  of  a  transaction 

of  this  nature,  must  *make  out  a  very  clear  case.    Why  did  not      [  *2U4  ] 

Owen  execute  the  deed  of  November,  1798  ?    How  do  I  know,  if  he 

could  be  called  from  the  dead,  whether  he  might  not  say — I  had 

by  that  deed  all  I  wanted,  namely,  the  possession  of  the  estate, 

but  I  did  not  sign  it,  because  I  disagreed  to  the  recital  ? 

I  cannot,  therefore,  in  the  absence  of  all  evidence  on  the  subject, 
and  of  confirmation  by  positive  deeds — I  cannot  say  that  this  was 
only  a  mortgage.  It  is  unnecessary,  therefore,  to  enter  into  the 
other  questions  which  have  been  argued.  I  will,  however,  con- 
sider the  matter  a  little  further  and  mention  it  again,  should  I 
in  any  degree  change  my  opinion ;  and  I  do  so  the  rather,  because 
what  I  have  now  said  is  the  result  of  an^  impression  which  I  took 
early  in  the  cause ;  but  unless  I  should  mention  the  matter  again 

the  bill  must  be  dismissed. 

Bill  dismissed — Issue  refused. 


HALL  V.  LAYER.  is^o. 

(4  Y.  &  C.  216—221  ;  S.  C.  5  Jur.  241.)  

r  •>!  «j  "I 

[Ee-heard  before  the  Vice-Chancellor  in  1842,  as  reported  in        l  -     j 
1  Hare,  571.J 


BAILEY  V.  GOULD.  ^«^^- 

JulyU. 
(4  Y.  &  C.  221—227  ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  Eq.  43.)  

r  221 1 

An  executor  is  not  bound  to  insure,  or  continue  the  insurance,  of  his         ^        -' 
testator's  property  against  fire. 

Executors,  against  whom  an  inquiry  has  been  directed  as  to  what  part  of 
the  testator's  assets  might,  but  for  their  wilful  default,  have  been  got  in, 
and  who  have  been  guilty  of  some  acts  of  negligence,  may  nevertheless,  be 
entitled  to  their  costs  of  an  administration  suit  brought  against  them. 

The  bill  was  filed  by  parties  interested  under  the  will  of  Abraham 
Bailey,  against  the  executors  Gould  and  Powell,  calling  them  to 
account  for  the  testator's  assets.  The  executors  being  decreed  to 
account  for  what,  but  for  their  *wilful  default,  they  might  have  got  [  *222  ] 
in,  the  Master  made  his  report,  whereby  he  found  that  four  several 
bums  of  150?.,  180?.,  120?.,  and  50/.,  which  were  outstanding  on 
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Bailey  various  securities,  had  not  been  called  in  by  the  executors,  and 
Gould.  had  by  their  negligence  and  wilful  default  been  lost  to  the 
testator's  estate.  The  Court  overruled  the  Master's  opinion  as 
to  the  three  first  items,  but  it  appearing  upon  the  admission  of  the 
defendant  Gould,  who  was  the  more  active  executor,  that  he  had 
omitted  to  keep  insured  a  certain  leasehold  factory  of  the  testator, 
which  had  been  burnt  down  since  the  testator's  death,  it  was 
referred  back  to  the  Master  to  make  inquiries  upon  that  subject, 
with  liberty  to  state  special  circumstances  as  to  that  particular 
point. 

The  Master  by  his  further  report  found  that  the  testator  was  at 
the  time  of  his  death  in  partnership  with  one  Barlow  as  a  silk 
manufacturer.  That  the  partnership  premises  which  the  testator 
held  under  a  long  lease,  and  which  he  let  to  the  partnership,  were 
insured  by  the  testator  for  550/.  against  damage  by  fire.  That  the 
original  policy  bore  date  the  15th  March,  1816,  that  this  policy 
expired  on  the  15th  March,  1817,  when  a  new  policy  was  effected 
by  the  testator  for  a  year.  That  the  testator  died  in  April,  1818, 
after  this  policy  had  expired,  but  that  three  weeks  previous  to  his 
death  he  was  unable  to  transact  business,  and  Gould  acted  for  him. 
That  the  will  Avas  proved  in  June,  1818.  That  after  the  testator's 
death  the  executors  continued  the  business  with  Barlow.  That  the 
insurance  on  this  property  had  not  been  kept  up  by  the  executors, 
though  they  had  insured  other  property  of  the  testator.  That  in 
1824  the  factory  was  burnt  down.  Prom  these  facts  the  Master 
concluded  that  the  executors  were  chargeable  with  the  amount  of 
the  sum  insured. 

In  the  lease  of  the  factory  there  was  no  covenant  to  insure. 
[  ♦223  ]  The  principal  question,  on  further  directions,  was,  whether  *the 

executors  were  chargeable  for  the  non-insurance.  Another  question, 
however  was  raised  in  argument,  arising  from  the  circumstance  of 
the  Master  having  again  reported  against  the  executors  as  to  the 
sums  of  150?.,  180/.,  and  120/. 

Mr.  Temple  and  Mr.  Baion,  for  the  plaintiffs,  contended  that 
it  was  the  executors'  duty  to  insure  whether  the  premises  were 
insured  at  the  testator's  death  or  not :  and  they  submitted  that  the 
executors  ought  to  pay  the  costs  of  the  suit. 

Mr.  O.  Aiuhrdon,  for  the  heir-at-law  of  the  testator,  took  the 
same  line  of  argument.     *     *     * 
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Mr.  Kemfon  Parker  for  the  testator's  widow.  Bailey 

Gould. 
Mr,  Simpkinson  and  Mr.  Teed,  for  the  defendant  Gould : 

On  the  balance  of  the  receipts  and  payments  by  this  executor 
there  is  a  sum  of  85Z.  coming  due  to  him.  As  to  the  insurance,  it 
will  be  observed  that  this  was  not  an  old  policy  on  which  the 
testator  paid  the  premiums  from  time  to  time,  but  an  isolated 
policy,  renewable  as  the  testator  might  find  it  convenient.  The 
last  policy  expired  before  the  testator's  death,  and  was  not  renewed 
by  him.  How  is  Gould  answerable  for  that  ?  The  bill  is  *not  filed  [  *224  ] 
against  him  as  the  testator's  agent,  but  as  his  executor :  and  the 
sums  which  he  paid  to  the  testator's  workmen  have  been  disallowed 
by  the  Master  for  the  express  reason  that  they  were  paid  in  the 
testator's  lifetime.  Is  then  the  executor  bound  to  insure  property 
which  the  testator  failed  to  continue  insured  ?  Or  is  there  any 
authority  which  decides  generally  that  an  executor  is  bound  to 
insure  or  to  continue  the  insurance  of  his  testator? 

(Aldbrson,  B.  :  I  must  determine  this  case  upon  that  ground.  I 
cannot  make  it  depend  on  the  circumstance  of  the  policy  expiring  a 
few  days  earlier  or  later,  the  testator  being  incapable  of  managing 
his  affairs.) 


Mr.  Cole  for  the  personal  representatives  of  Powell  [on  the 
question  of  costs  cited  Baker  v.  Carter  (i)  and  Taylor  v.  Tabnivi  (2)]. 

Mr.  Temple^  in  reply.     *     *     * 

Aldbrson,  B.,  after  stating  the   circumstances  under   which  the       [  225  ] 
inquiry  contained  in  the  decree  had  been  directed,  said : 

I  much  doubt  whether  the  sum  of  650Z.,  for  which  the  Master  finds 
the  property  to  have  been  insured,  can  be  called  the  personal  estate 
of  the  testator  at  all.  It  was  a  contingent  claim  which  the  testator 
might,  by  possibility,  himself  have  realized,  but  which  he  did  not. 
Whether  the  value  of  the  property  was  560/.,  or  whether  you 
take  the  utmost  sum  the  parties  could  reasonably  be  charged,  is 
immaterial.  It  was  no  claim  existing  at  the  time  of  the  testator's 
death.  What  then  existed  the  executors  did  possess ;  that  is,  the 
leasehold  premises  and  manufactory.  Being  in  their  possession,  a 
fire,  for  which  they  were  not  to  blame,  occurred.    It  was  a  mere 

(1)  41  E.  R.  267  (1  Y.  &  C.  Ex.  Eq.  250).  (2)  38  R.  E.  115  (6  Sim.  281). 
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BA1I.KY      misfortune  which  took  place.    Can  the  loss  be  said  to  have  happened 
Gould.       through  their  default  in  not  keeping  up  a  contingent  claim  ?    Was 
this  property  which,  but  for  their  wilful  default,  they  might  have 
got  in  ?    It  is  very  diflficult  to  say  that  it  was. 

But  the  next  question  is,  whether  there  was  any  wilful  default? 
It  was  in  the  possession  of  two  persons  as  partners.  They  carried 
[  ♦226  ]  on  the  business  jointly.  Barlow  was  *interested  in  having  the 
insurance  as  well  as  the  other.  The  omission  of  his  insurance,  he 
being  a  party  directly  interested,  is  a  material  circumstance.  It 
would  be  a  strong  thing  to  say,  (he,  as  a  reasonable  man,  and 
taking  reasonable  care  of  his  own  property,  not  doing  it), — it  would 
be  a  strong  thing  to  say,  that  these  parties  were  guilty  of  wilful 
default  in  omitting  to  do  what  Barlow  himself  might  have  done.  I 
think,  therefore,  as  to  this  part  of  the  case,  that  the  executors  are 
not  chargeable  as  for  wilful  default. 

Then,  as  to  the  other  parts  of  the  case,  it  seems  to  me  that  the 
question  as  to  the  sums  of  150/.,  140/.,  and  120/.,  is  concluded  by 
the  previous  order  of  the  Court.    The  Master  had,  on  a  former 
occasion,  reported  that  the  parties  were  chargeable  with    these 
sums ;  but  the  Court  was  of  opinion,  that  the  state  of  facts  relating 
to  them  was  not  such  as  to  raise  a  question  of  wilful  loss.     But  as 
to  the  60/.,  it  was  outstanding  on  personal  security  which  had  been 
taken  by  the  testator,  and  which  had  not  been  got  in,  but  on  which 
interest  had  been  paid  up  to  the  date  of  the  report.    The  Master 
took  the  correct  distinction  between  property  invested  on  real  and 
property  invested  on  personal  estate;  holding  that,  inasmuch  as 
the  personal  security  changes  from  day  to  day  by  reason  of  the 
personal  responsibility  of  the  party  giving  the  security,  and  as  a 
testator's  means  of  judging  of  the  value  of  that  responsibility  are 
put  an  end  to  by  his  death,  therefore,  although  no  loss  may  have 
occurred  in  the  interval,  the  executor  who  has  omitted  to  get  it  in 
within  a  reasonable  time,  becomes  himself  the  security.    Now,  upon 
that  point,  all  that  was  determined  on  the  former  occasion  was,  that 
the  party  was  to  be  charged  with  the  50/.  for  not  getting  it  in  within 
a  reasonable  time ;  and  if  a  loss  occurred  he  was  to  be  responsible 
for  it.    As  to  the  other  sums,  as  I  have  already  noticed,  the  Master's 
report  is  overruled,  and  I  must  consider  myself  as  bound  by  the 
decree.    I  cannot  look  at  the  circumstances  which  have  occurred 
f  *227  ]      since,  because,  in  fact,  the  Master  had  *no  right  to  look  at  them ; 
and,  indeed,  if  I  could,  I  will  not  say  they  would  alter  my  judgment. 
I  consider,  therefore,  the  party  to  have  succeeded  as  to  the  three 
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Bams  of  150^.,  1401.,  and  1202.,  but  to  have  failed  as  to  the  50/. ;       Bailey 
and  as  to  the  latter  sum,  it  appears  that  interest  was  regularly       gould. 
paid  upon  it  up  to  the  date  of  the  Master's  report,  and  there  is 
no  reason  to  suppose  that  it  cannot  be  got  in. 

It  seems  to  me,  therefore,  that  if  ever  there  was  a  case  in  which 
costs  should  be  allowed  to  executors  after  an  inquiry  as  to  their  wilful 
default,  this  is  that  case. 


CATTELL  V.  CORRALL.  mo. 

(4  Y.  &  C.  228—237  ;  S.  0.  9  L.  J.  (N.  S.)  Ex.  Eq.  37.)  ^ulyj^  11. 

The  mere  possibility  that  a  creditor's  deed  executed  five  years  previously         [  228  ] 
might  have  been  an  act  of  bankruptcy  on  the  part  of  a  vendor  is  not  a  valid 
objection  to  a  suit  by  him  for  specific  performance  of  a  contract  for  the  sale 
of  land  comprised  in  the  deed. 

In  this  case  the  Master  reported  that  the  plaintiff  could  make  a 
good  title  at  the  time  of  the  report,  and  also  before  the  commence- 
ment of  the  suit. 

Several  exceptions  were  taken  to  the  report,  of  which  [the 
following  is  the  only  one  material  to  this  report]. 

Fourth  exception.     That  a  conveyance,  dated  the  2nd  September,        [  2»3  ] 
1885,  which  appeared  by  the  abstract  to  have  been  executed  by  the 
vendor  to  one  Bowlatt,  was  an  act  of  bankruptcy. 

The  deed  in  question  was  made  between  the  plaintiff,  described  as 
Thomas  Cattell,  of  Northampton,  carpenter,  *of  the  first  part,  John  [  •234  ] 
Bowlatt,  of  the  second  part,  and  the  several  persons  who  should 
subscribe  their  names  and  affix  their  seals  to  the  schedule  thereto 
annexed,  of  the  third  part.  After  reciting  that  the  plaintiff  was 
indebted  to  Bowlatt  in  the  sum  of  18/.  10^.,  and  to  the  other 
parties  in  the  sums  set  opposite  their  respective  names  in  the 
schedule,  it  was  witnessed,  that,  for  barring  all  estates  tail  in  the 
premises,  Cattell  did,  by  the  abstracting  indenture  which  was 
intended  to  be  duly  enrolled,  &c.,  grant,  bargain,  and  sell  unto  the 
said  John  Bowlatt,  his  heirs  and  assigns,  the  said  premises, 
discharged  of  all  former  trusts,  &c.,  upon  trust,  with  or  without 
the  concurrence  of  the  plaintiff,  and  subject  to  the  annuity  of  2/. 
payable  to  M.  Cattell,  to  make  sale  of  the  said  premises,  either  in 
parcels,  &c.,  and  to  receive  the  monies  to  arise  from  such  sale  or 
sales,  and  to  stand  possessed  thereof,  in  trust,  in  the  first  place,  to 
pay  the  costs  of  the  said  indenture;  and,  in  the  next,  to  pay 
Bowlatt  and  the  parties  of  the  third   part  the  amount  of  their 
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Cattbll  respective  debts ;  and,  in  case  of  any  surplus,  to  pay  the  same  to 
CoBBALL.     *he  plaintiff,  his  executors,  administrators,  and  assigns. 

The  schedule  to  this  deed  contained  the  names  of  four  creditors 
only,  one  of  whom  was  Mr.  Henry  Becke,  the  plaintiff's  attorney. 

The  deed  was  never  enrolled. 

Mr.  Bird,  for  the  exception : 

[  236  ]  *     *     The  observations  of  Sir    John    Lbach,    in    Hartley    v. 

Smith  (i),  are  decisive  of  this  case. 

Mr.  IlocUfSon,  contra  : 

*  *  There  is  nothing  here  to  show  contemplation  of  bankruptcy. 
Five  years  have  elapsed  and  no  bankruptcy.  In  almost  all  the 
cases  bankruptcy  has  occurred.  In  Hartley  v.  Smith,  Sir  John 
Leach  would  not  compel  the  purchaser  to  take  the  title;  but 
there  the  Master  had  reported  against  the  title,  which  was 
j)rimd  facie  in  the  purchaser's  favour.  The  "extrinsic  cir- 
cumstances" alluded  to  by  Sir  John  Leach  must  have  been  before 
the  Master,    *    *     * 

[  236  ]  Mr.  Simjykiiison,  in  reply. 

Aldbrson,  B,  [overruled  the  exceptions,  and  with  reference  to  the 
exception  here  reported,  he  said] : 
[  237  ]  Then  as  to  the  deed.     It  is  said,  that  if  any  circumstances  can 

be  imagined  which  would  make  this  deed  an  act  of  bankruptcy, 
then,  on  the  authority  of  Hartley  v.  Smith  (i),  no  purchaser  ought 
to  be  compelled  to  take  the  title.  Now,  as  to  Hartley  v.  Smith, 
there  was  real  ground  of  suspicion  in  that  case,  and  the  decision 
was  right.  But  the  argument  of  Mr.  Bell  and  the  other  gentleman 
is  entirely  confined  to  the  question  of  fraudulent  conveyance.  They 
do  not  seem  to  have  argued  the  question  which  Sir  John  Leach 
suggested  ;  and  I  think  his  observation  must  have  been  taken  in  a 
larger  sense  than  the  learned  Judge  intended.  I  quite  agree  that 
a  purchaser  ought  not  to  be  compelled  to  take  such  a  title  as  on 
reasonable  ground  might  be  litigated;  but  then  there  must  be  a 
reasonable,  decent  probability  of  litigation.  Is  that  so  here?  The 
deed  executed  by  a  carpenter  conveys  a  certain  portion  of  his  landed 
estate  to  his  creditors.  The  deed  is  five  years  old,  and  nothing  has 
been  done  since.  There  is  no  ground  for  saying  that  it  comprises 
all  the  property  of  the  party  conveying;  there  is  no  ground  for 

(1)  Buck.  368. 
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sajring  that  in  the  execation  of  it  he  intended  to  favour  one  creditor      Cattbll 
more  than  another,  nor  any  ground  for  saying  (more  especially  as     cobrall. 
five  years  have  elapsed  and  no  bankruptcy)  that  he  did  it  in  con- 
templation of  bankruptcy.    I  see  no  reason  therefore  for  disagreeing 
with  the  Master,  and  the  exceptions  must  be  overruled. 

.Exceptions  oterruled. 


CHE8LYN   V.   DALBY.  ^s^^- 

May  14. 
(4  Y.  &  C.  238—244 ;  S.  0.  10  L.  J.  Ex.  Eq.  21.)  July  3. 


[See  a  note  of  the  hearing  of  this  case,  on  further  consideration, 


Jvly  \i. 


at  the  end  of  the  report  on  the  previous  hearing  (47  R.  11.  at  p.  398). J        ^  ^^^  ^ 


MIDDLETON   v.   SHERBURNE  (1).  is^i. 

^  Jan.  13,  16, 

(4  Y.  &  C.  358—393.)  ^  28. 

A  strong  case  must  be  made  out  to  set  aside  a  will  on  the  ground  of  _J ' 

imdue  influence;  but  where  a  person,  acting  as  the  spiritual  adviser  of  a         [  353  j 
testator,  takes  advantage  of  that  situation  to  become  tha  agent  and  manager 
of  the  testator's  temporal  affairs,  and  while  holding  those  opposite  characters, 
becomes  a  donee  of  very  large  gifts  under  the  testator's  will,  there  is  strong 
ground  made  out  for  inquiry  as  to  undue  influence. 

[This  case  was  not  finally  determined  in  the  Court  of  Exchequer, 
as  the  Lord  Chief  Baron  thought  fit  to  direct  an  issue  to  try  the 
validity  of  the  will  here  questioned,  and  the  matter  was  compromised 
at  the  trial  of  that  issue,  but  the  judgment  of  the  Lord  Chief  Baron 
in  this  case  contains  some  general  observations  on  the  point  stated 
in  the  head-note,  and  also  some  particular  observations  on  the 
leading  case  of  Huguenin  v.  Baseley,  which  may  be  usefully 
retained  here.  A  short  statement  of  the  facts  of  this  case  is 
necessary  to  explain  the  application  of  those  observations  to  the 
case. — 0.  A.  8.] 

The  plaintiffs,  Mrs.  Middleton  and  Mrs.  Eastwood,  were  the 
nieces  and  co-heiresses-at-law,  and  also  the  next  of  kin  of  William 
Heatley,  who  died  intestate  on  the  21st  of  July,  1840.  Thomas 
Sherburne,  the  principal  defendant,  was  a  Boman  Catholic  priest, 
and  claimed  to  be  devisee  of  certain  portions  of  Heatley's  real 
estates,  and  also  residuary  devisee  and  legatee  of  Heatley.  The 
other  defendants  were  Mr.  Eastwood,  the  husband  of  one  of  the 
plaintiffs,  Thomas  Youens  and  Bichard  Thompson,  Boman  Catholic 

(1)  ParJUt  ▼.  Lawless  (1872)  L.  R.  2  P.  &  D.  462,  41  L.  J.  P.  68,  27  L.  T.  216. 
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MiDDLBTON    priests,  John  Briggs,  Vicar  Apostolic  of  the  Yorkshire  District,  and 
Sherburne.    James  Teebay,  late  steward  to  Heatley. 

These  defendants,  except  Eastwood,  were  made  parties  in  respect 
of  certain  gifts  of  money  and  lands  made  to  them  by  Heatley,  partly 
by  deeds  inter  vivos,  and  partly  by  will,  upon  the  same  understanding 
and  with  the  same  view  as  the  estates  devised  to  Sherburne. 

The  object  of  the  bill  was,  first,  to  have  an  opportunity  of  trying 
the  validity  of  the  will  as  a  legal  instrument,  upon  the  ground  of 
incapacity  in  Heatley,  and  undue  influence  obtained  over  him  by 
Sherburne,  by  means  of  superstitious  terrors  wrought  upon  Heatley 

[  ♦359  ]  by  Sherburne  *in  his  character  of  confessor  to  Heatley.  Secondly, 
supposing  that  ground  should  fail,  and  that  the  Court  should  be  of 
opinion  that  there  was  no  incapacity  in  Heatley,  then  that  it  might 
be  declared  that  the  several  conveyances,  devises,  and  bequests  to 
Sherburne  and  the  other  defendants  were  made  upon  certain  secret 
trusts,  for  charitable,  religious,  and  superstitious  purposes  con- 
nected with  the  Boman  Catholic  religion,  and  not  being  duly 
inrolled  in  Chancery  were  void ;  or,  at  all  events,  that  the  super- 
stitious uses  were  void ;  and,  consequently,  that  there  was  a 
resulting  trust  in  favour  of  the  plaintiffs.     *     *     * 

A  motion  was  now  made  that  two  fit  and  proper  persons  might 
be  appointed  receivers  of  the  real  and  personal  estate,  pursuant  to 
the  prayer  of  the  bill. 

In  support  of  the*  motion,  affidavits  were  read  to  the  following 
effect:  That  the  father  of  the  plaintiffs  died  in  1800,  and  their 
mother  in  1802.  That  on  their  mother's  death,  the  plaintiffs  went 
to.live',with  Heatley,  and  did  so  till  1818,  when  Heatley's  mother, 
who  resided  with  him,  died.  That  in  the  mean  time,  Sherburne, 
who,  in  1806,  had  returned  from  Spain,  where  he  had  been 
educated,  obtained  great  influence  over  Heatley's  mind,  and  upon 
the  death  of  Heatley's  mother,  prevailed  upon  Heatley  to  expel  the 
plaintiffs  from  his  house.  That  he  soon  afterwards  became  the 
confessor  of  Heatley,  and  that  with  the  exception  of  an  interval 

[  *360  ]  between  18*22  and  1825,  when  *he  was  in  Spain,  he  remained 
Heatley's  confessor  until  the  year  1882.  That,  in  consequence,  as 
the  deponents  believed,  of  the  influence  which  Sherburne  had  over 
Heatley  as  his  confessor,  Heatley,  in  1824,  made  a  will  in  Sherburne's 
favour,  and  appointed  him  his  executor.  That  Heatley's  income 
was  about  10,000Z.  a  year,  and  that  the  deponents  believed  that  he 
was  induced  by  Sherburne  and  the  other  defendants  connected 
with  him  to  execute  a  conveyance  of  certain  parts  of  his  property 
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to  Bome  of  the  defendants  without  any  consideration.  That  he  Middleton 
was  also  induced  to  give  to  Sherburne  10,000/.,  of  which  about  the  sherbiibne. 
sum  of  9,000Z.  was  laid  out  by  Sherburne  in  the  purchase  of  an 
estate  at  Carlton,  the  contract  being  in  his  own  name,  but  the  con- 
veyance to  the  otl  er  defendants  in  trust  for  him.  That  he  was 
also  induced  to  pay  into  the  hands  of  some  of  the  other  defendants 
12,500Z.,  which  still  remained  in  their  hands.  That  he  also  pur- 
chased canal  shares  in  the  names  of  these  parties.  And  that, 
finally,  he  was  induced  by  the  undue  influence  of  Sherburne,  to 
make  in  Sherburne's  favour  a  will,  dated  the  16th  February,  1829, 
and  two  codicils  dated  respectively  the  12th  of  August,  1835,  and 
the  8rd  of  June,  1886,  which  were  the  will  and  codicils  sought  to 
be  impeached.  It  was  also  sworn,  that,  upon  Heatley's  death, 
Sherburne,  who  came  avowedly  to  search  for  Heatley's  will,  though 
he  at  first  affected  ignorance  of  any  will  having  been  made  by 
Heatley,  yet  afterwards  pointed  out  the  exact  part  of  Heatley's 
bureau  in  which  the  will  and  codicils  were  found.  It  also  appeared, 
that,  within  a  quarter  of  an  hour  after  Heatley's  death,  a  number  of 
papers  were  burnt  by  El  wood  the  butler,  in  the  presence  of  Mr.  Smith, 
a  Boman  Catholic  priest,  without  the  knowledge  of  the  next  of  kin. 

The  several  wills  and  codicils  left  by  Heatley  were  to  the 
following  effect : 

By  the  will  of  1824,  he  devised  and  bequeathed  to  Sherburne 
♦his  whole  property,  real  and  personal,  with  the  exception  of  two  [  •361  ] 
legacies  of  6,000/.  each  given  to  the  plaintiffs,  and  made  Sherburne 
his  executor.  This  will,  according  to  Sherburne's  admission,  was 
delivered  to  him  upon  his  return  from  Spain  in  1825,  and  he  kept 
possession  of  it  until  he  deposited  it  in  the  Ecclesiastical  Court 
after  Heatley' s  death. 

By  the  will  of  the  16th  of  February,  1829,  Heatley  devised  his 
house  called  Brindle  Lodge,  together  with  the  household  furniture, 
and  the  cottages  and  lands  belonging  to  it,  to  the  plaintiffs,  equally, 
during  their  respective  lives,  with  remainder  to  their  children.  And 
he  gave  and  devised  all  his  lands,  monies,  and  other  property  at 
Preston,  and  his  estate  called  Salmesbury,  and  all  and  singular 
other  his  freehold,  copyhold,  and  leasehold  estate  whatsoever  and 
wheresoever,  or  over  which  he  had  any  control  or  disposition,  unto 
and  to  the  use  of  his  good  friend  Thomas  Sherburne,  (the  defen- 
dant), his  heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  of  these  estates.  And  he  gave  all  his  money  and 
securities  for  money,  and  all  his  personal  estate  not  thereinbefore 
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MiDDLETON    disposed  of,  to  the  defendant  Sherburne,  and  appointed  him  sole 
Shebbubnb.    executor  of  his  will. 

By  the  codicil,  dated  the  1st  of  August,  1835,  which  was  in 
Sherburne's  handwriting,  and  written,  as  he  said,  at  Heatley's 
dictation,  Heatley  left  a  small  piece  of  land  near  Brindle  Lodge  to 
the  plaintiffs;  directing  that  they  should  enjoy  it  in  the  same 
manner  as  the  mansion-house  mentioned  in  his  will. 

By  the  codicil  of  the  3rd  of  Jmie,  1836,  which  was  partly  in 
Sherburne's  handwriting,  Heatley  gave  to  the  plaintiffs  a  farm,  and 
certain  other  property  specified ;  and  then,  after  reciting  the  gifts 
made  to  them  by  the  will  and  former  codicil,  declared  that  he 
meant  his  nieces  and  their  children  to  take  and  enjoy  the  premises 
in  the  same  manner  as  the  former  gifts.  Then  followed  this 
paragraph : 
[  362  ]  **  It  is  very  probable,  that  the  circumstance  of  my  having  given 

a  considerable  part  of  my  property  to  my  friend,  the  Rev.  Thomas 
Sherburne,  may  give  dissatisfaction  to  my  said  nieces  and  their 
husbands,  who  have  expressed  themselves  to  the  effect,'  that  they 
had  a  moral  right  to  the  whole  thereof  after  my  death.  Now,  in 
order  as  far  as  possible  to  prevent  any  vexatious  proceedings  which 
such  dissatisfaction  might  occasion,  and  to  the  intent  that  my  will 
and  codicils  may  have  full  effect  according  to  my  intention,  as 
expressed  therein,  I  direct  that  my  said  nieces  or  their  represen- 
tatives do,  within  twelve  calendar  months  after  my  death,  confirm 
my  said  will,  and  executo  to  Sherburne  or  his  heirs  a  release  of  all 
the  estates  devised  to  him,  and  all  claim  and  interest  which  they 
may  have  in  the  same.  In  default  whereof  I  revoke  the  devises  of 
the  estates  made  to  my  said  nieces,  and  I  devise  the  same  to  the 
said  Thomas  Sherburne,  his  heirs  and  assigns,  for  ever;  and  I 
confirm  my  said  will  in  all  other  respects."  *  *  * 
[  363  ]  The  influence  which  Sherburne  had  actually  gained  over  Heatley, 

whether  by  religious  means  or  otherwise,  was  shown  by  these 
facts — that  the  parties  were  constantly  together  ;  that  Sherburne 
corrected  or  wrote  the  letters  of  Heatley  ;  that  he  was  consulted  by 
Heatley  on  various  secular  topics,  and,  amongst  others,  as  to  the 
propriety  of  bequeathing  away  property  from  his  relations ;  and, 
lastly,  that  he  advised  Heatley  in  the  preparation  of  his  second 
will  and  codicils.  It  was  admitted  by  Sherburne  that  he  had  been 
Heatley's  confessor  from  1826  to  1832 ;  and  that  in  consequence 
of  Heatley's  disapproval  of  Mrs.  Eastwood's  marriage,  he,  Sherburne, 
had  been  directed  by  Heatley  to  compel  the  plaintiff  to  leave  the  house. 
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[The  Lord  Chief  Baron,  after  referring  to  the  facts  of  the  case,  Middlbton 
stated  his  intention  of  directing  an  issue  as  to  the  validity  of  shebbubne. 
the  will,  saying:] 

I  wish  to  pronounce  no  opinion  whatever  upon  what  the  result  [  389  ] 
of  that  investigation  may  be.  I  have  formed  none.  It  was  very 
much  argued  before  me,  that  the  relation  in  which  the  parties 
stood  to  each  other  made  it  difficult  even  to  sustain  the  will.  Now, 
upon  that  subject,  I  am  prepared  to  say,  that  I  do  not  think  mere 
influence  is  enough  to  set  aside  a  will.  All  wills  are  made  under 
some  kind  of  influence — the  influence  of  affection  or  attachment, 
which  is  perfectly  legitimate.  If  a  man  makes  a  will  under  that 
influence  to  exclude  his  own  family  and  give  his  estate  to  a  stranger, 
I  do  not  apprehend  such  a  will  could  be  displaced  at  law  or  in 
equity.  The  question  therefore  is  as  to  the  degree  of  influence. 
It  must  be  such  a  degree  of  influence,  if  you  choose  to  call  it  by 
that  name,  as  deprives  the  testator  of  being  the  proper  master  of 
his  own  faculties.  A  degree  of  influence,  arising  from  strong  fear 
and  from  threats  or  menace,  would,  I  think,  be  undoubtedly  sufficient 
to  set  aside  the  will,  and  make  it  void  at  law ;  so  would  a  degree  of 
influence,  arising  from  partial  insanity  or  delusion  upon  a  particular 
subject.  There  was  a  celebrated  case  which  I  remember,  though 
I  do  not  think  anybody  whom  I  have  now  the  honour  to  address 
will  remember  it  (I  am  unluckily  now  one  of  the  oldest  in  the  pro- 
fession),— there  was  a  case  of  Greenwood  v.  Greenwood  {i),  where 
a  gentleman,  not  only  of  considerable  capacity  but  of  extraordinary 
talent,  who  had  much  distinguished  himself  at  Cambridge,  having 
taken  a  high  degree  and  high  honours  there,  and  who  also,  in 
general  society,  was  considered  a  man  of  considerable  learning  and 
acquirements,  had  taken  a  prejudice  against  his  own  brother.  He 
thought  that  his  brother  meant  to  poison  him.  There  was  no  other 
subject  in  the  world  upon  which  he  was  under  a  delusion ;  but  it 
was  quite  clearly  established  that  upon  that  subject  he  was  *so.  L  *^^  ] 
There  were  three  or  four  trials  about  it,  and  upon  one  or  two 
occasions  the  will  was  set  aside.  I  believe  it  was  afterwards  estab- 
lished, the  jury  not  believing  that  he  was  under  a  delusion  at  the 
time  he  made  the  will ;  but  still  it  was  a  case  in  which  it  was 
admitted,  that,  if  he  had  been  under  a  delusion  upon  that  subject 
at  that  time,  the  will  would  have  been  bad.  That  is  an  instance 
where  a  man  makes  his  will  under  the  influence  of  strong  passion, 
which    is    altogether    unfounded — jealousy    or    fear    of    another 

(I)  3  Br.  C.  C.  4U 


490  1841.     EX.  EQ.     4  YOUNGE  &  COLL.  390—391.      [r.r. 


MiDDLBTON    individual — that  is,  of  partial  insanity,  which,  if  it  governs  the  man 
Sherbubne.    ii^  the  act  he  is  doing,  ought  to  make  it  void.     So  with  respect  to  a 

delusion  arising, — (which  is  suggested  in  the  bill,  though  it  is 
undoubtedly  answered  by  the  affidavits — it  is  a  matter  to  be  tried) 
— a  delusion  arising  from  superstitious  terror.  I  can  easily  con- 
ceive a  case  of  a  man  of  very  strong  mind  being  under  the  influence 
of  such  a  superstitious  terror  or  delusion,  as  that  he  might  think  it 
necessary  to  his  salvation  that  he  should  give  all  his  money  to  his 
priest  or  confessor.  If  that  was  clearly  established,  I  am  by  no 
means  prepared  to  say  that  it  would  not  be  a  very  sufficient  ground ; 
and  were  I  the  Judge  directing  the  jury  upon  the  subject,  I  should 
say  that  if  they  found  it  to  be  such  a  degree  of  delusion  as  to 
deprive  the  man  of  the  exercise  of  his  free  judgment  in  what  he 
was  doing,  it  would  be  sufficient  to  destroy  the  will. 

A  case  has  been  cited  for  the  purpose  of  showing  that :  that  of 
Huguenin  v.  Baseley  (i).  I  remember  that  case  well.  I  was  present 
when  Lord  Eldon  decided  it.  I  knew  the  defendant  Mr.  Baseley- 
He  was  a  clergyman  of  the  Church  of  England,  and  a  very  respect- 
able man.  Mr,  Shai-pe  has  quoted  very  properly  the  argument  of 
Sir  S.  BoMiLLY  in  that  case  against  the  will,  and  he  has  taken  up 
Sir  S.  Romilly's  suggestion.  He  has  shown  that  by  the  French 
law,  or  the  law  existing  over  the  greatest  part  of  the  Continent 
[  ♦391  ]  where  the  Eoman  Catholic  religion  prevails,  a  gift  *made  to  a 
confessor,  or  even  a  legacy  given  to  a  confessor,  would  be  void  by 
reason  of  the  relation  of  the  parties.  Now  you  will  observe  upon 
looking  at  that  case  that  Lord  Eldon  altogether  evades  that  part 
of  the  subject,  though  he  decreed  the  gifts  made  to  Mr.  Baseley  to 
be  set  aside.  That  was  during  the  lifetime  of  Mrs.  Hill.  She  had 
married  the  plaintiff,  and  joined  with  him  in  filing  the  bill.  The 
Lord  Chancellor  set  them  aside ;  but  he  put  it  on  the  ground  that 
Mr.  Baseley  had  shown,  by  his  own  conduct,  that  he  had  acquired 
the  management  of  her  affairs  ;  that  he  stood  in  the  relation  of  a 
confidential  agent,  having  the  direction  and  management  of  her 
affairs  ;  and  he  founded  his  judgment  on  a  letter  which  Mr.  Baseley 
had  caused  her  to  write  to  her  solicitor,  dismissing  him.  Her 
former  solicitor,  who  had  never  misconducted  himself,  was  dismissed 
by  a  letter  which  she  wrote,  and  w^hich  had  been  copied  by  her  from 
one  which  Baseley  wrote  for  her,  in  whicli  she  stated  that  Providence 
had  presented  her  with  a  kind  friend,  a  person  who  was  competent 
to  manage  her  affairs — that  she  should  have  no  further  occasion 

(1)  9  H.  R.  276  (14  Ves.  273). 
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for  her  solicitor,  and  that  she  wanted  to  put  the  whole  of  her  affairs  Hiddleton 
into  Mr.  Baseley's  hands.  The  Lord  Chancellor  considered  that  shebburnb. 
Baseley  had  himself  caused  her  to  write  the  letter,  and  that  he  had 
got  possession  of  her  affairs,  and  therefore  he  brought  it  within 
that  class  of  cases  which  have  determined  that  a  gift  made  under 
the  influence  of  the  confidential  manager  of  a  party  cannot  be 
sustained,  being  without  consideration. 

Now  it  is  to  be  observed,  in  the  present  case,  that  Sherburne 
stood  in  the  relation — during  a  period  which  embraced  all  the 
transactions  that  I  have  mentioned,  and  which  also  embraces  the 
time  of  making  the  will — ^he  stood  in  the  relation  of  confessor  to 
Mr.  Heatley.  But  he  was  more  than  that :  it  is  plain  from  the 
facts  stated  and  obtained  from  the  whole  body  of  the  evidence, 
such  as  it  is,  that  he  had — I  was  about  to  say  unlimited — but  that 
he  *had  very  great  control  over  all  Heatley's  affairs ;  and  the  very  [  *392  ] 
fact  I  have  mentioned  that  the  sum  of  10,000{.  was  paid  to  him, 
and  that  he  bought  an  estate  with  it ;  that  the  12,5622.  was  paid  to 
an  account  in  which  he  had  a  joint  interest,  and  transferred  from 
that  account  afterwards ;  and  his  own  admission  that  letters  were 
written  by  him  for  the  testator ;  that  the  testator,  preferring  his 
style  to  his  own,  often  got  him  to  write  letters  which  he  copied : 
all  these  are  very  strong  facts  to  show  an  interference  in  the 
management  of  his  temporal  affairs.  Well,  then,  there  is  a  very 
extraordinary  fact:  that  one  of  the  codicils  contains  the  hand- 
writing of  Sherburne,  and  that  is  a  codicil  which  fastens  a  condition 
on  the  plaintiffs,  that  they  shall  give  a  release  to  Sherburne  within 
twelve  months  after  his  death,  or  the  legacy  shall  go  over.  Now 
that  is  a  very  strong  fact.  I  do  not  pretend  at  all  to  draw  any 
inference  from  it,  but  it  is  very  fit  that  a  jury  should  be  allowed 
to  draw  their  inference  from  these  facts.  This  gentleman  stands 
in  the  most  confidential  relation  which  can  subsist  between  a 
clergyman  and  a  layman,  namely,  that  of  confessor  to  his  friend, 
and  unites  with  that  character,  I  should  say,  the  character  of 
confidential  manager  of  his  friend's  temporal  affairs.  These  are 
circumstances  which  require  some  consideration.  If  they  go  the 
extent  of  showing  that  the  will,  or  any  of  the  codicils,  was 
improperly  made,  or  that  they  were  all  made  under  that  degree  of 
delusion  or  that  degree  of  terror  which,  in  the  opinion  of  a  jury, 
might  constitute  a  want  of  real  capability  to  judge  what  he  was 
about,  then  the  will  and  the  codicils  would  be  void.  If  they  are 
established,  then  there  is  an  end  of  all  further  inquiry. 
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MiDDLETON  It  appears  to  me,  therefore,  that  this  is  a  fit  case  to  be  submitted 
Shebbubne.  ^  ^^6  consideration  of  a  jury,  and  that  that  consideration  must  be 
preliminary  to  the  interference  of  this  Court;  it  being  perfectly 
plain  that  in  one  case  all  interference  here  would  be  vain  and 
[  *393  ]  profitless,  though  in  *the  other  case  it  might  be  essential.  I 
therefore  think  that  an  issue  ought  to  be  tried,  and  I  am  the  more 
satisfied  in  coming  to  that  conclusion ;  because  I  am  sure  that 
Mr.  Sherburne,  who  is  a  man  of  education  and  knowledge,  what- 
ever his  origin  may  be,  (for  that  is  no  reflection  on  him),  must  be 
aware  that  it  would  be  a  very  great  advantage  to  him,  as  well  as 
to  the  other  parties,  that  this  question,  if  possible,  should  be 
decided  before  the  twelve  months  expire,  which  is  the  time  limited 
in  that  conditional  codicil,  which  is  made  partly  in  his  own  hand. 

I  therefore  direct  an  issue  in  this  case  to  try  the  validity  of  the 
will  of  1829  and  the  codicils ;  and  for  the  purpose  of  preventing 
all  delay,  I  direct  that  the  plaintiffs  in  equity  shall  be  plaintiffs 
at  law.     I  do  this  that  the  plaintiffs  may  have  no  delay,  having 

the  record  in  their  own  power. 

Order  accordingly. 

His  Lordship  afterwards  remarked,  that  he  did  not  think  himself 
called  upon  to  direct  issues  as  to  both  wills ;  but  if  both  parties 
consented  he  would  direct  an  issue  as  to  the  will  of  1824  as  well 
as  that  of  1829. 

An  issue  was  ultimately  directed  as  to  the  last  will  and  the  codicils. 

The  issue  came  on  for  trial  before  Eolfe,  B.,  at  the  Liverpool 
Spring  Assizes  following ;  but  after  the  case  had  been  opened  for 
the  plaintiff,  the  matter  was  compromised  between  the  parties. 


,841.  POPE  V.  GARLAND  (1). 

^^^'  (4  Y.  &  G.  394—404  ;  S.  C.  10  L.  J.  Ex.  Eq.  13.) 

[  394  ]  Upon  the  sale  of  leasehold  property,  it  is  the  duty  of  the  purchaser  to 

iuquii-e  into  the  covenants  and  stipulations  of  the  original  lease.  Therefore, 
where  leasehold  pi'opeity  about  to  be  sold,  was  described  in  the  particulars 
of  sale  as  being  held  at  a  ground-rent  of  86/.  per  annum »  and  it  appeai-ed 

(1)  The  relative  duties  of  vendor  and  before  entering  into  the  contract,  nor  is 

purchaser  of  leaseholds  have  been  more  be  affected  with  constrtictive  notice  of 

clearlj'  defined  by  recent  decisions :  see  any  unusual  covenant  therein  unless  he 

In  re  UViffeand  Smithes  Coittract  [1896]  has  had  a  fair  opportunity  of  inspect- 

1  Ch.  G37.    It  is  not  now  held  to  be  the  ing  the  lease.   And  see  JUcre  v.  Berridye 

duty  of  a  purchaser  of  leasehold  pro-  (1888)  20  Q.  15.  Div.  523,  57  L.  J.  Q.  B. 

l)erty  to  demand  inspection  of  the  lease  265,  58  L.  T.  836. — O.  A.  S. 
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Garland. 


from  the  lease  that  the  ground-rent  was  80/.,  and  one-third  of  the  improved  Pope 

yearly  rent  or  value,  and  there  were  other  stringent  covenants  in  the  lease,  ^  _*•. 
not  noticed  in  the  particulars,  such  as  that  no  fine  should  be  taken  for  an 
under-lease  or  assignment,  except  with  the  consent  of  the  reveruioner, 
and  there  was  a  clause  in  the  contract  allowing  compensation  for  mis- 
description :  Held,  that  the  contract  was  specifically  enforceable  against  the 
purchaser,  with  compensation  for  the  misdescription. 

An  infringement  of  the  rule,  cujus  est  sduyn,  ejus  est  usque  ad  ccelumy 
is  sufficient  to  avoid  the  contract  between  vendor  and  purchaser. 

A  tenant  at  will  at  a  yearly  rent  is  a  tenant  from  year  to  year. 

In  pursuance  of  a  decree  made  in  this  suit,  for  the  sale  of  certain 
leasehold  estates  of  a  testator  of  the  name  of  William  Law,  the 
property  was  put  up  for  sale  by  auction  in  lots  in  December,  1889, 
when  Mr.  Charles  Stevens,  a  solicitor,  attended  at  the  sale  and 
purchased  the  lot  now  in  question. 

A  motion  was  afterwards  made  that  the  purchaser  might  be 
ordered  to  pay  his  purchase-money  into  Court.  This  motion 
was  opposed  on  the  ground  of  several  alleged  objections  to  the 
title;  the  purchaser  stating  by  his  affidavit,  that  his  object  was 
to  add  the  purchased  premises  to  an  adjacent  property  of  which 
he  had  the  fee,  for  the  purpose  of  building;  but  that  the  restrictions 
and  conditions  with  which  he  found  the  premises  in  question 
incumbered,  prevented  his  carrying  his  object  into  effect.  Upon 
this  motion  the  usual  reference  as  to  title  was  made  to  the  Master ; 
and  the  Master  having  reported  in  favour  of  the  title,  the  cause 
was  now  heard  on  an  exception  to  the  Master's  report. 

It  appeared  from  the  particulars  of  sale  that  the  lot  in  question 
was  parcelled  out  into  small  dwellings  and  gardens,  which,  with 
the  exception  of  two,  were  underlet  for  long  terms,  at  certain 
ground-rents.  These  respective  premises,  with  names  of  the 
tenants  and  the  respective  amounts  of  the  rents,  &c.,  were  stated 
in  a  list  in  the  particulars.  The  two  tenements  which  were  not 
underlet  on  lease,  were  described  respectively  as — "A  leasehold 
brick-built  house  with  a  garden,  containing  two  bedchambers,  &c., 
let  to  Mr.  C.  Potter,  as  tenant  at  will,  at  20Z.  per  annum,"  and 
''  a  large  piece  of  garden  ground  containing  about  4^  acres,  at  the 
back  of  Park  Place,  let  to  Mr.  J.  Davies,  as  tenant  at  will,  at  the 
low  rent  of  20Z.  per  annum."  At  the  conclusion  *of  the  whole  [  *895  ] 
statement  was  a  paragraph  to  the  effect,  that  all  the  above  premises 
were  held  under  an  original  lease,  for  an  unexpired  term  of  forty- 
nine  years  from  Christmas  Day,  1889,  at  a  ground-rent  of 
862.  14«.  M,y  and  had  been  usually  let  to  various  tenants  at  rents 
amounting  in  the  whole  to  1202.  17s.  6d. 
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PopB  The  original  lease  under  which  the  whole  property  was  held, 

gabl'and.  was  made  between  Charles  Shard  of  the  one  part,  and  the  testator 
William  Law  of  the  other  part,  and  contained  a  covenant  in  the 
following  terms :  **  And  it  is  hereby  declared  and  agreed  by  and 
between  the  parties  hereto,  that  for  the  better  ascertaining  of  the 
further  or  additional  yearly  rent  which  is  from  time  to  time  to  be 
paid  to  the  said  Charles  Shard,  his  heirs  or  assigns,  daring  the 
said  term,  beyond  the  said  yearly  rent  of  80Z.  hereinbefore  reserved, 
and  the  terms  and  conditions  of  every  lease  or  agreement  for  a 
lease  which  shall  be  granted  or  entered  into  by  the  said  William 
Law,  his  executors,  administrators,  or  assigns,  of  or  respecting  all 
or  any  part  of  the  said  piece  or  parcel  of  ground,  and  other 
premises  hereby  demised,  all  leases  and  agreements  for  leases  of 
all  or  any  part  of  the  said  piece  or  parcel  of  ground  and  premises  at 
any  time  or  times  hereafter  to  be  granted  by  the  said  William  Law, 
his  executors,  administrators,  or  assigns,  to  or  with  any  person 
or  persons  whomsoever,  together  with  the  counterparts  thereof, 
shall  be  prepared  by  the  solicitors  for  the  time  being  of  the 
said  Charles  Shard,  his  heirs  or  assigns,  at  the  costs  of  the  said 
William  Law,  his  executors,  administrators,  or  assigns,  or  his  or 
their  under-tenants,  the  said  solicitor  making  a  reasonable  charge 
for  the  same ;  and  further,  that  such  ground-rent  shall  be  laid  on 
every  house  or  parcel  of  ground,  part  of  said  premises,  when  and 
as  the  same  shall  be  allotted  out,  or  divided,  or  agreed  to  be  leased 
for  building  by  the  said  William  Law,  his  executors,  administrators, 
or  assigns,  as  shall  be  reasonable,  according  to  the  judgment  of 
[  ♦396  ]  the  surveyor  for  the  time  being,  ♦of  the  said  Charles  Shard,  his 
heirs  or  assigns ;  and  that  the  said  William  Law,  his  executors, 
administrators,  or  assigns,  shall  not  nor  will  accept  or  take  any 
fine,  or  premium,  or  gift  upon  or  for  granting  any  lease  or  leases, 
or  upon  or  for  any  agreement  for  any  leases  or  assignment  or 
assignments  of  any  part  of  the  said  messuages  or  tenements,  or 
piece  or  parcel  of  ground,  (except  for  the  assignment  or  assign- 
ments of  any  house  or  building  which  shall  have  been  actually 
erected,  and  on  which  the  ground  rent  shall  have  been  previously 
ascertained  and  laid  on  in  manner  aforesaid)  without  the  consent 
of  the  said  Charles  Shard,  his  heirs  or  assigns,  in  writing  first  had 
and  obtained,  and  that  then  and  in  such  case  the  said  Charles 
Shard,  his  heirs  or  assigns,  shall  receive  and  be  entitled  to 
one- third  part  of  such  fine  or  premium.*' 

The  exception    to    the    Master's    report    consisted  of    several 
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objections,  which  were  in  substance  that  *  *  the  ground-rent  pope 
reserved  was  not  a  ground-rent  of  861.  14«.  2d.  [as  stated  in  the  gabland. 
particulars],  but  a  fixed  yearly  rental  of  801. ;  and  [one-third  of 
the  improved  yearly  rent  or  value;  that  no  valid  and  effectual 
assignment  on  sale  could  be  made  to  the  said  Charles  Stevens 
v^ithout  the  consent  of  the  reversioner,  inasmuch  as  such  assign- 
ment (so  far  as  regarded  the  premises  in  the  occupation  of  the 
said  James  Davies  and  Charles  Potter  respectively)  would  be  an 
assignment,  in  consideration  of  a  fine,  premium,  or  gift ;  that 
Davies  and  Potter  were  not  tenants  at  will,  as  stated  in  the 
particulars,  but  tenants  from  year  to  year ;  and  that  the  covenants 
in  the  original  lease  were  unusual  and  objectionable] . 

It  appeared  that  the  sixth  condition  of  sale  contained  the  usual       [  398  ] 
stipulation,  that  if  any  error  or  mistake  were  made  in  the  descrip- 
tion of  the  property,  the  same  should  not  vitiate  the  sale ;   but 
that  the  vendor  or  purchaser,  as  the  case  might  be,  should  pay  a 
sum  by  way  of  compensation  to  be  settled  by  the  Master. 

Mr.  .StiMrt  and  Mr.  Stevens  for  the  exception   [cited  Esdaile 
V.  Stephenson  (l)] : 

The  objection  is  one  of  title,  and  is  strengthened  by  the 
misrepresentation  :  Cadinan  v.  Hcnmer  (2),  Stewart  v.  Alliston  (3). 
It  may  be  said  that  the  purchaser  having  notice  of  the  lease  had 
notice  of  this  objection,  and  of  the  other  objections  arising  out  of 
the  stringent  nature  of  the  covenants.  But  the  authorities  which 
support  that  view  of  the  case,  those  of  Hall  v.  Smith  (4),  and 
Walter  v.  Maunde  (6),  have  been  considered  as  going  too  far,  and 
the  Court  will  not  follow  them.  *  *  It  is  not  sufficient  for  [  899  ] 
the  vendor  to  say,  if  you  look  to  the  lease  you  will  find  what 
you  buy.  In  Flight  v.  Booth  (6)  there  was  nothing  that  could  be 
called  misrepresentation.     ♦     *     * 

There  is  another  misrepresentation  in  regard  to  Davies  and 
Potter,  who  are  not  tenants  at  will,  but  tenants  from  year  to  year, 
and  therefore  intitled  to  the  usual  notice  to  quit. 

(Alderson,  B.  :  A  tenant  at  will  at  a  yearly  rent,  (for  that  is  the 
description  in  the  particulars  of  sale),  is  a  tenant  from  year  to  year.) 

Mr.    Simpkinson   and  Mr.  Bacon,  contra   [relied   on  Hall  v. 

Smith,  Walter  v.  Maundy  and  Barraud  v.  Archer  (7)]. 

(1)  24  B.  B.  151  (1  Sim.  &  St.  122).    (5)  21  B.  B.  141  (1  Jac.  &  W.  181). 

(2)  11  B.  B.  135  (18  Ves.  10).        (6)  41  B.  B.  599  (1  Bing.  N.  C.  370). 

(3)  15  B.  B.  81  (1  Mer.  26).  (7)  29  B.  B.  129  (2  Sim.  433). 

(4)  9  B.  B,  313  (14  Ves.  426). 
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Pope  Mr.  Stuart,  in  reply,  contended,  that  thie  case  was  distinguish- 

Garland,     able  from  those  where  the  fee-simple  of  the  property  was  purchased, 
[  400  ]       subject  to  a  lease. 

Aldebson,  B.  : 

I  think  that  the  Master  has  come  to  the  right  conclusion,  and 
that  the  exception  must  be  overruled.  I  agree  with  the  principle, 
which  seems  to  me  to  be  well  laid  down  in  Hall  v.  Smith,  that 
where  a  purchaser  has  notice  of  a  lease,  it  is  his  business  to  look 
at  the  clauses  of  it,  to  see  whether  it  materially  influences  his 
judgment  in  the  purchase.     I  see  no  distinction  between  this  case 

[  *^^i  ]  *and  those  where  the  landlord  sells,  and  says,  that  the  property 
is  under  lease.  If  he  do  not  state  it  to  be  so,  he  does  not  state 
the  case  so  as  to  enable  the  purchaser  to  know  what  he  is  to 
purchase,  and  that  is  a  misrepresentation.  But  it  is  clear,  and 
that  is  not  denied  in  argument,  that  where  there  are  outstanding 
leases,  it  is  the  duty  of  the  purchaser  who  has  notice  of  them,  to 
ask  and  ascertain  what  the  terms  are  upon  which  the  property  is 
out  on  lease,  so  that  he  may  know  precisely  the  nature  of  the 
property  which  he  purchases,  that  is,  whether  he  has  certain  rights 
upon  it,  or  whether  his  rights  are  in  any  manner  restricted.  What 
is  the  difference  in  principle  in  purchasing  a  lease  ?  The  conditions 
under  which  the  lease  is  framed  are  what  make  the  land  more  or 
less  valuable ;  just  as  in  the  other  case  the  nature  of  the  leases 
makes  the  land  more  or  less  valuable  to  a  purchaser.  In  Hcdl  v. 
Smith,  the  Master  of  the  Eolls,  referring  to  the  objection  which 
had  been  made  to  the  covenants  in  the  lease,  said :  *'  The 
objection  comes  to  this — that  if  there  be  any  covenant  at  all 
burthensome  to  the  landlord,  the  purchaser  may  object  to  the 
title."  So  here,  this  is  said  to  be  a  covenant  burthensome  to  the 
vendor.  Admitting  that  it  is  so,  (I  do  not  know  that  it  is  so,  but 
it  is  said  to  be  so),  what  is  the  vendor  to  do? — to  make  a  good 
title  to  a  lease  which  is  charged  with  certain  burthens  and  certain 
covenants.  If  so,  there  is  nn  end  of  the  objection.  But  if  there  is 
misrepresentation,  so  that  the  acuteness  and  industry  of  the 
purchaser  is  set  to  sleep,  and  he  is  induced  to  believe  the  contrary 
of  what  is  the  real  state  of  the  case,  the  vendor  in  such  case  is 
bound  by  that  misrepresentation.  And  that  explains  the  case  of 
Flight  V.  Booth,  where  the  misrepresentation  was  as  to  the  terms  of 
a  particular  covenant,  which,  w^hen  the  covenant  itself  was  pro- 

[  ^402  ]       duced,  turned  out  *to  be  of  a  much  more  stringent  description.     It 
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appears  to  me  that  the  party  was  bound   in  that  case  to  take        Pope 
notice  of  the  terms  of  the  covenant  in  his  particulars  of  sale ;  but,     Gabland. 
on  the  contrary,  his  manner  of  stating  it  implied  that  that  was  the 
whole  restriction  of  the  sort  to  which  the  lease  was  subject. 

Then  what  are  the  terms  of  the  covenant  here?  The  first 
provision  is,  that  the  party  who  takes  the  lease  from  the  original 
lessor  Shard,  shall  not  underlet  any  part  of  the  premises^  unless 
Shard's  attorney  draws  the  leases.  This  is  in  order  to  ascertain 
what  was  the  fair  proportion  of  the  improved  value  which  Shard 
was  to  have,  the  ground  rent  having  been  already  fixed  at  80Z. 
and  one-third  of  the  improved  value ;  and  for  the  purpose  also  of 
seeing  that  proper  covenants  were  inserted  in  the  leases.  Then 
there  is  a  clause  that  Law  shall  not  assign  on  fine  to  any  person 
without  the  special  leave  of  Shard ;  and  if  he  does  assign  with 
Shard's  leave,  Shard  is  to  have  one-third  of  the  fine.  That  appUes 
only  to  assignments  of  portions  of  the  lands,  and  not  of  the  whole. 
Besides,  there  were  several  portions  of  the  property  on  which  leases 
had  been  granted  under  the  previous  lessees.  All  these  may  be 
assigned  ad  libitum  without  any  objection ;  and  the  others  may 
since  have  been  assigned,  so  as  to  render  every  objection  of  that 
sort  nugatory.  Upon  the  whole,  it  appears  to  me,  that  whatever 
variation  there  may  be  from  the  original  contract,  is  fairly  the 
subject  of  compensation  under  the  6th  condition  of  sale. 

ExceptUm  ovenniled  with  costs. 

Part  of  the  property  in  this  cause  consisting  of  certain  houses      "^ww^  29. 
at  Bermondsey,  having  been  put  up  for  sale  by  lots,  Mr.  Francis        ^  403  j 
Mash  was   declared   the   purchaser  of  Lots  1,  2,  and  8,  and  his 
purchase  was  confirmed  by  the  Master. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs,  the 
vendors,  that  Nash  might  be  ordered  to  pay  his  purchase-money 
for  the  three  lots,  into  Court.  On  the  other  hand,  a  cross  motion 
was  made  on  the  part  of  Nash,  that  he  might  be  discharged  from 
his  purchase,  and  reimbursed  all  costs  and  charges,  so  far  as 
related  to  Lot  8,  together  with  the  costs  of  this  application,  or 
that  he  might  be  paid  for  so  much  of  the  ground  and  premises 
comprised  in  Lot  8,  as  the  vendors  could  not  convey  to  him. 

It  appeared  that  the  houses  in  question  were  old,  and  that  a 
chamber  in  Lot  4,  (which  was  purchased  by  a  Mr.  Bice),  projected 
over  part  of  the  messuage.  No.  8,  to  the  extent  of  8^  feet  at  the 
front,  and  2  feet  9  inches  at  the  back ;   the  depth  of  the  projection 
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Pope  from  front  to  back  being  17^  feet.  The  purchaser  attended  at  the 
gablamd.  auction,  on  which  occasion  a  ground  plan  of  the  premises  was 
produced,  from  which  however  the  nature  of  the  projection  did 
not  appear;  and  according  to  the  purchaser's  affidavit  he  was 
induced  to  bid  from  seeing  the  extent  of  ground  and  buildings 
therein  marked,  and  that  he  had  no  other  knowledge  of  the 
internal  state  of  the  buildings. 

The  auctioneer  swore,  that  he  stated  generally  before  the  auction 
commenced,  that  though  the  vendors  had,  for  the  convenience  of 
the  purchasers,  exhibited  a  plan  of  the  property,  yet  they  would 
not  be  bound  by  it  as  to. the  exact  measurement,  tenants'  names,  or 
numbers  affixed  to  houses ;  and  that  he  stated  as  to  this  particular 
lot,  that  the  vendors  would  not  sell  by  the  plan,  but  by  the  particulars 
of  sale. 

The  purchaser  swore  that  he  had  been  present  the  whole  time 
of  the  sale,  and  had  heard  no  such  statements  made  by  the 
auctioneer. 

[  404  ]  Mr.  Simpkinson  and  Mr.  Abraham  for  the  vendors  said  that 

the  property  offered  for  sale  was  not  described  as  land  or  ground, 
but  as  houses ;  and  therefore  the  purchaser  could  not  be  deceived 
by  what  was  merely  a  ground  plan.  Besides,  the  vendors  expressly 
declared  they  did  not  mean  to  sell  by  the  plan,  but  by  the  particulars. 
The  purchaser  ought  to  have  excepted  to  the  Master's  report,  and 
not  to  have  made  this  motion  after  the  Master  had  actually  settled 
the  conveyance.     They  referred  to  Magennis  v.  Fallon  (i). 

Mr.  Beihell  for  the  purchaser. 

The  Lord  Chief  Baron  : 

If  there  were  any  grounds  for  supposing  that  this  building  over- 
lapped the  other  so  that  the  defect  could  be  detected  by  the  eye, 
I  should  be  glad  to  have  some  further  inquiry  on  the  subject ; 
because  in  other  respects  the  property  corresponds  pretty  well  with 
the  plan,  and  is  consistent  with  the  statements  made  by  the 
vendors.  But  it  is  not  stated  even  by  the  witness  who  speaks  to 
the  plan  and  elevation,  that  this  defect  can  be  seen  by  the  eye. 
Then  as  to  the  statement  made  by  the  auctioneer,  I  cannot  for  a 
moment  entertain  the  evasion  that  it  was  not  intended  to  sell  by 
the  plan.     I  can  understand  a  general  statement  being  made  as  to 

(1)  2  MoUoy,  592. 
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the  vendors  not  being  in  every  respect  bound  by  the  plan ;   but         Pope 
still  the  auctioneer  cannot  be  heard  to  say  that  the  plan  is  not  to     gablamd. 
be  abided  by.     Upon  the  whole  I  think  the  defect  is  sufficient 
to  avoid  the  contract. 

Cross  motion  (f ranted. 


PENDLEBURY   v.   WALKER  (1).  mu 

(4  Y.  &  C.  424—442.)  Fcb.^  22. 

II  a  banking  company  agree,  that,  upon  receiving  the  guaranty  of  a  [  424  ] 

particular  person,  they  will  advance  a  certain  Huni  of  money  for  the  pui'pose 
of  securing  to  the  ci'editors  of  a  trader  a  composition  of  IO0.  in  the  |K)imd, 
and  setting  up  the  trader  in  business  again ;  and  at  the  same  time,  the 
Company,  being  themselves  creditors  of  the  trader,  enter  into  a  secret 
arrangement  with  him  by  which  they  secure  to  themselves  i*epayment  of 
the  difference  between  their  composition  and  the  full  amount  of  their  debt, 
this  is  a  fraud  upon  the  guarantor,  and  upon  the  creditors  who  execute  the 
composition  deed  on  the  faith  of  tiie  ostensible  agreement ;  and  the  guarantor 
may  sustain  a  bill  in  equity  to  set  aside  the  guaranty. 

Where,  by  the  construction  of  the  terms  of  a  guaranty,  there  is  no  right 
of  contiibution  amongst  the  guarantors,  any  one  of  them  may  sustain  a 
bill  in  equity  to  set  aside  the  guaranty  for  fraud,  without  making  his 
co-guamntors  parties. 

Where  several  persons  are  sureties  for  the  payment  of  one  sum  of  money, 
though  by  distinct  instruments,  and  one  pays  more  than  an  equal  share  of 
that  siun,  he  may  have  contribution  from  his  co-sureties ;  but  if  it  be 
arranged  by  contract,  which  it  may  be,  that  each  surety  shall  be  answei'ablo 
only  for  a  given  portion  of  one  sum  of  money,  m  such  case  there  is  no  right 
of  contribution  amongst  the  co-sureties. 

The  case  of  Deriuy  v.  Lord  Winchelsea  (2),  considered. 

The  bill  prayed  [that  a  guarantie  given  to  the  Liverpool  and  [  428  ] 
Manchester  District  Banking  Company  by  the  plaintiff  might  be 
delivered  up  to  be  cancelled,  and  for  an  injunction  against  the  Com- 
pany to  restrain  their  action  on  the  guarantie.  The  defendant  Walker 
was  the  public  registered  officer  of  the  Bank.  The  facts  of  the  case 
are  concisely  but  sufficiently  stated  in  the  judgment:] 

The  form  of  the  guarantie,  so  far  as  is  material  to  the  point  in  [  429  ] 
[dispute],  was  as  follows :  "  Whereas  the  Manchester  and  Liverpool 
District  Banking  Company  have  agreed  at  the  request  of  me,  the 
undersigned  William  Pendlebury  and  divers  other  persons,  and  in 
consideration  of  the  guaranties  and  agreements  hereinafter  entered 
into  and  mentioned,  to  advance  and  lend  to  W.  G.  Taylor,  of  &c., 
cotton  spinner,  a  large  sum  of  money  considerably  exceeding  the 
amount  intended  to  be  hereby  guaranteed;   the  whole  of  which 

(1)  Steel  V.  Dixon  (1881)  17  Ch.  D.  {2)  1  E.  B.  41  (2  Cox,  318). 

826,  50  L.  J.  Ch.  591,  45  L.  T.  142. 

82—2 


500  1841.    EX.  EQ.     4  YOUNGE  &  COLL.  429—480.      [r.r. 

Pendlebuby  said  advance  or  sum  is  intended  and  agreed  to  be  made  the  subject 
Walkeb.  of  a  distinct  account,  &c. :  and  whereas  I,  the  undersigned,  have 
undertaken  to  guarantee  the  payment  of  the  sum  of  1,000L,  part  of 
the  said  advance,  with  interest  as  hereinafter  mentioned,  the  residue 
thereof  being  guaranteed  by  the  said  several  other  persons  at  whose 
request  such  advance  has  been  agreed  to  be  made  as  aforesaid,  in 
such  proportions,  and  to  such  extent  respectively,  as  has  been 
stipulated  between  the  said  Banking  Company,  and  such  other 
persons  respectively,  and,  in  particular,  the  sum  of  5,000i.  (part 
thereof)  being  guaranteed  by  Richard  Potter,  of  Gisburn  Park,  in 
the  county  of  York,  Esquire:  Now,  in  consideration  of  the  said 
advance  and  loan  so  made  to  the  said  W.  G.  Taylor  by  the  said 
Banking  Company,  I  do  hereby  undertake  and  agree  to  guarantee 
to  the  proprietors  of  or  partners  in  the  said  Banking  Company  for 
the  time  being,  the  payment  of  the  full  sum  of  1,0(X){.,  part  of  the  said 
advance  or  loan ;  such  sum  to  be  payable  at  the  expiration,  &c.,  with 
interest,  i*tc.,  until  the  guarantie  shall  be  fully  discharged  andsatisfied. 
And  I  further  declare  and  agree,  that  all  and  every  payments  and 
payment,  which  shall  be  appropriated  and  applied  in  discharge  or 
reduction  of  the  said  advance  or  loan  so  made  by  the  said  Banking 
Company  to  the  said  W.  G.  Taylor  as  aforesaid,  shall  be  in  the 
first  instance  applicable  in  discharge  or  reduction  of  that  part  or 
proportion  of  the  said  loan  or  advance  (such  part  or  proportion 
[  *430  ]  amounting  *to  the  sum  of  5,000/.)  which  is  guaranteed  or  intended 
to  be  guaranteed  to  the  said  Banking  Company  by  the  said  Richard 
Potter  as  herein  recited  or  mentioned,  with  interest  thereon ;  and 
that  I,  in  common  with  all  the  said  several  persons  other  than  the 
said  Richard  Potter,  by  whom  the  said  loan  or  advance  is  guaranteed 
or  intended  to  be  guaranteed  as  aforesaid,  shall  only  be  entitled  to 
the  benefit  of  such  appropriated  payments  or  payment  as  aforesaid, 
after  the  said  Richard  Potter  shall  have  had  the  benefit  thereof,  to 
the  full  extent  of  the  said  sum  of  5,0002.,  so  guaranteed  by  him  as 
aforesaid  with  interest  thereon.  And  that  I,  and  all  the  said 
several  guaranteeing  parties,  other  than  the  said  Richard  Potter, 
shall  be  respectively  entitled  to  the  benefit  of  the  said  appropriated 
part  or  payments  in  discharge  or  reduction  of  our  respective 
guaranties  pari  passu,  and  in  the  respective  proportions  which  the 
several  sums  guaranteed  by  us  respectively  bear  to  the  aggregate 
amount  of  all  the  sums  so  guaranteed.  Witness  my  hand,  this 
19th  day  of  October,  1888.  W.  Pendlebuby/' 
To  this  bill  [demurrers  were  put  in  for  want  of  equity],  and  also 
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because  the  plaintiflf  had  not  made  parties  the  persons  other  than  Pbmdlbbury 
the  plaintiffs,  by  whom  the  guaranties  were  executed.  Walker. 

Mr.  SimpkiiiHon,  Mr.  James  Russell,  and  Mr.  Sutton  Sharpe  for        [  ^^^  ] 
the  demurrers. 

Mr.  Bethell  and  Mr.  Bacon  for  the  bill.  [  434  ] 

Mr.  Simpkinson,  in  reply.  [  437  ] 

AldERSON,  B.  :  Afareh  3. 

The  bill  states  that  William  Garnett  Taylor  was  indebted  to  the  [  4S8  ] 
Liverpool  and  Manchester  District  Banking  Company  in  the  sum 
of  7,000/.  It  states,  that  he  had  been  in  difficulties,  but  that  he 
was  supposed  to  be  a  person  of  some  property.  It  states,  that  his 
concerns  and  property  had  been  placed  in  the  hands  of  inspectors, 
and  that  Jackson,  who  was  then  managing  director  of  the  bank, 
was  one  of  those  directors.  It  states,  that  the  inspectors,  in 
carrying  on  the  business  of  Taylor,  had  incurred  a  debt  of  14,000Z. 
to  the  bank.  The  statement,  therefore,  was,  that  the  inspectors 
were  indebted  in  14,000/.,  and  Taylor  himself,  in  his  own  private 
capacity,  in  the  sum  of  7,000/.  Under  these  circumstances  it  is 
stated,  that  the  bank  had  conceived  a  plan  that  they  would,  in 
conjunction  with  Taylor,  induce  the  creditors  of  Taylor  to  take 
a  composition  of  10;$.  in  the  pound,  and  would  represent  their  own 
willingness  to  advance  a  sum  of  money,  for  the  purpose  of  enabling 
the  composition  to  be  paid,  and  to  enable  Taylor  afterwards  to 
carry  on  his  business.  It  states,  that  the  bank  pretended  to  accept 
the  10s.  as  well  as  the  rest  of  the  creditors,  with  a  view  to  induce 
them  to  come  into  the  composition,  and  that  the  sum  of  25,000/. 
*was  the  sum  agreed  to  be  advanced  by  them  for  these  purposes,  [  *439  ] 
if  that  sum  could  be  procured  to  be  guaranteed  by  certain  persons, 
the  friends  of  Taylor ;  and  that  these  representations  were  made 
to  Taylor's  friends,  and  to  the  plaintiff,  amongst  others ;  and  that 
they  and  the  plaintiff,  in  faith  thereof,  and  trustmg  to  those  repre- 
sentations thus  made  by  the  bank  and  Taylor,  guaranteed  each 
1,000/.,  part  of  the  sum  of  25,000/.,  to  the  bank.  What  then  were 
the  circumstances  here  stated,  on  the  faith  of  which  the  plaintiff 
seems  to  have  acted  ?  They  were  two :  first,  that  there  is  a  repre- 
sentation made  to  him,  that  Taylor  is  to  be  freed  entirely  from  all 
his  debts,  excepting  the  debt  of  25,000/.,  which  was  to  be  incurred 
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prndlebubt  for  the  very  purpose  of  so  freeing  him,  and  that  he  was  to  be  freed 
Walker,  ^^^om  all  those  debts  by  an  entire  composition,  which  would  be 
valid  and  effectual ;  and  the  second  was,  that  the  residue  of  the 
money  not  employed  in  the  composition,  the  residue  of  the  25,00(W., 
should  be  paid  to  Taylor,  in  order  that  he  might  be  thereby  enabled, 
after  the  composition  had  been  effected,  and  after  he  had  been 
entirely  freed  from  his  debts,  further  to  carry  on  his  business 
with  some  additional  capital.  Now,  if  the  present  plaintiff,  the 
guarantor,  has  been  deceived  by  the  fraud  of  the  bank,  and 
induced  thereby  to  become  a  guarantor  in  these  matters,  he  is 
entitled  to  relief  in  equity ;  for  the  misrepresentation  of  the  bank  is 
that  which  has  caused  him  to  give  the  guarantie.  Now,  it  appears 
that  the  bank  have,  all  the  time,  secretly  from  the  other  creditors, 
stipulated  for  the  payment  in  full  of  all  their  own  debt  of  7,000/., 
receiving  10«.  under  the  composition,  and  by  means  of  securities 
which  they  have  obtained  through  Taylor,  from  third  persons,  10«. 
more.  The  question  then  is,  what  effect  this  has  on  the  composition 
itself?  Does  it  or  does  it  not  make  the  composition  invalid,  or 
capable  of  being  invalidated  ?  The  question  is,  what  effect  it  has  ? 
Now,  almost  all  the  cases  upon  this  subject  lay  it  down  as  clear  law, 
[  *^^^  ]  that  a  transaction  *like  this  is  a  fraud  on  the  rest  of  the  creditors ; 
and  no  one  doubts,  (that  is  not  disputed,  nor  was  it  disputed  iu  the 
argument,)  that  the  bank  is  clearly  not  entitled  to  claim  from 
the  other  persons  the  additional  108.,  the  money  which  they  have 
agreed  so  to  pay ;  and  further,  no  one  doubts,  that,  if  that  money 
has  been  paid  to  the  bank  by  the  persons  by  whom  those  additional 
securities  would  be  given,  that  those  persons  may  recover  it  back 
again.  These  bargains,  as  the  Court  of  Queen's  Bench  clearly 
lays  down,  in  the  case  of  Howden  v.  Hai{/h  (i),  are  founded  on 
entire  good  faith  ;  and  that  Court  lays  it  down,  that,  if  such  good 
faith  be  not  observed,  the  whole  transaction  is  void.  And  again, 
in  Knight  v.  Hunt (2),  Lord  Wynpord  lays  it  down  thus:  "These 
agreements  for  composition  with  creditors  require  the  strictest  good 
faith.  If  I  see  a  man,  acquainted  with  the  circumstances  of  the 
debtor,  agreeing  to  sign  a  paper,  under  which  he  is  to  be  satisfied 
with  108.  in  the  pound,  I  conclude  he  has  exercised  a  judgment  on 
the  subject.  Am  I  not  cheated,  if  he  procures  another  to  give  lOs, 
more?  Perhaps  there  is  no  ease  exactly  hke  this;  but  as  no  two 
cases  are  ever  alike  in  all  respects,  the  best  way  is  to  extract 
a  principle  from   analogous  decisions;    and   the  principle  to   be 

(I)  52  B.  R.  579  (3  Per.  &  D.  661).         (2)  30  E.  B.  692  (5  Bing.  432). 
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extracted  from  all  the  cases  on  this  subject  is,  that  a  man  who  Pendlbbubt 
enters  into  an  engagement  of  this  kind  is  not  to  be  deceived.*'     walkbb. 
Now,  these  observations  are  exactly  in  point  with  the  present  case. 
How  can  I  say  that  the  creditors  have  not  been  mainly  induced  to 
agree  by  seeing  the  bank,  whose  managing  director,  Jackson,  was 
one  of  Taylor's  inspectors,  agreeing  to  accept  10«.  in  the  pound 
from  Taylor  ?    And  yet  if  this  were  all  false,  as  I  am  bound  to  take 
it  to  be  on  this  demurrer,  this  would  clearly  be  a  fraud  on  the  rest 
of  the  creditors ;   and  if  so,  it  seems  to  me  that  any  one  of  these 
creditors,  if  he  be  so  minded,  must  liave  the  right  to  apply  to  a 
court  of  equity  *to  set  aside  that  deed  of  composition,  restoring,       [  'i*!  ] 
of  course,  if  he  be  so  pleased  to  act,  the  composition  he  has  inter- 
mediately received.     The  act,  therefore,  of  the  bank  has  made  the 
composition  no  longer  binding  on  the  creditors.     The   plaintiff's 
guarantie  is  founded  on  a  misrepresentation  of  the  real  situation 
of  Taylor,  and  the  change  of  circumstances  is  produced  by  the 
act  of  the  bank  in  taking  the  additional  10«.     I  think,  therefore, 
unless  these  facts  can  be  varied  by  some  previous  knowledge  or 
subsequent  assent  of  the  other  creditors,  after  knowledge  of  the 
bank  taking  more  than  lOi).  in  the  pound,  or  can  be  explained  or 
denied  altogether,  that  the  plaintiff  will  be  entitled  to  relief  in 
equity,  and  that  the  demurrer,  therefore,  for  want  of  equity,  must 
be  overruled.     Then  as  to  the  demurrer  for  want  of  parties,  it 
seems   to  me,  that  Jackson   is  proi:erly  made  a  party  here  as 
assignee  of  the  debt  from  the  bank ;   and  he  is  not  a  proper  party 
as  a  mere  shareholder;   and  that  the  other  defendant.  Walker, 
under  the  Act  of  Parliament  properly  represents  all  the  share- 
holders;   therefore,  I   do  not   think   it  was  at  all  necessary  to 
include  all  the  other  shareholders  as  parties  to  this  bill.     The 
only  real  question  is,  whether  the  co-guarantors  ought  to  have 
been  included;    but  upon   looking  carefully  at  the  guarantie,  I 
have  arrived  at  the  conclusion  that  there  is  no  right  to  contribu- 
tion iiiter  se  amongst  the  co-guarantors.     Dering  v.  Ijord  Winchehea 
proceeds,  I  think,  on  the  principle  stated  by  Mr.  Beth  ell  in  the 
argument,  which  is  this:    that  where   the   same  default   of   the 
principal  renders  all  the  co-sureties  responsible,  all  are  to  con- 
tribute ;   and  then  the  law  superadds  that  which  is  not  only  the 
principle  but  the  equitable  mode  of  applying  the  principle,  that 
they  should  all  contribute  equally,  if  each  is  a  surety  to  an  equal 
amount ;   and  if  not  equally,  then  proportionably  to  the  amount 
for  which  each  is  a  surety.    And  this  explains,  I  think,  the  dicta 
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Pendlebuby  stated  by  the  other  side.  But  here  each  surety  is  bound  for  an 
Walker,  individual  sum ;  and  the  suretyship  is  taken  *only  to  the  amount 
[  ♦442  ]  of  the  whole  sum  advanced  by  the  bank ;  and  there  is  in  the 
instrument  a  mode  fixed  by  special  contract,  in  which  the  bank 
are  to  apply  any  payment  made  by  the  principal  in  discharge  of 
the  otherwise  fixed  liability  of  each  surety,  namely,  first,  in  dis- 
charge of  the  5,000L  guaranteed,  and  then  subsequently  rateably 
in  discharge  of  the  other  guaranties ;  but  I  think  this  does  not 
make  each  a  co-surety  contributory  to  the  others.  I  think,  there- 
fore, that  it  was  not  necessary  to  make  the  co-guarantors  parties 
to  this  record,  and  that  b'oth  demurrers  must  be  overruled. 

Demurrers  overruled. 


1841.        Ex  PARTE  GARDNER,  In  thk  Matter  of  The  EASTERN 
^!i!*-  COUNTIES  RAILWAY  ACT. 

[  S03  ]  (4  Y.  &  C.  503—506  ;  S.  C.  10  L.  J.  Ex.  Eq.  46.) 

An  agi'eeinent  for  sale  of  real  property  contained  a  stipulation,  that,  if  the 
residue  of  the  purchase-money  was  not  paid  by  a  certain  day,  the  agree- 
ment should  be  void,  and  the  vendors  should  have  power  to  resell.  The 
money  was  not  paid  on  the  day,  but  the  purchaser  retained  possession, 
giving  a  warrant  of  attorney  to  confess  judgment  in  ejectment. 

Held,  that  the  stipulation  as  to  time  in  the  agreement  was  waived. 

One  West  being  seised  in  fee  of  certain  freehold  and  copyhold 
estates,  and  being  possessed  of  certain  leaseholds,  mortgaged  them 
to  Curries  k  Co.,  who,  under  a  power  in  the  mortgage  deed,  con- 
tracted to  sell  the  premises  to  Martin.  At  the  time  of  the  contract, 
Martin  paid  Curries  &  Co.  400/.,  and  it  was  agreed,  that  he  should 
[  '504  ]  pay  the  *remainder  of  the  purchase-money  on  the  25th  April,  1837, 
or  that  the  contract  should  be  void,  and  Curries  &  Co.  should  have 
the  power  of  reselling,  upon  repayment  of  the  400/.  Martin  did 
not  pay  the  remainder  of  the  purchase-money  at  the  time  appointed, 
but  Curries  &  Co.  allowed  him  to  retain  possession.  In  December 
following,  however,  they  obtained  from  him  a  warrant  of  attorney 
to  confess  judgment  in  ejectment.  In  June,  1837,  Martin,  without 
the  knowledge  of  Curries  &  Co.,  entered  into  a  negotiation  with  the 
Kailway  Company,  to  sell  to  them  the  premises,  at  an  advantageous 
l)rice.  This  negotiation  was  concluded  in  June,  1838,  when  notice 
of  it  was  for  the  first  time  given  to  Curries  &  Co.,  Martin  then 
offering  to  pay  them  the  remainder  of  the  purchase-money,  which 
they  refused  to  accept.  Both  West  and  Martin  afterwards  became 
bankrupts,  and  the  Company  paid  the  purchase-money  due  under 
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their  contract  with  Martin  into  Court,  under  a  clause  in  their  Act      Ex  parte 

-  -r»    ,.  ,  Gabdner. 

of  Parliament. 

Martin's  assignees  now  presented  their  petition,  praying,  that 

the  contracts  made  between  Curries  &  Co.  and  Martin,  and  between 

Martin  and  the  Company,  might  be  specifically  performed,  and 

that  it  might  be  referred  to  the  Master,  to  inquire  what  was  due 

to   Curries   &   Co.  for  principal  and  interest  on  their  mortgage 

security,  and  that  the  surplus  might  be  paid  to  the  petitioners. 

Mr.  Sim2)kin8on  and  Mr,  Keenr,  for  the  petition. 

Mr.  James  Russell,  for  Curries  &  Co. : 

*  *  Time,  in  this  case,  was  of  the  essence  of  the  contract ; 
for  the  contract  was  to  be  void,  and  a  re-sale  was  to  take  place, 
if  the  money  was  not  paid  in  April.  And  this  term  in  the  agree- 
ment was  not  waived  by  any  thing  that  took  place  afterwards;  for 
the  compelling  Martin  to  give  a  warrant  of  attorney  in  ejectment, 
clearly  shows  that  *Curries  &  Co.  intended  to  keep  Martin  in  their  [  *505  J 
power.  The  warrant  of  attorney  strengthened  the  right  which 
they  before  had  to  treat  the  contract  as  void  under  the  terms  of 
it.  They  did  not  recognize  Martin's  title,  except  upon  condition. 
Martin  ought  not  to  profit,  either  by  his  own  laches  in  not  paying 
according  to  his  contract,  or  by  the  suj^jrressio  veri  by  which  he  led 
away  the  vendors  from  exercising  their  rights.  If  Curries  &  Co. 
had  contracted  with  the  Company,  and  then  Martin  had  filed  a 
bill  for  specific  performance,  the  case  would  have  been  different. 

Mr.  Sharpe  and  Mr.  K.  Parker,  for  other  parties. 

The  Lord  Chief  Baron  : 

The  jurisdiction  in  this  case  is  founded  on  the  words  of  the 
Railway  Act,  and  the  fact  of  the  money  being  paid  into  Court. 
Several  of  the  recent  statutes  have  presented  a  useful  form  of 
remedy  in  these  cases,  by  which  the  rights  of  the  parties  interested 
may  be  decided,  without  the  expense  of  a  long  adverse  litigation, 
in  a  suit  in  equity.  I  must  treat  this  case  therefore  as  if  a  bill 
had  been  filed.  Suppose  then,  that,  in  June,  1838,  Martin  had 
filed  his  bill  against  Curries  &  Co.,  stating  that  he  had  made  a 
contract  with  them  for  the  purchase  of  the  premises ;  that  he  had 
paid  400/.  down ;  that,  though  it  was  true  he  had  not  paid  the 
remainder  of  the  purchase-money  on  the  25th  April,  yet  the  parties 
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Ex  parte      were  willing  to  let  the  contract  stand;   and  that,  in  December, 
Gabdneb. 

1837,  he  gave  them  a  warrant  of  attorney,  but  which  they  agreed 

to  keep  in  their  hands,  and  only  to  compel  payment  in  case  of 

emergency;    upon  such  a  representation,  I  should  say,  that  the 

time  mentioned  in  the  contract  was  certainly  dispensed  with,  and 

the  clause  of  forfeiture  waived.     Gould  they,  upon  a  statement  in 

June,  1838,  that  he  was  willing  to  pay  the   remainder  of  the 

purchase-money,  and  that  he  was  enabled  to  do  so  in  consequence 

[  •506  ]       of  a  beneficial  contract  which  he  had  entered  *into — could  they, 

in  answer  to  his  prayer  for  specific  performance,  have  made  use  of 

the  clause  in  the  agreement,  by  which,  on  non-payment  on  the 

25th  April,  the  contract  was  rendered  void?    They  could  not  at 

law  insist  on  that  clause  under  such   circumstances;   at  law  a 

reasonable  time  for  the  performance  of  the  agreement  would  be 

implied ;   and  I  apprehend,  that  after  such  a  transaction,  a  court 

of  equity  could  not  say,  either  that  time  was  of  the  essence  of  the 

contract ;  or,  if  it  had  been,  that  it  had  not  been  waived.     I  think, 

that  in  a  court  of  equity,  in  such  circumstances,  specific  performance 

would  be  decreed. 

The  value  of  the  sale  might  be  a  motive  in  one  party  or  the 

other,  either  to  enforce  or  to  rescind  the  contract,  but  it  cannot 

alter  the  rights  of  the  parties,  and  I  think  they  stand  in  the  same 

situation  as  if  a  bill  had  been  filed  in  the  manner  I  have  mentioned, 

and  the  remainder  of  the  purchase-money  had  been  tendered.     But 

I  am  also  much  inclined  to  think,  that  even  if  Curries  &  Go.  had 

sold  the  premises,  they  would  have  been  trustees  for  Martin,  for 

all  beyond  their  costs  and  charges.     If  so,  the  case  is  stronger. 

Upon  the  whole,  it  seems  to  me  that  I  must  declare,  that  Martin's 

assignees  are  entitled  to  the  surplus  of  the  money  in  Court,  after 

payment  of  what  is  due  to  the  vendors  for  principal,  interest, 

and  costs. 

Order  accordingly. 


1841.  PKICE   V.   NOKTH. 

;!!!!'  (4  Y.  &  0.  509—610.) 

[Varied  on  appeal  as  reported  in  1  Phillips,  85,  for  which  see  a 
later  volume  of  the  Revised  Reports.] 
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FKA8ER   V.   PALMER  (1).  \m. 

(4  Y.  &  C.  515-518.)  •^'liL?- 

The  trustee  of  the  separate  property  of  a  married  woman  acted  as  her        L  ^^^^  j 
attorney  in  three  several  suits,  instituted  in  relation  to  the  trust  property. 
In  the  first  of  these  suits  he  was  not  a  party ;  in  the  others  he  was  :  Held, 
that  in  the  first  suit  he  was  entitled  to  his  costs,  as  between  solicitor  and 
client ;  but  in  the  two  others  only  to  costs  out  of  pocket. 

The  object  of  the  petition  was  to  obtain  the  payment  of  certain 
professional  charges,  made  by  Alderman  Harmer  as  solicitor  to  the 
defendant,  Mrs.  Palmer,  in  two  suits  in  Chancery,  and  an  action 
which  had  been  instituted  in  relation  to  Mrs.  Palmer's  separate 
annuity,  of  which  Alderman  Harmer  was  trustee.  The  charges 
had  been  disallowed  by  the  Master,  on  the  ground  that  Harmer 
being  both  trustee  and  solicitor  to  Mrs.  Palmer,  was  not  entitled 
to  any  costs  as  against  his  cestui  que  trust,  except  costs  out  of 
pocket.  It  was  stated  that  Mrs.  Palmer  had  been  ^informed  as  [  *5i6  ] 
to  the  rule  of  law  on  the  subject,  and  had  expressly  agreed,  though 
verbally  only,  that  Harmer  should  be  allowed  out  of  her  separate 
estate  all  his  charges  and  expenses,  both  as  a  solicitor  and  other- 
wise, incurred  in  the  execution  of  the  trust ;  except  that  he  was 
not  to  charge  any  thing  for  receiving  the  annuity. 

The  first  suit,  that  of  Fraser  v.  Palmer,  was  brought  by  Fraser, 
as  a  creditor  of  Mrs.  Palmer,  against  Mr.  and  Mrs.  Palmer,  to 
enforce  payment  of  his  debt  out  of  her  separate  estate.  To  that 
bill  Harmer  was  not  a  party. 

In  the  second  suit,  that  of  Palmer  v.  Fraser,  a  bill  in  the  nature 
of  a  bill  of  interpleader  was  filed  by  Palmer  against  Harmer  and 
Mrs.  Palmer,  praying  for  the  directions  of  the  Court  concerning 
the  annuity.  To  this  bill  Harmer  and  Mrs.  Palmer  severally 
demurred,  and  their  demurrers  were  allowed. 

Lastly,  the  action  of  Harmer  v.  Palmer  was  brought  by  Harmer 
as  trustee,  to  recover  the  annuity,  and  this  action  was  successful. 

Mr.  G,  L,  Russelly  for  the  petition.     *     *     * 

Mr.  Sinipkinson,  coiitra :  [  517  ] 

*  *  If  Harmer  had  been  a  party  to  the  suit,  there  would  have 
been  no  question.  But  because  the  bill  was  filed  against  her 
wrongly,  he  not  being  a  party,  it  is  contended  that  he  may  charge 
in  his  character  of  solicitor. 

(1)  Cradock  v.  Piper  (1850)  1  Mac.  &  G.  664,  19  L.  J.  Ch.  107. 
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Eraser 

V. 

Palm  BR. 


[  •'iis  ] 


Alderson,  B.  : 

I  think  the  Master  was  wrong  as  to  the  first  suit,  and  right  as 
to  the  others.  In  the  first  suit  Harmer  was  not  acting  in  the 
character  of  trustee,  though  he  was  Mrs.  Palmer^s  solicitor.  As 
to  the  other  matters,  he  is  clearly  not  to  be  allowed  more  than  his 
costs  out  of  pocket.  The  principle  is,  that  the  estate  is  to  be  pro- 
tected by  the  unbiassed  judgment  of  the  trustee.  Can  a  solicitor, 
who  is  a'  trustee,  be  allowed  to  make  a  profit  of  the  contest  in 
which  the  estate  is  involved  ?  If  so,  he  would  have  two  interests 
in  opposition  to  each  other.  A  trustee  in  such  a  situation  has 
a  duty  to  perform  and  a  private  interest.  In  some  cases,  if  the 
costs  now  asked  for  were  put  into  *the  scale,  private  interest  would 
kick  the  beam.  It  has  been  said,  that  the  attorney  in  this  case 
is  respectable ;  it  may  be  so,  but  it  is  in  order  that  attornies  may 
be  respectable  that  they  sustain  the  loss.  I  think,  therefore,  that 
in  the  first  suit  he  ought  to  be  allowed  his  costs  as  between  attorney 
and  client,  and  that  in  the  two  other  suits  he  ought  to  be  neither 
a  sufferer  nor  a  gainer.  The  case  must  proceed  on  the  principle 
laid  down  by  the  Lord  Chancellor  in  Mylne  &  Craig  (i). 


1841. 

July  1,2. 

Aov,  16. 


[  519  ] 


RICKETTS  V.   L0FTUS(2). 

(4  Y.  &  C.  519— 5oo.) 

A  father,  upon  his  second  marriage,  settled  lands  to  the  use  of  the 
children  of  his  first  marriage  (naming  them)  for  such  estates,  and  in  siich 
shares  and  proportions,  manner  and  form,  as  he  should  from  time  to  tim® 
hy  deed  or  will  appoint,  and  in  default  of  appointment,  to  the  use  of  the 
said  children  (except  the  eldest)  as  tenants  in  common  in  tail.  All  the 
children,  except  two,  namely,  the  eldest  son  and  a  daughter,  died  in  the 
lifetime  of  the  settlor.  By  his  will,  reciting  the  power,  the  settlor  appointed 
a  rent-charge  out  of  the  estates  to  the  daughter,  and  the  estates,  subject  to 
the  rent-charge,  to  the  son  in  fee :  Held,  that  the  appointment  so  made  to 
the  surviving  children  was  a  valid  execution  of  the  power. 

By  indentures  of  lease  and  release,  dated  respectively  the  26th 
and  27th  April,  1790,  and  made  in  contemplation  of  the  marriage 
of  General  William  Loftus  with  Lady  Elizabeth  Townshend,  the 
manor  or  lordship  of  Killbride,  in  the  county  of  Wicklow,  and 
various  other  real  estates  in  the  counties  of  Wicklow  and  West- 
meath,  were  conveyed  to  the  use  of  William  Loftus  for  his  life 
and  after  his  decease  to  the  use  of  trustees  for  certain  terms  of 
100  years  and  200  years,  upon  trust  for  raising  an  annual  sum 

(1)  Moore   v.  Frow<l,  45  R.    E.  205      Jn'rletje-Ware  (1890)  45  Ch.  D.  269,  59 
(3  My.  &  Or.  45).  L.  j!  Ch.  717,  63  L.  T.  52. 

(2)  In  re  Ware,  Ctimheriege  v.  Cum- 
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for  the  jointure  of  Lady  Elizabeth  and  portions  for  her  children ;  Riokkttb 
and  from  and  immediately  after  the  expiration  or  sooner  deter-  loftub. 
mination  of  the  said  terms,  and  subject  thereto,  to  the  use  of 
Henry  Loftus,  W.  Francis  Bentinck  Loftus,  Mary  Ann  Loftus, 
Harriet  Loftus,  and  Frances  Mary  Loftus,  the  sons  and  daughters 
of  the  said  William  Loftus  by  Margaret  his  late  wife,  for  such 
estate  and  estates,  and  in  such  parts,  shares  and  proportions, 
manner  and  form,  as  the  said  W.  Loftus  should  from  time  to  time, 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  *credible  [  ♦520  J 
witnesses,  with  or  without  power  of  revocation,  or  by  his  last  will 
and  testament,  in  writing,  to  be  by  him  signed,  sealed,  published, 
and  declared  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  direct,  limit,  give,  devise,  or  appoint  of  or 
concerning  the  said  manor,  lordships,  castle,  town,  messuages, 
cottages,  lands,  hereditaments,  and  premises,  or  any  part  or  parts 
thereof;  and  for  want  of  or  in  default  of  such  direction,  limitation, 
.gift,  devise,  or  appointment,  and  subject  to  such  direction,  limita- 
tion, gift,  devise,  or  appointment  as  should  at  any  time  or  times  be 
so  made  or  given  when  the  same  should  not  be  a  complete  and 
absolute  direction,  limitation,  gift,  devise  or  appointment,  or  com- 
plete and  absolute  directions,  &c.,  then  to  the  use  of  the  said 
W.  F.  Bentinck  Loftus,  Mary  Ann  Loftus,  Harriet  Loftus,  and 
Frances  Mary  Loftus,  equally  to  be  divided  between  them  as 
tenants  in  common,  and  the  respective  heirs  of  their  bodies,  with 
remainders  over  in  favour  of  the  children  of  the  second  marriage. 

The  settlement  contained  [another  power  for  the  said  William 
Loftus  to  appoint  and  raise  money  out  of  the  settled  property  for 
the  better  advancement  in  the  world  and  preferment  in  marriage 
of  the  said  Henry  Loftus,  William  Francis  Bentinck  Loftus,  Mary 
Ann  Loftus,  Harriet  Loftus,  and  Frances  Mary  Loftus,  or  any 
of  them.  This  power  was  subsequently  exercised  in  1804  by  the 
appointment  by  deed  of  a  sum  of  12,000/.,  which  gave  rise  to 
certain  questions  which  are  not  comprised  in  this  report.] 

The  marriage   took    effect    soon    after    the  execution    of    the       [  521  ] 
settlement. 

In  1792  Frances  Mary  died  unmarried. 

In  1804  Harriet  Loftus  married  the  plaintiff,  Mr.  Eicketts.  *    *    * 

In  1811  Mary  Ann  Loftus  died  unmarried ;  and  in  1823  Henry        [  522  ] 
Loftus  died  without  issue. 

By  the  will  of  General  Loftus,  dated  the  24th  June,  1880,  [the 
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BioKETTs  testator,  in  pursuance  of  the  power  vested  in  him  by  the  settle- 
LoFTUs.  ment  of  1790,  appointed  the  property]  in  the  county  of  Wicklow 
[  ♦523  ]  and  also  in  *the  county  of  Westmeath,  comprised  in  or  subject 
to  the  said  marriage  settlement,  and  the  said  power  of  appointment 
therein  contained,  free  from  the  terms  therein  limited  of  200  years 
for  raising  portions  for  the  children  of  the  second  marriage  which 
were  thereinafter  provided  for,  *  *  "  to  the  use  of  the  said  William 
Francis  Bentinck  Loftus  and  Harriet  the  wife  of  T.  £.  Bicketts,  Esq., 
my  only  children  now  living  by  my  first  wife  Margaret,  for  the 
respective  estates,  and  in  the  parts,  shares,  and  proportions,  manner 
and  form  following,  that  is  to  say,  to  the  use,  intent,  and  purpose 
that  my  said  daughter  Harriet  Bentinck  Bicketts  and  her  assigns 
shall  and  may  during  her  life  have  and  receive  and  take  out  of  the 
said  lands,  hereditaments,  and  premises  one  clear  rent-charge  or 
annual  sum  of  1001.  free  from  all  deductions,  to  be  paid  and 
payable  to  her  by  quarterly  payments,  namely,  on  the  25th  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the 
25th  day  of  December  in  each  year  for  her  sole  and  separate  use 
and  benefit,  free  from  the  control,  debts  or  engagements  of  her 
present  or  any  future  husband,  and  without  power  of  anticipating 
the  same  or  any  part  thereof,  with  power  to  enter  and  distrain 
upon  the  said  premises  for  the  same ;  and  subject  thereto  to  the 
use  of  my  said  son  Francis  Bentinck  Loftus,  his  heirs  and  assigns 
for  ever." 

In  18B1  General  Loftus  died. 

The  present  bill  was  filed  by  Mr.  and  Mrs.  Bicketts  against 
Francis  Bentinck  Loftus  for  the  purpose  of  obtaining  a  declaration 
from  the  Court,  that,  subject  to  the  trusts  of  the  terms  of  years 
created  by  the  indentures  of  settlement  of  April  1790,  the  plaintiffs 
were  entitled  in  right  of  Mrs.  Bicketts  to  one  moiety  of  all  the 
settled  estates;  the  power  of  appointment  created  by  the  settle- 
[  *52i  ]  ment  *not  having,  as  the  bill  suggested,  under  the  circumstances, 
been  duly  executed. 

*  «  «  «  « 

July  7.  The  question  whether  the  first  power,  created  by  the  deed  of 

["526  1       settlement  of  1790,  was  well  executed  by  the  will  of  General  Loftus, 
was  this  day  argued  before  Alderson,  B.,  and  Bolfe,  B. 

[  627  ]  Mr.  Girdlestone  and  Mr,  Koe  appeared  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  Bacoriy  for  the  defendants. 
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Mr.  Girdlestone :  Ricketts 

r. 

*     *     If,  upon  the  face  of  the  instrument,  you  find  clear  and      Loftus. 
distinct  evidence  of  an   intention  that  all   the   children   of   the 
first  marriage  should  have  the  benefit  of  the  power,  and  an  absence 
of  intention  to  give  that  benefit  to  some  only,  you  cannot  execute 
the  power  in   behalf  of  survivors   only :    if  it  were  *otherwise,       [  *S28  ] 
the  issue  of  the  deceased  children,  if  they  had  had  issue,  would 
have  been  defeated.     Maddison  v.  Andrew  (i)  shows,  that  where 
there  is  a  power  to  appoint  among  certain  objects,  and  one  dies 
in  the  lifetime  of  the  appointor,  the  party  cannot  appoint  to  a 
deceased  object.     Boyle  v.  The  Bishop  of  Peterborough  (2),   which 
will  be  cited  on  the  other  side,  was  not  a  case  of  a  limitation  to  certain 
individuals,  as  here,  but  to  a  class  ;  and  there  was  not  a  limitation 
over  in  default  of  such  appointment.     That  there  is  a  distinction 
between  the  case  of  individuals  named,  and  a  class,  appears  from 
Reade  v.  Read€(s),     In  that  case  there  could  be  no  lapse  of  the 
power  if  it  could  have  been  executed  in  favour  of  surviving  objects. 

(BoLFB,  B. :    But  in  that  case,  as  I  collect  it,  the  one  fourth  did 
not  go  amongst  the  four.) 

In  Butcher  v.  Butcher  (4) ,  it  was  argued  by  Richards  that  an 
appointment  to  one  of  several  objects  who  was  dead  rendered  the 
whole  appointment  void  :  Vane  v.  Lord  Dungannon  (5).  In  the 
present  case  it  will  be  observed  that,  while  the  second  power  may 
be  exercised  in  favour  of  the  five  children,  **  or  any  or  either  of 
them,"  the  first  power  is  in  terms  more  limited. 

Supposing,  however,  that  the  Court  should  be  of  opinion,  that 
the  first  power  is  well  executed  in  other  respects,  it  remains  to  be 
considered  whether  a  gift  of  a  rent-charge  is  a  due  execution  of  it. 
Under  the  settlement  the  children  are  to  be  entitled  '*  for  such  estate 
and  estates,  and  in  such  parts,  shares,  and  proportions,"  &c.  as 
General  Loftus  shall  appoint.  He  has  in  form  appointed  to  the 
surviving  son  and  daughter ''  for  the  respective  estates  &c.  following  "; 
but  what  is  appointed  to  the  daughter  is  not  an  estate,  but  a  mere 
rent-charge.  If  such  an  appointment  be  good  under  such  circum- 
stances, so  would  the  appointment  of  a  mere  right  of  way.  Roberts 
*v.  Divall  (6),  and  the  other  cases  collected  on  this  point  in  Sugden  [  *o29  ] 
on  Powers,  are  distinguishable  from  the  present.    For  in  those  cases 

(1)  1  Ves.  Sen.  57.  (4)  12  E.  R  193  (1  V.  &  B.  86). 

(2)  2  B.  B.  168  (1  Ves,  Jr.  299).  (5)  9  B.  B.  63  (2  Sch.  &  Lef,  118). 

(3)  12  B.  B.  194,  n.  (o  Ves.  744).  (6)  2  Eq.  Ca.  Abr.  668,  pi.  19. 
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RicKKTTs     either  the  appointor  had  power  to  direct  the  estate  to  be  sold,  and 
LoFTus.      to  appoint  the  proceeds  of  the  sale,  or  the  terms  of  the  power  were 

such  as  to  warrant  an  exclusive  appointment,  in  which  case  the  party 

excluded  might  have  a  rent-charge.     *     *     ♦ 

Mr.  Simpkinstytif  contra,  was  desired  by  the  Court  to  confine  his 
arguments  to  the  first  point: 

*  *  This  power  of  appointment  was  coupled  with  an  implied 
condition  that  it  should  be  exercisable  in  favour  of  the  survivors  ? 
All  the  cases  support  this  view,  except  perhaps  that  of  livade  v.  Reade, 
which  it  is  diflScult  to  understand.  M'Ghie  v.  M'Ghiv  (i)  decides 
that  in  a  case  similar  to  the  present,  an  appointment  to  the  survivors 
is  a  good  and  valid  appointment  of  the  whole  fund. 

(RoLFB,  B. :    That  was  not  an  exclusive  power.) 

No.  Then  Boyle  v.  Bishop  of  PeterhoroiKjh  is  a  leading  authority 
on  this  subject,  and  is  recognized  in  Houston  v.  Houston  (2).  The 
only  difference  between  this  case  and  Boyk  v.  Bishop  of  Peterborough 
is,  that  there  the  power  to  appoint  was  amongst  **  all  and  every  the 
child  and  children,'*  without  naming  them  :  here  the  children  are 
named,  but  they  are  described  as  ''sons  and  daughters"  of  the 
appointor.  If  their  names  had  been  omitted,  Boyle  v.  Bishop  of 
Peterboroufjh  would  have  been  decisive  of  the  present  question. 

Mr.  Girdlestone,  in  reply,  said  that  all  he  contended  for  was, 
that  General  Loftus  could  not  execute  the  power  so  as  to  appoint 
the  whole  estate  to  the  survivors.  He  would  not  say  that  the  General 
might  not  appoint  a  part  to  Henry.  The  power  might  exist  for  the 
purpose  of  affording  a  provision  for  him. 

Aor,  16.         AlDBRSON,    B.  : 

When  this  cause  was  heard  before  me  at  the  sitting  of  the  Court 
of  Exchequer  in  Equity,  in  July  last,  I  delivered  my  opinion  on  two 
of  the  points  then  made  in  argument :  first,  that  the  attestation  of 
the  deed,  executed  in  1804,  by  General  Loftus,  was  sufficient  in  point 
of  form ;  and  secondly,  that  the  deed  itself  was  a  valid  execution 
of  the  power  secondly  mentioned  in  his  settlement.  It  is  not 
[  *6Si  ]  *necessary,  therefore,  again  to  state  the  reasons  on  which  that 
opinion  was  founded. 

(1)  2  Madd.  368.     Not  subetantially      0.  A.  S. 
different    from    JJoyie    v.    Bishop    of         (2)  33  R.  R.  159  (4  Siin.  111). 
Ptttrborouyhy     which    it    followed. — 
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Some  other  points,  however,  remained  for  further  consideration,  Bickbtts 
and  as  one  of  them,  at  least,  involved  a  question  of  some  importance,  loftub. 
I  was  anxious  to  avail  myself  of  the  experience  and  knowledge  of 
my  learned  brother  Rolfe,  that  I  might  be  assisted  in  arriving  at  a 
correct  conclusion  thereon.  The  parties  mutually  agreed  that  my 
decision  might  be  given,  notwithstanding  the  then  expected  abolition 
of  the  Court's  authority  ;  and,  therefore,  now,  although  my  powers 
as  a  Judge  in  Equity  have  terminated  by  the  passing  of  the  late  Act 
of  Parliament,  and  these  cases  have  been  transferred  to  the  Court  of 
Chancery,  where  they  may  receive  the  determination  of  more  com- 
petent skill  and  greater  learning,  I  shall  proceed  to  deliver  my 
judgment  on  the  two  remaining  points,  having  the  less  scruple  in 
doing  so,  because,  on  this  occasion  at  least,  I  shall  have  the 
concurrent  authority  of  my  learned  brother  for  the  conclusions  at 
which  I  bave  arrived,  although  for  the  reasons  of  this  judgment  I 
am  myself  properly  responsible. 

The  questions,  then,  are  two :  first,  whether  the  will  of  General 
Loftus  contains  such  an  appointment  of  his  estates  as  is  a  valid 
execution  of  the  first  power  given  by  his  settlement.  By  that 
instrument,  after  settling  his  estates,  on  the  occasion  of  his  marriage 
with  Lady  Elizabeth  Townshend,  upon  himself  for  life,  and,  after 
his  demise,  providing  for  Lady  Elizabeth's  jointure,  and  certain 
other  matters  which  are  of  no  importance  on  the  present  question, 
he  conveys  the  property  now  in  dispute  to  certain  trustees  therein 
named,  to  the  use  of  Henry  Loftus,  William  Francis  Bentinck  Loftus, 
Mary  Ann  Loftus,  Harriet  Loftus,  and  Frances  Mary  Loftus,  the  sons 
and  daughters  of  the  said  William  Loftus,  by  Margaret  his  late  wife, 
deceased  (who  were  in  fact  all  the  children  of  that  marriage),  for 
such  estate  and  estates,  and  in  such  parts,  shares,  and  proportions, 
manner  and  form,  as  he  should  from  time  to  time  by  *any  deed  or  [  •5S2  ] 
deeds,  writing  or  writings,  to  be  by  him  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  with  or 
without  power  of  revocation,  or  by  his  last  will  and  testament  in 
writing,  to  be  by  him  signed,  published,  and  declared,  in  the  presence 
of  and  attested  by  three  or  more  credible  witnesses,  direct,  limit, 
give,  devise,  or  appoint  of  or  concerning  the  same  manors,  &c.,  or 
any  part  or  parts  thereof.  And  the  settlement  then  provided,  that 
for  want  or  in  default  of  such  direction,  limitation,  gift,  devise,  or 
appointment,  and  subject  to  any  such  direction,  &c.  as  should  at 
any  time  be  so  made  or  given,  when  the  same  should  not  be  a  complete 
direction  or  directions,  Ac.  of  the  whole  of  the  said  premises,  or  of 

R.R. — VOL.  LIV.  83 


51*  1841.     EX.  EQ.    4  YOUNGE  &  COLL.  532—538.       [r.b. 

RicKETTs  the  whole  of  the  premises  comprised  in  such  directions,  &c.,  or  of 
Loprus.  the  whole  and  absolute  estate  or  interest  therein  respectively;  and 
as  and  when  any  estate  or  interest  so  to  be  directed,  &c.  therein,  or 
any  part  thereof,  should  respectively  end  and  determine,  to  the  use 
of  William  Francis  Bentinck  Loftus,  and  his  three  sisters  (the  four 
last  named  of  the  five  children,  excluding  the  eldest  son),  equally 
share  and  share  alike,  as  tenants  in  common,  &c.,  with  a  limitation 
over  in  case  of  their  death  without  issue  to  the  children  of  the  second 
marriage  successively. 

It  is  not  necessary  more  particularly  to  state  the  limitations  of 
this  settlement,  in  order  to  the  proper  determinations  of  the  points 
raised  in  argument. 

General  Loftus,  having  thus  settled  his  estates,  married.  Sub- 
sequently, and  during  his  life,  three  of  the  five  children  of  the  first 
marriage  died,  that  is  to  say,  Frances  Mary,  in  1792,  Mary  Anne, 
in  1811,  and  Henry  Loftus,  in  1828,  all  without  issue.  The  surviving 
daughter,  Harriet,  married  Mr.  Bicketts,  the  present  plaintiff,  and 
the  surviving  son  is  the  principal  defendant  in  this  suit. 

Li  1881,  General  Loftus  himself  died,  having  by  his  will  duly 
executed  and  attested,  and  bearing  date  24th  June,  1830,  after 
[  •533  ]  reciting  this  power  vested  in  him,  and  the  principal  *provisious 
of  the  deed  executed  by  him  in  1804,  to  which  it  is  now  necessary 
more  particularly  to  refer,  appointed  (subject  to  a  rent-charge  of 
lOOL  a  year,  given  to  Mrs.  Bicketts  for  her  life),  the  whole  of  the 
manors,  &c.  to  his  only  surviving  son,  William  Francis  Bentinck 
Loftus,  the  present  defendant  in  fee. 

The  question  is,  whether  such  an  appointment  is  valid.  It  is 
contended  on  the  part  of  the  plaintiff,  that  it  is  not,  being  an 
appointment  of  the  whole  of  General  Lof tus's  settled  property ;  and 
it  was  argued  that,  after  the  deaths  of  three  out  of  the  five  children 
mentioned  in  the  settlement,  no  such  appointment  could  be  valid. 
But  after  consideration  we  are  clearly  of  a  different  opinion.  This 
case  cannot  properly  be  distinguished  from  that  of  Boyle  v.  The 
Bishop  of  Peterborough,  where  it  was  expressly  laid  down  that  the 
death  of  one  of  a  class  over  whom  the  power  extends,  even  where 
there  is  no  power  of  exclusion,  does  not  prevent  an  appointment 
amongst  the  survivors  of  the  whole  property  to  the  full  extent  of 
the  power.  That  case  has  been  recognized  as  good  law  by  a  variety 
of  decisions  of  the  most  eminent  Judges :  by  Lord  Eldon  in  Butcher 
V.  Butcher  (i) ;  by  Lord  Bedbsdale  in  Vane  v.  Ijord  Dnngannon  (2) ; 

(1)  12  B.  R.  193  (1  V.  &  B.  89).  (2)  9  E,  B.  G3  (2  Sch.  &  Lef.  118). 
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by  Sir  John  Leach  in  M'Ghie  v.  M'Ghte  (i) ;  and  by  the  present     Biokbtts 
Vice-Chancellor  of  England  in  Houston  v.  Houston  (2).     It  must      loptur. 
therefore  be  considered  as  of  undoubted  authority  and  great  weight. 

The  learned  counsel  for  the  plaintiff  attempted  to  distinguish  it 
from  the  present  case,  but,  we  think,  unsuccessfully.  Here,  as  there, 
estates  are  given  to  the  children  of  the  first  marriage  as  a  class, 
in  favour  of  whom  the  power  was  to  be  capable  of  execution  by 
General  Loftus.  The  mere  circumstance  of  their  being  named  in 
this  settlement,  when  the  children  named  constitute  the  whole 
♦family,  is  not  a  sound  ground  for  any  distinction.  The  whole  object  [  *S34  J 
of  this  provision  was  clearly  to  provide  for  all  the  children  of  the 
first  marriage  as  a  body  in  preference  to  the  other  class  consisting 
of  those  children  who  might  be  born  of  the  marriage  then  about  to 
be  contracted ;  and  we  agree  entirely  with  the  observation  of  Sir 
John  Leach  in  APGhie  v.  M'Ghie,  that  it  is  of  great  importance  to 
the  stability  of  property  not  to  allow  minute  distinctions  to  prevail 
upon  some  supposed  grounds  of  inconvenience  resulting  from  an 
adherence  to  the  authority  of  a  case  like  that  of  Boyle  v.  Bishop  of 
Peterborough,  where  the  case  before  the  Court  cannot,  as  we  think 
this  cannot,  be  substantially  distinguished  in  principle  from  so 
leading  an  authority.  For,  on  this  authority,  learned  conveyancers 
have  probably  acted  for  many  years  in  preparing  deeds  of  appoint- 
ment, and  all  these  would  be  put  in  hazard  if  the  Court  were  so  to 
treat  the  case.  We,  therefore,  adhere  to  the  authority  of  that  case, 
and  consider  it  conclusive  as  to  the  first  question. 

The  only  remaining  question  is,  whether  the  assignment  to  Mrs. 
Bicketts  of  the  annuity  or  rent-charge  of  1001.  a  year  for  her  life 
invalidates  the  appointment,  and  we  think  it  does  not.  It  is  admitted 
that  no  appointment  would  be  valid  which  did  not  assign  to  her  a 
portion,  and  a  substantial  not  an  illusory  portion,  of  the  estates  in 
question.  It  was  suggested  that  a  rent-charge  was  no  part  of  the 
estate,  and  it  was  compared  to  the  case  of  General  Loftus  giving  to 
her  a  right  of  way  across  a  part  of  the  property ;  which  would 
probably  be  bad,  because  it  would  be  an  illusory  appointment.  But 
this  rent-charge  is  very  different.  This  is  a  beneficial  pecuniary 
interest  of  considerable  amount,  and  is  to  come  out  of  the  estate. 
It  is  not  necessary  to  give  a  part  of  the  land  itself.  The  power 
allows  General  Loftus  to  divide  the  estates  in  such  shares  *and  [  *535  ] 
proportions  and  in  such  manner  and  form  as  he  may  think  fit ; 

(1)  2  Madd.   368.     See  note,  ante,  (2)  8  B.  B.  159  (4  Sim.  111), 

p.  512. 
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Kick  KITS  words  as  lai'ge  as  possible,  applicable,  probably,  alone  to  beneficial 
LoFTDs.  interests  of  a  pecuniary  nature,  but,  with  that  restriction,  including 
any  manner  or  form  of  distribution  of  the  property  in  question  which 
he  might  think  it  expedient  to  adopt.  We  are  therefore  of  opinion, 
that  General  Loftus  was  at  liberty,  if  he  so  thought  fit,  to  appoint  to 
Mrs.  Bicketts  a  rent-charge  out  of  the  estate  in  question  as  her 
share  of  that  property.  And  there  is  no  pretence  for  considering 
this  at  all  as  an  illusory  appointment. 

This  point  therefore  also  fails ;  and  the  result  of  the  whole  is,  that, 
in  the  opinion  of  the  Court,  both  the  appointment  made  by  the  deed 
of  1804,  and  that  contained  in  the  will  of  General  Loftus,  were  valid 
executions  of  the  two  powers  contained  in  his  marriage  settlement, 
and  this  makes  it  unnecessary  to  consider  another  point  made  by 
Mr.  Girdlestone  in  argument  as  to  the  distribution  of  the  sum  of 
8,000{.,  part  of  the  sum  raised  under  the  deed  of  1804,  for  this  point 
only  arose  in  case  the  appointment  by  General  Loftus's  will  had 
been,  in  the  opinion  of  the  Court,  invalid. 

On  the  whole,  the  respective  rights  of  William  Francis  Bentinck 
Loftus  and  his  sister,  Mrs.  Bicketts,  are  these :  Mrs.  Bicketts  is 
entitled  to  her  200/.  under  the  deed  of  1804,  to  the  sum  of  200i., 
and  the  rent-charge  of  100/.,  under  her  father's  will;  and  the 
defendant  William  Francis  Bentinck  Loftus  to  the  residue  of  the 
property. 

The  result  of  this  will  be,  that  the  plaintiff  has  entirely  failed, 
and  that  this  bill  must  be  dismissed  with  costs. 

Decree  accord  in  (fly. 
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IN   THE   QUEEN'S   BENCH. 


[13] 


The  MAYOE,  ALDEEMEN,  and  BURGESSES   of  the         i840. 
Borough  of  MALDON  v.  JOSEPH  WOOLVET. 

(12  Adol.  &  Ellis,  13—21 ;  S.  C.  4  P.  t&  D.  26;  9  L.  J.  (N.  S.)  Q.  B.  370.) 

Statutes  13  Ric.  II.  st.  1  (1),  c.  19,  and  17  Ric.  II.  c.  9(1),  for  the  pre- 
servation of  the  fry  or  brood  of  fish,  are  still  in  force ;  and  the  spawn  or 
bi-ood  of  oysters,  called  oyster  spat,  is  within  the  provisions  of  those  Acts. 

Where  the  defendant,  in  an  action  of  trespass  qtiarr  rhtnsum,  &c.,  justifies 
an  entry  for  the  purpose  of  taking  such  spawn  in  the  locus  in  quo,  being  a 
public  navigable  tidal  river,  the  plea  must  show  that  he  took  it  under 
circumstances  that  made  the  taking  legal  within  the  provisions  of  the 
several  Acts  for  its  preservation. 

Trespass  for  breaking,  entering,  and  damaging  a  close  of  the 
plaintiffs  covered  with  water,  called  the  river  Blackwater,  situate 
between  Thurstlet  Spit  and  Knowlsand  in  the  county  v.f  Essex,  and 
subverting  and  carrying  away  the  soil  thereof  called  culch. 

Second  count,  for  fishing  in  the  plaintiffs'  several  oyster  fishery 
in  the  same  river,  and  taking  the  oysters  and  oyster  spat  there  found. 

Plea,  as  to  s  >  much  of  the  first  count  as  related  to  breaking, 
entering,  and  damaging  the  close,  and  subverting  the  soil  thereof, 
that  the  close  was  and  is,  and  from  time  immemorial  has  been,  part 
of  the  said  river,  and  that  the  part  thereof  in  which  &c.  was,  and 
from  time  whereof  &c.  has  been,  a  public  and  common  navigable 
*river  in  which  the  tides  and  waters  of  the  sea  flowed  and  refiowed  ;  [  *H  ] 
and  that  in  the  said  part  of  the  river  in  which  &c.  every  liege  subject 
of  this  realm,  at  the  said  several  times  when  &c.,  had,  and  of  right 
ought  to  have,  the  liberty  and  privilege  of  fishing  and  dredging  for 
oysters  and  oyster  spat ;  wherefore  defendant,  being  a  subject  of  the 
realm,  entered  into  the  place  in  which  &c.,  to  fish  for  oysters  at  a 
seasonable  time  of  the  year  for  such  fishing,  and  did  then  fish  there 
by  trawling  and  dredging  for  oysters  and  oyster  spat,  and  in  so  doing 
unavoidably  damaged  the  close  and  subverted  and  carried  away  the 
soil  and  culch,  replacing  the  same  when  the  oysters  and  spat  had 
been  taken  from  it ;  which  are  the  same  &c. 

Plea  to  the  second  count,  stating,  as  in  the  first  plea,  that  tbe 
river  was,  and  from  time  whereof  t&c.  had  been,  a  public  navigable 
river,  in  which  every  liege  subject  had  a  right  to  trawl,  dredge  and 

(1)  These  Acts  are  repealed  by  the  as  "fish,"  "brood,"  &c.     See  Mayor  of 

Salmon  Fishery  Act,  1861  (24  &  25  Vict.  Saliaah  v.  (/(>o</7/iaM(1880)  5  C.P.  I).  431, 

c.  109).     But  the  case  may  be  useful  449;  49  L.  J.  Q.  B.  565,  569 (on  appeal,  7 

upon  the  interpretation  of  such  words  Q.  B.  Div.  106;  7  App.Cas.  633). — R.C. 


518  1840.     Q.  B.     12  AD.  &  EL.  14—16.  [r.r. 

Thb  Mayor    fish  for  oysters  and  oyster  spat ;  and  justifying  the.  entry,  fishing,  and 

&C   OF 

Maloon  taking  oysters  and  spat  there,  by  virtue  of  such  right  Verification  (i)  • 
WooLVET  Beplication  to  the  first  plea,  that,  although  true  it  is  that  the  close 
is,  and  from  time  immemorial  has  been,  part  of  the  said  river,  that 
is  to  say,  the  bed  of  the  said  river,  and  the  same  is  a  navigable  river 
wherein  the  tides  of  the  sea  fiow  and  refiow  as  stated  in  the  plea, 
yet  the  said  part  of  the  river  was,  at  the  time  of  the  said  trespasses, 
within  the  boundaries  of  the  borough  of  Maldon  in  the  county  of 
[  *io  ]  Essex,  and  within  the  body  of  *the  same  county ;  and  that  oyster 
spat  is  the  spawn  or  young  brood  of  oysters,  cast  by  oysters,  and  not 
fully  grown  or  formed  into  oysters,  or  fit  for  the  food  of  man  ;  and 
that  the  said  oyster  spat  in  the  plea  mentioned  was  such  spawn  and 
young  brood  of  oysters,  then  lying  fixed  and  adhering  to  the  earth, 
soil,  and  culch,  in  the  plea  mentioned,  to  receive  nourishment  and 
grow  to  perfection  (2),  so  that  the  same  could  not  be  fished  up  without 
removing  such  earth,  soil,  and  culch.    Verification. 

The  replication  to  the  last  plea  did  not  materially  differ  from  the 
replication  to  the  first. 

Bejoinder  to  the  first  replication,  that  all  liege  subjects  of  the  King 
had  of  right  the  liberty  and  privilege  of  dredging  for  oysters  and 
oyster  spat  in  the  place  in  which  Sic.y  as  in  the  first  plea  mentioned, 
and  of  removing  the  earth,  soil,  and  culch,  so  far  as  might  be 
necessary  for  detaching  the  oyster  spat  therefrom ;  wherefore 
defendant,  being  a  liege  subject,  and  fishing  and  dredging  as  afore- 
said, did  necessarily  remove  the  earth  1*^0.  in  detaching  the  spat 
therefrom,  doing  no  unnecessary  damage,  and  replacing  the  earth 
&c.  when  the  spat  was  so  detached.  Verification. 
A  similar  rejoinder  to  the  second  replication. 
General  demurrers  to  both  rejoinders. 

The  point  stated  by  the  ])laintififs  on  the  margin  of  the  demurrer- 
book  was,  that ''  all  the  King's  subjects  have  not  of  right  the  liberty 
and  privilege  of  fishing  and  dredging  for  oyster  spat  in  the  place  in 
which  d'c,  and  of  removing  the  earth,  soil,  and  culch  thereof  for 
detaching  the  oyster  spat." 
[  16  ]  The  case  was  argued  in  last  Michaelmas  vacation  (3). 

(1)  It  WU8   objected    in    argument  objeotion  was  not  argued, 
that  this  plea,  being  an  argumentatiye  (2)  This  description  of  spat  appears 

denial  of  the  plaintiff's  title  to  a  several  to  be  taken  from  stat.  1  Eliz.  c.  17, 

fishery,   ought  to  have    contained  a  s.  1,  and  3  Jac.  I.  c.  12,  s.  1. 
traverse  of  it,  and  was  in  other  respects  (3)  November  30th,   1839.     Before 

bad.     But,  as  no  notice  had  been  taken  Ix>rd    Denman,     Ch.     J.,     Patteson, 

of  this  point  in  the  jmper  books,  the  Williams,  and  Coleridge,  JJ. 
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Stephen,  Serjt.,  for  the  plaintiffs: 

It  may  be  admitted,  for  the  purpose  of  this  argument,  that  all  the 
King's  subjects  have  a  right  to  fish  in  a  pubHc  navigable  river,  though 
the  soil  belongs  to  a  private  person  or  corporation ;  but  it  does  not 
follow  that  they  may  dredge  for  oysters  or  oyster  spat.  Oysters  are 
not  fish,  properly  speaking;  that  term  being  usually  applied  to 
floating  fish,  and  not  to  a  class  of  animals  adhering  to  the  soil,  and 
not  to  be  removed  from  it  without  injury  to  the  soil.  There  can  be 
no  right  to  take  these  upon  the  soil  of  another  without  a  special 
prescription  or  grant.  The  presumptive  right  of  the  subject  to  fish 
in  an  arm  of  the  sea,  alluded  to  by  Hale,  De  Jure  Maris,  Part  I. 
ch.  V.  (1),  must  be  referred  to  the  liberty  of  fishing  with  a  net,  or 
otherwise,  without  interfering  with  the  soil,  and  not  to  that  sort 
of  fishing  which  he  calls  ''  a  local  fishing,  that  ariseth  by  and  from 
the  propriety  of  the  soil ;  such  as  gurgites,  weares,  fishing  places, 
borachise,  stachite  &c.,  which  are  the  very  soil  itself"  (2).  To 
establish  a  right  to  drag  up  shells  adhering  to  the  bed  of  the  river, 
and,  with  them,  portions  of  the  bed  itself,  the  defendant  should  show 
an  interest  in  the  very  soil  and  freehold.  He  must  have  either  the 
ownership  of  it,  or  Ajyrojii  a  prender  out  of  it.  The  mere  conven'ence 
or  policy  of  permitting  the  right  is  not  enough  to  warrant  it  in  point 
of  law.  Ball  v.  Herbert  (3)  decided  that  the  right  of  towing  on  the 
banks  of  a  public  river  could  not  be  supported  on  such  grounds. 
BlundM  V.  Catterall  (4)  *show8  that  there  is  no  common  law  public 
right  of  way  on  the  sea  shore,  however  convenient  it  may  be.  Bagott 
V.  Orr(5)  may  be  cited  on  the  other  side;  but  there  nothing  turned 
on  the  kind  of  fish  taken,  and  no  judgment  was  actually  given,  but 
an  amendment  was  made  in  consequence  of  a  doubt  suggested  by 
the  Court  as  to  the  right  to  take  shells.  In  Year  Book,  12  Hen.  VIII. 
fol.  9  B.  pi.  2,  the  right  to  take  fish  and  other  wild  animals  is  put 
on  the  same  footing,  and  referred  to  their  nature,  ''  quia  fera  vagans 
est  nuUius  in  rebus.''  If  so,  it  may  be  well  doubted  whether  an  oyster 
be  a  fish  within  the  legal  sense  of  the  word ;  whether  it  be  not  rather 
a  part  of  the  soil  to  which  it  adheres,  and  necessarily  private 
property.  The  plea,  however,  is  not  confined  to  oysters,  but  extends 
to  spat.  As  the  Court  cannot  take  judicial  notice  of  the  nature  of 
spat,  the  replication  explains  it  by  a  description  which  shows  it  to 


(1)  P.  19. 

(2)  Ihid.  18,  AnanymouSf  1  Mod. 
105,  106,  and  Carter  y,  Murcoty  4  Burr. 
2162,  were  also  cited. 


(3)  1  R.  B.  695  (3  T.  R.  253). 

(4)  24  R.  B.  353  (5  B.  &  Aid.  268). 

(5)  5  B.  B.  668  (2  Bos.  &  P.  472). 
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be  unfit  for  food,  and  brings  it  within  the  prohibition  of  numerous 
statutes.  (He  then  referred  to  the  following:  13  Bic.  II.  st.  1,  c.  19, 
17  Eic.  II.  c.  9,  1  Eliz.  c.  17,  3  Jac.  I.  c.  12,  30  Car.  II.  st.  1,  c.  9, 
1  Geo.  I.  St.  2,  c.  18,  33  Geo.  II.  c.  27,  s.  13,  31  Geo.  III.  c.  51, 
48 Geo.  III.  c.  144 (i).)  Most  of  these  statutes  relate  to  fish  in  general : 
some  to  oysters  specially.  If  the  defendant  took  the  spawn  for  any 
warrantable  purpose  (as  for  preserving  and  maturing  it,  Bridger  v. 
Richardsim  (2)),  the  plea  should  have  stated  the  fact. 

}\ ^iijhtman ,  contra  : 

It  is  contended  for  the  plaintiffs  that  oysters  are  not  fish,  and 
that  spat  are  not  oysters.  *0n  the  first  point,  Bagott  v.  Orr  (3)  is 
decisive.  The  only  doubt  there  was  about  the  right  of  trespassing 
to  lake  mere  shells.  In  Richardson  v.  Mayor  of  Orford  (4),  the 
general  right  of  fishing  for  oysters  in  an  arm  of  the  sea  is  assumed, 
and  was  etablished  by  the  judgment  upon  error.  (Upon  this  point, 
he  was  stopped  by  the  Court.)  Then,  as  to  spat,  there  is  at  common 
law  no  difference  between  fish  in  a  perfect  and  imperfect  state,  as 
to  the  right.  An  animal  fene  natune  may  be  taken  at  any  stage 
of  its  existence,  and  the  express  prohibition  of  the  Legislature  in 
certain  cases  only  proves  the  common  law  right.  Nor  is -the  unfitness 
for  food  any  test  of  the  legality  of  the  taking.  It  may  have  been 
taken  to  be  kept  till  it  was  fit.  As  to  the  argument  deduced  from 
the  statutes  cited,  it  is  enough  for  the  defendant  to  rely  on  the 
general  law,  and  to  leave  the  plaintiffs  to  show  that  he  comes  within 
the  prohibition.  Bridger  v.  Richardson  (5)  shows  that  shell  fish  are 
not  within  3  Jac.  I.  c.  12.  The  taking  of  oyster  spat  in  certain  rivers, 
as  the  Thames  and  Medway,  has  indeed  been  regulated  by  various 
statutes,  as  9  Ann.  c.  26,  2  Geo.  II.  c.  19,  30  Geo.  II.  c.  21 ;  but  no 
general  prohibition  has  been  pointed  out.  Prima  facie,  the  taking 
is  legal. 


(Pattbson,  J. :  Meddling  with  the  plaintiff's  soil  is  prima  facie 
a  trespass  :  you  must  show  that  your  purpose  was  a  lawful  one.) 

Illegality  will  not  be  presumed.     If  such  taking  be  illegal  at  all, 
it  is  only  illegal  to  take  for  the  purpose  of  destruction. 


(1)  The  laat  two  Acts  were  repealed 
by  7  &  8  Geo.  IV.  c.  27. 

(2)  15  K.  R.  355  (2  M.  &  S.  568). 
\S)  5  R.  R.  668  (2  Bos.  &  P.  472). 


(4)  3  R.  R.   579  (1  Anstr.   231 ;    2 
H.  BI.  182). 

(5)  15  R.  R.  355  (2  M.  &  S.  568). 
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(Coleridge,  J. :  If  it  is  illegal  to  take  for  one  purpose,  and  legal    Thr  Mayob 
to  take  for  another,  is  it  enough  for  a  defendant  in  trespass  to  say      maldok 

WOOLVBT. 


[•19] 


that  he  entered  to  take  *generally  ?) 

It  is  enough,  where  a  general  common  law  right  is  limited  by  a 
penal  Act. 

Stephen,  Serjt.  in  reply  : 

The  pleas  allege  an  entry  to  take  oysters  and  oyster  spat.  It 
will  therefore  be  enough  to  show  that  the  defendant  had  no  right 
to  take  spat.  Now,  admitting  oysters  to  be  fish  (and  if  they  are 
not  the  pleas  are  bad),  the  pleas  do  not  allege  that  spat  are  oysters. 
The  spawn  of  an  oyster  is  not  more  an  oyster  than  a  egg  is  a  fowl. 
An  egg  may  be  the  subject  of  larceny,  though  the  animal,  that  laid 
it,  he /era  iiatura  and  unreclaimed :  The  Case  of  Swans  (i).  There 
is,  therefore,  no  common  law  right  to  take  spat.  But,  at  all 
events,  the  statutes  referred  to  have  made  it  unlawful.  It  is  the 
spawn  or  young  brood  of  fish ;  and,  although  the  Court  doubted 
(but  did  not  decide)  in  Bridger  v.  Richardson  (2)  whether  shell  fish 
was  intended  by  3  Jac.  I.  c.  12,  yet  the  other  statutes  are  not 
limited  by  any  recital  that  can  confine  their  meaning  to  one  kind 
of  fish.  The  statutes  18  Eic.  II.  st.  1,  c.  19,  17  Eic.  11.  c.  9,  are 
unrepealed  (3).  The  governing  statute  for  the  protection  of  the 
oyster  fisheries  is  now  7  &  8  Geo.  IV.  c.  29,  s.  36. 

{Whjhtman:  That  Act,  as  well  as  31  Geo.  III.  c.  51  (4),  seems 
to  apply  only  to  private  oyster  beds.) 

The  general  rule,  since  the  making  of  the  various  statutes,  is  that 
spawn  cannot  be  taken.  If  there  be  any  exception,  the  defendant 
must  show  himself  within  it ;  otherwise  he  is  a  trespasser. 

Per  Curiam  : 

We  will  take  time  to  look  into  the  Acts  of  Parliament. 

Cur.  adv.  rult. 

Lord  Denman,   Ch.  J.  in   this   Term  (June  11th),  delivered  the        [20] 
judgment  of  the  Court  : 

The  declaration  was  for  trespass  on  plaintiffs'  close,  called  the 
River  Black  water,  and  removing  soil  and  culch,  oysters,  and 
oyster  spat. 

(1)  7  Co.  Rep.  18  a.  (3)  See  note,  p.  517,  ante. 

(2)  15  R.  R.  355  (2  M.  &  S.  568).  (4)  Rep.  S.  L.  U.  Act,  1861. 


bU 
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Plea,  that  defendant  did  so  in  exercise  of  the  right  belonging  to 
all  the  King's  subjects  to  fish  in  navigable  rivers  for  oysters  and 
oyster  spat.  Replication :  true  it  is  that  the  close  in  which  &c. 
is  a  navigable  river ;  but  it  is  within  the  body  of  the  county,  and 
the  spat  is  the  spawn  or  young  brood  of  oysters  not  full  grown, 
nor  fit  for  the  use  of  man,  adhering  to  the  soil,  and  not  capable 
of  being  fished  up  without  removing  the  soil.  Rejoinder,  imme- 
morial right  in  all  subjects  to  take  oyster  spat  there.  To  this 
there  was  a  general  demurrer:  the  point  stated  being,  that  the 
King's  subjects  have  not  the  right  of  dredging  for  oyster  spat  in 
the  place  &c.,  and  removing  the  earth. 

The  preservation  of  the  spawn,  fry,  or  brood  of  fish  has  been, 
for  centuries,  since  13  Ric.  II.  c.  19  (i),  a  favourite  subject  of 
legislation,  and  the  statutes  passed  for  the  purpose  are  extremely 
numerous.  If  the  plaintiffs  had,  in  the  declaration  or  in  the 
replication,  averred  that  the  oyster  spat  taken  by  defendant  was 
the  spawn,  fry,  or  brood  of  fish,  the  defendant  could  not  have 
defended  himself  by  stating  his  immemorial  right,  as  one  of  the 
subjects  *of  this  realm,  to  take  them  in  plaintiffs'  close,  being  a 
navigable  river.  But  the  declaration  stated  that  ''  oyster  spat " 
was  taken ;  and  the  plea  justifies  taking  it,  and  only  denies  the 
repeated  assertion  of  the  same  immemorial  right ;  still,  however, 
they  have  alleged,  and  defendant  has  not  denied,  that  the  oyster 
spat  is  the  spawn  or  young  brood  of  oysters;  and  though  the 
epithet  rather  applies  to  fish  than  spawn,  and  all  the  other  circum- 
stances in  the  description,  given  in  the  replication,  are  as  consistent 
with  the  idea  of  fish  as  of  spawn,  yet  it  appears  to  us  that  the  word 
**  spawn "  is  sufScient.  To  remove  it  is  unlawful  within  the 
statutes  of  Richard  II.,  which  have  never  been  repealed,  but 
frequently  recognised;  and  the  immemorial  usage  cannot  have 
legal  existence. 

Judfjment  for  the  plaintiff. 


(1)  The  words  of  13  Bic.  II.  st.  1, 
c.  19,  are,  "que  null  peschour  ne 
garthman  ne  null  autre  de  quell  ostat 
ou  condicion  qils  soit  ne  mette  deeo- 
reenavant  en  les  ewes  de  Thamise 
Humbre  Ouse  Trente  ne  null  autre 
ewe  du  Hoialme  pai*  le  dit  temps  ne 
par  null  autre  temps  del  an  ascuns  rees 
appellez  stalkers  nautres  rees  nengines 
queconqes  par  les  quelles  le  frie  ou 


brood  des  salmons  laumpreis  ou  dautrc 
pcs8on  queconqe  puiTa  en  ascun  manero 
estre  pris  ou  destruit  sur  la  peine  suis- 
dicte."  Stat.  17  Ric.  II.  c.  9,  enforces 
the  former  Act  in  the  same  language. 
[The  extract  is,  as  usual,  very  incor- 
rectly printed  in  the  original  report. 
It  is  now  collated  with  the  Statutes  of 
the  Realm.— F.  P.] 
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DOE  V.  HARLOW,   KELLY,   and  WARREN.  i84o. 

( 1 2  Adol.  &  Ellis,  40— 42. )  *V^yjO. 

In  trespass  for  mesne  profits,  a  verdict  may  be  found  against  defendant,  L  ^^  J 

though  he  never  actually  occupied  during  the  time  of  the  trespa&s,  if  it  be 
proved  that,  before  the  trespass,  defendant,  who  then  held  lawfully,  under- 
let to  H. ;  that  defendant's  and  H/s  interest  became  determined,  and  right 
of  possession  vested  in  plaintiff ;  that  H.  held  on ;  and  that  defendant 
afterwards  continued  to  receive  i-ent  of  him,  and  declared  him  to  be  his 
tenant  when  plaintiff  demanded  possession ;  defendant  and  H.  both  alleging 
title  in  the  party  under  whom  defendant  formerly  held. 

Trespass  for  breaking  and  entering  plaintiff's  messuage,  expelling 
him  therefrom,  keeping  him  so  expelled,  to  wit  from  &c.  till  &e., 
and  during  that  time  receiving  the  rents  and  profits,  &e.     Plea,  by 
each  defendant,  Not  guilty.  On  the  trial,  before  Lord  Denman,  Gh.  J., 
"^at  the  sittings  in  Middlesex  after  last  Easter  Term,  it  appeared        [  *4i  ] 
that  the  action  was  brought  to  recover  mesne  profits  of  part  of  a 
house  in  Leicester  Square.     Warren  had  held  the  premises  under 
Kelly  and  others,  by  a  lease  which  expired  at  Midsummer,  1834  (i),     ' 
and,  during  its  continuance,  Warren  underlet  to  Harlow.     Harlow 
continued  to  occupy  after  the  expiration  of  the  lease,  and  during 
the  period  for  which  mesne  profits  were  now  claimed.     There  was 
no  occupation  by  Warren  personally ;   but  it  appeared  that,  at  and 
shortly  after  Midsummer,  1884,  Messrs.  Poole,  the  parties  then 
entitled,  caused  possession  to  be  demanded  on  their  behalf  from 
Warren  and  Harlow.    Both  refused.     Warren  said,  on  more  than 
one  occasion,  that  Harlow  paid  him  rent  and  was  his  tenant ;  and 
that  he  himself  held  under  an  agreement  with  Kelly.     Harlow  like- 
wise alleged  Kelly's  title.     Messrs.  Poole  then  brought  ejectment, 
and  Kelly  defended ;  the  plaintiff  recovered :  and  the  present  action 
was  brought.     For  the  defendant  Warren  it  was  objected  that,  not 
having  been  in  actual  possession  during  the  time  mentioned  in  the 
declaration,  he  could  not  be  liable  in  this  action.     The  Lord  Chief 
Justice  told  the  jury  that,  in  his  opinion,  there  was  some  evidence 
as  to  Warren ;  and  he  left  it  to  them  to  say,  on  the  case  against  all 
the  defendants,  how  long  the  three  had  been  jointly  keeping  out 
the  rightful  proprietors.     Verdict  for  the  plaintiff,  against  all  the 
defendants. 

E.  V,  Williams  now  moved  on  behalf  of  Warren  for  a  new 
trial,  on  the  ground  of  misdirection : 
Warren  was  not  the  party  against  whom  judgment  was  recovered 
in  ejectment ;  nor  was  he  the  party  in  possession  when  the  *mesne       [  **2  j 

(1)  See  Pocle  v.  Warren,  8  Ad.  &  El.  582. 
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Doe         profits  were  taken.     There  is  no  proof  of  actual  trespass  by  him. 
Haklow.     He  had  let  in  Harlow  as  tenant  before  Messrs.  Poole's  title  accrued. 
Gould  he  afterwards  become  a  trespasser  by  Harlow's  refusal  to 
go  out? 

(Lord  Denman,  Ch.  J. :  He  himself  said,  after  Messrs.  Poole 
became  entitled,  that  Harlow  was  his  tenant  (i).  He  encouraged 
Harlow  to  remain,  and  received  rent  from  him. 

LiTTLEDALE,  J. :  Surely  that  was  evidence  against  Warren. 

Lord  Denman,  Gh.  J. :  There  was  enough  to  go  to  the  jury  as 
to  him.) 

In  Bume  v.  Richardson  {2)1  Mansfield,  Gh.  J.  says :  **  Must  not  the 
defendant  in  an  action  for  mesne  profits  be  the  person  in  actual 
possession  and  trespassing  ?  " 

(Lord  Denman,  Ch.  J. :  Must  he?  If  he  has  put  another  person 
in  as  tenant,  and  tells  him  to  stay  in,  is  he  not  a  trespasser  by 
the  tenant  ? 

Littledale,  J. :  It  is  quite  clear. 

Lord  Denman,  Gh.  J. :  If  there  had  been  no  evidence  here,  but 
that  the  under  tenant  remained  in  possession,  I  should  have  left 
the  case  differently.) 

Per  GuRiAM  (3), 

Rtile  refused  on  this  point. 


1840.        JOB  FOX,  Administrator  of  Thomas  Fox,  v.  FRANCIS 
^^i-  WATEES  AND  WILLIAM  WATERS,  Executors  of 

[  '43  ]  Thomas  Waters. 

(12  Adol.  &  Ellis,  43—54;  S.  C.  4  T.  &  D.  1 ;   9  L.  J.  (N.  S.)  Q.  B.  329; 

4  Jut.  ooo.) 

In  covenaut  against  two  executore  upon  a  covenant  of  testator  for  quiet 
enjoj-ment  against  all  claiming  under  him,  the  breach  assigned  was  that 
the  two  defendants  having,  at  the  time  when  the  indenture  was  made, 
lawful  title  in  their  own  right,  entered,  and  evicted  the  covenantee.  Entry 
and  eviction  by  the  two  was  proved  ;  the  only  evidence  showing  that  it  was 

(1)  See  BwiUr  v.  Britta,  14  R.  R.  (3)  Lord  Denman,  Ch.  J.,  and  Little- 
«07  ^3  Camp.  4od).                                         dale,  J. 

(2)  14  R.  R.  047  (4  Taunt.  720). 


VOL.  Liv.]         1840.     Q.  B.     12  AD.  &  EL.  43—44.  5:J6 

under  lawful  title  was  a  declaration  by  one  defendant,  after  the  entry,  that  yox 

the  two  had  lawful  title  through  testator,  under  a  deed  prior  to  that  now  r. 

sued  upon.  Waters. 

Qiiceret  whether  the  declaration  was  admissible  at  all,  as  evidence  of  the 
title  without  production  of  the  deed.     But 

Held,  that  assuming  it  to  be  admissible  as  against  the  party  making  it, 
the  declaration  was  not  evidence  against  the  other  defendant,  as  it  did  not 
relate  to  the  affairs  of  the  executorship.  And,  therefore,  that  no  proof 
had  been  given  to  support  the  action  of  covenant. 

CovBNANT.  The  declaration  stated  that,  in  the  lifetime  of  the 
intestate  Thomas  Fox,  of  one  Bobert  Willis  deceased,  and  of  the 
testator  Thomas  Waters,  to  wit  20th  December,  1796,  by  indenture 
between  Thomas  Waters  and  Elizabeth  his  wife  of  the  one  part,  and 
Robert  Willis  and  Thomas  Fox  of  the  other  part,  Thomas  Waters 
did  bargain,  sell,  assign,  transfer,  and  set  over  to  Bobert  Willis  and 
Thomas  Fox,  their  heirs,  executors,  administrators,  and  assigns, 
certain  messuages,  &c. ;  hahenduni  to  B.  W.  and  T.  F.,  their  heirs 
&c.,  for  the  residue  then  unexpired  of  the  several  terms  in  the 
indenture  specified,  to  and  upon  certain  uses  and  trusts  therein 
declared :  and  T.  Waters  did,  by  the  said  indenture,  for  himself, 
his  heirs,  executors  and  administrators,  covenant  &c.,  to  and  with 
the  said  B.  W.  and  T.  F.,  their  heirs,  executors,  administrators,  and 
assigns,  that  all  and  singular  the  said  messuages,  &c.,  should  at  all 
times  thereafter,  during  all  the  residue  of  the  terms  and  estates  in 
the  said  indenture  specified,  remain  and  be  to,  for  and  upon  the 
several  uses  and  trusts,  and  subject  to  the  several  provisoes  and 
agreements,  therein  mentioned,  limited,  &c.,  and  be  peaceably  and 
quietly  had,  held,  and  enjoyed,  and  the  rents  &c.  received  and 
taken  accordingly,  without  any  let,  set,  hindrance,  &c.,  *of  or  by  [  *44  ] 
the  said  Thomas  W^aters,  his  heirs,  executors,  or  administrators,  or 
any  person  lawfully  claiming  or  to  claim  by,  from,  or  under  him, 
them  &c.,  or  by  or  through  his  or  their  acts,  means  &c. :  By  virtue 
of  which  indenture  B.  W.  and  T.  F.  become  possessed  of  the  said 
premises  as  joint  tenants  for  the  residue  of  the  said  terms  and 
estates :  averment,  that,  they  being  so  possessed,  afterwards,  and 
during  the  said  terms  &c.,  viz.,  on  &c.,  B.  W.  died,  and  T.  F. 
survived  him  and  thereupon  became  and  was,  and  until  his  death 
remained,  solely  possessed,  &c.,  for  the  residue,  &c. :  averment  of 
performance  of  covenants  by  B.  W.  and  T.  F.,  and  by  plaintiff,  as 
administrator.  Breach,  that,  after  the  deaths  of  T.  Waters,  and 
of  B.  W.  and  T.  F.,  and  during  the  continuance  of  the  said  terms 
and  estates  &c.,  the  said  messuages,  &c.,  were  not  suffered  to 
remain  or  be  to,  for,  or  upon  the  uses  and  trusts,  nor  subject  to  the 
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Fox  provisoes  or  agreements,  in  the  said  indenture  mentioned  &c. ;  nor 
Watkrs.  hath  plaintiff,  as  administrator  as  aforesaid,  since  the  death  of 
T.  F.y  been  permitted  or  been  able,  since  the  making  of  the  said 
indenture,  and  during  the  said  term  &c.,  peaceably  and  quietly 
to  have,  hold,  &c.,  the  messuages,  &c.,  or  any  part  thereof,  or  to 
receive  or  take  the  rents,  &c.,  of  the  said  messuages;  &c.,  without 
any  let,  &c.,  of  any  person  lawfully  claiming  by,  from,  or  under  the 
said  T.  Waters  ;  but,  on  the  contrary,  after  the  making  of  the  said 
indenture,  and  after  the  respective  deaths  of  the  said  Thomas 
Waters,  Eobert  Willis,  and  Thomas  Fox,  and  during  the  said  terms 
and  estates  aforesaid,  viz.  on  Ist  April,  1825,  the  defendants,  who 
at  the  time  of  the  making  of  the  said  indenture  had,  and  continually 
from  thence  hitherto  have  had,  and  still  have,  lawful  right  and  title 
[  *45  ]  to  the  said  ^messuages,  &c.,  entered  into  and  upon  the  possession-  of 
the  said  messuages,  &g.,  and  ejected,  expelled  and  removed  the 
said  plaintiff,  administrator  as  aforesaid,  from  the  possession  and 
occupation  thereof :  and  defendants  kept  and  held,  and  still  keep 
and  hold,  the  possession  of  the  said  premises,  and  every  part 
thereof,  from  plaintiff  as  administrator  as  aforesaid,  and  have, 
during  all  the  time  aforesaid,  prevented  and  hindered,  and  still  do 
hinder  and  prevent,  plaintiff  from  receiving  and  taking  the  rents 
&c.  contrary  &c.  And  so  plaintiff  says  that  defendants,  executors 
as  aforesaid,  after  the  death  of  the  said  Thomas  Waters,  have  not, 
nor  hath  either  of  them,  kept  the  said  covenant  &c.,  but  have  broken 
the  same ;  and  they  still  refuse  to  keep  the  same  with  plaintiff  as 
administrator  &c. 

Plea.  That  long  before  the  commencement  of  the  suit,  viz.  on 
1st  January,  1880,  the  said  terms  and  estates  in  the  said  indenture 
were,  and  each  and  every  of  them  was,  ended  and  determined ;  and 
that  the  said  covenant  of  the  said  Thomas  Waters  was  not  in  any 
manner  broken  during  the  continuance  of  the  said  terms  and  estates. 
Verification. 

Replication.  That  the  said  covenant  of  the  said  Thomas  Waters 
was  broken  during  the  continuance  of  the  said  terms  and  estates,  to 
wit  at  the  time  and  in  the  manner  in  the  declaration  mentioned. 
Conclusion  to  the  country.     Issue  thereon. 

There  was  another  issue,  not  material  here. 

On  the  trial  before  Goltman,  J.,  at  the  Somersetshire  Summer 
Assizes,  1838,  the  plaintiff  proved  that  the  two  defendants, 
after  the  deaths  of  both  Thomas  Fox  the  intestate  and  Thomas 
Waters  the  testator,  and  before  the  expiration  of  the  term  assigned 
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by  the  indenture,  ^entered  into  the  premises,  and  kept  possession :         Fox 
and  it  was  further  proved  that,  after  the  entry,  the  defendant  Francis      waters. 
Waters,  who  was  a  brother  of  the  other  defendant,  repeatedly  stated       [  *46  ] 
that  the  property  was  his  and  his  brother's  long  before  the  indenture 
of  1796  was  made,  under  a  prior  deed  of  gift  made  by  his  father,  the 
testator.    No  other  evidence  was  given  that  the  entry  of  the  defen- 
dants was  lawful.     The  defendants  contended  that  the  plaintiff 
must  be  nonsuited ;  first,  because  parol  evidence  could  not  be  given 
of  the  prior  deed ;   secondly,  because  the  declaration  of  Francis 
Waters  could  not  bind  the  other  defendant.     The  learned  Judge 
reserved  leave  to  move  for  a  nonsuit.    Verdict  for  plaintiff.    In 
Michaelmas    Term,   1838,   Croicder    obtained    a  rule   nid  for  a 
nonsuit  (i). 

Bowpas,  Serjt.  and  W.  H.  Watson  now  showed  cause : 

It  is  not  clear  that  the  defendants  are  entitled  to  raise  the  objec- 
tions upon  these  pleadings.  They  cannot  do  so  unless  the  title  is 
put  in  issue.  The  plea  is,  that  the  covenant  was  not  broken  during 
the  continuance  of  the  terms  and  estates  granted  by  the  testator, 
and  this  concludes  with  a  verification.  The  new  fact  introduced  is 
the  time  at  which  the  breach  alleged  in  the  declaration  was  com- 
mitted :  but  the  breach  itself  is  not  traversed.  Now  the  term 
existed  up  to  the  time  of  the  trial:  the  plaintiff  was  therefore 
entitled  to  a  verdict  upon  mere  evidence  of  the  existence  of  the  term. 

If  the  title  be  put  in  issue,  there  is  at  any  rate  evidence  that  both 
the  defendants  had  entered  and  were  in  possession.  That  is  at 
least,  against  them,  evidence  *for  a  jury  that  they  were  in  by  [  •47  ] 
rightful  title.  In  Doe  d.  Batten  v.  Murless  (2)  Lord  Ellbnborouoh 
said,  "  The  defendant  being  in  possession,  the  law  will  refer  that 
possession  to  a  rightful  rather  than  to  a  wrongful  title ; "  and 
Baylby,  J.  said,  '*  I  take  it  that  possession  was  prima  facie  evidence 
against  the  defendant  that  the  interest  in  the  term  had  become 
vested  in  him.  If  his  possession  were  referable  to  some  other  title, 
it  was  for  him  to  show  it,  for  this  must  be  a  matter  lying  within 
his  knowledge." 

(Lord  Dbnman,  Ch.  J. :  Suppose  the  defendants  had  pleaded  that 
true  it  was  that  they  entered,  but  that  they  did  so  without  title.) 

(1)  The  rule  was  also  for  a  new  trial,  necessar}'  to  state  any  point  but  that 

and    was   moved    for    upon    several  on  which  the  Court  decided, 

grounds  besides  those  noticed  in  the  (2)  18  H.  B.  325  (6  M.  &  S.  110]. 
report.    It  is  not,  however,  considered 


528  1840.     Q.  B.     12  AD.  &  EL.  47—48.  [r.r. 

Fox  That  plea  would  be  bad :  they  could  not  allege  their  own  wrong. 
Watbbs.  If  *^  party  took  under  a  commission  of  bankruptcy  he  would  thereby 
admit  the  validity  of  the  commission.  But,  supposing  it  necessary 
for  the  plaintiff  to  give  evidence  that  the  defendants  entered  by 
lawful  title,  that  has  been  done.  The  objection,  that  parol  evidence 
cannot  be  given  of  the  contents  of  a  deed,  does  not  properly  arise 
here.  That  the  evidence  was  admissible  for  some  purposes  was  not 
disputed:  the  only  question  made  was  whether  it  affected  both 
defendants.  Further,  the  evidence  was  really  applied  to  the  fact 
of  the  entry  by  the  defendants  having  been  rightful :  the  right  was 
asserted  by  Francis  Waters:  his  having  also  mentioned  a  deed 
could  not  make  it  necessary  to  produce  the  deed  unless  the  plaintiff 
insisted  on  the  contents.  But  this  he  did  not  do :  he  only  insisted 
upon  Francis  Waters  having  asserted  a  right :  and  this  evidence 
would  have  been  equally  strong  if  no  mention  had  been  made  of 
the  deed  ;  which,  therefore,  was  no  part  of  the  plaintiff's  case.  So 
that  the  point  here  is  not  analogous  to  that  decided  in  Ablx^t  v. 
[  *48  ]  Plumhe  (i),  *where  it  was  held,  in  a  action  by  assignees  of  a  bank- 
rupt, that  they  could  not  prove  the  bankrupt's  execution  of  a  bond, 
to  which  there  was  an  attesting  witness,  by  mere  evidence  of  the 
bankrupt's  acknowledgment,  but  must  call  the  witness.  The 
admission  there  was  merely  of  the  existence  of  a  bond  debt, 
which  therefore  required  the  ordinary  proof  of  the  bond.  In 
Moore  v.  Walker  (2)  an  autlior  sued  for  piracy  of  his  work ;  but 
he  was  proved  to  have  acknowledged  that  he  had  assigned  the 
copyright;  and,  though  (as  appears  by  Poiver  v.  Walker {y)) 
the  assignment  could  only  be  by  writing,  it  was  held  that 
such  acknowledgment  was  conclusive  against  him.  In  Earle  v. 
Picken  (4)  Parke,  B.  ruled  that  even  an  admission,  by  a  party 
to  the  record,  of  the  effect  of  a  written  agreement  might  be  given 
in  evidence  without  producing  the  writing.  The  general  principles 
on  which  admissions  of  parties  are  received  in  evidence  appear  in 
Bauerman  v.  Radenius  (5).  Then,  further,  the  admission  of  one 
defendant  is  here  evidence  against  both.  That  is  clearly  so  in  the 
case  of  partners :  here  the  two  defendants  are  sued  as  executors : 
the  admission  relates  to  the  estate  of  the  executors,  and  is  an 
admission,  by  one  of  them,  that  the  common  testator  had  broken 
his  covenant.      The  fallacy  of  the  objection  lies  in  treating  the 

(1)  1  Doug.  216.  Camp.  8). 

(2)  4  Camp.  9,  n,  (4)  5  Car.  &  P.  542. 

(3)  15  R.  R.  378  (3  M.  &  S.  7 ;  4  (5)  7  T.  R.  603. 
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evidence  as  merely  an  admission  by  one  that  the  two  had  done  a        Fox 

certain  act :  that,  nakedly  so  put,  might  be  objectionable.     So  it      watebs. 

woald  be,  also,  if  the  evidence  were  adduced  to  prove  a  breach  by 

the  two  defendants.     But  here  the  question  is  whether  the  testator's 

estate  cannot  be  affected  by  an  admission  of  one  executor.     The 

fact,  that  two  executors,  who  *are  defendants,  happen  to  be  the       [  *^^  ] 

individuals  who  had  the  superior  title,  is  immaterial :  the  case  is 

as  if  the  title  had  been  asserted  by  a  third  party  ;  then,  no  doubt, 

an  admission  by  one  executor  that  such  third  party  had  title  would 

have  been  evidence  against  both  defendants.     But,  lastly,  proof 

that  one  only  entered  on  good  title  would  be  proof  of  a  breach. 

(Lord  Denman,  Gh.  J. :  Suppose  you  had  alleged  that  two 
strangers  to  the  record,  A.  and  B.,  had  a  good  title,  and  had 
evicted :  must  not  you  have  proved  a  title  in  A.  and  B.  ?  Or,  if 
you  had  alleged  such  a  breach  in  respect  of  a  title  in  A.  only,  could 
you  have  proved  a  title  in  A.  and  B.,  and  eviction  by  them  ?) 

In  Jones  v.  Clayton  (i)  the  sheriff  was  sued  for  a  false  return  of 
nulla  bona ;  and  the  allegation  was  that  B.  and  J.,  the  two  defen- 
dants to  the^'.ya.,  had  goods  &c. ;  but  the  proof  was  that  J.  only 
had  goods  :  this  was  held  to  support  the  declaration,  the.  allegation 
being  severable. 

(Lord  Denman,  Ch.  J. :  There  the  allegation  meant  that  B.  had 
goods,  and  that  also  J.  had  goods ;  not  that  there  were  goods 
belonging  to  the  two.) 

In  liicketts  v.  Salweij{2),  in  an  action  for  disturbance  of  common, 
the  declaration  laid  the  right  as  belonging  and  appertaining  to  a 
messuage  and  land ;  and  it  was  held  that  the  plaintiff  might  prove 
that  he  was  entitled  to  the  common  in  respect  of  land  only.  Here 
the  plaintiff  might  have  proved,  consistently  with  the  record,  that 
one  defendant  entered  into  one  part  of  the  land  and  another  into  a 
different  part,  each  with  separate  title  to  his  own  part :  that  being 
so,  the  breach  was  severable. 

Crowder,  contra  : 

The  plea  denies  any  breach  in  the  time  there  mentioned  :  some 
breach  must  therefore  be  *8hown ;  and  none  can  be  shown  but  that       [  *60  ] 

(1)  4  M.  &  S.  349.  (2)  22  B.   B.   800  (1   Chitty,  104  ; 

2  B.  &  Aid.  360). 
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Fox         alleged  in  the  declaration,  which  is  a  breach  by  entry  under  a  lawfnl 
Waters,      right  of  the  two. 

The  being  in  possession  is  not  prima  facie  evidence  of  a  rightful 
possession.  The  defendants  might  have  entered  in  assertion  of  a 
title  subsequent  to  that  under  which  the  plaintiff  claims.  Con- 
sidering the  defendants  as  strangers  to  the  record,  the  plaintiff 
clearly  must  prove  that  the  eviction  is  rightful :  considering  them 
as  parties  to  the  record,  they  are  so  only  as  executors  :  and,  prima 
facie,  their  possession  in  that  character  is  unlawful,  being  in 
derogation  of  the  testator's  conveyance.  It  is  as  if  the  testator 
himself  had  entered.  Then  the  right  claimed  was  in  virtue  of  a 
deed :  to  allow  that  right  to  be  proved  by  admission  is  as  if  the 
contents  of  the  deed,  which  alone  gave  the  title,  were  proved  by 
admission,  which  cannot  be  done :  Call  v.  Dunning  (i),  Abbot  v. 
Plumbe(2).  It  does  not  appear  that  this  objection  was  distinctly 
taken  in  Moore  v.  Walker  (3). 

(Pattbson,  J.  referred  to  Doe  d.  Lowden  v.  Watson  (4).) 

There  also  the  point  was  not  distinctly  taken.  Next,  though  the 
general  doctrine  in  Baxieinnan  v.  Radenius  (5),  that  the  admission  of 
a  party  to  the  record  is  evidence,  be  unquestionable,  yet  here  the 
attempt  is  to  make  the  admission  of  one  defendant  as  to  his  own 
acts  evidence  of  the  nature  of  another  defendant's  act.  The  two 
have  indeed  a  joint  interest  as  executors  ;  and  therefore  an  admis- 
sion of  assets  by  one  would  bind  the  other ;  but  this  cannot  be 
extended  to  an  explanation  of  acts. 

(Pattbson,  J.  referred  to  Nation  v.  Tozer  (6).) 

[  ♦SI  ]  In  Joggers  v.  *Binnings  (7)  Lord  Ellenborough  held  that  the 
admission  of  one  of  two  partners,  who  were  also  part  owners  of  a 
vessel,  did  not  bind  the  other  as  to  a  matter  which  was  not  a 
subject  of  copartnership,  but  only  of  copartownership.  The  plaintiff 
here  had  to  prove  a  rightful  estate  in  the  two  defendants,  not 
rightful  estates  in  each.  In  Jones  v.  Clayton  (s)  the  return  was 
that  "  the  said  B.  and  J.  S.  had  not,  nor  had  either  of  them,  any 
goods"  &c. 

(1)  4  East,  63.  (5)  7  T.  R.  663. 

(2)  1  Doug.  216.  (6)  1  Or.  M.  &  E.  172 ;  4  Tyrwh.  561. 

(3)  4  Camp.  9,  n.  (7)  18  B.  R.  746  (1  Stark.  64). 

(4)  2  Stark.  230.  (8)  4  M.  &  S.  349. 
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LoBD  Dbnman,  Ch.  J. :  Fox 

V. 

This  case  is  curious ;  and  so  are  the  pleadings.  We  must,  how-  Waters 
ever  assume  that  the  plaintiff  went  to  trial  undertaking  to  prove  a 
breach  of  the  testator's  covenant ;  and,  to  do  this,  he  had  to  prove 
that  the  defendants  entered  by  lawful  title.  That  was  undoubtedly 
his  own  view ;  and  he  uses  the  admission  of  one  of  the  defendants 
as  evidence  of  the  nature  of  the  occupation  by  the  two.  We  must, 
therefore,  take  it  as  if  issue  had  been  joined  on  the  lawfulness  of 
the  title  laid  in  the  declaration.  Now,  whether  an  admission,  made 
by  a  defendant  on  the  record,  that  a  deed  exists  which  shows  a 
breach  of  covenant,  be  in  itself  evidence  of  the  contents  of  the  deed, 
is  so  large  a  question  that  I  would  not  enter  upon  it  unless  com- 
pelled to  do  so :  and  here  I  need  not ;  for  my  opinion  is,  that  the 
admission  by  one  defendant  would  not  bind  the  other.  Although 
a  joint  occupation  and  dealing  with  the  property  might  be  shown, 
that  would  not  make  the  declarations  of  one,  as  to  all  details  con- 
nected with  the  estate,  binding  upon  the  other.  And  the  defendant 
Francis,  who  admitted  the  contents  of  the  deed,  was  so  far  a 
stranger  to  the  other  defendant,  William,  as  to  that  admission, 
that  ^William  cannot  be  bound  by  it.  The  fact,  therefore,  on  [  *52  ] 
which  alone  the  action  was  maintainable,  was  not  made  out,  and 
the  rule  for  a  nonsuit  must  be  made  absolute. 

LlTTLBDALB,  J.  : 

These  certainly  are  singular  pleadmgs :  the  declaration  is  bad ; 
and  a  bad  plea  is  pleaded,  on  which  issue  is  joined.  The  declaration 
does  not  show  that  the  entry  was  under  a  title  derived  from  the 
testator,  who  covenants  only  against  disturbance  by  his  own  acts 
and  means.  The  breach,  therefore,  is  bad.  Then  the  plea  is  only« 
in  effect,  non  inf regit  conventionem ;  which  is  a  bad  plea.  However, 
the  plaintiff,  instead  of  demurring,  replies  over ;  and  we  must  now 
consider  the  question,  whether  the  admission  by  one  defendant 
bound  the  other.  The  two  do  not  enter  as  executors ;  for,  though 
they  claim,  it  seems,  under  Waters  in  some  way,  they  do  so  only 
through  something  which  they  take  advantage  of  in  their  individual 
capacities.  It  is  argued  that  the  admission  is,  not  simply  of  the 
acts  of  the  defendants,  but  of  a  matter  relating  to  the  testator's 
estate.  It  does  not  appear  to  me  that  this  is  so.  An  admission  of 
assets  would  be  quite  a  different  thing.  Here  the  defendants  say 
there  is  no  breach  of  covenant :  the  plaintiff  says  there  was ;  and, 
to  prove  this,  he  shows  that  one  defendant  said  there  was.     The 
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Fox         other  defendant  is  not  bound  by  this  merely  because  he  is  an 
watbbs.      executor. 

Pattbson,  J. : 

I  think  there  should  be  a  nonsuit  for  want  of  proof  that  the 
defendants  had  rightful  title.  It  is  said  that  the  title  is  not  put  in 
issue ;  and  at  first  I  thought  so.  But  the  answer  given  satisfies 
me  :  for  though  the  pleadings  are  incorrect,  the  fair  meaning  of  the 
[  *S8 1  issue  is,  that  not  merely  the  time  of  the  breach  is  *denied,  but  the 
breach  itself.  And,  though  the  plea  in  form  is  non  infregit  con- 
ventionein^  yet  there  is  no  demurrer :  and  we  must  suppose  it 
to  mean  that  there  was  no  entry  by  lawful  title.  It  lay  upon  the 
plaintiff  to  prove  that  there  was.  The  only  evidence  given  as  to 
this  is  a  declaration  by  one  defendant.  Without  inquiring  how  the 
case  would  be  if  there  were  only  one  defendant,  which  would  raise 
a  very  grave  and  difficult  question,  the  rule  must  be  made  absolute 
on  the  gi*ound  that  the  declaration  does  not  bind  the  other  defen- 
dant. Jones  V.  Cluyton  (i)  and  llicketts  v.  Salwey  (2)  are  distinguish- 
able cases.  In  Jones  v.  Clayton  (i)  the  sheriff's  return  denied  that 
either  of  the  parties  had  goods  :  it  was  enough,  therefore,  to  show 
that  either  had,  the  action  being  for  the  falsity  of  the  return.  In 
liicketts  v.  Salwey  (2)  the  common  was  claimed  in  respect  of  two  dis- 
tinct parts  of  the  property  ;  and  it  was  proved  to  exist  in  respect  of 
one.  But  here  it  is  asserted  that  the  one  title  in  question  was  a  good 
title  in  the  two  defendants.  It  is  not  enough,  if  the  character  of  the 
defendants  as  executors  be  set  aside,  to  prove  an  assertion  by  one 
that  the  two  had  the  good  title.  My  brother  Boinpas,  however, 
ingeniously  puts  it  that  this  is  an  admission  by  one  executor  that 
the  testator  had  committed  a  breach.  But  that  is  not  the  evidence. 
There  is  no  admission  made  in  the  character  of  executor :  the  only 
subject  upon  which  the  party  was  speaking  was  his  title  to  the 
land ;  there  was  no  reference  to  assets.  It  would  be  contrary  to 
fact,  to  take  that  declaration  as  made  in  the  character  of  executor. 
On  this  single  ground,  I  think  the  rule  for  a  nonsuit  should  be 
made  absolute. 

[  54  ]  WiLUAMS,  J. : 

I  agree  that  there  must  be  a  nonsuit,  on  the  ground  just  stated. 
For  I  agree,  also,  that  the  other  question  is  one  of  much  difficulty. 

(1)  4  M.  &  S.  349.  (2)  22  B.  R.  800  (1  Chitty,  104 ;  2 

B.  ft  Aid.  360). 
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Suffice  it  to  say,  that  I  think  Mr.  Crowder's  authorities  do  not  get  ^ox 
rid  of  the  difficulty.  In  Abbot  v.  Plumbe  (i)  it  was  necessary  to  Waters. 
prove  the  deed  in  some  way  or  other.  But  the  question  is,  whether 
the  admission,  under  the  circumstances  here  proved,  dispenses  with 
production  of  the  deed.  I  would  not  enter  upon  that  question 
without  much  consideration ;  and  it  is  unnecessary  to  do  so.  Here, 
I  think,  the  admission  made  by  one  defendant  does  not  bind  the 
other.  What  admissions  bind  in  the  case  of  partners?  Those 
only  which  relate  to  matters  in  connection  with  the  partnership. 
For  instance,  an  admission  by  one  partner,  that  the  two  had  com- 
mitted a  trespass,  would  not  bind  the  other.  In  this  case,  the 
declaration  related  to«  nothing  in  which  there  was  that  community 
of  interest  which  makes  the  declaration  of  one  defendant  evidence 
against  the  other. 

Rule  absolute  for  a  nonsuit. 


WILLIAM   EVANS  v.   KEES  (2).  i840. 

(12  Adol.  &  Ellis,  55—60;  S.  C.  4  P.  &  D.  32 ;  9  L.  J.  (N.  S.)  M.  C.  83;         '^*!^' 

4  Jur.  1032.)  r  55  i, 

A  magistrate  issued  a  warrant,  reciting  that,  on  complaint  made  on  oath 
before  him  of  a  misdemeanour,  plaintiff  was  stated  to  be  a  material  witness; 
that  the  magistrate  had  issued  a  summons  requiring  plaintiff  to  appear  to 
testify  his  knowledge ;  that  the  summons  was  proved  before  the  magistrate 
to  have  been  duly  served,  but  plaintiff  did  not  appear  to  testify  &c.,  and 
said  that  he  would  not;  that  it  was  necessary  fur  the  ends  of  justice  that 
plaintiff  should  appear  at  the  next  Assizes  to  testify  &c. ;  the  warrant  then 
commanded  the  constable  to  bring  plaintiff  before  the  magistrate,  or  some 
other  justice,  to  find  sufficient  bail  to  appear  and  give  evidence  at  the  next 
Assizes  and  testify  &c. 

Held,  that  the  warrant  was  bad  for  I'equiring  the  plaintiff  to  give  bail  at 
this  stage  of  the  proceedings,  assuming  that  the  magistrate  had  power  to 
bring  him  up  b}-  warrant  to  give  testimony. 

Trespass  for  assault  and  false  imprisonment.  Pleas :  1.  Not 
guilty,  by  statute.  2.  Payment  of  61.  into  Court ;  and  no  damages 
ultrd{2i).     Replication,  damages  vltra. 

On  the  trial  before  Gurney,  B.,  at  the  Carmarthenshire  Summer 
Assizes,  1888,  it  appeared  that  defendant  was  a  magistrate  of 
Carmarthenshire ;  and  that  plaintiff  had  been  imprisoned  under 
his  warrant,  which  was  as  follows : 

(1)  1  Doug.  216.  8.  2.     As  to  the  joinder  of  such  pleas 

(2)  See  notes  to  Bennet  v.  Watson,  generally,  see  Thompson  v.  Jackson, 
15  E.  R.  373,  374.— B.  0.  1  Man.  &  G.  242. 

(3)  Under  stat.  24  Geo.  II.  c.  44, 
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EvAifB  ''County  of  Carmarthen.     To  the  constables  of  the  parish  of 


r. 


Rbes.  Llanarthney,  in  the  said  county,  and  to  all  others  her  Majesty's 
peace  oflficers.  Whereas  Edward  Adams,  of  *'  &c.  "  Esquire,  hath 
made  oath  unto  me,  John  Hughes  Bees,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Carmarthen,  that, 
on  the  8th  of  August  last,  he  was  violently  assaulted  whilst  in  the 
execution  of  his  duty  as  a  magistrate  of  the  said  county,  and  that 
William  Evans,  of "  &c.,  ''  in  the  said  county,  farmer,  is  a  material 
witness  in  the  premises ;  and  whereas  I  did  thereupon  issue  my 
summons  to  require  the  said  W.  E.  to  appear  at  a  time  and  place 
therein  mentioned,  to  testify  his  knowledge  in  the  said  assault ; 

[  *66  ]  and  it  has  been  proved  before  me,  upon  oath,  that  the  *said 
summons  was  duly  served,  but  that  the  said  W.  E.  did  not  then 
and  there  appear  to  testify  his  knowledge  as  aforesaid,  but  that 
the  said  W.  E.  said  that  he  would  not  appear  pursuant  to  the  said 
summons ;  and  whereas  it  is  necessary,  for  the  ends  of  justice, 
that  the  said  W.  E.  shall  appear  at  the  next  Assizes  to  be  held 
for  this  said  county,  then  and  there  to  testify  his  knowledge 
concerning  the  said  assault :  these  are  to  command  you,  the  said 
constables,  to  bring  the  said  W.  E.  before  me,  or  some  other  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
Carmarthen,  to  find  sufficient  bail  to  appear  and  give  his  evidence 
at  the  next  Assizes  for  this  said  county,  and  testify  his  knowledge 
concerning  the  said  assault.     Given  "  i^c. 

Several  objections  were  taken,  on  behalf  of  the  plaintiff,  to  the 
proceedings ;  among  others,  that  the  warrant  was  illegal.  The 
learned  Judge  considered  that  the  proceedings  were  invalid,  but 
reserved  leave  to  move  for  a  nonsuit.     Verdict  for  the  plaintiff. 

Chiltouy  in  Michaelmas  Tei*m,  1888,  obtained  a  rule  nisi  for 
a  nonsuit. 

E.  V,  Williams  now  showed  cause  : 

The  magistrate  had  no  power  to  bring  the  witness  before  him  by 
warrant  at  all.  But,  however  that  may  be,  the  warrant  is  clearly 
bad  ;  for  it  requires  the  witness  to  be  brought  before  the  magistrate 
to  find  bail  to  appear  at  the  Assizes.  The  magistrate  could  not 
require  that ;  at  all  events,  some  default,  or  intention  to  evade  the 
duty  of  giving  evidence,  of  which  the  magistrate  had  personal 
knowledge,  should  have  appeared  before  bail  could  be  demanded. 
(He  was  then  stopped  by  the  Court.) 
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Chilton  and  Evans ,  contra:  Evans 

The  magistrate  has  power  to  summon  a  witness,  in  order  to  Rbes. 
secure  testimony  for  the  Assizes  :  if  the  witness  refuse  to  obey,  f  ^"^  -I 
that  is  a  contempt  for  which  he  may  be  committed. 

(Lord  Denman,  Gh.  J. :  This  does  not  profess  to  be  a  commit- 
ment for  contempt.) 

The  warrant  may  be  justified  on  general  principles,  though  it  be 

not  technically  founded  on  a  contempt ;  for  there  must  be  means 

of  carrying  out  the  power  of  the  magistrate.     In  2  Hale's  P.  C. 

282  (Part  2,  c.  37)  (i),  it  is  said,  *'  Now  as  touching  the  compulsory 

means  to  bring  in  witnesses  they  are  two  kinds.     1.  By  process 

of  subpcana  issued  in  the  King's  name  by  the  justices  of  peace,  oi/er 

and  terminer,  gaol-delivery,  or  King's  Bench,  where  the  plea  of 

not  guilty  is  to  be  tried.     2.  Which  is  the  more  ordinary  and  more 

e£fectual  means,  the  justices  or  coroner  that  take  the  examination 

of  the  person  accused,  and  the  information  of  the  witnesses,  may 

at  that  time,  or  at  any  time  after,  and  before  the  trial  bind  over 

the  witnesses  to  appear  at  the  Sessions,  and  in  case  of  their  refusal 

either  to  come  or  to  be  bound  over,  may  commit  them  for  their 

contempt  in  such  refusal,  and   this  is  virtually  included  within 

their  commission  and  by  necessary  consequences  upon  the  statute 

of  1  &  2  Phil.  &  M.  c.  13."  A  witness  is  bound  over  ordinarily,  where 

he  professes  readiness  to  attend  at  the  Assizes ;   but,  where  he 

refuses  to  attend  and  defies  the  magistrate,  the  latter  should  take 

additional  precautions  to  secure  attendance.     In  Dalton's  Justice, 

p.  397  (2),  c.  116,  it  is  said,  "  Wheresoever  any  statute  giveth  them 

power  to  take  a  bond  of  any  man,  or  to  bind  over  any  man  to 

*appear  at  the  Assizes,  or  Sessions,  &c.  or  to  take  sureties  for  any       [  *58  ] 

matter  or  cause,  they  may  take  a  recognizance :  yea,  wheresoever 

they  have  authority  given  them,  to  cause  a  man  to  do  a  thing, 

there  it  seemeth  they  have  (in  congruity)  power  given  them  to  bind 

the  party  by  recognizance  to  perform  or  do  it :  and  if  the  party 

shall  refuse  so  to  be  bound,  that  then  the  justices  may  send  him 

to  the  gaol ;    for  it  is  a  rule  in  law,  Concesso  una  aliquo,  etiam 

id  convedi  videtur,  sine  qno  priiis  roncessuni  haberi  nequitJ"     And 

Liford's  case  (3)  is  cited  for  the  maxim.     In  Bennet  v.  Watson  (4) 

a  feme  covert,   being  brought   before  a   magistrate  as  a  witness 

(1)  Ed.  1800.  (:i)  11  Co.  Eep.  46  b,  52  a. 

(2)  Ed.  165 J,  (4)  15  R.  1{.  373  (3  M.  &  S.  1). 
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Evans  against  a  party  charged  with  felony,  was,  after  her  examination, 
Bbeb.  desired  to  procure  her  husband's  recognizance  for  her  appearance 
at  the  Quarter  Sessions  which  were  to  be  held  at  Maidstone ;  and 
she  promised  to  do  so,  or  that  some  one  else  should  enter  into  the 
recognizance.  Afterwards,  no  security  haying  been  given,  she 
declared  that  she  would  not  go  to  the  Sessions :  upon  which  a 
magistrate  issued  a  warrant  to  deliver  her  to  the  keeper  of  the 
gaol  at  Maidstone,  as  having  refused  to  appear  or  find  suretias, 
in  contempt  of  the  laws,  &c.,  to  keep  her  until  delivered  by  due 
course  of  law  :  and  this  was  held  justifiable.  Stat.  1  &  2  Phil.  &  M. 
c.  13,  s.  5,  gives  the  justices  "  authority  '*  **  to  bind  all  such  by 
recognizance  or  obligation,  as  to  declare  any  thing  material,  to 
prove  '*  the  felony,  &c.,  '*  to  appear  at  the  next  general  gaol- 
delivery,"  &c.  So,  by  stat.  7  Geo.  IV.  c.  64,  s.  2,  on  the  pre- 
liminary enquiry,  the  justice  or  justices  are  to  take  the  information 
upon  oath  of  those  who  know  the  facts ;  and  every  such  justice 
shall  have  authority  to  bind  by  recognizance  all  such  persons  as 
[  *B9  ]  *know  or  declare  any  thing  material  touching  any  such  felony," 
Sic,  *^to  appear  at  the  next  court  of  oyer  and  terminer,"  &c., 
'^  then  and  there  to  prosecute  or  give  evidence  against  the  party 
accused."  These  provisions  are  extended  to  cases  of  misdemeanour, 
by  sect.  3. 

(Lord  Denman,  Ch.  J. :  In  D*Oyly  and  Williams's  Burn's  Justice, 
vol.  iii.  p.  207,  tit.  Examination,  it  is  said,  "  The  practice  of 
committing  witnesses  unable  to  find  sureties  for  their  appearance 
is  clearly  repugnant  to  every  principle  of  the  English  law ;  "  and 
authorities  are  cited.) 

In   Chitty's   Burn's   Justice,   vol.   ii.   p.   121,   122,   28th   ed.   tit. 
Examinations,  this  view  does  not  appear  to  be  so  decidedly  taken. 

Lord  Denman,  Ch.  J. : 

I  throw  no  doubt  on  the  power  of  the  magistrate  to  do  all  that 
is  necessary  to  compel  the  attendance  of  those  witnesses  whom  he 
knows  to  be  material.  Here,  if  the  warrant  had  merely  recited  the 
witness's  refusal  to  attend,  and  directed  the  constable  to  bring  him, 
there  might  not  be  much  doubt  that  it  would  have  been  justifiable. 
But  the  magistrate  takes  the  word  of  another  party,  and  thereupon 
requires  the  witness,  in  the  first  instance,  to  be  brought  to  him  and 
made  to  give  bail.     Now  the  witness  might  think  that,  if  he  did 


VOL.  Liv.l         1840.     Q.  B.     12  AD.  &  EL.  59—60.  587 

not  produce  good  bail,  be  sbould  be  committed,  though  he  was  Evans 
ready  to  enter  into  bis  own  recognizance  to  appear.  It  seems  to  j^sjisg, 
me,  therefore,  that  the  justice  has  taken  too  much  for  granted, 
and  has  exceeded  bis  power.  The  case  is  not  like  Bennet  v. 
Watson  (1),  where  the  witness  bad  manifested  an  intention  to  do 
all  in  her  power  to  defeat  justice.  This  warrant,  therefore,  cannot 
be  supported. 

LiTTLEDALE,  J.  I  [  fiO  ] 

I  give  no  opinion  on  the  general  question ;  but  this  warrant  is 
clearly  illegal,  even  if  the  magistrate  had  the  power  of  compelling 
the  attendance  of  the  witness  by  warrant. 

Pattbson,  J.,  concurred. 

Williams,  J. : 

I  should  be  sorry  that  the  case  of  Bennet  v.  Watson  (i)  should  be 

impeached ;  but  I  think  that  here  the  magistrate  has  anticipated  : 

he  should,  at  all  events,  have  begun  by  ascertaining  whether  the 

witness  was  willing  to  attend  at  the  Assizes :  be  had  no  personal 

knowledge  that  the  witness  would  not  do  so. 

Rule  discharged. 

DOE   D.    EDWAKD    NICHOLSON    and    Others  is^o. 

V.  WELFOKI).  -^—^ 

(12  Adol.  &  Ellis,  61—72 ;  S.  C.  4  P.  &  D.  77  ;  9  L.  J.  (N.  S.)  Q.  B.  334.)  ^  ^*  ^ 

Under  a  power  of  appointment  to  any  one  or  more  of  the  appointor's 
children,  an  appointment  to  £.,  his  daughter,  with  limitation  over  to  her 
daughter,  is  good  as  to  E.,  though  void  as  to  the  grandchild. 

Estates  were  limited  to  C,  for  his  life ;  remainder  to  such  one  or  more  of 
his  children  as  he  should  appoint ;  remainder,  in  default  of  appointment,  to 
D.,  the  iirst  son  of  C,  and  the  heirs  of  P.*8  body.  C.  appointed  to  D.  for 
D/s  life,  remainder  to  a  daughter  of  C.  for  her  lif&  It  being  admitted  that 
all  the  limitations  were  to  be  read  as  one  conveyance, 

Quare,  whether  the  life  estate,  when  vested  in  D.,  united  with  the  estate 
limited  to  D.  and  the  heirs  of  his  body,  under  the  rule  in  Hhtltey*8  case  ? 
Sembfe,  per  liOrd  Demman,  Ch.  J.,  Littledale  and  Patteson,  JJ.,  that 
the  rule  does  not  apply  to  such  a  limitation.     But, 

Held  that,  if  the  rule  were  applicable,  the  limitations  did  not  so  unite  as 
to  displace  the  intervening  estates ;  and  therefore  I),  could  not  bar  these  by 
a  recover)'. 

Ejectment  for  messuages,  Slg.,  in  the  parish  of  Hexham,  North- 
umberland. On  the  trial,  before  Alderson,  B.,  at  the  Northumber- 
land Summer  Assizes,  1838,  the  following  facts  appeared. 

(1)  15  R.  11.  373  (3  M.  &  8.  1). 
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uoKd.  By  surrender  of  May  let,  1787,  Sarah  White  and  others  sur- 

Nicholson 

r.  rendered  to  the  lord  of  the  manor  of  Hexham,  the  premises  now 

Welfokd.  Jjj  quesijiojj  (situate  at  Ordley) :  "  To  the  use  of  Cuthhert  Teasdale 
of  Hexham  aforesaid,  gentleman,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  waste,  so  far  as  the  nature 
and  tenure  of  the  said  premises  would  admit,  except  in  buildings  ; 
and,  from  and  after  the  decease  of  the  said  Cuthbert  Teasdale, 
then  to  the  use  of  such  one  or  more  or  any  of  the  children  of  the 
said  Cuthbert  Teasdale,  on  the  body  of  Ann  his  late  wife  deceased, 
formerly  Ann  West,  begotten,  and  for  such  estate  and  estates,  and 
in  such  parts,  shares,  and  proportions,  manner  and  form,  as  the 
said  Cuthbert  Teasdale  should  at  any  time  or  times  during  his 
life,  by  any  deed  or  deeds,  writing  or  writings,  under  his  hand  and 
seal,  attested  by  three  or  more  credible  witnesses,  direct,  limit, 
[  *<»2  ]  give,  or  appoint  *the  same :  and,  in  default  of  such  direction, 
limitation,  gift,  or  appointment  as  aforesaid,  then  to  the  use  of 
Daniel  Teasdale,  first  son  of  the  said  Cuthbert  Teasdale  on  the 
body  of  the  said  Ann  liis  said  late  wife  begotten,  and  of  the  heirs  of 
the  body  of  the  said  Daniel  Teasdale  lawfully  issuing:  and,  for 
default  of  such  issue,  then  to  the  use  of  Richard  Teasdale,  second 
and  youngest  son  of  the  said  Cuthbert  Teasdale,'*  by  the  said  Ann, 
''  and  of  the  heirs  of  the  body  of  the  said  Bichard  Teasdale  lawfully 
issuing :  and,  for  default  of  such  issue,  then  to  the  use  of  Katheriue 
Teasdale  and  Elizabeth  Teasdale,  only  daughters  of  the  said 
Cuthbert  Teasdale''  by.  the  said  Ann,  **  to  be  equally  divided 
between  them,  share  and  share  alike  as  tenants  in  common,  and 
not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  the  said  Eatherine  Teasdale  and  Elizabeth 
Teasdale :  and,  for  default  of  such  issue,  then  to  the  use  of  the 
right  heirs  of  the  said  Cuthbert  Teasdale  for  ever."  Cuthbert  was 
thereupon  admitted  tenant. 

By  his  will,  duly  executed,  bearing  date  September  20th,  1819, 
Cuthbert  Teasdale,  after  reciting  the  above  surrender  and  power, 
directed,  limited,  and  appointed  that  the  premises  at  Ordley  should 
be  to  and  for  the  use  of  his  son  Daniel  Teasdale  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  without  impeachment 
of  waste,  except  wilful  waste  in  houses :  and,  from  and  after  the 
decease  of  Daniel  Teasdale,  then,  as  to  one  moiety  of  the  premises, 
the  testator  limited  and  appointed  the  same  to  his,  the  testator's, 
daughter  Katherine,  wife  of  Edward  Nicholson,  for  her  life 
(appointment  in  the  same  terms  as  that  to  Daniel) :  and,  from 
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and  after  the  decease  of  Katherine,  then  to  the  use  of  testator*s       Doe  d. 
grand-daughter,   Ann  Elizabeth  Teasdale,  ^daughter  of   his  son  ^, 

Richard,  in  fee,  charged  with  payment  of  a  legacy  of  lOOi.  to  Welrobd. 
testator's  grandson  Henry,  younger  son  of  his  said  son  Richard : 
and,  as  to  the  other  moiety,  the  testator  limited  and  appointed  the 
same  to  the  use  of  his  daughter  Elizabeth  Dobson,  widow,  for  her 
life  (in  the  same  terms  as  were  used  in  the  appointment  to  Daniel) : 
and,  from  and  after  her  decease,  then  to  the  use  of  testator's 
grand-daughter  Elizabeth  Dobson  (daughter  of  the  said  Elizabeth) 
in  fee. 

Cuthbert  Teasdale  died,  and,  on  22nd  April,  1835,  the  said  Daniel 
Teasdale  was  admitted  tenant,  to  hold  pursuant  to  his  late  father's 
appointment.  By  surrender  of  the  same  22nd  April,  1885,  Daniel 
Teasdale,  '^for  the  docking  and  barring  all  estates  tail,  and  all 
reversions  and  remainders  thereupon  expectant,  pursuant  to  the 
statute  in  such  case  then  lately  made  "  (i)  &c.,  surrendered  the 
premises  at  Ordley,  and  all  his  estate  &e,  therein,  to  the  use  of 
Edward  Welf ord  (the  now  defendant) ,  his  heirs  and  assigns,  habendum 
to  him  and  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  the  manor,  but  subject  to  such  provisoes,  conditions,  covenants, 
Ac,  for  redemption  on  payment  of  lOOZ.  with  interest  by  the 
surrenderor,  his  heirs,  &c.,  to  Welford,  his  executors,  &c.,  as  were 
contained  in  a  certain  indenture  bearing  date  &c. 

Welford  was  thereupon  admitted  tenant :  Daniel  Teasdale  after- 
wards died,  and  Welford  continued  to  hold  possession.  The  present 
declaration  in  ejectment  was  dated  January  9th,  1888  (2).  The 
lessors  of  the  plaintiff,  Katherine  and  Elizabeth,  were  admitted 
tenants,  to  hold,  &c.,  pursuant  to  their  father's  appointment,  on 
26th  April,  1888. 

A  verdict  was  found  for  the  plaintiff,  with  leave  to  move  to  enter 
a  nonsuit. 

Cresswell,  in  the  ensuing  Michaelmas  Term,  moved  accordingly         [  64  ] 
on  the  grounds  taken  at  the  trial,  which  were  the  following : 

1.  That  there  was  no  valid  execution  by  Cuthbert  of  the  power 
of  appointment,  for  that  the  power  enabled  him  only  to  appoint  to 
the  use  of  his  child  or  children  by  Ann  his  wife  ;  but  he  had  appointed 
to  the  use  of  grand-children  :  and,  consequently,  that  the  estate  tail, 
limited  to  Daniel  Teasdale  in  default  of  appointment  by  Cuthbert, 
became  vested  on  Cuthbert's  death,  and  was  barred  by  Daniel's 

(1)  See  Stat.  3  &  4  WiU.  IV.  c.  74.         (2)  Demises,  May  20th,  1836. 
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Doe  i\,  surrender.  2.  That,  assuming  the  power  to  be  well  executed,  so  far 
J.  icHOLsoN  ^^  j^  regarded  the  life  estates  of  Daniel  and  the  daughters,  then  the 
Welford.  life  estate,  vested  in  Daniel  on  the  death  of  Cuthbert  by  Cuthbert's 
appointment,  and  the  estate  of  inheritance  limited  to  Daniel  by  the 
surrender  of  May  1st,  1787,  would  unite  notwithstanding  the  inter- 
posed life  estates  of  Katherine  and  Elizabeth  under  the  appointment; 
and  Daniel,  as  tenant  in  tail,  might  bar  those  estates.  On  this  head 
of  objection  he  cited  Venahles  v.  Morris  (i).  8.  That  the  action  was 
not  maintainable,  having  been  commenced  before  Katherine  and 
Elizabeth  were  admitted.  But  he  forbore  to  press  this  last  objection, 
saying  that  it  would  probably  be  answered,  and  sufficiently,  by  the 
doctrine  of  relation  between  admittance  and  surrender  (2).  A  rule 
nisi  was  granted. 

W.  7f .  JVatson  and  Otter  now  showed  cause : 

As  to  the  first  point,  the  limitation  to  grand-children  may  not  be 
good ;  but  the  devise,  as  an  appointment  of  life  estates,  is  good  jyro 
[  •es  1  tanto.  Adums  v.  Adams  (3)  is  in  point.  *Other  authorities  are, 
Bimdenell  v.  Elwes  (4),  Griffith  v.  Hanison  (5),  BrisUm  v.  Wardt{(S), 
Cronipe  v.  Bairow  (7),  2  Sugd.  Powers,  67,  c.  9,  s.  14  (8),  Roberts  v. 
Dixwell  (9). 

{Cressicell,  contra,  admitted  that  he  could  not  contend  against 
the  authorities  on  this  point.) 

Then,  as  to  the  second  point.  No  particular  custom  appeared  in 
this  case  to  give  Daniel  Teasdale's  surrender  the  effect  contended 
for  ;  and,  by  the  general  taw,  a  tenant  for  life,  with  an  estate  tail 
subject  to  an  intermediate  life  estate,  cannot  bar  that  life  estate  by 
a  recovery.  In  5  Cruise's  Dig.  407  (lo),  c.  10,  s.  1,  it  is  said  that 
'*  No  persons  were  barred  by  a  common  recovery  but  those  who  were 
parties  to  it,  and  the  issue  in  tail,  the  remainder-men,  and  reversioner, 
together  with  the  persons  claiming  under  conditional  limitations 
expectant  on,  or  to  take  effect  upon  the  determination  of  the  estates 
tail."  The  life  estates  of  Katherine  and  Elizabeth  in  this  case  were 
vested  remainders,  created  by  the  power  which  created  the  estate 

(1)  4  R.  B.  455  (7  T.  R.  342,  438).  (5)  4  T.  R.  737. 

(2)  See  Grahiham\.  Cttpl^fy  2Saund.  (6)  2  R.  R.  235  (2  Ves.  Jun.  336). 
422,  and  the  authorities  cited  in  note          (7)  4  R.  R.  318  (4  Ves.  681). 

(2)  to  that  case,  2  Wms.  Saund.  422  c,  (8)  6th  ed. 

5th  ed,  (9)  2  Sugd.  Pow.,  Appendix,  617. 

(3)  2  Cowp.  051.  (10)  4th  ed. 

(4)  6  R.  R.  310  (1  East,  442). 
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tail,  and  were  prior  in  point  of  limitation  :  and  in  5  Cruise's  Dig.  407,        dob  d. 
tit.  36,  c.  10,  8. 3,  it  is  said  that  '*  No  estates  or  interests  were  barred  «. 

by  a  common  recovery,  but  those  which  were  subsequent,  in  point  of  Welpord. 
limitation,  to  the  estate  of  which  the  recovery  was  suffered."  In 
Pledffard  v.  Ltake  (i),  there  cited,  remainder  man  in  tail  leased  for 
years,  to  begin  after  the  death  of  tenant  for  life :  afterwards  tenant 
for  life  suffered  a  recovery  with  voucher  of  the  remainder  man  in 
tail,  and  died ;  and  it  was  held  that  the  lessee  might  falsify  this 
recovery  ;  that  the  tenant  in  tail,  who  had  the  inheritance,  *might  [  *««  ] 
have  destroyed  the  remainder  and  all  estates  derived  out  of  it,  by 
a  common  recovery ;  but  tenant  for  life,  vouching  tenant  in  tail, 
could  not. 

(Patteson,  J. :  A  case  lately  decided  here,  Doe  d.  Cooper  v.  Finch  (2), 
bears  on  this  point.  In  Pledgard  v.  Lake  (3)  the  tenant  in  tail  was 
endeavouring  to  set  aside  his  own  lease.) 

In  Doe  d.  Ltunley  v.  llie  Earl  of  Scarboroiufh  (4)  Lord  Denman, 
Gh.  J.,  in  delivering  judgment,  says,  on  this  subject :  *'  Any  person 
who  has  an  estate  in  remainder  between  a  tenant  for  life  and  a  remote 
remainder  man  in  tail,  is  entitled  even  after  a  recovery  suffered  by 
them  to  treat  the  life  estate  as  still  subsisting,  and  to  make  his  entry 
on  the  death  of  the  tenant  for  life.  It  is  conceded  that  no  such 
intermediate  estates  are  barred  by  such  a  recovery."  And  in  Smith  d. 
Richards  v.Cli/fford{b),  where  premises  were  devised  to  J.  E.  for  life, 
remainder  to  the  first  and  other  sons  of  J.  B.  in  tail,  remainder  to 
the  heirs  of  the  body  of  J.  B.,  and  J.  B.  joined  in  making  a  tenant 
to  the  precipe  and  was  vouched  in  a  recovery,  the  question  being 
whether  J.  B.  had  incurred  a  forfeiture,  this  Court  held  that  he  had 
not,  the  recovery  having  a  legal  subject  to  work  upon,  namely  J.  B.'s 
remainder  in  tail,  and  that  the  recovery  took  effect  upon  that,  and 
did  not  displace  or  in  any  manner  affect  the  estates  tail  of  his  first 
and  other  sons,  who  were  not  supposed  to  receive  any  recompense 
in  value  for  the  recovery  being  suffered.  The  defendant's  argument 
is,  that  Daniel  Teasdale  might  bar  the  intermediate  estates,  because 
the  life  estate,  vested  in  him,  and  the  estate  tail,  would  unite,  and 
so  he  would  be  tenant  in  tail.  But,  in  the  first  place,  the  terms  used 
*on  the  surrender  are  not  consistent  with  this  view  of  the  case,  for       [  *«7  ] 

(1)  Oro.  Eliz.  718.  (4)  42  B.  E.  293  (3  Ad.  &  El.  2,  42). 

(2)  4  B.  &  Ad,  283.  (6)  1  B.  B.  384  (1  T.  B.  738). 

(3)  Oro.  Eliz.  718. 
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Dob  d.       the  surrender  is  expressed  only  to  be  "  for  the  docking  and  barring  all 
,..  estates  tail,  and  all  reversions  and  remainders  thereupon  expectant.*' 

Wblfobd.  ^nd,  secondly,  the  rule  in  Shellet/'s  case  (i),  on  which  this  argument 
is  grounded,  does  not  apply  for  the  purpose  of  enabling  the  first 
taker  to  bar  estates  of  freehold  interposed  between  his  life  estate 
and  the  remainder  in  tail ;  for  such  intervening  estates  prevent  the 
limitation  to  heirs  from  being  executed  in  possession  and  coalescing 
with  the  ancestor's  freehold:  4  Cruise's  Dig.  805,  tit.  32,  c.  28,  s.  2. 
Where  the  intervening  estates  are  only  contingent,  the  law  is  thus 
stated  in  Fearne,  Cont.  Bern.  86 :  *'  The  general  rule  of  law,  respecting 
the  subsequent  limitation  to  the  heirs  of  the  body,  &c.  vesting  in  the 
ancestor,  where  he  takes  a  preceding  freehold  by  the  same  conveyance, 
does  not  operate  so  as  absolutely  to  merge  the  particular  estate  of 
freehold,  where  the  limitations  intervening  between  the  preceding 
freehold,  and  such  subsequent  limitation  to  the  heirs,  &c.  are  con- 
tingent; because  that  would  destroy  such  intervening  limitations; 
but  the  two  limitations  are  united  and  executed  in  the  ancestor,  only 
until  such  time  as  the  intervening  limitations  become  vested,  and 
then  open  and  become  separated,  in  order  to  admit  such  intei*vening 
limitations  as  they  arise."  If  contingent  estates  are  so  let  in  when 
they  become  vested,  it  cannot  be  that  estates  vested  in  the  first 
instance  are  shut  out  in  the  manner  supposed.  Here  the  remainders 
given  to  Katherine  and  Elizabeth  were  vested  from  the  beginning : 
therefore  the  estate  tail  in  Daniel  Teasdale  never  coalesced  with  his 
life  estate ;  they  continued  separate  till  the  intermediate  estates 
[  *63  ]  ♦should  determine.  Some  expressions  of  Lord  Kenyon  in  Venables 
V.  Morris  (2)  were  cited  in  moving  for  the  rule ;  but  the  passage 
referred  to  does  not  agree  with  the  opinion  ultimately  expressed  by 
the  Court  in  giving  their  certificate  (3). 

Cresstcellf  Alexander  and  Wufhtman,  contra  : 

By  virtue  of  the  appointment  and  surrender,  Daniel  Teasdale  took 
an  immediate  estate  tail.  The  rule  in  Shelley's  case  (4)  attaches 
'*  when  the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  limited 
either  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail."  The 
ancestor  takes  his  estate  tail,  not  from  the  latter  limitation  only, 

(1)  1  Co.  Eep.  93  b,  104  a;  and  see  meuted  upon  by  Lord  Kenyon  in  Ihe 
ibid,  note  (I.  5)  to  106  b,  Fraser's  ed.  d.  Compere  v.  Hicks,  7  T.  E,  433,  437. 

(2)  4  E.  E.  455  (7  T.  E.  342).  (4)  1  Co.  Eep.  104  a. 

(3)  7  T.  E.  438.    The  case  is  com- 
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but  from  the  two  together,  which  must  be  read  as  one.     Here,  by       Dob  d. 

the  appointment  (so  far  as  it  is  valid),  and  the  surrender,  taken    "       p. 

together,  an  estate  is  given  to  Daniel  for  life,  remainders  toKatherine     w=^*'<>«^' 

and  Elizabeth  for  life,  remainder  to  Daniel  in  tail.     The  life  estate 

and  estate  tail,  thus  expressly  given,  fall  directly  within  the  condition 

of  the  rule ;  the  appointee  does  not  take  a  larger  and  a  less  estate, 

but  the  two  at  once  unite  and  make  up  the  estate  of  inheritance. 

PUdijardw,  Lafce(i),  where  the  tenant  for  life  suffered  a  recovery 

with  voucher  of  a  remainder  man  in  tail,  is  a  very  different  case.    In 

Smith  d.  Richards  v.  Clifford  (2)  the  only  point  material  to  the  decision 

was,  whether  a  forfeiture  had  been  incurred  as  to  the  life  estate;  for, 

if  it  had  not,  the  lessor  of  the  plaintiff  had  no  title.    The  judgment, 

as  far  as  it  bears  on  that  *point,  does  not  affect  the  present  case.  [  *69  j 

(Pattbson,  J. :  Fearne,  in  Cont.  Rem.  29,  says:  **  So  likewise, 
wherever  the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of 
freehold,  and  there  is  afterwards  in  the  same  gift  or  conveyance  a 
limitation  to  his  right  heirs,  or  heirs  in  tail,  after  some  other  estate 
for  life  or  in  tail  interposed  between  his  freehold  and  such  limitation 
to  his  heirs,  this  remainder  to  his  heirs  vests  in  the  ancestor  as  a 
remainder,  and  shall  not  be  in  contingency  or  abeyance.  As  a  lease 
for  life  with  divers  remainders  over,  remainder  to  the  right  heirs  of 
first  lessee  for  life,  this  is  a  remainder  in  fee  vested  in  the  first  lessee 
for  life ;  and  after  his  death,  and  the  determination  of  the  mean 
remainders,  his  heir  shall  be  in  as  heir  and  not  as  purchaser." 
Soon  afterwards  follow  the  words  just  cited  for  the  plaintiff  (3).) 

The  doctrine  of  Mr.  Fearne  is  hardly  consistent  with  a  full  working 
out  of  the  rule  in  Shelley's  case  (4).  It  would  be  difficult  to  say  that 
Daniel  Teasdale  had  two  estates  in  him  :  the  only  view  reconcileable 
with  the  rule  seems  to  be,  that  the  remainder  in  tail  was  a  present 
executed  estate,  united  with  the  life  estate  in  Daniel,  and  not  post- 
poned to  the  other  life  estates.  The  law  on  this  subject  is  stated  in 
6  Bac.  Abr.  655,  656(5),  tit.  Remainder  and  Reversion  (by  Chief 
Baron  Gilbert),  (B)  2,  where  it  is  said,  p.  656  :  "  If  a  lease  be  made 
to  A.  for  life,  remainder  to  the  heirs  male  or  heirs  female  of  his 
body,  or  to  his  right  heirs,"  "  the  remainder  is  executed  presently 
in  A.,  and  he  is  seised  in  fee  or  in  tail,  according  to  the  respective 
limitation.     So,  if  one  make  a  lease  to  A.  for  life,  for  a  feoffment  in 

(1)  Cro.  Eliz.  718.  (4)  1  Co.  Rep.  104  a. 

(2)  1  R.  R.  384  (I  T.  R.  738).  (5)  7th  ed.  542. 

(3)  Ante,  p.  542, 


r. 
Welfobd. 

[•70] 
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DoEd.  fee  to  the  use  of  A.  for  life,  remainder  to  B.  for  life  or  in  tail, 
remainder  to  the  ri^^ht  heirs  of  A.,  or  to  the  heirs  *male  or  female 
of  the  body  of  A.,  in  this  case  the  heirs  or  heirs  male  or  female  of 
A.  shall  not  be  purchasers,  but  shall  take  the  remainder  by  descent 
from  A.,  for  it  was  so  executed  as  a  remainder  in  A.  that  he  might 
give  or  forfeit  it  as  such  in  his  lifetime."  In  Venahles  v.  Morris  (i) 
Lord  Ken  YON  says :  ''An  estate  was  limited  to  S.  Morris  for  life,  and 
after  several  intermediate  limitations  an  estate  was  limited  to  his 
heirs  for  ever."  "  If  the  limitation  to  the  heir  of  S.  Morris  be  a  legal 
estate,  it  enlarged  the  estate  in  the  ancestor  and  gave  him  a  fee." 
And,  a  little  before,  he  speaks  of  the  life  estate  and  the  remainder 
uniting,  ''so  as  to  increase  the  estate  in  the  ancestor."  It  does  not 
appear  how  the  uniting  of  two  estates  which  he  already  had  dbuld 
"  increase "  or  "enlarge "  either  of  them,  unless  the  life  estate  became 
an  estate  tail. 

(Patteson,  J. :  In  that  case  the  intermediate  estates  were  dis- 
posed of.) 

Lord  Kenton  was  speaking  of  the  state  of  things  as  it  was  when 
the  appointment  was  made. 

(Patteson,  J. :  The  ultimate  decision  there  (2)  was  only  that  the 
equitable  remainder  could  not  unite  with  the  legal  estate  for  life  in 
the  ancestor.  The  limitations  in  the  present  case  do  not  run  quite 
conformably  to  the  rule  in  Shelley's  case  (3),  which  is,  that,  where 
the  ancestor  takes  a  freehold,  and,  in  the  same  gift,  kc,  an  estate 
is  limited  mediately  or  immediately  to  his  heirs,  in  fee  or  in  tail,  the 
estates  coalesce.  Here  the  surrender  was  (in  default  of  appointment 
by  Guthbert  Teasdale)  to  the  use,  not  of  Daniel's  heirs  only,  but  of 
Daniel  and  the  heirs  of  his  body.  The  case  for  a  coalition  of  estates 
does  not  seem  to  arise.) 

[  71  ]        Lord  Denman,  Ch.  J. : 

I  regret  that  we  grafited  this  rule  to  show  cause  ;  for  it  appears 
to  me  that  there  is  no  doubt  on  the  case.  Mr.  Fearne,  in  one  of  the 
most  learned  works  ever  written  by  a  lawyer,  has  shown  that  a 
remainder  in  tail  given  to  a  party  who  takes  a  previous  life  estate 
by  the  same  grant,  does  not  exclude  intermediate  estates  (4).  And 
Chief  Baron  Gilbert,  in  the  passage  which  has  been  referred  to  (6), 

(1)  4  R.  R.  455  (7  T.  E.  347,  348  .     (4)  See  Fearne,  Cont.  Rem.  29,  33, 

(2)  4  R.  R.  462  (7  T.  R.  438).       36. 

(3)  1  Co.  Rep.  104  a.  (5)  6  Bac.  Ab.  655,  656. 
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considers  the  limitation  in  tail  as  a  remainder  which  is  to  take  effect 
after  mesne  estates.  Either  the  rule  in  Shelley's  caBe(i)  applies 
(and  I  think  it  does  not),  or  the  estate  tail  in  Daniel  and  his  heirs  was, 
by  the  limitations  of  the  surrender,  a  remainder  expectant  on  the 
failure  of  Guthbert  Teasdale's  appointment.  In  either  case  the 
estate  tail  is  an  estate  in  remainder,  and  the  tenant  cannot  bar  the 
intervening  life  estates.  There  cannot  be  better  evidence  of  the 
common  law  than  the  works  I  have  referred  to.  The  expressions 
of  Lord  Kbnyon,  in  Venables  v.  Mon-is  (2),  were  used  on  his  first 
impression  of  the  case,  and  were  not  necessary  to  the  decision 
Therefore  I  think  it  clear  that  this  rule  must  be  discharged. 

LiTTLEDALE,  J.  : 

The  rule  in  Shelley's  case  (i),  as  to  the  uniting  of  estates,  has  not 
been  applied  to  any  case  where  a  life  estate  was  given  to  A.,  followed 
by  a  limitation  to  A.  and  the  heirs  of  his  body.  And,  even  if  this 
were  otherwise,  there  is  no  authority  for  displacing  intermediate 
remainders.  The  life  estate  and  estate  tail  could  not,  merely  by  an 
artificial  rule,  unite  so  as  to  give  the  estate  tail  precedence  of  vested 
life  ^estates  limited  to  take  effect  before  it.  In  Smith  d.  Richards  v. 
Clyfford  (3)  the  material  question  was,  whether  or  not  a  forfeiture 
of  the  life  estate  had  been  incurred.  No  authority  has  been  cited 
for  the  artificial  rule  which  the  defendant's  counsel  would  deduce 
from  the  rule  in  Shelley's  case  (i) ;  and,  in  absence  of  authority,  the 
point  is  clear. 

Patteson,  J. : 

The  passages  cited  from  Fearne  make  the  law  quite  clear.  In 
p.  29  he  is  combating  the  notion  that,  where  the  ancestor  takes  a 
freehold  estate,  and  afterwards,  by  the  same  gift  or  conveyance,  an 
estate  is  given  to  his  heirs,  but  other  estates  are  interposed,  the  estate 
of  inheritance  is  contingent ;  but  he  does  not  mean  that  that  estate 
is  carried  back  so  as  to  make  the  first  taker  at  once  tenant  in  tail  in 
possession.  He  takes  an  estate  for  life,  with  remainder  to  himself 
in  tail ;  but  the  intermediate  estates  are  preserved.  If  those  are 
contingent,  then,  when  the  contingency  happens,  the  limitations 
which,  until  that  time,  are  united  and  executed  in  the  ancestor, 
open  and  let  in  the  intervening  estates  (4).  Then,  surely,  they  do 
not  close  to  exclude  those  estates  when  they  are  vested  remainders 


(1)  1  Co.  Rep.  104  a. 

(2)  4  R.  R.  465  (7  T.  R.  347). 
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(3)  1  R.  R.  384  (1  T.  B.  738). 

(4)  P.  36. 
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DoEd.       in  the  first  instance.     Smith  d.  Richards  v.  Ctyford(i)  tends  to  the 
Nicholson 

t?.  same  conclusion.     In  Venahles  v.  Morris  (2),  the  person  held  to  be 

BLFOttD.     entitled  came  in  as  the  right  heir  of  8.  Morris,  the  first  taker ;  and  no 
intermediate  estate  was  in  existence.     The  rale  must  be  discharged. 

Williams,  J.  concurred. 

Rule  discharged. 


^  EEG.   V.   STERKY  and  Another  (3). 

[  84  j  (12  Adol.  &  Ellis,  84—94 ;  S.  C.  4  P.  &  D.  122 ;  9  L.  J.  (N.  S.)  M.  C.  105.) 

By  chaiitable  subscriptions,  bequests.  &c.,  funds  were  raised,  which  were 
laid  out  partly  in  the  purchase  of  a  house  and  lands,  vested  in  certain 
persons,  in  trust  for  maintaining  a  school.  No  child  was  admitted  to  the 
school  whose  parents  were  able  to  defray  the  expense  of  his  education. 
Each  child  paid  12/.  annually  towards  his  expenses ;  but  the  average  annual 
expense,  with  respect  to  each  child,  was  20/.,  the  difFei*ence  being  defrayed 
from  the  funds  of  the  institution.  No  one  resided  in  the  house  besides  the 
children,  and  the  officers  and  servants  of  the  institution.  The  management 
was  cai'ried  on  by  a  committee  who  held  their  meetings  in  the  house.  The 
land  was  appropriated  to  the  growth  of  vegetables  consumed  in  the  house- 
hold. The  committee,  officers,  and  servants  had  no  other  accommodation 
on  the  premises  than  was  essentially  requisite  for  the  discharge  of  their 
duties.  The  trustees  and  committee  received  no  personal  profit.  The 
superintendents  had  salaries. 

Held,  that  the  trustees  were  rateable  to  the  poor  in  respect  of  the  house 
and  lands. 

On  an  appeal  against  a  poor  rate  for  the  parish  of  Croydon,  in 
Surrey,  whereby  the  appellants  were  rated,  on  behalf  of  the  committee 
of  management  of  the  Friends'  School,  "for  a  house,  garden,  and 
premises  in  Park  Lane  in  that  parish,  not  including  the  two  wings 
[  •85  ]  *of  the  house  occupied  by  the  scholars ;"  the  Sessions  affirmed  the 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  Friends'  School  was  instituted  in  1702,  by  a  voluntary 
subscription  among  members  of  the  Society  of  Friends  in  London, 
for  the  purpose  of  maintaining,  educating,  and  employing  the 
children  of  the  poor  of  that  society,  and  of  other  poor  persons  not 
in  membership.  A  considerable  fund  was  raised  at  the  time  when 
the  establishment  was  first  instituted ;  which  has  since,  from  time 
to  time,  been  increased,  by  bequests,  donations,  and  voluntary  sub- 
scriptions, to  80,000{.  and  upwards;  and  this  fund  has  been  invested 
in  the  purchase  of  stock  and  landed  property,  in  the  names  of  trustees, 
in  trust  for  the  purposes  of  the  institution:  and  the  establishment  is 

(1)  1  R.  R.  384  (1  T.  R.  738).  (3)  See  note,  p.  552,  po$t, 

(2)  4  R  R.  455  j  T.  R.  342,  438). 
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under  the  direction  of  the  committee  of  management  of  the  quarterly         Rkg. 
meeting  of  the  Society  of  Friends  in  London  and  Middlesex.  Stbbhy. 

In  1823,  a  house  and  premises  in  the  parish  of  Croydon  were 
purchased  by,  and  conveyed  to,  the  trustees  ;  and  such  additional 
buildings  were  erected  thereon  as  to  adapt  the  premises  to  the 
accommodation  of  150  children.  And,  to  defray  the  expenditure  thus 
incurred,  a  considerable  sum  was  raised  by  voluntary  contributions 
from  members  of  the  Society  of  Friends,  in  various  parts  of  the 
country,  and  from  other  persons  not  members  of  the  society. 

In  1825,  the  establishment  was  removed  from  Islington  to  the 
said  house  and  premises,  where  it  has  since  been  carried  on.  At 
the  time  of  such  purchase,  in  1823,  the  house  and  premises  were 
assessed  to  the  poor  rates  at  a  rental  of  60/.  per  annum ;  and  the 
society  were,  after  they  took  possession,  assessed  to  the  same 
^amount,  and  paid  the  rate  thereon  for  some  time,  and  afterwards  [  *86  ] 
on  a  rental  of  1002.  per  annum,  down  to  1835,  when  the  assessment 
was  raised  to  140/.  per  annum. 

The  general  management  of  the  establishment  is  intrusted  to  a 
committee  of  twenty-four  men  and  twelve  women.  Friends,  who  are 
appointed  by  the  quarterly  and  monthly  meetings  of  Friends  in 
London  and  Middlesex.  A  certain  number  of  the  committee  go  out 
of  office  every  other  year  by  rotation  ;  and  such  members  as  cease 
to  belong  to  the  meeting  by  which  they  were  appointed,  or  do  not 
attend  the  committee  for  the  space  of  ohe  year,  are  disqualified ;  and 
the  vacancies  so  occasioned  are  filled  up  by  new  appointments.  The 
committee  meet  at  the  school,  once  in  every  quarter  of  a  year  ;  but 
they  appoint  a  sub-committee,  who  meet  there  once  a  month  :  and, 
in  the  interval,  the  management  of  the  establishment  is  placed  under 
the  care  of  the  superintendant  and  mistress  of  the  family,  who  reside 
upon  the  premises.  None  of  the  committee  or  sub-committee  receive 
any  emolument  or  salary  ;  but  the  superintendant  and  mistress  of 
the  family,  who  are  appointed  by  the  committee,  and  are  liable  to 
be  discharged  by  them  at  a  summary  notice,  are  paid  an  annual 
salary.  The  cash  of  the  institution  is  kept  at  a  banking  house 
approved  by  the  committee,  in  the  name  of  the  treasurer,  who  is 
nominated  by  the  committee,  and,  if  approved  of,  appointed  by  the 
quarterly  meeting  of  London  and  Middlesex;  and  he  becomes  a 
member  of  the  committee  by  virtue  of  his  office ;  but  the  treasurer 
does  not  reside  upon  the  premises ;  nor  does  he  receive  any  remu- 
neration whatever.  The  children  received  into  the  establishment 
are  nominated  by  agents  appointed  *by  the  quarterly  and  monthly        [  *87  ] 
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Rio.  meetings  before  mentioned,  and  are  admitted,  if  approved  of  by  the 
Btbbut.  committee.  No  child  is  eligible  if  its  parents  are  able  to  defray  the 
expense  of  its  education  elsewhere.  The  number  of  children  main- 
tained and  educated  since  the  removal  of  the  school  to  Croydon  has 
varied  from  ISO  to  150 ;  and,  at  the  time  of  the  assessment,  there 
were  eighty  boys  and  seventy  girls,  of  whom  nearly  thirty  were  the 
children  of  persons  not  members  of  the  Society  of  Friends.  The 
average  expense  of  maintaining  and  educating  each  child  is  upwards 
of  20Z.  per  annum.  The  parents  and  friends  of  each  child,  if  of 
ability,  pay  the  sum  of  12Z.  per  annum :  but,  in  a  great  number  of 
cases,  in  consequence  of  their  inability  to  raise  this  amount,  it  is 
collected  from  Friends,  or  by  contributions  from  the  meetings  where 
they  reside  ;  and  no  child  is  admitted  on  the  establishment  without 
the  annual  contribution  of  122.  The  difference  between  the  actual 
expenditure,  in  respect  of  the  maintenance  and  education  of  the 
children,  and  the  sum  thus  paid  by  the  parents  or  Friends,  is  made 
up  from  the  annual  income  derived  from  the  interest  of  the  stock, 
the  rents  of  the  landed  property  before  mentioned,  and  constant 
annual  contributions;  and,  if  these  are  insufficient,  by  extra  collections 
from  members  of  the  Society  and  other  persons.  Any  surplus 
remaining,  after  payment  of  the  expenses,  is  treated  as  part  of  the 
fund  for  the  support  of  the  institution,  and  is  appropriated  solely 
to  that  object. 

The  house  which  is  rated  contains  one  apartment  for  the  super- 
intendant,  another  for  the  matron,  a  kitchen  for  the  use  of  the 
establishment,  a  room  in  which  the  committee  and  sub-committee 
[  ♦88  ]  hold  their  meetings,  and  *rooms  for  the  domestic  servants  ;  but 
the  matron,  superintendant,  servants,  and  committee,  have  no  other 
accommodation  than  is  essentially  requisite  for  the  discharge  of  their 
duties  connected  with  the  school.  The  garden  and  other  premises 
are  cultivated  and  used  only  for  the  children,  viz.  for  the  growth  of 
vegetables  and  fruit  consumed  in  the  household,  no  private  advantage 
being  derived  therefrom  by  any  officer  or  servant  of  the  establishment. 
No  other  person  than  the  children,  the  servants,  matron,  and 
superintendant  reside  upon  the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
house,  garden,  and  premises,  not  including  the  two  wings,  were 
rateable  to  the  relief  of  the  poor. 

The  case  was  argued  in  last  Easter  Term  (i). 

(1)  April  29th,  1840.  Before  Lord  Denman,  Ch.  J.,  Littledale,  Patteson 
and  Coleridge,  JJ. 
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Petersdorff,  in  support  of  the  order  of  Sessions :  Reg. 

I'. 
The  only  question,  as  stated  for  the  Court,  is,  whether  the  premises      Btehuy. 

be  subject  to  any  rate  at  all ;  the  difiSculty,  therefore,  which  some- 
times exists,  as  to  selecting  a  particular  party  to  be  rated,  does  not 
arise  here. 

{Sir  J.  CainpbeUf  Attorney-General,  contra :  We  dispute  the  rate, 
on  the  ground  that  no  person  whatever  is  rateable :  if  any  one  be 
rateable,  no  objection  will  be  made  on  the  ground  that  the  wrong 
person  has  been  selected.) 

This  institution  does  not  fall  within  the  ordinary  exceptions  as  to 

charitable  institutions.     In  none  of  the  cases  in  which  such  an 

exception  has  been  supported  has  there  been  any  payment  made  to 

the  proprietors  of  the  establishment :  here  12L  per  annum  is  paid 

for  each  child  maintained.     It  is  true  that  this  does  not  ^defray  the       [  *89  ] 

whole  expense  of  each  child  ;  but  that  shows  only  that,  on  a  balance, 

the  institution  is  not  a  gainer  by  the  use  to  which  the  property  is  put : 

which  does  not  negative  the  beneficial  occupation.    It  is  merely  the 

case  of  an  owner  of  a  house  receiving  inmates  at  a  scale  so  low  as  not 

to  remunerate.  This  case,  therefore,  does  not  fall  within  the  principle 

of  Rex  V.  Waldo  (i)  or  Rex  v.  St.  Bartholomew's  (2),  but  resembles 

Rex  V.  Munday  (3),  R^x  v.  Agar  (4),  Oovernors  of  the  Bristol  Pooi'  v. 

Wait  {6),  and  Rex  v.  St.  Oiles,  Yorkifi).     The  last  mentioned  case, 

indeed,  is  almost  the  same  as  the  present ;  for  the  statement  there, 

though  it  found  a  surplus  profit,  found  also  that  the  trustees,  who 

were  the  parties  rated,  derived  no  personal  profit  from  the  occupation. 

In  Rex  V.  Agar  (4)  the  profits  received  fell  short  of  the  expenditure. 

Sir  J.  Campbell,  Attorney-General,  and  Chambers,  contra  : 

Unless  the  payments  of  121.  create  a  liability,  it  cannot  be 
disputed  that  the  property  is  exempt  from  rate,  on  the  principle  of 
Rex  V.  Waldo  (i),  Rex  v.  St.  Bartholomew's  {2),  Rex  v.  St.  Luke's 
Hospital  (7),  Rex  v.  Field  (8) ;  for  neither  the  inmates  nor  the 
servants  of  this  charity  are  rateable  occupiers,  nor  the  committee ; 
nor  can  the  trustees  be  so,  unless  the  annual  payments  of  12Z. 
render  them  beneficial  occupiers.  But  these  can  make  no  difference 
in  the  case.     Rex  v.  St.  Giles,  York{%),  is  relied  upon.     But  there 

(1)  Cald.  358.  (5)  44  B.  R.  370  (5  Ad.  &  El.  1). 

(2)  4  Burr.  2435.  (6)  3  B.  &  Ad.  573. 

(3)  1  East,  684.  (7)  2  Burr.  1053. 

(4)  14  East,  256.  (8)  5  T.  R.  587. 
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Keg.         the  institution  was  not,  properly  speaking,  exclusively  charitable : 
STBRiiy.      for  large  funds  were  accumulated  from  the  payments  by  affluent 
[  ^90  ]       *persons :    and   Lord  Tenterdbn,  on  that  ground,  said  that  he 
could  not  distinguish  the  case  from  Iter  v.  Ar/ar  (i). 

(Coleridge,  J. :  In  Rex  v.  St.  Giles,  York  (2),  the  contributions 
of  the  affluent  were  received  with  a  view  of  assisting  the  poor  from 
the  surplus.  Would  the  decision  have  been  different  if  those 
contributions  had  been  entirely  absorbed  by  the  expenses  ?) 

That  would  have  raised  a  question  of  much  doubt :  the  case  might 
have  been  likened  to  that  of  a  subscription  for  the  poor. 

(Patteson,  J. :  Lord  Tenterden  remarks  that  it  seems  *'  impossible 
to  say,  that  this  building  does  not  produce  a  profit  by  means  of  the 
entertainment  of  those  persons  who  are  able  to  pay  for  their 
reception.'*  Now,  all  the  patients  paid  something :  it  should 
therefore  seem  that  Lord  Tenterden  relies  on  those  payments  only 
which  exceeded  the  expense  occasioned  in  respect  of  the  parties 
paying,  and  does  not,  by  profit,  mean  only  receipt  of  money; 
otherwise  he  would  not  have  specified  any  particular  persons.) 

The  case  there  was  as  if  all  the  poorer  patients  had  been  entertained 
at  some  other  place  out  of  the  profits  made  by  the  occupation  of 
the  premises  in  question.  And  that  clearly  could  have  conferred 
no  exemption  from  rate,  which  is  all  that  Governors  of  the  Bristol 
Poor  V.  Wait  (3)  and  Ilegina  v.  Wallingford  Union  (4)  can  fairly  be 
considered  to  establish.  In  those  cases  a  particular  class  of  persons, 
subject  to  a  burthen,  discharged  that  burthen  by  means  of  the 
occupation,  which  occupation  was  therefore  profitable.  Those  were, 
therefore,  not  cases  of  charitable  institutions,  as  this  is.  The 
payments  of  12/.  can  no  more  create  a  beneficial  occupation  than 
[  •oi  ]  any  voluntary  subscription  *of  individuals  made  in  aid  of  the 
charity.  The  institution  still  simply  provides  charitable  assistance 
for  all  who  can  assist  themselves  to  the  extent  of  12{.  The  trustees 
are  mere  legal  owners  of  the  land :  they  have  no  profit  from,  nor 
even  management  of,  the  property.  They,  therefore,  are  not 
beneficial  occupiers,  and  no  others  can  be  pointed  out.  It  might 
as  well  be  said  that  Sunday  schools  were  rateable  wherever  (as  is 
now  frequently  done)  a  payment  of  Id,  per  week  was  required  for 

(1)  14  East,  256.  (3)  44  R.  B.  370  (5  Ad.  &  El.  1). 

(2)  3  B.  &  Ad.  573.  (4)  10  Ad.  &  El.  259. 
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each  scholar :  or  that,  where  lunatic  asylums  are  free  from  rate,         Kbg. 
they  are  liable  to  become  rateable  as  soon  as  any  parish,  which      stebry. 
sends  its  pauper  lunatics  to  them,  makes  any  contribution  to  lessen 
the  expense. 

Cur.  adv.  vulL 

Lord  Denman,  Ch.  J.,  in  the  vacation  after  this  Term  (June  18th), 
delivered  the  judgment  of  the  Court  : 

This  was  a  rate  made  on  the  appellants  in  respect  of  house, 
garden,  and  premises  in  the  parish  of  Croydon,  exclusive  of  two 
wings  of  the  house  actually  occupied  by  the  scholars  of  the  institution 
which  is  there  carried  on.  And  two  questions  are  made  :  whether 
there  is  any  such  beneficial  occupation  of  the  premises  as  will  make 
the  occupier  rateable  in  respect  thereof ;  and  who,  if  any,  is  such 
rateable  occupier. 

The  institution  is,  in  the  main,  charitable :  first  taking  its  origin 
and  since,  for  the  most  part,  maintained  by  donations  and  sub- 
scriptions. It  is  devoted  to  the  maintenance  and  education  of 
children,  a£forded  to  them,  in  a  great  proportion,  gratuitously. 
The  trustees,  managing  committee,  and  subscribers,  receive  no 
pecuniary  benefit ;  and  the  servants  of  the  establishment  no  more 
*than  may  be  considered  as  mere  wages  for  their  services.  And,  [  *92  ] 
so  far  as  regards  th^  premises  in  question,  they  are  found  to  have 
no  other  accommodation  from  them  ''  than  is  essentially  requisite 
for  the  discharge  of  their  duties  connected  with  the  school.'* 

The  premises  were  purchased  by  the  society,  and  conveyed  to 
their  trustees,  in  1823.  At  that  time  the  occupiers  were  assessed 
to  the  poor  rate  ;  and  the  society  has  continued  to  be  so  rated  down 
to  the  present  time.  They  have  added  to  the  buildings  from  the 
charitable  funds  before  alluded  to  ;  and  they  cultivate  the  garden, 
and  whatever  is  not  built  upon,  devoting  the  produce  to  the  use  of 
the  scholars  and  the  household. 

These  children  are  admitted  on  the  following  terms.  The  average 
expense  of  maintaining  and  educating  each  is  estimated  at  20/.  per 
annum :  no  child  is  admitted  whose  parents  are  considered  able  to 
defray  the  expenses  of  its  education  elsewhere,  nor  any  whose 
parents  or  friends  will  not  contribute  annually  122.  of  the  20/.  which 
is  expected  to  be  the  cost  of  maintaining  and  educating  the  child. 

Upon  these  facts  we  are  to  determine  the  questions  before  stated. 
And  no  one  can  review  the  numerous  decisions  which  cases  some- 
what like  the  present  have  occasioned,  without  regretting  that  the 
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Reg.        Court  was  ever  indaced  to  depart  from  the  simple  test  which  the 

Stebrt.      subject-matter  of  occupation  would  in  every  case  have  a£forded. 

Whether  the  occupation  was  in  respect  of  private  or  public  or 

charitable  purposes,  it  would  have  been,  we  think,  wiser  to  have 

disregarded ;  and,  wherever  the  subject-matter  was  found  productive 

[  *9S  ]       to  any  *one,  to  have  rated  the  actual  occupant  in  respect  of  that 

produce  (i) . 

The  Court,  however,  would  be  bound  by  the  authorities;  for 
nothing  is  so  important  in  this  branch  of  the  law  as  uniformity  and 
certainty  ;  but  it  will  not  be  necessary  to  overrule  any  decision,  in 
order  to  support  the  rate  in  this  case.  There  is  clearly  a  rateable 
subject-matter;  that  is,  a  subject,  the  occupation  of  which,  under 
ordinary  circumstances,  would  make  the  occupier  rateable.  If  these 
premises  were  to  be  let  by  the  society,  and  every  shilling  of  the 
rent  devoted  to  the  same  purposes  as  at  present,  carried  out  in 
some  other  place,  the  tenant  would  be  rateable  on  the  amount  of 
the  rent  paid,  as  the  clear  annual  value  of  the  occupation. 

But,  even  in  the  hands  of  the  society,  there  is  a  circumstance 
connected  with  the  occupation  which  brings  it  within  the  ordinary 
rule,  and  distinguishes  it  from  those  cases  of  occupation  for 
charitable  purposes  which  have  been  considered  not  rateable  as  not 
beneficial.  This  circumstance  is  the  payment  of  the  122.  per 
annum,  by  or  on  behalf  of  each  scholar.  This  sum,  it  is  true, 
is  not  adequate  to  the  expense,  and,  in  a  popular  sense,  does 
not  make  the  occupation  of  the  premises  beneficial,  i.e.  gainful : 
but  still  it  is  a  revenue  which  the  building  produces;  and  actual 
gain  on  a  balance  of  profit  and  loss  is  not  needful ;  it  is  enough  if 
a  revenue  be  produced. 

With  regard  to  the  occupier,  there  is  no  difficulty  in  determining 
that  the  trustees  must  be  considered  as  such.  They  are  the  owners 
of  real  property  which  is  not  demised  to  any  one  :  the  committee, 
from  time  to  time,  use  certain  parts  ;  the  matron,  and  servants  of 
[  *94  ]  the  establishment,  others  at  all  times  ;  but,  in  all  three  cases,  ^the 
occupation  is  by  the  permission  of  the  trustees,  and,  in  point  of 
law,  must  be  considered  as  theirs.  In  this  respect  the  case 
resembles  that  of  the  Lunatic  Asylum  at  York  (2),  and  that  of 
Rex  V.  The  Mayor,  dtc.  of  York  (3) ;  to  the  former  of  which,  indeed, 

(1)  This  passage  is  cited  by  Lord  (2)  R^ix  v.  8t  QUe$,  Y(yrk,  3  B.  & 

Chelmsford  in  Jwies  v.  Mersey  Docks  Ad.  573. 

(H.   L.  1865)  11  H.  L.  C.  443,  519,  (3)  6  Ad.  &  El.  419. 
35L.  J.  M.  C.  1,29.— R.  C. 
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the    resemblance    is    so    strong    that    it  is  hardly    substantial!}'         Reg. 
distinguishable  from  it.  Stebry. 

Upon  the  whole,  we  are  of  opinion  that  the  Sessions  were  right, 
and  that  their  judgment  must  be  affirmed. 

Order  of  Sessions  affirmed. 


DOE  D.  THOMPSON  v.  HODGSON.  ^^ 

(12  Adol.  &  EUis,  135—138;  S.  C.  4  P.  &  D.  142;  9  L.  J.  (N.  S.)  Q.  B.  327;         [  135  ] 
4  Jur.  1202 ;  S.  C.  at  Nisi  Prius,  2  Moody  &  Bob.  283.) 

If  notice  has  been  given  to  defendant  to  produce  a  document,  and  upon 
its  being  called  for  in  the  course  of  plaintiff's  case,  defendant  refuses  to 
produce  it,  he  cannot  afterwards  produce  it  as  part  of  his  own  case. 

Ejectment  for  premises  in  London.  [Upon  a  point  raised  at  the 
trial,  and,  after  argument  on  motion  for  a  new  trial,] 

Lord  Denman,  Ch.  J.  on  a  subsequent  day,  delivered  the  judgment       [  138  ] 
of  the  Court  : 

In  this  case  the  question  was,  whether  a  party,  who,  at  the  trial, 
had  refused  to  produce  a  writing  which  he  possessed,  and  thereby 
had  drawn  the  other  party  to  give  secondary  evidence  of  its 
contents,  could  afterwards  produce  it.  I  thought,  at  the  trial,  that 
he  could  not ;  considering  it  to  be  the  rule  that,  where  he  had  the 
opportunity,  and  had  declined  to  produce  the  writing,  he  could 
not  afterwards  bring  forward  its  contents.  Our  opinion  is,  that 
that  is  the  rule  of  practice  ;  and  that,  when  that  refusal  has  taken 
place,  the  party  who  had  refused  to  produce  the  writing  could  not 
afterwards  be  at  liberty  to  give  it  in  evidence.  Therefore,  there 
will  be  no  rule.  ^^^^^  ^^^^^^^^ 


EEG.  V.  D'OYLY,  D.D.,  and  Others  (1).  ij^ 

(12  Adol.  &  Ellis,  139— leo ;  S.  C.  4  P.  &  D.  52 ;  4  Jur.  1056.)  [  189  ] 

At  a  vestry  meeting  summoned  by  the  churchwardens  for  the  purpose  of 
electing  new  churchwardens  in  a  parish  regulated  by  Sturges  Bourne's  Act 
(58  Qteo,  III.  c.  69)  (2),  the  rector  has  a  right  to  preside. 

And  he  may  adjourn  the  meeting,  though  against  the  wish  of  the 

(1)  Lord   Dekman*s   judgment   in  (2)  The  sections  of  this  Act  referred 

this  case  is  cited  and  followed  in  prin-  to  are,  so  far  as  relates  to  Parish  Coun- 

ciple,  by  Kat,  J.,  in  In  re  ChiUing-  oils,  repealed  by  the  Jjocal  Government 

ton  Iron  Co.  (1885)  29  Ch.  D.  159,  162,  Act,  1894  (56  &  57  Vict.  c.  73).— R.  C. 
54  L.  J.  Ch.  624,  625.— B.  C. 
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Reg.  majority  prosent,  on  Lis  legal  reBponsibility  it'  in  so  doing  he  improperly 

v>  disturbs  the  proceedings. 

D  Oyly.  ^  p^l2  being  demanded,  he  may  of  his  own  authority  grant  such  poll. 

On  the  election  of  churchwardens  at  a  vestry  in  a  parish  as  above 
mentioned,  a  poll  having  been  demanded,  the  rector  granted  the  poll,  and 
ordered  it  to  be  held  immediately  on  the  close  of  the  other  business,  and 
continued  -for  three  successive  days,  at  a  time  and  a  place  in  the  parish 
deemed  by  him  most  convenient,  and  which  he  had  appointed  by  previous 
notice  (after  the  publication  of  a  summons  by  the  old  churchwardens)  in 
case  a  poll  should  be  demanded  :  and  he  refused  to  put  a  motion  which  had 
been  proposed  for  a  different  appointment,  of  which  a  majority  of  the  old 
churchwardens  had  given  previous  notice.  The  other  business  lasting  till 
seven  in  the  evening,  he  directed  that  the  poll  should  commence  on  the 
following  morning  at  the  time  and  place  of  which  notice  had  been  given ;  a 
majority  of  the  meeting  (as  was  alleged)  dissenting.  The  poll  was  taken 
accordingly.     Held,  rightly  taken. 

[Rule,  calling]  upon  the  rate  payers  and  churchwardens  of  the 
parish  of  St.  Mary,  Lambeth,  in  Surrey,  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  them,  or  such  of  them 
to  whom  the  same  of  right  belongs,  to  convene,  with  all  proper 
expedition,  a  vestry  for  the  purpose  of  electing  three  churchwardens 
[  *140  ]  of  the  said  parish,  and  to  take  all  necessary  '''steps  for  that 
purpose.  The  following  facts  appeared  on  affidavit  in  support  of 
the  rule. 

On  Sunday,  12th  April,  1840,  notices,  signed  by  one  church- 
warden and  one  overseer,  were  published  and  fixed  on  the  doors 
of  the  churches  and  chapels  in  the  parish,  in  these  words  : 

"Parish  of  Lambeth.  Notice  is  hereby  given,  that  a  vestry 
meeting  will  be  held  at  the  Boys'  parochial  school  room,  Lambeth 
Green,  on  Tuesday  the  21st  day  of  April  instant,  at  eleven  o'clock 
in  the  forenoon  (exact  time),  to  choose  thereat  churchwardens  and 
overseers;  to  nominate  four  substantial  householders  out  of  each 
district  of  this  parish,  to  be  returned  to  her  Majesty's  justices  of 
the  peace  for  the  county  of  Surrey,  at  the  next  Petty  Sessions 
to  be  holden  for  the  East  half  hundred  of  Brixton,  for  their 
appointment  therefrom  of  four  to  be  overseers  of  the  poor  of  this 
parish  during  the  year  next  ensuing :  also  to  proceed  "  &c.  (to  the 
election  of  surveyors,  and  nomination  of  commissioners  of  courts 
of  requests) ;  '*  to  choose  auditors  of  the  parish  accounts,  and 
parish  servants,  for  the  year  ensuing ;  and  for  general  business. 
Dated  this  11th  day  of  April,  1840." 

On  the  said  12th  of  April,  the  following  notice,  signed  by 
Dr.  D'Oyly,  rector  of  the  parish,  was  fixed  on  the  doors  of  the 
churches  and  chapels. 
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^'  Parish  of  Lambeth.  Notice  is  hereby  given  that,  if,  at  the  Keg. 
annual  vestry  for  the  election  of  parish  officers,  and  other  business,  d'Oylt. 
which  will  be  held  in  the  Boys'  school  room,  Lambeth  Green,  on 
Easter  Tuesday  next,  at  eleven  o'clock  in  the  forenoon,  any  poll 
or  polls  should  be  demanded  and  granted,  the  same  will,  for  the 
convenience  and  security  of  the  inhabitants  and  ^other  persons  [  *Hi  ] 
entitled  to  vote,  be  deferred  to  the  end  of  the  said  business,  and 
will  be  opened  and  proceeded  with  at  the  usual  place  of  polling, 
at  the  porches  of  the  parish  church  of  St.  Mary,  immediately  after 
the  close  of  such  other  business,  till  five  o'clock  of  that  day,  and 
will  be  continued  for  three  successive  days,  from  eight  o'clock  in  the 
forenoon  till  five  o'clock  in  the  afternoon,  and  will  finally  close  at 
five  o'clock  in  the  afternoon  of  the  last  day  of  polling.  The  rate 
payers  entitled  to  vote  are  requested  to  bring  with  them  the  receipts 
for  the  payment  of  the  last  poor  rate  paid  by  them.  Lambeth, 
11th  April,  1840." 

The  churchwarden  who  had  signed  the  notice  first  mentioned, 
and  another  churchwarden,  neither  of  them  having  been  consulted 
by  the  rector  as  to  the  manner  of  holding  the  polls,  together  with 
a  third  churchwarden,  the  three  being  a  majority  of  the  church- 
wardens, sent  a  letter  to  the  rector,  dated  18th  of  April,  1840, 
remonstrating  with  him,  and  stating  that  they  should  propose  to 
the  vestry  that  the  poll,  if  granted,  should  be  taken  at  the  School 
Boom  or  some  other  convenient  place. 

On  Sunday,  19th  of  April,  there  was  fixed  to  the  doors  of  the 
churches  and  chapels  a  notice  signed  by  the  three  churchwardens 
above  mentioned  and  the  four  overseers,  which  stated  that,  several 
inhabitants,  rate  payers,  having  objected  to  the  poll  (if  demanded 
and  granted)  being  taken  at  the  church  porches,  and  the  said 
churchwardens  and  overseers  being  of  opinion  that  a  poll  might 
with  more  convenience  and  propriety  be  taken  at  the  School  Boom 
or  some  other  convenient  place,  they  gave  notice  that  they  should 
make  arrangements  to  take  the  poll  at  the  School  Boom,  and 
should  propose  to  take  the  sense  of  the  vestry  as  to  the  most 
*convenient  and  proper  place  for  the  poll.  On  the  20th  April,  [•H2j 
the  rector  sent  a  letter  of  that  date  to  the  three  churchwardens, 
stating  that  he  could  not  consent  to  any  alteration,  and  giving 
reasons  in  favour  of  the  arrangement  proposed  by  himself. 

The  vestry  was  held  in  the  school  room  on  the  21st.  The  rector 
took  the  chair;  and  about  1,500  rate  payers  were  present.  After 
the  vestry  clerk  had  been  re-elected,  the  rector,  according  to  the 
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Reg.  custom  of  the  parish,  nominated  one  churchwarden,  four  being 
d'Oyly.  *b®  whole  number  for  the  parish.  Three  persons,  Fall,  Barton, 
and  Hunt,  were  then  proposed  as  the  other  three  churchwardens ; 
and  three  others,  named  Evans,  Grissell,  and  Bright,  were  pro- 
posed in  opposition  :  and  each  proposal  was  seconded.  The  rector 
took  a  show  of  hands,  and  declared  the  majority  to  be  for  Fall, 
Barton,  and  Hunt.  Two  rate  payers  then  demanded  in  writing 
a  poll  on  behalf  of  the  other  candidates.  The  proposer  of  Fall, 
Barton,  and  Hunt,  immediately  upon  this  demand  being  handed 
to  the  rector,  stated  ''that  he  had  also  a  demand  of  a  poll,"  but 
protested  against  the  rector  making  any  grant  of  a  poll,  regulating 
the  manner  of  holding  it,  without  the  intervention  of  the  vestry, 
and  stated  that  he  had  a  motion  to  make  as  to  the  time,  place,  and 
manner  of  holding  it,  which  he  should  require  to  be  submitted  to 
the  vestry.  The  rector  said  that  he  should  take  upon  himself  to 
grant  a  poll,  in  accordance  with  the  notice  he  had  published ;  and 
refused  to  consult  the  vestry  on  the  subject.  He  then  said  that 
he  had  granted  a  poll;  and  he  produced  and  read,  and  handed 
to  the  vestry  clerk,  a  written  paper,  which  was  as  follows  : 
[  •HS  ]  "  I  grant  a  poll,  to  be  opened,  in  conformity  to  the  *public  notice 

given  by  me  if  a  poll  or  polls  should  be  demanded  and  granted  at 
this  vestry,  immediately  after  the  close  of  the  other  business,  and 
proceeded  with  at  the  usual  place  of  polling,  at  the  porches  of  the 
parish  church  of  St.  Mary,  till  five  o'clock,  to  be  continued  for 
three  successive  days,  from  eight  o'clock  in  the  forenoon  till 
five  o'clock  in  the  afternoon,  and  finally  to  close  at  five  o'clock 
in  the  afternoon  of  the  last  day  of  polling.  George  D'Oyly, 
chairman." 

The  proposer  of  Fall,  Barton,  and  Hunt  repeated  the  objections 
before  made,  and  requested  that  the  sense  of  the  vestry  should  be 
taken  as  to  the  time  and  place  of  polling ;  and  he  handed  to  the 
rector  a  written  notice,  signed  by  the  proposer  and  seconder  of 
Fall,  Barton,  and  Hunt,  in  these  words:  "Dated  this  21st  day 
of  April,  1840.  We,  the  undersigned  rate  payers  and  inhabitants 
of  the  parish  of  St.  Mary,  Lambeth,  hereby  move  that  the  poll 
demanded  upon  the  question  of  churchwardens  of  the  parish  for 
the  year  ensuing  be  now  deferred,  and  that  the  said  poll  do  com- 
mence and  be  taken  at  the  Boys'  school  room,  Lambeth  Green, 
at  nine  of  the  clock  in  the  forenoon  of  Wednesday  the  22nd  day 
of  April  instant,  and  continue  until  five  o'clock  in  the  afternoon  of 
the  same  day,  when  the  said  poll  shall  stand  adjourned  to  nine 
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of  the  clock  of  the  forenoon  of  Thursday  the  28rd  day  of  April         Rbo. 

instant,  and  continue  until  five  of  the  o'clock  of  the  afternoon  of      d*otly. 

the  same  day ;  when  the  said  poll  shall  stand  further  adjourned 

to  nine  of  the  clock  of  the  forenoon  of  Friday  the  24th  day  of 

April  instant,  and  continue  until  five  of  the  clock  of  the  afternoon 

of  the  same  day  (Friday) ;  when  the  said  poll  shall  finally  close." 

The  rector  was  then  requested  by  one  of   the  parties  signing  to 

put  this  motion  to  the  *vestry,  but  refused,  saying  it  would  be       [  *  4*  J 

inconsistent  with  his  former  notice,  to  which  he  adhered. 

Statements  were  added  in  the  afiSdavits  as  to  the  comparative 
convenience  of  the  different  arrangements.  It  was  further  deposed 
that  numerous  instances  had  occurred  in  the  parish,  in  which  polls 
had  been  adjourned  by  resolutions  of  the  vestry;  but  that  no 
instance  could  be  found  of  the  rector  having  taken  upon  himself 
to  regulate  the  poll,  except  two,  one  of  which  occurred  in  1882, 
and  had  been  brought  before  this  Court,  and  the  question  decided 
on  special  grounds  (i) ;  and  the  other  occurred  in  the  election  of 
1889,  and  proceedings  were  still  pending  upon  it  in  this  Court. 

The  business  having  continued,  on  the  21st  April,  till  seven  in 
the  afternoon,  the  rector  stated,  at  the  close,  that  the  poll  would 
begin  on  the  following  morning  at  the  church  porches.  The  poll 
took  place  on  Wednesday,  22nd  April,  and  the  two  following  days, 
in  conformity  with  the  rector's  decision ;  and,  at  the  close  of  the 
poll  on  the  last  day  (24th),  a  written  protest,  signed  by  two  of 
the  churchwardens  who  signed  the  letter  of  18th  April  (one  of 
them  having  signed  the  notice  of  12th  April),  was  handed  to  the 
rector.  The  protest,  addressed  to  the  rector,  declared  the  poll 
to  be  illegal,  and  gave  notice  of  an  intention  to  contest  its 
validity. 

The  deponents  stated  their  belief  that  the  rector's  conduct  was 
in  opposition  to  the  opinion  of  a  large  majority  of  the  vestry. 
The  three  churchwardens  who  signed  the  letter  of  18th  April 
began  to  take  a  poll  in  the  Boys'  School  Boom,  at  which  some 
hundreds  of  ''^the  vestrymen  voted  ;  but  this  poll  was  not  proceeded  [  *i45  ] 
in,  the  said  churchwardens  considering  that  they  had  done  enough 
to  assert  the  right  of  the  parishioners. 

Statements  were  added,  showing  a  demand  of  another  meeting, 
and  a  refusal. 

From  the  affidavits  in  answer  it  appeared  that,  at  the  close 
of  the  poll  on  24th  April,  Grissell,  Evans,  and  Wright  appeared, 

(1)  Bex  V.  The  Churchwardene  of  Lambeth,  1  Ad.  &  £L  346,  n. 
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Keg.  upon  such  poll,  to  be  elected  by  a  large  majority ;  and  that  this 
D'Otlt.  result,  though  not  formally  declared,  was  known  to  the  parties  who 
protested  on  24th  April,  before  the  delivery  of  their  protest.  That 
the  rector  had  granted  a  poll  at  the  meeting  of  2l8t  April,  in 
conformity  with  his  original  notice,  before  the  interposition  of  the 
parties  objecting;  and  that  the  reading  of  his  written  notice  of 
granting  the  poll  was  interrupted  by  such  parties.  Statements 
were  also  added  respecting  the  comparative  convenience  of  the 
two  arrangements.  In  other  respects,  these  affidavits  did  not 
vary  the  statement  of  the  facts  in  any  circumstance  material  to 
the  decision  pronounced  by  the  Court. 

[After  argument,  the  Court  (i)  took  time  for  consideration.] 

[  158  ]       Lord  Denman,  Ch.  J.,  delivered  judgment : 

The  proper  place  for  the  election  of  churchwardens  is  some 
convenient  place  within  the  precincts  of  the  church ;  and  the 
rector  is  the  proper  person  to  preside,  as  of  common  right,  and 
as  owning  the  freehold  of  the  church.  And  churchwardens  are 
so  far  ecclesiastical  officers,  that  the  rector  is  entitled  to  interfere 
in  bringing  them  into  existence.  The  cases  confirm  this  opinion ; 
and  a  further  sanction  is  given  to  it  by  stat.  58  Geo.  IIL  c.  69, 
which  does  not  profess  to  confer  this  right  on  the  rector,  nor  use 
language  declaratory  of  it,  but  assumes  and  recognises  his 
possession  of  it  by  enacting,  in  sect.  2,  that,  ''  in  case  the  rector  " 
''  shall  not  be  present,"  the  meeting  shall  nominate  a  chairman. 

Assuming,  then,  that  he  possesses  this  right,  the  question  now 
is,  what  powers  he  has  by  statute,  and  whether  he  has  exercised 
his  functions  according  to  law.  Stat.  58  Geo.  IIL  c.  69,  s.  1, 
requires  notice  of  the  vestry  to  be  given,  but  does  not  say  who 
is  to  give  it.  We  are  of  opinion  (2)  that  the  rector  is  the  fit  person ; 
he  is  at  the  head  of  the  parish  for  this  purpose ;  and  in  the  present 
case  he  was  to  nominate  one  churchwarden  at  the  vestry.  Then, 
the  meeting  being  held  and  a  show  of  hands  taken,  some  one  was 
I  *159  ]  to  declare  on  whom  *the  nomination  had  fallen.  Who  was  to  do 
that?  Not  the  body  of  the  parishioners  who  had  made  the 
nomination,  nor  the  old  churchwardens,  but  the  person  presiding 
at  the  vestry,  namely,  the  rector. 

(1)  Lord  Denman,  Ch.  J.,  LrrrLE-  B,  v.  Bishop  of  Salisbury  [1901]  1 Q.  B. 
DALE,  J.,  Patteson,  J.,  and  Wil-  573,  578,  70  L.  J.  K.  B,  423,  428; 
LIAH8,  J.  affirmed  [1901]  2  £.  B.  225,  70  L.  J. 

(2)  See  this  part  of  the  judgment  K  B.  593,  C.  A.— B.  C. 
commented  on  by  Channsll,  J.,  in 
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A  poll  is  then  demanded :  and  it  is  demandable  as  of  right ;  and  Reg. 
the  president  of  the  meeting  is  the  person  to  grant  it.  In  the  d'Otly. 
absence  of  other  business,  the  poll  should  be  taken  immediately : 
if  time  does  not  allow  of  that,  there  must  be  an  adjournment  for 
the  purpose.  Then,  who  is  to  direct  the  adjournment?  It  is  sug- 
gested that  a  majority  of  the  voters  should  do  so.  But  how  is 
the  majority  to  be  ascertained  in  so  large  a  constituency?  And 
what  is  the  situation  of  parties  if  the  majority  present  decide 
against  adjournment  so  as  to  leave  no  time  for  a  considerable  part 
of  the  rate  payers  to  vote  ?  Setting  aside  the  inconvenience  that 
might  arise  if  a  majority  of  the  parishioners  could  determine  the 
point  of  adjournment,  we  think  that  the  person  who  presides  at 
the  meeting  is  the  proper  individual  to  decide  this.  It  is  on  him 
that  it  devolves,  both  to  preserve  order  in  the  meeting,  and  to 
regulate  the  proceedings  so  as  to  give  all  persons  entitled  a  reasonable 
opportunity  of  voting.  He  is  to  do  the  acts  necessary  for  these 
purposes  on  his  own  responsibility,  and  subject  to  the  being  called 
upon  to  answer  for  his  conduct  if  he  has  done  anything  improperly. 

It  is  urged  that  the  rector  ought  not  to  preside,  because  he  has 
the  nomination  of  one  churchwarden,  and,  as  chairman,  he  would 
have  a  casting  vote,  which  might  enable  him,  indirectly,  to  nominate 
a  second.  But  it  is  clear  that,  as  a  parishioner,  he  might  give  a 
vote  deciding  the  nomination :  and,  if  it  be  inconvenient  that  he 
should  have  the  power  in  question,  the  Legislature  should  havu 
provided  against  it ;  but  that  has  not  been  done. 

The  case  of  Stoughton  v.  Reynolds  (i)  is  a  good  authority,  but       [  160  ] 
should  not  be  pressed  to  the  extent  to  which  the  argument  in  sup- 
port of  this  rule  would  carry  it.    As  it  has  been  explained,  it  does 
not  decide  that  the  rector  may  not  adjourn  the  meeting,  but  only 
that,  if  he  has  done  it  so  as  to  disturb  the  proceedings,  the  Court 

will  mterfere. 

«  «  «  *  ♦ 

Rule  discharged. 
(1)  2  Str.  1045 ;  S.  C.  Ca.  K.  B.  temp.  Hardw.  274;  Fortescue,  168. 
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IN   THE   EXCHEQUER  CHAMBER. 


(Ebbob  fbom  the  Queen  b  Bench.) 
1841.  VELEY  AND  Another  v.  BiniDER(l). 

_J_ '         (12  Adol.  &  Ellis,  265—316 ;  S.  C.  4  P.  &  D.  475 ;  1  Arn.  &  H.  196 ;  5  Jur.  1013.) 

L  ^^^  J  Where  the  proceedings  of  an  Ecclesiastical  Qoxat  show  that  they  have 

acted  without  jurisdiction  hy  reason  of  the  invalidity  at  common  law  of 
the  act  which  is  the  groundwork  of  the  proceedings,  the  Common  Law 
Court  has  jurisdiction  to  issue  prohibition,  although  the  Ecclesiastical 
Court  has  adjudged  the  act  in  question  to  be  valid,  and  although  on  that 
assumption  l^ey  would  have  been  justified  in  their  proceedings. 

[This  was  one  of  the  cases  upon  church  rates  before  the  Com- 
pulsory Church  Rates  Abolition  Act,  1868  (81  &  82  Vict.  c.  109) ; 
and  the  only  point  of  any  importance  now  is  contained  in  the 
following  extract  from  the  judgment  of  the  Court  (2),  delivered  by 

TiNDAL,  Ch,  J. :] 

[  309  ]  With  respect  to  the  question  first  raised,  we  are  of  opinion,  for 

the  reasons  above  given,  that  the  present  rate  is  illegal  and  void. 

The  second  question  therefore  arises,  viz.  whether  a  court  of 
common  law  has  the  power  to  prohibit  the  Ecclesiastical  Court 
from  proceeding  to  enforce  this  rate;  which  rate,  for  the  pur- 
pose of  raising  the  present  question  before  us,  must  be  assumed  to 
be  illegal  and  void  ?  The  first  ground  of  objection  urged  against 
the  issuing  of  the  prohibition  in  this  case  was,  that,  by  the 
statute  18  Edward  I.,  commonly  called  Circumspecte  agatis,  the 
Ecclesiastical  Courts  have  sole  and  exclusive  jurisdiction  upon 
the  question  of  the  repairs  of  churches.  That  statute  orders  the 
temporal  Courts  not  to  interfere  with  the  bishops  or  clergy,  "  when 
they  hold  plea  in  Court  Christian  of  such  things  as  be  mere 
spiritual ;  "  and  the  statute  then  proceeds,  amongst  other  articles 

r  *3io  ]  which  are  enumerated,  to  enact  thus :  ''  Item,  if  prelates  *do  punish 
for  leaving  the  churchyard  unclosed,  or  for  that  the  church  is 
uncovered,  or  not  conveniently  decked ;  in  which  cases  none  other 
penances  can  be  enjoined  than  pecuniary.''  And,  after  men- 
tioning other  instances,  the  statute  concludes,  "  In  all  cases  afore 
rehearsed  the  spiritual  Judge  shall  have  power  to  take  knowledge, 
notwithstanding  the  King's  prohibition." 

(1)  See  Mackonochie  v.  Lord  Pen-  C.  B.,  Pabke,  B.,  Bosanqubt,  J., 
mnce  (H.  L.  1881)  6  App.  Cas.  424,  Alderson,  B.,  Coltman,  J.,  Rolfe, 
50  L.  J.  Q.  B.  611.— R.  C.  B.,  and  Maule,  J. 

(2)  TufDAL,  Ch.  J.,  Lord  Abinger, 
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Now,  upon  the  construction  of  this  statute,  no  doubt  has  ever  Vklby 
been  raised  or  can  exist,  but  that  the  spiritual  Court  has  power  and  bubdeb. 
jurisdiction,  by  ecclesiastical  censures,  to  compel  the  churchwardens 
to  perform  their  duty  in  relation  to  the  repairs  of  the  church  ;  to 
compel  the  parishioners  to  perform  their  duty  in  providing  the 
means  to  make  such  repairs ;  and,  after  a  legal  rate  has  been 
imposed,  to  compel  each  individual  to  contribute  the  sum  assessed 
upon  him.  But  the  case  before  us  is  neither  the  case  of  a  pro- 
ceeding by  the  spiritual  Court  against  churchwardens  for  not 
causing  the  church  to  be  repaired,  nor  of  a  proceeding  of  the 
spiritual  Court  against  parishioners  who  have  refused  to  join  in 
making  a  rate,  nor  of  a  proceeding  against  the  individuals  named 
in  a  rate  which  has  been  made  by  the  churchwardens  and 
parishioners.  It  is  a  proceeding  instituted  in  the  spiritual  Court 
to  enforce  the  payment  of  a  rate  made  by  the  churchwardens  alone, 
and  without  the  parishioners,  not  made  in  vestry,  nor  at  the  time 
for  which  they  had  been  convened  and  had  neglected  or  refused  to 
attend ;  and  the  question  is,  whether,  the  spiritual  Court  having 
admitted  the  libel  of  the  churchwardens  to  proof,  that  is,  in  effect, 
having  decided  upon  the  validity  of  such  rate,  the  libel  itself  showing 
upon  the  face  of  it  that  the  rate  is  a  nullity  at  the  common  law,  the 
Queen's  writ  of  prohibition  may  issue?  And  *we  are  all  of  opinion  I  •sii  ] 
that  in  such  a  case  the  writ  of  prohibition  well  lies.  And  this 
opinion  we  ground,  as  well  upon  the  consideration  that  it  falls 
within  one  of  those  classes  of  cases  which  are  universally  admitted 
to  form  exceptions  from  the  jurisdiction  of  the  spiritual  Court, 
although  the  original  subject-matter  of  the  cause  is  itself  undoubtedly 
within  such  jurisdiction,  as  also  upon  the  authority  of  numerous 
decisions  in  the  Courts  of  Westminster  Hall  in  cases  which  cannot 
be  distinguished  in  principle  from  the  present. 

The  first  and  largest  class  of  cases,  in  which  prohibitions  have 
been  granted  by  the  Queen's  Courts  at  Westminster,  is,  where  a 
plain  and  manifest  excess  of  jurisdiction  has  appeared  to  have  been 
claimed  or  exercised  by  the  Ecclesiastical  Court ;  and  it  is  under 
this  head  of  exception  that  the  present  case  will  be  found,  if  not 
directly  yet  by  necessary  implication,  to  range  itself.  The  others 
are  founded  on  the  general  principle  that,  notwithstanding  the 
subject-matter  is  of  ecclesiastical  cognizance,  the  party  would 
receive  some  wrong  or  injury  by  the  course  of  proceeding  in  the 
Ecclesiastical  Court,  or  be  deprived  of  some  benefit  or  advantage  to 
which  the  custom  or  statute  law  would  have  entitled  him.    One 
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Veley  class  of  those  cases  is,  where  sach  Court  is  proceeding  to  try  a 
BuRDfiR.  matter  which  is  triable  only  by  the  common  law;  as  a  custom,  pre- 
scription, or  modm.  Another,  where,  in  a  case  of  spiritual  cognizance, 
a  collateral  question  arises  which  is  not  properly  of  spiritual  cog- 
nizance ;  in  which  case  the  courts  of  common  law  oblige  them  to 
admit  such  evidence  as  the  common  law  would  allow :  Breedon  v. 
OiU  (1) :  as  when,  for  example,  a  lease  is  offered  to  be  proved  in  an 

[  ♦812  ]  Ecclesiastical  Court,  and  is  rejected  because  *by  their  law  two  wit- 
nesses are  required;  or,  for  the  same  reason,  where  the  fact  in 
dispute  is  the  payment  of  a  legacy.  Another,  where  the  spiritual 
Court  takes  upon  itself  the  construction  of  statute  law,  and  decides 
contrary  to  the  construction  which  is  put  upon  the  statute  by  the 
temporal  Courts.  And,  lastly,  another  class  of  exceptions,  which 
seems  to  apply  itself  more  closely  to  the  case  before  us ;  namely, 
that, — the  spiritual  Courts  being  always  bound  to  declare  the  com- 
mon law  when  it  becomes  necessary  to  declare  it,  in  the  same 
manner  as  the  common  law  Courts  would  do, — when,  as  in  the 
present  instance,  the  very  groundwork  and  foundation  of  the 
proceedings  of  the  spiritual  Court  is  the  holding  of  a  supposed 
church  rate  to  be  a  valid  rate,  which,  upon  the  construction  of  a 
court  of  common  law,  is  held  to  be  no  rate  at  all ;  in  such  case,  in 
order  to  prevent  the  conflict  which  would  arise  from  a  decision 
taking  place  one  way  in  the  spiritual  Court,  and  the  opposite  way 
in  the  courts  of  common  law,  the  prohibition  is  allowed  to  go:  Lord 
Ch.  J.  Eyre's  judgment  in  Home  v.  Cainden  (2),  and  the  judgment 
of  Lord  Ellenborough,  Ch.  J.  in  Oould  v.  Oapper  (a).  The 
spiritual  Court  has  not  only  undoubted,  but  even  exclusive,  juris- 
diction to  inquire  into,  and  to  decide  upon,  the  necessity  of  the  repair 
of  the  fabric  of  the  parish  church ;  and,  in  the  exercise  of  such 
jurisdiction,  that  Court  may,  perhaps,  be  able  to  compel  the  church- 
wardens to  raise  the  money  by  a  rate,  or  may  punish  the  parishioners 
who  wilfully  refuse  either  to  join  in  such  rate  or  pay  their  respective 
proportions  when  regularly  and  legally  assessed  upon  them;  yet 
they  cannot  proceed  to  enforce  the  payment  of  that  which,  although 

'  *3i3  ]      called  a  rate  upon  the  libel,  shows  that  a  ^burthen  has  been  imposed 

on  the  parishioners  by  persons  who,  under  the  circumstances  which 

attended  the  making  of  it,  had  no  authority  to  impose  it  upon  the 

principle  of  the  common  law. 

As  to  the  decided  cases,  it  appears  that  prohibitions  have  been 

(1)  1  Ld.  Ray.  219,  222.  (3)  3  East,  370. 

(2)  2n.  Bl.  533.  . 
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granted  where  the  Ecclesiastical  Court  is  proceeding  to  compel  a       Vklby 

person  to  contribute  to  the  repair  of  a  parish  church  as  an  inhabi-      burder. 

tant,  whose  land  in  the  parish  is  on  lease :  Jeffrey's  case  (i) ;  or 

where  a  person  is  charged  in  the  parish  where  he  inhabits  in 

respect  of  land  out  it  (2) ;  or  where  a  man  who  takes  a  standing  in 

the  market  in  one  parish,  but  dwells  in  another,  is  sued  for  repairs 

of  the  church  of  the  former  parish  (3) ;  or  where  one  is  rated  in 

respect  of  land  for  ornaments  (4)  ;  or  where  the  rate  is  on  some  of 

the  inhabitants  only  (5) ;  or  where  the  suit  is  to  enforce  an  ancient 

rate,  made  some  time  before,  and  which  had  been  made  originally 

by  commissioners  of  the  Ecclesiastical  Court :  Blank  v.  Newcomb  (6) ; 

or  where  the  Bishop's  commissioners  made  a  rate  and  the  suit  was 

to  enforce  it :  Rogers  v.  Davenant  (7) ;  or  where  the  rate  was  made 

by  the  churchwardens  withoijjb  calling  together  the  parishioners ; 

or  for  a  parish  rate  for  making  and  repairing  a  parish  organ: 

Anonymous  (s).    In  all  these  and  many  other  cases,  the  prohibition 

was  allowed  to  issue,  although  no  one  doubts  but  that  the  whole 

subject-matter  o£  church  rates,  and  the  enforcing  of  them,  is  within 

the  jurisdiction  of  the  spiritual  Court.     In  all  these  cases,  too,  the 

same  argument  would  have  ^applied  which  has  been  urged  in  the       [  *814  ] 

present  case  before  us,  viz.,  that  the  objection  is  a  proper  matter  of 

appeal,  and  not  of  prohibition ;  for  that  it  is  not  to  be  assumed  that 

the  Ecclesiastical  Court  will   do  wrong.     What  real   distinction, 

indeed,  can  be  made  between  a  rate  that  is  held  to  be  void  on  the 

ground  of  its  being  imposed  by  the  Bishop*s  commissioners,  and  a 

rate  that  is  imposed  by  the  mere  authority  of  the  churchwardens  ? 

One  argument  has  been  urged  in  the  course  of  the  discussion 
before  us,  to  which  we  think  it  right  to  advert.  It  has  been  said, 
that  to  allow  the  enforcement  of  church  rates  to  be  a  matter  of  sole 
and  exclusive  jurisdiction  of  the  spiritual  Court,  and  at  the  same 
time  to  allow  the  prohibition  to  issue,  is,  in  effect,  to  take  away  all 
power  of  compelling  the  parishioners  to  repair  the  parish  church. 
But  it  is  obvious  that  the  effect  of  our  judgment  in  this  case  is  no 
more  than  to  declare  the  opinion  of  the  Court  that  the  church- 
wardens have,  in  this  instance,  pursued  a  course  not  warranted  by 
law;  and,  consequently,  all  the  powers  with  which  the  spiritual 
Court  is  invested  by  law  to  compel  the  reparation  of  the  church 

(1)  6  Co.  Bep.  67  b.  (5)  Ibid.,  pi.  10. 

(2)  17  Vin.  Abr.  tit.  Prohibition  U.  (6)  12  Mod.  327. 

pi.  4.  (7)  1  Mod.  194 ;  2  Mod.  8. 

(3)  2  EoU.  Abr.  Prohibition  H.  pi,  5,  (8)  12  Mod.  416. 


(4)  2  Roll.  Abr.  Prohibition  K.  pi.  1. 
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are  left  untouched.  If  that  Court  is  empowered  (as  is  stated  by 
Lyndwood,  p.  53,  voc.  Subpoena,  and  other  ecclesiastical  writers) 
to  compel  the  churchwardens  to  repair  the  church  by  spiritual 
censures ;  to  call  upon  them  to  assemble  the  parishioners  together 
by  due  notice  to  make  a  sufficient  rate ;  to  punish  such  of  the 
parishioners  as  refuse  to  perform  their  duty  in  joining  in  the  rate 
by  excommunication,  that  is,  since  the  statute  of  53  Geo.  III.  c.  127, 
by  imprisonment,  and,  under  the  same  penalty,  to  compel  each 
parishioner  to  pay  his  proportion  of  the  church  rate;  the  same 
power  will  still  remain  with  the  spiritual  Court,  notwithstanding 
the  ^decision  of  this  case.  The  extent  and  nature  of  those  powers 
not  being  now  before  us,  it  would  be  at  once  unnecessary  and 
improper  to  give  any  opinion  upon  them.  It  is  sufficient  to  say  that 
all  that  we  decide  by  this  judgment  is  that  the  rate,  as  it  appears 
upon  the  face  of  the  libel,  is  illegal,  as  being  made  without  competent 
authority ;  and  that  a  prohibition  ought  to  go  to  restrain  the  spiritual 
Court  from  proceeding  to  enforce  it ;  and  for  these  reasons  we  think 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed  (i). 


(1)  That  the  writ  called  the  Statute 
of  Circumspect^  agatis,  referred  to  so 
frequently  in  the  argument  and  judg- 
ments in  the  principal  case,  cannot, 
for  historical  purposes,  be  relied  upon 
as  a  statute,  or  even  as  a  document  in 
existence  at  the  date  usually  assigned 
to  it  (1285),  is  shown  by  verj^  cogent 
reasoning  in  Prynne's  Becords,  vol.  iii. 
pp.  336  to  342.  In  the  form  in  which 
it  is  printed  in  the  authentic  edition 
of  the  statutes,  as  well  as  in  the  ordi- 
nary ones,  it  is  for  the  most  part 
a  repetition  and  abridgment  of  the 
statute,  called  Articuli  Cleri,  in  the 
following  reign  (9  Edw.  II.),  with  the 
addition  of  the  article  on  church  re- 
pairs. See  the  comments  of  the  author 
of  a  treatise  in  the  Cotton  MSS.  Cleo- 
patra, F.  2,  fo.  457.  Prynne  is  of 
opinion  that  it  was  a  wiit  issued  in 
pursuance  of  that  statute;  and  it  is 
remarkable  that  the  form  of  prohibition 
called  in  the  Statute  Book  **  Prohibitio 
formata  de  statute  Articulorum  cleri  '* 
and  ascribed,  on  questionable  grounds, 
to  a  much  earlier  period  by  Coke,  in 
2  Inst.  599,  is  also  addressed  to  the 
clergy  of  the  diocese  of  Norwich.   The 


suggestion,  however,  of  Barrington 
(Observations  on  the  Statutes,  p.  158), 
that  this  writ  is  to  be  referred  to  the 
reign  of  Bic.  II.,  is  clearly  inadmis- 
sible, inasmuch  as  it  was  cited  as  early 
as  19  Edw.  III.,  Fitz.  Jurisdiction, 
pi.  28  (when  it  was  denied  by  the 
Court  to  be  a  statute) ;  in  22  Edw.  III., 
Lib.  Ass.  pi.  70;  and  again  in  25 
Edw.  Ill,,  in  the  petitions  in  Parlia- 
ment, 1  Bot.  Pari.  244.  This  supposed 
statute,  therefore,  though  its  authorib^' 
as  such  is  not  now  to  be  doubted,  was 
probably  a  writ  or  mandate,  framed 
for  the  purpose  of  being  issued  by  the 
King  to  his  Judges  in  behalf  of  the 
spiritual  Courts,  in  or  after  1315,  and 
embodying  what  were  then  supposed 
to  be  the  legitimate  subjects  of  their 
jurisdiction.  The  original  is  not  now 
to  be  found  in  the  statute,  Parliament, 
or  patent  rolls,  or  in  any  other  roll 
on  which  ancient  statutes  have  been 
usually  found  to  be  entered.  [See 
Pollock  &  Maitland,  Hist.  Eng.  Law, 
ii.  200.  2nd  ed.] 

With  regard  to  the  difiPerenoe  between 
the  law  of  England  and  the  general 
canon  law  as  to  the  burthen  of  repair, 
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Estates,  hereditaments,  and  premises  were  devised  to  B.  for  life,  with 
power  to  the  tenant  for  life  to  make  any  lease  of  the  said  several  estates, 
hereditaments,  and  premises,  or  any  part  or  parts  thei'eof,  for  twenty-one 
years,  reserving  the  most  improved  yearly  rent  with  a  condition  for  re-entry 
on  non-payment,  so  that  there  should  be  no  clause  giving  the  lessee  power 


1840. 
June  12. 

[356] 


it  seems  agreed,  among  the  "^best  in- 
terpreters of  the  latter  law,  that,  where 
the  canonical  tripaiite  distiibution  of 
church  revenues  originally  prevailed, 
the  incumbent,  though  now  in  tbe 
perception  of  the  whole  tithes,  is  liable 
only  to  the  extent  of  one  third  part  of 
them.  ' '  Hodie  solet  ea  moderatio  circa 
decimatores  servari,  ut  non  nisi  certam 
portionem  decimarum  contribuere  tene- 
antur;  ne  alias  contingat  ob  eccle- 
siarum  ruinas,  ipsos  decimarum  pos- 
sessores  subito  et  inopinato  ad  egestatem 
deduci,"  &c. :  Van  Espen.  P.  II.  Sec.  II. 
Tit.  1,  ch.  6,  p.  14.  Where  the  portion, 
thus  specifically  appropriated  to  the 
fabric,  is  inadequate,  the  deficiency 
is  to  be  supplied  by  the  parishioners. 
**  Ea  est  concors  et  oonmiunis  inter- 
pretimi  sententia,  quod  quando  portio 
ad  usum  fabricae  deputata,  decimeeque 
et  fructus  beneficiorum  (deductis  ali- 
mentis],  commode  non  sufficiunt  ad 
ecclesiarum  reparationem  seu  refec- 
tionem,  etiam  populus  ad  contribu- 
tionem  vocatur,**  &c. ;  Peckius,  De 
Ecclesiis  Beparandis.  cap.  22,  p.  63 
(ed.  1620).  See  also  Canones  Concil. 
Trident,  sess.  21,  cap.  7.  If,  therefore, 
it  be  assumed  (as,  indeed,  the  law  of 
Scotland  actually  does  assume ;  Diet, 
of  Decisions,  7913),  that  the  chancel 
or  choir  is  one  third  part  of  the  whole 
fabric,  there  may,  perhaps,  be  no  very 
wide  difference  between  the  canon  and 
the  English  law.  The  former  charges 
the  incumbent  with  the  repair  of  the 
whole  church  to  the  extent  of  one  third 
of  his  income,  and  calls  upon  the  parish 
for  the  residue;  while  the  law  of  Eng- 
land sequesters  his  whole  income,  if 
necessary,  for  the  repair  of  one  third 
of  the  church,  and  charges  the  parish 
with  the  repair  of  the  rest.    It  is  true 


that  the  canonical  arrangement  may 
in  some  cases  have  the  effect  of  entirely 
relieving  the  parish  from  any  contri- 
bution ;  on  the  other  hand,  the  benefit 
of  the  English  system  is  in  some  degree 
balanced  by  the  charge  of  repairing 
the  parsonage  house  and  buildings, 
which  in  other  coimtries,  where  a 
similar  system  prevails,  is  usually  cast 
upon  the  parish. 

Since  the  decision  in  the  above  case, 
a  valuable  collection  of  precedents  in 
causes  of  office  against  churchwardens 
and  others  has  been  published  by  W. 
H.  Hale,  Archdeacon  of  Middlesex 
(London,  1841).  In  the  preface  the 
author  states  his  own  opinion  of  the 
result  in  the  following  terms :  ''I 
venture  to  express  the  opinion,  that 
the  precedents  here  pubHshed  will 
satisfactorily  prove  that  when  the 
necessity  of  repairing  a  church,  or  of 
providing  the  necessary  ornaments  for 
divine  worship  according  to  the  rites 
of  the  Church  of  England,  has  been 
proved  by  presentment  either  in  the 
Consistory  Court  of  the  diocese,  or 
before  the  Bishop  or  archdeacon,  or 
their  officials  or  surrogates,  at  their 
visitations  judicialiter  sedentes,  the 
ecclesiastical  Judge  in  such  case, 
whether  Bishop,  archdeacon,  official, 
or  surrogate,  has  power  to  authorise 
and  command  the  churchwardens  to 
call  a  meeting  of  the  parishioners,  and 
at  that  meeting  to  make  a  rate,  or 
cause  it  to  be  made,  with  or  without 
the  consent  of  a  majority  of  the 
parishioners." 

(1)  Cited  by  Lindley,  M.  B.,  and 
BlQBT,  L.  J.,in  In  re  Gladstone ^  Qlad- 
atone  v.  Gladstone  [1900]  2  Ch.  101, 
69  L.  J.  Ch.  455,  457,  C.  A.— B.  C. 


[  •316,  H.  ] 
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Dayrell  to  commit  waste,  and  so  as  the  rent  should  be  incident  to,  and  go  along 

«•  .  with,  the  reversion. 

HOARB;  Held,  that  this  power  did  not  authorise  a  lease  of  part  of  the  land,  with 

liberty  to  sport  over  the  rest. 

Where  defendant  in  trespass  justifies  in  a  right  which  he  claims  under 
the  estate  of  tenant  for  life,  simply  as  such,  he  must  aver  the  continuance 
of  the  life. 

Trespass,  for  that  defendants  broke  and  entered  plaintiff's  closes, 
&c.,  and,  with  feet  in  walking  and  with  dogs,  trod  down,  &c.,  the 
[  *^^7  ]  grass  and  herbage  of  ^plaintiff,  and,  with  the  said  dogs  and  with 
guns,  hunted,  beat  about,  and  searched  in  the  said  several  closes  of 
plaintiff,  for  hares,  pheasants,  partridges  and  other  game  (mentioning 
also  other  trespasses  not  pleaded  to  in  the  following  plea) ;  and 
other  wrongs,  &c. 

Third  plea  (as  to  the  trespasses  above  set  forth).  That,  before 
the  times  when  &c.,  to  wit  17th  January,  1794,  Richard  Dayrell 
was  seized  in  his  demesne  as  of  fee  of  the  closes  in  which  &c.,  and 
of  and  in  the  messuages,  lands,  and  tenements  hereinafter  mentioned 
to  have  been  demised  to  defendant  Hoare,  with  the  appurtenances, 
respectively;  and,  being  so  thereof  seized,  afterwards,  and  long 
before  any  of  the  said  times  when  &c.,  to  wit  &c.,  Richard  Dayrell 
duly  made  his  last  will  and  testament,  and  thereby  gave,  devised, 
and  bequeathed  (amongst  and  together  with  certain  other  messuages^ 
lands,  &c.),  the  closes  in  the  declaration  mentioned,  and  in  which 
j&c,  and  also  the  said  messuage,  lands,  and  tenements,  hereinafter 
mentioned  to  have  been  demised  to  defendant  Hoare,  with  the 
appurtenances  respectively,  to  certain  persons  in  fee,  to  and  for  the 
uses  and  purposes  in  the  will  mentioned.  Certain  limitations  were 
then  set  out ;  remainder  to  Richard  Dayrell,  nephew  of  the  devisor, 
for  life;  remainder  over.  And  the  devisor,  Richard  Dayrell,  did 
also,  in  and  by  his  said  will,  declare,  order,  and  direct,  that  it 
should  be  lawful  to  and  for  every  person  and  persons,  to  whom  any 
estate  for  life  was  thereby  given  or  limited  of  and  in  the  said 
several  estates,  hereditaments,  and  premises  so  demised,  when  and 
as  he  and  they  should  respectively  be  in  the  actual  possession 
thereof,  or  of  any  part  or  parts  thereof,  from  time  to  time,  and  at 
[  *358  ]  all  times,  during  their  respective  ^natural  lives,  when  and  so  often 
as  he  or  they  should  think  fit,  by  any  deed  or  deeds  indented,  to 
be  executed  in  the  presence  of  two  or  more  credible  witnesses,  to 
demise,  lease,  or  grant,  and  to  make  any  lease  or  leases,  demise  or 
demises,  in  present  possession,  but  not  in  reversion,  of  the  said 
several  estates,  hereditaments,  and  premises,  so  given  or  limited  to 
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tbem  for  their  respective  lives,  or  any  part  or  parts  thereof,  unto      datrell 

any  person  or  persons,  for  any  term  or  number  of  years  not  exceeding      hoark, 

twenty-one  years,  to  take  effect  in  possession  and  not  in  reversion  ; 

so  as  upon  every  such  lease  or  demise  there  should  be  reserved,  or 

made  payable  during  the  continuance  thereof,  the  best  and  most 

improved  yearly  rent  or  rents  that  could  be  reasonably  had  or 

gotten  or  obtained  for  the  same,  and  without  any  fine,  premium, 

&c.,  or  any  thing  in  the  nature,  or  in  lieu,  of  any  fine,  &c. ;  and  so 

as  in  every  such  lease  there  should  be  contained  a  clause  of  re-entry 

for  nonpayment  of  the  rent  &c.,  if  unpaid  by  the  space  of  forty 

days ;  and  so  as  no  clause  be  contained  in  any  or  either  of  the  said 

leases  .giving  power  to  any  lessee  to  commit  waste,  or  exempting 

him,  her,  or  them,  from  punishment  for  committing  the  same  &c. ; 

and  so  as  all  such  rent  and  rents  respectively  should  be  incident  to 

and  go  along  with  the  reversion  and  remainder  of  the  hereditaments 

and  premises  expectant  on  such  lease  or  leases  respectively.     The 

plea  then  averred  the  death  of  Richard  Dayrell  the  devisor,  and 

the  expiration  of  the  estates  limited  to  precede  the  life  estate  of 

Richard   Dayrell,  the  nephew,  on  23rd  April,  1808 ;  whereupon 

Richard  Dayrell,   the  nephew,  under  the  will,  became  and  was 

seized  of  his  demesne  as  of  freehold,  for  the  term  of  his  natural 

life,  of  and  in   the   said   messuages,  lands,  &c. :   and,  being  so 

seized  ^thereof,  and  in  the  actual  possession  of  such  estate  for      [  *359  ] 

life  of  and  in  the  same,  afterwards,  and  before  any  of  the  said 

times  when  &c.,  to  wit  on  &c.,  by  indenture  between  the  same 

Richard  Dayrell  of  the  one  part,  and  defendant  Hoare  of  the  other 

part,  the  same  Richard   Dayrell,  for  the  considerations  therein 

mentioned,  by  virtue  and  in  execution  of  the  power  given  by  the 

said  in  part  recited  will,  and  of  all  and  every  other  powers  and 

power,  authorities  and  authority  therein  in  that  behalf  in  anywise 

enabling  him,  did  demise  and  lease  unto  defendant  Hoare,  his 

executors  and  administrators  (except  as  therein  is  excepted),  a  certain 

messuage,  lands  and  premises^  with  the  appurtenances,  parcel  of 

the  estates  and  hereditaments  so  devised  as  aforesaid,  with  full 

liberty  to  defendant  Hoare,  his  executors  and  administrators,  and 

his  and  their  friends,  in  his  or  their  company,  or  with  his  or  their 

permission,  and  to  and  for  his  or  their  gamekeeper  or  servant 

employed  in  that  or  the  like  capacity,  at  all  seasonable  times  of  the 

year,  to  hunt,  course,  shoot,  and  fish,  in  over  and  upon  the  said 

thereby  demised  premises,  and  also  over  any  other  of  the  farms, 

lands,  and  grounds  whatsoever,  of  the  said  Richard  Dayrell,  party 
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datbell     to  the  said  indenture,  situate,  &c.,  within  the  manor  and  parish  of 

HoABE.  Lillingstone  Dayrell,  in  the  said  indenture  mentioned ;  habendum 
(except  as  aforesaid)  to  defendant  Hoare,  his  executors  and  adminis- 
trators, from  29th  September  then  last  past,  for  fourteen  years 
thence  next  ensuing ;  yielding  and  paying  therefore  yearly  and 
every  year  during  the  said  term,  to  the  said  Richard  Dayrell  (party 
thereto),  or  other  the  person  or  persons  for  the  time  being  entitled 
to  the  immediate  reversion  of  and  in  the  said  thereby  demised 

[  *360  ]  premises  &c.,  expectant  upon  the  determination  *of  the  said  lease  or 
demise,  a  certain  rent  or  sum  therein  mentioned,  to  wit  the  rent  or 
sum  of  200Z.,  being  the  best  and  most  improved  yearly  rent  that  could 
reasonably  be  had,  gotten,  or  obtained  for  the  same,  payable  at  the 
times  and  in  the  proportions  in  the  indenture  mentioned  ;  and  also 
such  further  and  additional  yearly  rent  as  was  in  the  said  indenture 
in  that  behalf  provided  and  made  payable ;  yet,  nevertheless,  so 
that  none  of  the  matters  or  things  in  the  said  indenture  contained 
should  give  power  to  defendant  Hoare,  his  executors  or  adminis- 
trators (either  upon  terms  or  otherwise),  to  commit  waste,  or 
exempt  him  or  them  from  punishment  for  committing  waste  upon 
the  said  demised  premises,  or  any  part  thereof :  as  by  the  said 
indenture  &c.  Averment,  that  the  indenture  was  duly  executed 
according  to  the  power ;  that  the  lease  was  a  lease  intended  to  take 
effect,  and  which  did  take  effect,  in  possession  and  not  in  reversion ; 
that  the  said  rent  thereby  reserved  was  the  best  rent  that  could  be 
reasonably  had,  gotten,  or  obtained  for  the  same,  and  that  the 
lease  was  made  without  any  fine,  premium,  &c.,  or  any  thing  in  the 
nature  &c. ;  that  the  indenture  contained  a  clause  of  re-entry  for 
nonpayment  of  rent  &c.,  and  was  otherwise  conformable  to  the 
power.  That,  by  virtue  of  the  said  demise,  defendant  Hoare  (who, 
at  the  time  of  the  making,  duly  sealed  and  delivered  a  counterpart) 
afterwards,  to  wit  on  &c.,  entered  into  the  demised  premises  and 
the  appurtenances,  and  became  and  was,  and  ever  since  hath  been, 
and  still  is,  possessed  thereof  for  the  said  term  to  him  thereof 
granted.  Justification,  by  Hoare  in  his  own  right,  and  by  the  other 
defendants  as  his  servants  employed  by  him  in  the  care  and  pursuit 

[  ^361  ]  of  game,  of  the  breaking  and  entering  the  closes  *in  which  &c., 
for  the  purpose  of  hunting  for  and  shooting  game,  in,  upon,  and 
over  the  same,  under  and  by  virtue  of  the  said  indenture,  and 
according  to  the  liberty,  &c.,  so  thereby  granted  as  aforesaid ;  the 
said  closes  in  which  &c.  being  parcel  of  the  said  farms,  lands,  and 
grounds,  situate,  &c.,  within  the  manor  and  parish  of  Lillingstone 
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Dayrell,  and  so  devised  as  aforesaid ;  and,  with  the  said  dogs,  4&c.      daybbll 
(the  other  trespasses  pleaded  to).    Verification.  Hoahe. 

Demurrer,  assigning  for  causes,  that  it  does  not  appear  that 
Richard  Dayrell,  the  tenant  for  life,  possessed  power  to  demise  or 
lease  to  defendant  Hoare  the  liberty  or  right  to  hunt,  &c. ;  that  the 
lease  is  not  warranted  by  the  powers  contained  in  the  will ;  that  it 
is  not  alleged  by  the  plea  that  the  rent  reserved  was  the  best  and 
most  improved  yearly  rent  that  could  be  reasonably  had,  gotten,  or 
obtained  for  the  messuage  and  lands  alleged  to  have  been  demised, 
together  with  the  liberty  to  hunt,  &c.,  in,  over,  and  upon  the  said 
other  farms,  lands,  and  grounds  of  the  said  Bichard  Dayrell,  or  that 
any  rent  whatever  was  reserved  for,  or  in  respect  of,  the  said  liberty 
to  hunt,  &c.,  upon  the  said  other  farms  &c. ;  nor  that  the  best  and 
most  improved  yearly  rent  that  could  be  reasonably  had,  gotten,  or 
obtained,  for  the  said  liberty  to  hunt,  &c.,  upon  the  said  other  farms, 
&c.,  was  reserved  by  the  lease  ;  and  that  it  does  not  appear  that  the 
rent  reserved  is  reserved  in  such  a  manner  as  to  be  incident  to  the 
reversion  of  the  premises  demised,  or  to  enure  to  the  benefit  of  the 
reversioner.     Other  causes  were  also  assigned,  not  material  here. 

Joinder  in  demurrer. 

Sir  t\  PoUock,  for  the  defendant :  [  362  ] 

The  lease  is  not  a  good  execution  of  the  power.  It  professes  to 
demise  a  part  of  the  premises,  with  the  right  of  shooting  over  the 
whole.  The  right  of  shooting  cannot  be  granted,  by  itself,  under 
any  of  the  words  of  the  power.  Considered  as  a  franchise,  it  could 
be  granted  by  the  Crown  only.  It  is  not  an  easement :  there  is  nothing 
to  which  it  is  appendant  or  appurtenant.  It  is  a  mere  privilege  to 
the  grantee.  That  appears  from  Doe  d.  Douglas  v.  Lock  (i) ;  and 
the  doctrine  in  that  case  has  been  recognized  by  the  Court  of 
Exchequer  in  Wickham  v.  Hawker  (2).  Assuming  the  privilege  to  be 
a  proper  subject  of  grant,  the  grant  here  could  enure  only  for  the 
life  of  the  grantor.  In  Keppell  v.  Bailey  (3)  Lord  Brougham  pointed 
out  that  liabilities  which  are  to  be  attached  to  property  must  be  of 
a  kind  ''  well  known  to  the  law,  and  familiarly  dealt  with  by  its 
principles."  And  he  added,  **  It  must  not "  **  be  supposed,  that 
incidents  of  a  novel  kind  can  be  devised  and  attached  to  property,  at 
the  fancy  or  caprice  of  any  owner."  From  Co.  Litt.  121  b,  it  appears 
that   **  the  thing    appendant  or  appurtenant "   must  **  agree   in 

(1)  41  E.  E.  496  (2  Ad.  &  El.  705, 743).  (3)  39  E.  E.  264  (2  My.  &  K  517, 

(2)  7  M.  &  W.  63,  76.  536). 
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daybbll     quality  and  nature  to  the  thing  whereunto  it  is  appendant  or  appur- 
HoABB.       tenant."    The  privilege,  therefore,  in  this  case  could  not  be  annexed 
to  the  land,  or  pass  with  it.     Here,  too,  the  language  of  the  power, 
authorizing  a  lease  of  *'  the  said  several  estates,  hereditaments,  and 
premises,  so  given  or  limited,"  is  altogether  inapplicable   to  the 
privilege  which  is  the  subject-matter  of  the  grant.     In  Pomery  v. 
Partington  (i)  there  was  a  power,  in  a  devise  of  all  the  devisor's 
[  *863  ]      manors,  messuages,   lands,  *tenements,  and  hereditaments,  with 
their  appurtenances,  '*  to  grant,  demise  and  lease  all  or  any  of  the 
said  manors,  parts  of  manors,  messuages,  lands,  tenements,  and 
hereditaments,"  ''so  as  the  usual  rents,  and  other  yearly  payments, 
dues,  reservations,  and  heriots  be  from  time  to  time  reserved  and 
made  due  and  payable  yearly  to  such  person  and  persons,"  to  whom 
the  immediate  reversion  and  inheritance  should  belong ;  "  and  bo 
as  there  should  not  be  at  any  one  time  any  greater  or  larger  estate 
upon  any  one  tenement,  or  part  of  a  tenement,  so  leased,  demised, 
and  granted,  than  for  three  lives,"  &c.   It  was  held  that,  under  this 
power,  a  lease  of  tithes  of  corn  and  grain,  which  had  not  been  leased 
before  the  making  of  the  devise,  was  invalid.     Lord  Kenyon  there 
said  that  the  general  rule  was  that  the  intention  of  the  maker  of 
the  power  was  to  be  adhered  to  :  and  he  noticed  the  inapplicability 
of  the  language  of  the  powet  to  a  demise  of  tithes.    In  Campbell 
V.  Leach  (2)  a  lease  of  unopened  mines  appears  to  have  been  thought 
not  warranted  by  a  power  to  demise  messuages,  lands,  tenements, 
and  hereditaments,  except  the  capital  messuage,  and  a  warren,  so 
as  there  should  not  be  contained  in  any  lease  authority  to  commit 
waste.     Foot  v.  Marriot  (3)  is  to  the  same  effect :  there  the  land  in 
question  had  not  been  demised  within  twenty  years;  and  it  was 
considered  that  a  power  to  let  tenements  "  under  the  new  rents  now 
reserved"  did  not*extend  to  such  land  (4).     The  right  to  shoot  is 
here  not  demised  at  all,  as  a  separate  subject-matter.     Further,  by 
the  power,  **  the  best  and  most  improved  yearly  rent  or  rents  "  that 
[  *3«4  ]      can  be  reasonably  had  are  to  be  reserved.     *Now  a  rent  cannot  be 
reserved  out  of  a  right  to  sport :  and  this  grant  is  therefore  not  in 
pursuance  of  the  power.      The  lease  of  a  fair,  under  such  a  power, 
was  held  invalid  in  Jewels  case  (5).     Lord  Mountjoy's  case  (6)  also 
shows  that  this  is  a  fatal  objection.     In  fact  the  money  to  be  paid 

(1)  1  E.  B.  787  (3  T.  E.  665).  (4)  See  2  Sugden  on  Powers,  341 

(2)  Ambl.  740.  (Oth  ed.). 

(3)  3  Vin.  Abr.  429,  Authority  ^G.),  (o)  5  Co.  Eep.  3  a. 
pi.  9.  (6)  6  Co.  Eep.  3  b. 
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by  the  grantee  in  respect  of  the  privilege  has  none  of  the  incidents      dayrell 
of  a  rent :  it  is  merely  a  matter  of  contract  between  the  parties.       hoakb. 
It  has  been  already  shown  that  the  privilege  cannot  be  treated  as 
annexed  to  the  land :  so  that  the  objection  cannot  be  answered  by 
considering  the  whole  sam  to  be  rent  issuing  oat  of  the  land  demised. 

(Patteson,  J. :  In  Pickering  v.  Noyes  (i)  the  Court  held  that  such 
a  grant  could  not  be  presumed  under  the  particular  circumstances ; 
but  they  did  not  go  so  far  as  to  determine  upon  its  effect.) 

The  authorities  cited  in  Morris  v.  Dimes  (2)  show  that  a  free  warren 
cannot  be  made,  by  grant,  appurtenant  to  a  manor.  Com.  Dig.,  tit. 
Appendant  and  Appurtenant,  shows  the  same.  Supposing  that 
such  a  privilege  might,  by  prescription,  be  appendant  to  land,  it 
cannot  now  be  created  with  that  character.  The  largeness  of  the 
grant  forms  another  objection.  The  privilege  of  sporting  is  granted 
to  the  grantee,  '*  his  executors  and  administrators,  and  his  and  their 
friends,  in  his  or  their  company,  or  with  his  or  their  permission," 
and  to  '^  his  or  their  gamekeeper  or  servant.*'  Such  a  privilege  is 
practically  unlimited,  and  might  be  inconsistent  with  any  other 
enjoyment  of  the  land. 

(LiTTLEDALE,  J. :  The  grant,  would,  at  any  rate,  be  good  for  the 
life  of  the  grantor  :  you  do  not  show  that  he  is  dead.) 

The  plea  should  allege  his  life,  as  it  sets  up  the  lease  ;  and  the  fact 

of  the  grantor  being  in  life,  or  *not,  is  within  the  knowledge  of  the       [  *365  ] 

defendant,  the  grantee,  rather  than  of  the  plaintiff. 

Sir  IV.  W.  Vollett,  contra : 

The  plea  alleges  that  the  defendant  Hoare  entered  under  the  lease; 
and  nothing  appears  on  the  record  to  show  that  the  lease,  once  good, 
has  been  avoided  by  the  death  of  the  lessor.  It  lay  on  the  plaintiff 
to  negative  the  right  which  was  shown  prima  facie. 

(LiTTLEDALE,  J. :  If  you  justify  simply  as  under  a  lease  by  tenant 
for  life,  you  must  aver  his  life. 

Patteson,  J. :  Suppose  you  had  pleaded  a  lease  for  fifteen  years, 
if  the  lessor  should  so  long  live?) 

(1)  28  B.  E.  430  (4  B,  &  C.  639).  (2)  40  B.  B.  395  (1  Ad.  &  El.  654). 
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Daybell     The  objection,  if  good,  should  have  been  taken  by  special  demurrer: 


r. 


HoABE.  there  is  only  an  informality.  It  does  not  appear  that  the  plaintiff 
is  other  than  a  mere  stranger :  the  record  does  not  show  that  the 
lease  has  been  impugned  by  any  tenant  for  life,  or  remainderman. 

(Patteson,  J. :  In  Fryer  v.  Coombs  (i)  the  plaintiff  sued  in  debt  for 
rent  as  assignee  of  a  reversion,  and  showed,  by  his  declaration,  that 
the  reversion  had  been  assigned  to  him  for  life,  if  two  persons  should 
so  long  live,  but  he  did  not  aver  the  continuance  of  the  lives  of  the 
two,  though  he  stated  that  the  rent  ''  became  and  was  due  and  still 
is  in  arrear  and  unpaid  to  the  plaintiff:**  and  this  was  held  bad  on 
general  demurrer.) 

The  lease  is  a  good  execution  of  the  power.  The  demise  is  of  part 
of  the  messuages  and  lands,  and  so  far  within  the  express  words : 
then  the  right  of  sporting  is  to  extend  over  nothing  but  the  premises 
which  the  power  gives  authority  to  demise.  The  plea  alleges,  and 
it  is  not  traversed,  that  the  most  improved  rent  that  can  be  got  is 
[  *366  ]  reserved.  It  is  said  that  this  is  a  *mere  personal  privilege :  but 
in  Davies's  case  (2)  it  was  held  that  the  tenants  of  a  manor  might 
prescribe  in  a  qtw  estate  to  fowl  in  a  free  warren,  parcel  of  the 
manor.  In  JeweVs  case  (3)  the  grant  was  of  a  franchise,  namely  a 
fair,  which  has  no  analogy  to  this  case.  The  authority  of  Lord 
Moiintjoy'a  case  (4)  is  shaken  by  Doe  d.  Earl  of  Shreivsbnry  v. 
Wilson  (6).  In  Moore  v.  Lord  Plymouth  (6)  the  inclination  of  the 
Court  is  considered  by  the  reporter  to  have  been  in  favour  of  the 
opinion  that  such  a  liberty  was  a  tenement  which  might  be  entailed. 
An  incorporeal  hereditament  may  be  attached  to  a  corporeal  one  (7). 
The  decisions  in  The  Duke  of  Somerset  v.  Fogicell  (8)  and  Bird  v. 
Higgxnson  (9)  turned  entirely  on  the  circumstance  that  the  heredita- 
ments were  incorporeal,  and  that,  to  enable  the  grantor  to  reserve 
a  rent,  there  must  be  a  deed.  No  reason  can  be  suggested  why  a 
farm  may  not  be  let  with  right  of  pasturage  over  an  adjacent  farm. 
So  the  tithes  of  land  might  be  the  subject  of  a  separate  letting.  The 
whole  proceeds  here  out  of  property  held  by  a  single  owner :  the 

(1)  11  Ad.  &  El.  403.  point,  Mtwre  v.  77ie  Earl  of  Plymouth, 

(2)  3  Mod.  246.  3  B.  &  Aid.  66. 

(3)  5  Co.  Rep.  3  a.  (7)  See  Co.  Litt.  121  b.  ui  supra, 

(4)  5  Co.  Rep.  3  b.  (8)  29  R.  R.  449  (5  B.  &  C.  875). 

(5)  24  R.  R.  423  (5  B.  &  Aid.  363).  (9)  2  Ad.  &  El.  696.     Affirmed  in 

(6)  18  R,  R.  604  (7  Taunt.  614);  error,  in  Exch.Ch,,  Bird  y.  Hiygiusou, 
IS,  C,  affirmed  in  error  on  u  different  6  Ad.  &  £1.  824. 
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power  does  not  prescribe  that  the  whole  should  be  let  together.  It  Daybell 
is  as  if  the  lease  had  been  of  a  portion  of  the  land,  together  with  hoabe. 
the  mines  and  minerals  in  the  other  portion. .  It  is  argued  that  no 
rent  can  be  reserved  on  such  a  lease  as  this :  but  that  objection  is 
unfounded,  unless  the  thing  leased  be  a  mere  licence,  which  is  not 
the  case  here ;  note  (7)  to  The  Dean  and  *Chapter  of  Windsor  v.  [  ♦.<J67  ] 
Gover  (i).  That  case  shows  that,  where  corporeal  and  incorporeal 
hereditaments  are  granted  together,  the  rent  may  well  be  reserved 
in  respect  of  both  (2).  It  appears  by  the  record  here  that  the  best 
rent  which  can  be  got  is  reserved  on  all  which  is  granted.  The  addi- 
tion of  the  right  of  sporting  has  probably  increased  the  rent.  The 
whole  property,  with  all  its  rights,  might  unquestionably  have  been 
leased  under  the  power :  then  why  not  any  part  ?  Tomlinson  v. 
Day  (3)  shows  that,  when  corporeal  and  incorporeal  hereditaments 
are  leased  together,  the  rent  may  be  apportioned  in  respect  of  each, 
in  the  event  of  an  eviction  from  either.  Pomeiy  v.  Partington  (4)  is 
inapplicable:  the  question  here  does  not  turn  upon  what  was 
customably  let. 

Sir  F.  Pollock,  in  reply : 

In  Tomlinson  y.  Day  (s),  the  argument  does  not  seem  to  have 
turned  on  the  fact  that  the  right  to  sport,  which  was  professedly 
granted,  extended  over  more  than  the  land  demised:  here  the 
objection  arises  on  the  right  being  given  in  respect  of  premises 
not  demised. 

(LiTTLEDALB,  J. :  How  do  you  distinguish  this  from  the  case  of 
a  fishery  ?) 

The  law  respecting  fisheries  is  peculiar,  and  cannot  be  con- 
sidered as  clearly  settled :  Hargrave's  notes  to  Co.  Litt.  4  b  (2), 
and  122  a  (7).  How  can  the  right  of  re-entry,  as  required  by  the 
power,  be  reserved  on  a  privilege  of  sporting  over  lands  which  are 
not  demised  ? 

(Patteson,  J. :  If  the  privilege  be  annexed  to  the  land  which  is 
demised,  there  might  be  a  re-entry  on  that.) 

The  privilege  *cannot  be  so  annexed,  for  the  reasons  before  given..  As       l  ♦S68  ] 
to  the  suggestion,  that  the  life  of  a  tenant  for  life  may  be  presumed 

(1)  2  Wms.  Saund.  304.  (3)  23  R.  E-  541  (2  Brod.  &  B.  680; 

(2)  See  Douhito/te  v.  Curteeney  Cxo.      5  Moore,  558). 

Jac.  452,  453 ;  Gardiner  v.  WiUiamsfyn,  (4)  I  R.  B.  787  (3  T.  R.  665). 

2  B.  &  Ad.  336. 
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datrell     because  there  is  no  special  demurrer  for  the  want  of  such   an 

HoARR.       averment,  it  is  clear  that,  had  such  a  special  demurrer  ))een  relied 

upon,  the  defendant   might  have   answered   that  the   demurrer 

passed  by  the  real  defence,  which  was   intended  to  rest  on  the 

execution  of  the  power. 

LiTTLBDALB,  J.  (l)  : 

I  think  the  plaintiff  is  entitled  to  our  judgment.  There  are  two 
questions  in  the  case.  The  first  is,  whether  we  are  to  assume, 
upon  this  record,  the  continuance  of  the  life  of  the  tenant  for  life, 
the  grantor.  I  think  the  plea  should  aver  his  life :  on  this  point 
there  seems  to  me  to  be  no  doubt.  The  case  is  clearly  within  the 
authority  of  Ingram  v.  Tothill  (2) ;  and  the  same  law  is  adopted  in 
Gomyns's  Digest,  Pleader  (C  66).  Where  a  party  claims  under  a 
particular  estate,  he  must  aver  its  continuance.  The  plea  here 
leaves  the  objection  open,  as  upon  general  demurrer.  The  second 
question  is,  whether  the  defendant's  claim  can  be  supported  upon 
the  ground  that  the  grant  is  a  good  execution  of  the  power.  This 
grant  of  the  privilege  of  sporting  is  not  a  lease  of  any  of  the 
*'  estates,  hereditaments,  and  premises,"  given  to  Richard  Dayrell 
for  life.  Clearly,  it  is  not  a  grant  of  the  whole  ;  for  it  contemplates 
that  other  parts  are  not  leased.  Nor  is  it  a  grant  of  a  part;  for, 
in  the  power,  part  is  used  with  reference  to  the  entirety  which  the 
tenant  for  life  has.  Thus,  supposing  the  estate  to  consist  of  two 
[  *3a9  ]  houses  and  a  thousand  acres  of  land,  the  *power  enables  the  party 
to  grant  one  house  and  one  hundred  acres.  But  the  demise  must 
be  of  the  whole  which  covers  the  part  demised:  an  easement 
cannot  be  granted  by  itself  out  of  any  separate  part ;  that  would  be 
subjecting  the  land  to  a  servitude.  Therefore  I  do  not  enter  into 
the  question,  which  has  arisen  as  to  the  peculiar  nature  of  the 
privilege,  whether  the  tenant  for  life  could  have  annexed  such  a 
privilege  to  other  land.  The  privilege  is  very  peculiar ;  it  is  not 
known  in  the  books ;  and  a  free  warren  seems  to  be  quite  different. 
I  do  not  lay  much  stress  on  the  objection  as  to  entry  for  non- 
payment. But  I  think  the  grant  bad,  on  the  simple  ground  that 
the  entirety  in  the  particular  part  is  not  demised. 

Pattbson,  J. : 

The  point  taken  on  the  absence  of  any  averment  that  the  life  of 
the  tenant  for  life  continued  is  decided  by  cases  cited  in  note  (8) 

(1)  Lord  Denman,  Ch.  J.,  was  absent.        (2)  1  Mod.  216;  «S.  C  2  Mod.  9S. 
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to  Thurshy  v.  Plant  {i).     There  is  a  discussion,  in  that  note,  as  to     Daybell 
the  necessity  of  averring  the  continuance  of  an  estate  tail ;  but       hoare. 
there  has  never  been  any  doubt  as  to  the  necessity  of  averring  the 
continuance  of  an  estate  for  life.     It  is  there  said,  '*  But  though  a 
person  who  derives  title  under  tenant  for  life,  or  pur  auter  vie, 
must  aver  the  life  of  tenant  for  life,  or  cesini  que  vie,  yet  it  seems 
not  to  be  necessary  to  make  an  express  averment  thereof,  as  is 
done  in  this  declaration.     It  is  held,  that  if  it  appears  by  implica- 
tion that  the  life  continues,  it  is  sufficient,  at  least  after  verdict, 
or  on  a  general  demurrer.*'     The  last  decision  upon  this  point  was 
Fi^er  V.  Coonibs  (2),  in  which  no  doubt  arose,  except  upon  the 
question  whether  *the  continuance  of   the   lives  could    be  there      [  ♦370  ] 
implied  from    the   language  of    the  breach.      Here  is  no  such 
implication ;  and  therefore,  if  the  plea  is  meant  to  set  up  a  claim 
under  the  estate  of  tenant  for  life,  it  is  bad  for  not  averring  the 
continuance  of  the  life.     But  the  meaning  undoubtedly  is  to  claim 
under  the  power,  and  admit  the  death.    Now  we  need  only  compare 
the  words  of  the  power  and  the  words  of  the  lease  to  see  that  this 
is  not  a  good  execution  of  the  power.     The  power  authorizes  the 
tenant  for  life  to  demise,  lease,  or  grant,  the  estates,  hereditaments, 
and  premises,  given  to  the  tenant  for  life,  or  any  part  or  parts 
thereof.     The  lease  is  of  a  part  of  the  premises,  with  a  liberty  to 
sport  over  the  remainder.     It  is  not  like  the  right  even  of  a  lord  of 
the  manor,  though  he  had  little  enough ;  nor  is  it  like  a  free  warren. 
The  right  can  arise  in  this  instance  only  out  of  the  possession  of 
the  land ;  and  the  power  does  not  contemplate  the  separation  of 
the  incident  from  the  land.     It  would  be  absurd  so  to  construe  it. 

Williams,  J.  concurred. 

Judgment  for  the  plaintiff. 


BKACEY  V.   CARTER.  i8*o. 

Jvne  13. 
(12  Adol.  &  Ellis,  373—377.)  

If  an  attorney,  conducting  a  suit,  commit^  an  act  of  negligence  by  which         L      '  J 
all  the  previous  steps  become  useless  in  the  result,  he  cannot  recover  for 
any  part  of  the  business  done. 

Whether  or  not,  in  such  a  case,  the  work  became  wholly  useless  by  the 
plaintiff *8  fault,  is  a  question  for  the  jury. 

Such  failure  of  the  work  is  a  defence  admissible  on  non  asanmpsit,  in  an 
action  upon  the  attorney's  bill. 

Assumpsit  for  work  done  and  money  paid,  and  on  an  account  stated. 
Pleas:  1.  Non  assumpsit.    2.  Payment.    3.  Set-off.   Issues  thereon. 

(1)  1.  WmiB.  Saund.'lZao  a.  (2)'  11  Ad.  &  El'-  4t)3.      .  - 
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Bbacey  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in  London 

Cabtbb.  after  Michaelmas  Term,  1838,  it  appeared  *that  the  action  was 
[  *374  ]  brought  for  the  labour  and  expenses  of  plaintiff,  as  an  attorney, 
in  conducting  an  action  (i)  for  defendant.  The  principal  ground 
of  defence  was  that  plaintiff,  by  his  negligence  in  not  being 
prepared  with  a  certain  document  at  the  trial,  had  rendered  the 
whole  work  useless,  the  now  defendant  (then  plaintiff)  having  been 
nonsuited  for  want  of  that  evidence.  For  the  now  plaintiff  it  was 
urged  that  the  document  did  not  appear  to  have  been  in  existence ; 
that  defendant,  knowing  all  the  circumstances,  had  urged  plaintiff 
to  carry  on  the  cause,  down  to  a  certain  period  in  1835,  when 
defendant  warned  plaintiff  to  procure  the  document;  and  that 
plaintiff  (if  to  blame  for  not  then  procuring  it,  or  discontinuing 
the  action)  was,  at  least,  entitled  to  recover  his  charges  down  to 
that  period.  The  Lord  Chief  Justice  left  it  to  the  jury  to  say 
whether  any  of  the  grounds  of  defence  had  been  maintained,  and 
told  them  that,  if  the  now  plaintiff  had  been  guilty  of  a  gross 
negligence  which  had  rendered  the  whole  work  useless,  the 
defendant  was  entitled  to  a  verdict.  The  jury  found  for  the 
defendant.  Kelly,  in  Hilary  Term,  1839,  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiff,  or  a 
new  trial  had,  on  the  grounds,  first,  that  useful  service  had  been 
proved  down  to  the  period  before  mentioned,  for  which  plaintiff 
ought  to  recover,  the  cause  having  been  lost  through  an  irremedi- 
able defect,  and  the  real  complaint  being,  not  that  the  now  plaintiff 
did  not  succeed,  which  was  impossible,  but  that  he  carried  on  the 
action  after  that  impossibility  had  been  ascertained :  and,  secondly, 
that,  at  all  events,  the  defence  that  no  ultimate  benefit  had  been 
[  *H75  ]  received  was  not  admissible  under  a  plea  of  *no7i  assumpsit.  A  rule 
nisi  was  granted,  Lord  Denman,  Ch.  J.  observing,  as  to  the  last 
point,  that  a  case  raising  the  same  question  was  already  before  the 
Court  (2). 

Erie  and  Petersdorff  now  showed  cause : 

The  question  whether  failure  of  the  work  may  be  proved  under 
a  plea  of  non  assumpsit  was  discussed,  and  virtually  decided  in  favour 
of  admitting  such  defence,  in  the  case  of  Symes  v.  Nipper  (2),  lately 
before  this  Court.     Cousins  v.  Paddon  (3)  and  Randall  v.  Ikey  (4) 

(1)  There  were  some  other  demands,  (3)  2  Cr.  M.  &  E.  547,  556;  5  Tyr. 
as  to  which  no  statement  is  necessary.      535,  546. 

(2)  Symes  v.  I^ipper,  p.  578,  post,  (4)  4  DowL  P.  C.  682. 
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are  authorities  to  the  same  effect.  And  in  Hill  v.  Allen  (i)  a  plea,  to  Bracky 
assumpsit  on  an  attorney's  bill,  that  the  work  proved  useless  through  cabteb. 
plaintiff's  negligence  and  unskilfulness,  was  held  bad  as  amounting 
to  non  assumpsit.  Here  the  work  was,  in  the  end,  wholly  unprofit- 
able. Whether  it  was  properly  or  improperly  proceeded  in  was  a 
question  for  the  jury  :  Shaw  v.  Arden  (2) ;  and  they  have  found  for 
the  defendant.  That  being  so,  no  item  relating  to  such  business 
can  be  a  ground  of  action. 

Kelly  and  Chambers,  contra,  admitted  it  to  be  now  settled  that, 
where  through  the  attorney's  misconduct,  and  that  only,  business 
has  proved  totally  useless,  he  cannot  recover  his  charges  in  respect 
of  it.  But  they  contended  that,  in  this  case,  the  business  had  been 
conducted  under  the  defendant's  directions  (he  taking  an  active  part 
in  the  management  of  it),  and  under  circumstances  which  appeared 
to  give  a  fair  expectation  of  success,  till  the  above-mentioned  period 
in  1835  ;  that,  if  the  action  had  been  then  stopped,  plaintiff  would 
*have  been  entitled  to  recover  his  charges  down  to  that  period ;  and  [  •STe  J 
that  he  ought  not,  by  reason  of  something  which  happened  after- 
wards, to  lose  them  altogether,  but  defendant,  if  he  had  ground  for 
complaint,  should  be  left  to  his  cross  action. 

Lord  Dbnman,  Ch.  J. : 

This  rule  was  granted  on  a  doubt  which  the  Court  felt,  whether 
the  negligence  could  be  given  in  evidence  under  non  assumpsit. 
That  it  is  an  admissible  defence  under  that  plea  is  now,  I  believe, 
completely  settled,  provided  the  jury  are  satisfied  that  the  work 
became  wholly  useless  through  the  plaintiff's  negligence.  Sup- 
posing the  jury  to  have  found  their  verdict  on  the  ground  in  the 
present  case  (3),  I  think  the  question  was  entirely  for  them.  I  do 
not  see  how  any  rule  could  be  laid  down  respecting  it,  as  a  matter 
of  law  ;  the  decision  of  it  must  rest  with  the  jury.  In  my  opinion 
it  cannot  be  said  that  the  work  does  not  become  useless  through  the 
plaintiff's  fault,  if,  in  consequence  of  his  misconduct  at  some  par- 
ticular point,  the  whole  is  made  ineffectual :  and  here  it  was  left  to 
the  jury  to  say  whether  that  was  or  was  not  the  case.  The  admis- 
sibility of  the  defence  on  non  assu^Ttp^it  appears  from  Hilly.  Alle7i(i), 
where  it  was  specially  pleaded,  and  held  bad  as  amounting  to  the 
general  issue.     I  regret  that  this  should  be  so ;   for  the  plaintiff 

(1)  2  M.  &  W.  2S3.  to  prove  a  bargain  that  there  should 

(2)  35  R.  B.  526  (9  Bing.  287).  be  no   payment    except   in    case    of 

(3)  The  defendant  also  endeavoured     success, 

B.R. — VOL.  LIV.  37 
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Bracey       would  not  be  in  a  worse  situation  by  being  told  of  the  precise 
Cabteb.      objection  to  his  claim. 

LiTTLEDALE,  J.  : 

The  question  as  to  the  total  failure  of  the  work  was  for  the  jury. 

[  377  ]       Patteson,  J. : 

It  is  a  defence  on  non  assumpsit,  that  no  benefit  was  received. 
And,  if  the  plaintiff  has  received  no  benefit  ultimately,  he  has  never 
been  benefited.     The  question  on  that  point  was  for  the  jury. 

Williams,  J.  concurred. 

Rule  discharged. 

1840.  SYMES  V.  NIPPER  (1). 

"^  '  (12  Adol.  &  Ellis,  377,  n.— 378,  n.) 

[  877,  «.  J  jjj  assumpsit  on  an  attorney *8  bill,  queerer  whether  defendant,  under  the 

plea  of  non  aesumpsity  may  prove  that  the  business  done  became  ultimately 
useless  through  plaintiff's  negligence. 

Assumpsit  on  an  attorney's  bill.  Plea,  non  assumpsit.  On  the 
trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  after  Trinity 
Term,  1888,  it  appeared  that  the  claim  was  in  respect  of  plaintiff  *s 
services  &c.  in  conducting  a  cause  in  which  the  now  defendant  was 
plaintiff.  The  defence  was,  that  the  work  done  in  the  cause  ulti- 
mately became  useless  through  the  negligence  of  the  now  plaintiff, 
who  withdrew  the  record  at  the  Assizes.  The  jury,  in  the  present 
cause,  found  a  verdict  for  the  defendant  on  the  issue  upon  non 
assumpsit.  Erie,  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  that  the  defence  was  inadmissible  on  a 
plea  of  non  assumpsit,  and  that  the  verdict  was  against  the  weight 
of  evidence. 

Kelly  and  Butt  now  showed  cause,  before  Lord  Denman,  Gh.  J., 
Littledale,  and  Coleridge,  JJ. : 

It  has  been  doubted  whether  the  defence,  that  no  benefit  ultimately 
accrued  from  the  service,  be  allowable  under  non  assumpsit;  and, 
for  some  time  after  the  new  rules  of  pleading,  it  was  pleaded 
specially.  But  Huntley  v.  Bulwer  (2)  shows  that  it  need  not  be  so 
pleaded :  and  in  Hill  v.  Alien  (3)  this  defence  was  held  equivalent 

(1)  [Printed  in  the  original  report  (2)  6  Bing.  N.  0.  HI ;    see  p.  747 

as  a  note  to  Bracey  v.  Carter,']  below. 

(3)  2  M.  &  W.  283. 
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to  non  assumpsit.     The  defence  is,  not  that  some  new  fact   has       Symes 
arisen,  which  might  be  the  subject  of  a  cross  action,  but  that,  the      Nipfeb. 
defendant  having  contracted   to  pay  in  consideration  of  certain 
services  to  be  duly  performed,  they  are,  in  effect,  unperformed, 
and  so  the  consideration  fails. 

Erie  and  Miller,  contra  : 

The  judgments  delivered  in  Huntley  v.  Bulwer  do  not  touch  upon 
the  point  now  taken. 

(CoLERiDOB,  J. :  You  are  pressed  by  the  rule,  Hil.  4  Will.  IV. 
Pleadings  in  Particular  Actions,  I.  1  (i).  Under  that  rule,  the  plea 
of  non  assumpsit  called  upon  you  to  prove  the  matter  of  fact  from 
which  the  contract  or  promise  alleged  might  be  implied  by  law. 
Was  not  that  matter  of  fact,  here,  the  useful  service  ? 

Lord  Denman,  Ch.  J. :  I  should  say  that,  if  a  defendant  meant 
to  allege,  in  answer  to  a  case  of  service  performed,  that  the  service 
had  become  useless,  he  ought,  in  honesty,  to  give  notice  of  *that    [  ♦878, «.  ] 
complaint :  otherwise  the  greatest  injustice  might  be  done.) 

It  is  very  important  to  consider  whether  a  plaintiff  ought  to  be 
subjected  to  the  surprise  of  such  a  defence  made  without  previous 
notice.  In  the  case  of  goods  sold,  if  a  sale  and  delivery  in  point  of 
fact  be  shown,  the  action  lies,  and,  by  the  rule  of  Court,  the  plea  of 
non  assumpsit  is  insufScient  if  the  defence  be  that  the  goods  were 
worthless.  That  should  be  pleaded.  Here,  the  defence  did  not  imply 
want  of  skill  in  the  beginning.  There  was  a  consideration  for  the 
defendant's  contract.  The  amount  of  consideration  is  not  material ; 
the  question  is,  whether  the  contract  was  annulled  by  the  ultimate 
negligence.  The  rule  of  pleading  which  requires  matters  in  con- 
fession and  avoidance  to  be  specially  pleaded  applies  here. 

(Kelly  cited  Cousins  v.  Paddon  (2).) 

There  the  plea  of  non  assumpsit  might  have  been  sufficient,  pro- 
vided the  article  delivered  under  an  order  for  bricks  did  not  even 
come  under  the  denomination  of  a  brick. 

(Lord  Denman,  Ch.  J. :  A  defendant  might  show  that  the  goods 
delivered  were  not  the  goods  ordered. 

(1)  5  B.  &  Ad.  vii.  (2)  2  Cr.  M.  &  B.  547,  656;  5  Tyr. 

535,  546. 
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Symks  Coleridge,  J. :  If  I  order  clothes,  and   the  tradesman  sends 

Nipper.       clothes,  and  of  good  cloth,  but  they  do  not  fit,  is  a  promise  to  pay 
implied  by  law  ?) 

The  defence  should  be  specially  pleaded. 

The  case  was  also  argued  as  to  the  weight  of  evidence. 

The  Court  recommended  a  stet  processus.    The  case  stood  over : 
and  no  judgment  was  ever  given  upon  the  rule. 


1840  REG.  V.  CAPEL,  Clerk  (1). 

[^82]         (12  Adol.  &  Ellis,  382—415;   8.  0.  4  P.  &  D.  87  ;   9  L.  J.  (N.  S.)  M.  C.  65; 

4  Jur.  886.) 

Under  stat.  6  &  7  Will.  IV.  c.  96,  s.  1  (2),  the  vicar  of  a  parish,  receiving 
composition  for  small  tithes,  is  to  be  rated  on  such  receipt  in  the  same  way 
as  the  occupier  of  land  ;  that  is,  on  the  sum  for  which  the  same  would  let, 
free  from  tenants'  rates  and  taxes  and  ecclesiastical  dues. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish 
of  Watford,  in  the  liberty  of  St.  Alban's,  Hertfordshire,  the  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  rate  was  made  on  all  the  lands,  houses,  shops,  warehouses, 
wharfs,  factories,  and  other  buildings  in  the  parish,  including  the 
dwelling-house  of  the  appellant,  on  an  estimate  of  the  net  annual 
value  of  the  same,  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  deducting  from  all  rent  the 
probable  average  annual  costs  of  the  repairs,  insurance,  and  other 
expenses  necessary  to  maintain  them  in  a  state  to  command 
such  rent. 

The  appellant  is  the  vicar  of  the  parish,  and  receives  compositions 
from  the  respective  occupiers  of  land  in  the  parish,  for  the  small 
tithes  arising  therein.  The  gross  annual  amount  of  the  compositions 
was  660/. ;  out  of  which  average  annual  payments  of  82/.  15«.  are 
made  by  the  vicar  for  tenants'  rates  and  ecclesiastical  dues ;  but 
the  sum  on  which  the  vicar  was  assessed,  in  respect  of  the  said 
small  tithes,  was  540/.,  being  such  a  rent  or  yearly  sum  as  the  said 
small  tithes  might  reasonably  be  expected  to  let  for  from  year  to 

(1)  Beferred  to  by  Colekidqe,  J.,  (2)  Hep.  as  to  the  Metropolis;  32&d3 

in  Reg.  v.   Westhrook  (1847)  10  Q.  B.      Vict.  c.  67,  8.  77. 
178, 188,  16  L.  J.  M.  C.  87.— -E.  C. 
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year,  free  of  all  usual  tenants'  rates  and  taxes,  and  deducting  from         Bkg. 
such  rent  a  yearly  sum,  the  amount  of  the  ecclesiastical  dues.  Capel. 

The  great  tithes  of  the  parish,  which  were  in  the  hands  of  a 
layman,  were  rated  in  a  similar  manner. 

The  occupiers  of  the  lands  in  the  said  parish  occupied  "^at  rack  [  *3S3  ] 
rents,  that  is  to  say,  the  full  rents  which  the  said  lands  were  worth  to 
be  let  at.  Such  occupiers  employed  capital  in  the  cultivation  of  such 
lands,  and  applied  their  time  and  skill  in  superintending  the  same ; 
and  the  profits  derived  from  such  cultivation  were  diflferently  pro- 
portioned to  the  net  annual  value  of  the  lands,  estimated  as  above, 
in  different  cases ;  but,  on  an  average  of  all  the  lands  in  the  parish, 
the  said  profits  amounted  to  two  thirds  of  the  net  annual  value  or 
rent  estimated  as  above. 

The  occupiers  of  shops,  warehouses,  wharfs,  and  factories,  in 
the  parish,  occupied  at  rack  rents,  and  carried  on  business  of 
various  kinds  in  their  said  premises,  and  made  profits  bearing 
different  proportions  to  the  net  annual  value  of  the  premises 
occupied  by  them  respectively  in  different  cases ;  but  such  profits, 
on  an  average  of  the  whole,  were  equal  to  the  net  annual  value 
or  rent  of  the  said  shops,  warehouses,  wharfs,  and  factories 
estimated  as  above. 

The  occupiers  of  some  of  the  houses  in  the  parish,  including 
the  appellant,  carried  on  no  business  on  such  premises  yielding 
any  profits. 

The  appellant  objected  to  the  assessment  as  unequal  and  illegal, 
alleging  that  he  was  rated  in  a  larger  proportion  to  the  full  yearly 
amount  of  the  clear  profits  of  his  tithes,  and  to  the  full  yearly 
value  of  his  dwelling-house,  than  the  occupiers  of  lands  in  the 
parish,  who  were  not  rated  enough  in  respect  of  their  rateable 
ability  as  such  occupiers,  inasmuch  as  they  were  only  rated  to 
the  amount  of  their  rents,  estimated  as  above,  which  was  a  smaller 
proportion  of  the  profits  derived  from  the  land  than  the  said  sum 
at  which  the  vicar  was  rated  bore  to  the  yearly  value  of  his  tithes ; 
and  that  the  Baid  occupiers  were  not  rated  for  any  part  of  the 
remainder  *of  their  profits,  which  amounted  on  an  average  of  [  •ss^  ] 
the  parish  to  two  thirds  of  their  rents ;  and  that  the  occupiers 
of  shops,  warehouses,  wharfs,  and  factories,  in  the  parish,  were 
not  rated  high  enough  in  respect  of  their  rateable  ability  as  such 
occupiers,  inasmuch  as  the  profits  made  from  business  carried  on 
in  the  same,  which  amounted  to  a  sum  equal  to  their  rents,  were 
not  included  in  the  estimate  of  the  annual  value  thereof  to  such 
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Rbg.  occupiers.  And  he  contended  that  such  a  reduction  in  the 
Cap£l.  assessment  on  his  tithes  and  dwelling-house  ought  to  be  made, 
as  would  bear  a  just  projTortion  to  the  assessment  made  on  the 
occupiers  of  lands,  shops,  warehouses,  wharfs,  and  factories,  or 
that  an  increase  on  the  assessments  on  the  said  occupiers  in 
respect  of  their  ability  as  such  occupiers,  ought  to  be  made, 
in  proportion  to  their  profits  respectively. 
[After  argument,  the  Court  (i)  took  time  for  consideration.] 

[  •409  ]      LoKD  Denman,   Ch.   J.,   in   [the   following]  Term,   delivered  the 

judgment  of  the  Court  : 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the 
poor  of  Watford.  The  Sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court,  upon  a  case  stating  the  assessment  to 
have  been  made  on  all  the  lands,  houses,  shops,  warehouses,  wharfs, 
factories,  and  other  buildings,  on  an  estimate  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let  from  year  to  year, 
[*4io]  free  of  all  usual  tenants'  rates  and  taxes,  and  deducting  *from 
such  rent  the  probable  annual  cost  of  the  repairs,  of  insurance, 
and  other  expenses  necessary  to  maintain  them  in  a  state  to 
command  such  rent.  The  vicarage,  or  dwelling-house  of  the 
appellant,  is  stated  to  have  been  rated  thus.  It  further  appears 
that  the  appellant,  as  vicar  of  the  parish,  receives  compositions 
for  small  tithes  from  the  occupiers  of  land,  the  gross  annual 
amount  of  which  was  660/. ;  but  the  assessment  upon  the  appellant 
was  for  540Z.,  after  deducting  82Z.  159.  for  tenants'  rates  and 
ecclesiastical  dues,  the  said  sum  of  540{.  being  such  as  the  small 
tithes  might  be  reasonably  expected  to  let  for  from  year  to  year, 
free  of  all  tenants'  rates  and  taxes,  and  deducting  from  such  rent 
the  amount  of  the  ecclesiastical  dues. 

Upon  this  state  of  facts,  the  argument  before  us  extended  over 
a  very  wide  range,  comprehending  an  examination  of  almost  all 
the  cases,  ancient  and  modern,  touching  the  rateability  of  pro- 
perty. In  our  view,  however,  it  is  neither  necessary  nor  useful 
to  pursue  the  same  course,  because  this  rate  strictly  complies  with 
the  enacting  part  of  6  &  7  Will.  IV.  c.  96,  s.  1 ;  and,  if  that 
embraces  tithes  as  well  as  land,  and  if  the  proviso  at  the  end  does 
not  interfere,  that  rate  will  be  good,  even  though  it  could  not  be 
sustained  on  the  principles  laid  down  in  former  decisions. 

Now  it  cannot  be  questioned  that  the  words  used  in  the  enactinj^j 
(1)  Lord  Denman,  Gh.  J.,  Littkdale,  J.,  Williuiue,  J.,  and  Coleridge,  J. 
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part  are  large  enough  to  embrace  tithes.  '*  Hereditaments  "  is  the  reg. 
division  under  which  a  lawyer  would  class  tithes :  the  expressed  capel. 
object  of  the  statute  is  to  break  down  distinctions,  and  establish 
uniformity  of  rating ;  and  the  rule  which  it  propounds  is  thus  far 
applicable  to  tithes,  that  they  are  demisable  at  a  yearly  rent.  It 
is  indeed  true  that  many  of  the  deductions  required  *to  be  allowed  [  *4ii  ] 
from  the  rateable  value  are  not  commonly,  and  others  perhaps 
cannot  be,  incident  to  tithes.  But,  as  they  are  incident  to  other 
hereditaments,  the  expression  of  all  such  deductions  was  necessary, 
and  indicates  no  intention  to  exclude  any  species  of  hereditaments. 
The  form  of  rate  given  In  the  schedule  was  also  relied  on,  which 
certainly  cannot  be  strictly  followed  with  regard  to  tithes.  But, 
besides  that  the  second  section,  which  prescribes  it,  by  no  means 
requires  that  this  shall  be  the  only  form  of  rate,  the  argument 
would  prove  too  much ;  for  it  would  exclude  iithes  from  the  rate 
altogether,  as  it  was  unsuccessfully  argued  that  it  excluded  personal 
property,  in  the  late  case  of  Regina  v.  Lumsdaine  (i). 

But,  supposing  tithes  to  be  within  the  enacting  part,  it  was 
strongly  contended  that  they  must  also  be  within  the  proviso, 
''  that  nothing  herein  contained  shall  be  construed  to  alter  or 
affect  the  principles  or  different  relative  liabilities  (if  any)  according 
to  which  different  kinds  of  hereditaments  are  now  by  law  rateable." 
We  were  pressed  with  a  history  of  the  introduction  of  this  proviso 
into  the  Act  in  its  passage  through  Parliament.  Of  such  facts, 
if  capable  of  being  ascertained,  we  are  not  permitted  judicially  to 
take  notice.  The  law  must  ever  be  interpreted  by  the  general 
rules  of  construction :  and  we  cannot  travel  out  of  its  language 
in  search  of  any  supposed  intention. 

This  language,  it  must  be  owned,  is  very  inartificial,  and  loose, 
to  a  degree  which  renders  the  discovery  of  a  definite  meaning  to 
all  its  parts  extremely  difficult.  To  speak  of  the  principles  on 
which  rating  has  proceeded  is  *intelligible ;  but  we  also  have  [  •4i2  ] 
to  deal  with  **  the  different  relative  liabilities"  **  according  to 
which  different  kinds  of-  hereditaments  are"  '* rateable."  If 
'' principles "  and  ''liabilities"  are  intended  to  express  the  same 
thing,  tithes  are  not  within  the  proviso;  for  the  titheholder  was 
never  rateable  on  any  principle  different  from  the  landholder. 
If  there  be  one  point  as  to  which  the  spirit  of  all  the  decisions 
is  uniform,  it  is  that  the  rate  must  be  adjusted  on  the  principle  of 
equality.     The  Court  possibly  has  not,  in  every  instance,  worked 

(1)  50  R.  li.  371  (10  Ad.  &  El.  137 ;  2  P.  &  D.  219). 
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Rbo.  out  its  purpose  successfully:  but  the  object  has  never  been  lost 
Capbl.  sight  of;  and  the  Court  has  constantly  laboured  to  find  out  the 
net  annual  produce,  after  making  proportionally  equal  deductions. 
In  the  instances  where  the  Court  may  have  failed  to  do  this,  the 
failure  has  been  principally  caused  by  the  general  practice  (pro- 
hibited by  the  late  statute)  of  rating  on  aliquot  parts  of  the  value, 
instead  of  the  whole,  and  the  consequent  difficulty  of  dividing  the 
burden  between  various  kinds  of  property ;  and,  in  a  great  degree, 
by  the  ambiguous  and  fluctuating  sense  of  many  terms  necessarily 
employed  in  speaking  of  the  subject-matters  of  the  rate. 

Viewing,  then,  the  decisions  according  to  their  avowed  intention, 
and  not  with  a  minute  reference  to  particular  expressions,  we  find 
no  variety  in  the  principles  of  rating.  But  the  word  '*  liabilities  " 
is  supposed  to  go  much  further,  and  to  set  up  the  doctrine  of 
Hex  V.  Joddrell  (i)  to  the  extent  of  showing  that  land  and  tithes 
are  under  **  different  relative  liabilities,"  which  difference  the 
proviso  meant  to  leave  untouched. 
[  •413  ]  On   this  much  canvassed  decision   we    cannot    refrain    *from 

making  some  few  remarks.  1.  It  neither  introduced,  nor  affected 
to  introduce,  any  new  law.  On  the  contrary,  the  Court  cited  it 
in  the  later  case.  Rex  v.  Adnmes  (2),  as  a  recognition  of  the  old 
principle  to  which  we  have  alluded.  2.  The  tithe  owner  had  not 
been  allowed  any  deduction  beyond  the  parochial  rates,  which 
he  paid  on  the  gross  amount  of  the  com  rent  substituted  for  his 
tithes.  Either,  therefore,  he  was  not  rated  on  the  principle  of 
what  his  own  com  rent  was  worth  to  let  after  the  usual  tenants' 
deductions,  or  it  was  assumed,  contrary  to  the  fact,  that  the  com 
rent  would  let  for  exactly  its  gross  amount,  deducting  only  the 
parochial  rates.  On  the  other  hand,  the  respondents,  the  land 
occupiers,  were  rated  on  their  actual  rents,  although  it  was 
admitted  that  a  profit  accrued  to  them  from  the  occupation, 
beyond  the  rent,  the  interest  of  capital  employed,  expenses  of 
cultivation,  and  compensation  for  trouble,  labour,  and  superin- 
tendence: they  therefore  were  rated  on  their  rack  rent;  but  it 
was  a  rent  manifestly  below  that  which  the  land  was  annually 
worth.  The  Sessions,  therefore,  in  effect  found  that  the  tithe 
composition  was  rated  at  its  yearly  value,  and  the  land  below 
its  yearly  value;  and  Rex  v.  Skingle{s)  would  be  an  authority 
to  show  that  the  appeal  was  properly  sustained. 

(1)  1  B.  &  Ad.  403.  (3)  7  T.  R.  549. 

(2)  38  R.  R.  223  (4  B.  &  Ad.  01). 
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The  language  of  the  Court  in  that  case  must  be  admitted  to  go  Bbg. 
further.  It  appears  to  lay  down  a  rule  of  general  application  and  capkl. 
of  great  importance.  This  sentence  occurs  at  p.  408.  "  Of  the 
whole  of  the  annual  profits,  or  value  of  land,  a  part  belongs  to  the 
landlord  in  the  shape  of  rent,  and  part  to  the  tenant ;  *and  when-  [  ^^i-^  ] 
ever  a  rate  is  according  to  the  rack  rent  (the  usual  and  most 
convenient  mode),  it  is,  in  effect,  a  rate  on  a  part  of  the  profit 
only."  Now,  this  important  sentence  expresses  no  general 
proposition  of  law,  nor  any  conclusion  of  fact  from  any  premises 
stated  in  the  case :  it  is  an  assumption,  in  the  most  general  terms, 
upon  a  point  much  questioned  by  those  who  have  made  such 
matters  their  peculiar  study.  It  is  certainly  inconvenient  to  make 
such  an  assumption ;  the  very  terms  **  profit  "  and  **  value,"  used 
as  synonymous,  raise  arguments  as  to  their  meaning;  and  the 
whole  proposition  is  controverted.  It  might  be  urged,  with  as 
much  show  of  reason,  that  the  rack  rent  is  the  consideration  which 
it  is  worth  while  to  give,  beyond  the  rates,  charges,  and  outgoings, 
for  the  right  to  occupy  and  take  the  actual  produce,  and  must 
always  represent  the  net  annual  value  beyond  those  outgoings,  and 
beyond  a  fit  compensation  to  the  tenant  for  his  risk,  labour,  and 
superintendence.  According  as  land  may  be  made  productive  at 
more  or  less  charge,  the  rent  which  may  be  commanded  for  the 
occupation,  in  other  words  the  net  annual  value,  will  be  more  or 
less  near  to  the  gross.  Still  this  will  not  show  that  a  rate  made 
on  the  rack  rent  in  all  cases  will  be  unequal,  because  whatever 
is  beyond  the  net  annual  value  is  not  properly  the  subject  of 
the  rate. 

In  this  part  of  the  argument,  one  consideration  is  supposed  to  be 
of  the  utmost  weight.  If  the  landlord  held  the  farm  in  his  own 
hands,  the  annual  value  would  consist  of  the  amount  of  rent  for 
which  it  might  be  let,  with  the  addition  of  the  tenant's  profit.  He 
would,  in  that  case,  have  nothing  to  deduct  but  the  ordinary 
outgoings  and  his  bailiff 's  wages.  But  who  shall  say  that  ^these  [  *415  ] 
wages  might  not  be  equal  to  the  estimated  profits  of  the  tenant  ? 
Or,  in  the  simpler  case  of  the  owner  being  entirely  his  own 
manager,  that  his  personal  labour,  withdrawn  from  other  profitable 
occupation,  was  not  of  equal  vahie?  As  a  proposition  of  law,  we 
cannot  assert  this,  nor  as  a  fact  deducible  from  scientific  axioms 
too  clear  for  controversy.  That  discussion  we  purposely  decline, 
preferring  to  say  merely  that  liex  v.  Joddrell  (i)  does  not  convince 

(1)  1  B.  &  Ad.  403. 
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Beg,        ub  that  there  was  any  difference  in  the  legal  liabilities  of  the  tithe 
CAPEL.       owner  and  the  occupier  of  land. 

If  any  case  shall  arise  in  which  the  facts  show  that  the  rule, 
though  formerly  applied  according  to  the  statute,  will  work  injustice 
to  the  tithe  owner,  there  will  be  no  more  difficulty  in  relieving  him 
than  in  relieving  one  landowner  as  against  another.  But  the  facts 
of  this  case  call  for  no  such  interposition. 

It  was  suggested  that,  in  this  view  of  the  case,  the  proviso  will 
have  no  operation.  We  are  not  quite  sure  that  it  will;  as  the 
attempt  to  apply  it  to  special  modes  of  rating  prescribed  by  some 
local  statutes  did  not  appear  very  successful.  But  this  doubt  grows 
out  of  the  language  of  the  proviso  itself,  which  expressly  avoids  to 
state  affirmatively  that  there  are  any  cases  to  which  the  proviso 
can  apply.  Certainly  something  much  more  decisive  was  requisite, 
to  defeat  an  enactment  so  simple,  practical,  and  useful. 

Ordei'  of  Sessions  affirmed. 


1840.         REG.  V.  The  EARL  of  YARBOROUGH  and  Anotheb. 

June  15. 
(12  Adol.  &  Ellis,  416—421 ;  S.  C.  3  P.  &  D.  491 ;  9  L.  J.  (N.  S.)  M.  C.  62.) 

'-        ^  The  duty  of  the  justices  in  allowing  a  poor  rate,  since  stat.  6  ft  7  Will.  IV. 

c.  96,  is  not  judicial  or  discretionary,  but  ministerial  only,  as  it  was  before 
the  Act. 

Where  a  rate  was  in  the  form  prescribed  by  sect.  2  and  the  schedule,  and 
the  justices  refused  to  allow  it  because  the  estimate  of  the  property  in  the 
rate  did  not  correspond  with  a  valuation  and  survey  made  under  sect.  3, 
and  because  it  was  not  alleged  that  since  the  survey  and  valuation  were 
made  the  value  of  property  had  been  altered,  a  mandamm  issued,  com- 
manding the  justices  to  sign  and  allow  the  rate. 

Sib  W.  W.  Follett  obtained  a  rule,  in  last  Easter  Term,  calling 
upon  li;so  justices  of  Hampshire  to  show  cause  why  a  niandamu 
should  not  issue,  commanding  them  to  sign  and  allow  a  rate  or 
assessment  made  for  the  relief  of  the  poor  in  the  parish  of  Brading, 
in  the  Isle  of  Wight,  on  the  16th  April  last. 

From  the  afiSdavits  it  appeared  that  the  Poor  Law  Commissioners, 
on  application  duly  made,  had,  under  stat.  6  &  7  Will.  lY.  c.  96, 
s.  8  (1),  ordered  that  a  survey  and  valuation  of  the  messuages,  &c., 

(1)  Sect.  3  enacts,  **That  when  it  the  churchwardens  and  overseers  or 

shall  be  made  to  appear  to  the  Poor  other  officers  competent  as  aforesaid 

Law  Commissioners  by  representation  to  the  making  and  levying  the  rate, 

in  writing  from  the  board  of  guardians  that  a  fair  and  correct  estimate  for 

of  any  union  or  parish  under  their  the  aforesaid  purposes  cannot  be  made 

common  seal,  or  from  the  majority  of  without  a  new  valuation,  it  shall  be 
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of  the  parish  of  Brading  should  be  made ;  and  the  same  was  made 
accordingly,  copies  of  which  were  delivered  to  the  parish  officers  of 
Brading  in  March,  1889.  The  rate  in  question  was  made  on 
16th  April,  1840,  and  was,  on  18th  April,  tendered  to  the  defendants 
at  Petty  Sessions  for  allowance  and  signature.  The  rate  was  in  the 
form  *pre8cribed  in  sect.  2,  and  the  schedule,  of  stat.  6  &  7  Will.  IV. 
c.  96  ;  and  proof  was  offered  that  it  was  made  upon  an  estimate  of 
the  net  annual  value  of  the  several  hereditaments  rated  thereunto,  as 
prescribed  in  sect.  1 ;  and  affidavit  was  now  made  to  the  same  effect : 
but  it  was  admitted  before  the  justices,  and  now  on  affidavit,  that 
many  properties  in  the  parish  were  assessed  in  the  rate  at  different 
annual  values  from  those  in  the  survey  and  valuation.  The 
justices  thereupon  refused  to  allow  the  rate. 

Sir  J.  Campbell,  Attorney-General,  Erie,  and  Kinglake  now 
showed  cause : 

The  justices  were  right  in  not  allowing  the  rate.  Sect.  1  of 
stat.  6  &  7  Will.  lY.  c.  96,  directs  that  no  rate  shall  be  allowed 
which  is  not  upon  such  an  estimate  as  there  prescribed ;  and  the 
justices,  when  it  was  brought  to  their  knowledge  that  this  was  not 
such  an  estimate,  as  appeared  by  its  variance  from  the  valuation, 
were  bound  to  disallow  it. 

(Fatteson,  J. :  Have  the  justices  any  discretion  as  to  the 
allowance  of  a  rate  ?) 

They  cannot  investigate  the  grievances  of  particular  rate  payers ; 
but  they  are  bound  to  see  that  the  express  terms  of  the  statute  are 
complied  with. 

* 

(Patteson,  J. :  The  parish  officers  may  think  the  valuation 
wrong.) 

The  object  of  sect.  8  must  have  been  to  make  the  valuation  con- 
clusive.    Sect.  1  renders  the  duty  of  the  magistrates  no  longer 


lawful  for  the  Poor  Law  Commis- 
sioners/  where  they^  shall  see  fit,  to 
order  a  survey,  with  or  without  a 
map  or  plan,  on  such  scale  as 
they  shall  think  fit,  to  be  made 
and  taken  of  the  messuages,' lands, 
and  other  hereditaments  liable  to 
poor  rates  in  such  parish,  or  in  all  or 
any  one  or  more  parishes  of  such  a 
union,  and  a  valuation  to  be  made  of 


the  said  messuages,  lands,  and  other 
hereditaments,  according  to  their 
annual  value,  and  to  direct  such 
guardians  to  appoint  a  fit  person  or 
persons  to  make  and  take  every  such 
survey,  map  or  plan,  and  valuation." 
[See  now,  however,  the  provisions  as 
to  valuation  contained  in  the  Union 
Assessment  Committee  Act,  1862  (2o  & 
26  Vict.  c.  103)].— B.  0. 


Bko. 

V. 

The 
Eabl  of 

Yab- 
bobouoii. 


[  '^n  ] 
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Keg.  merely  ministerial,  as  it  was  before,  bat  judicial,  so  far  as  respects 

Xh'e  fulfilling  the  requisites  of  that  section.     The  variance  from  the 

^ISi^'  valuation  might  be  justified  if  the  parish  officers  had  suggested 

BOROUGH,  that  any  alteration  in  the  values  had  occurred  since  the  valuation 

[  •418  ]  *was  made. 

(Patteson,  J. :  Is  it  not  enough  that  the  rate  is  professedly  made 
on  the  estimate  prescribed  by  sect.  2,  and  in  the  proper  form?) 

The  statute  has  provided  for  the  proper  form  by  sect.  2 ;  but 
sect.  1  goes  further,  and  makes  it  incumbent  on  the  justices  to  see 
that  the  estimate  really  has  been  made  as  there  prescribed. 
According  to  the  present  suggestion,  sect.  1  would  be  superfluous. 
Even  under  stat.  43  Eliz.  c.  2,  s.  1,  though  it  has  been  decided 
that  the  duty  of  the  justices  was  ministerial  only,  the  words  scarcely 
warrant  such  a  construction,  as  Bulleb,  J.  remarks  in  Eex  v. 
Hamstall  Ridware  (i).  The  proper  course,  if  a  valuation  be  disputed, 
is  pointed  out  by  sect.  6,  which  gives  an  appeal  against  the  rate  on 
the  ground  of  improper  valuation,  at  the  quarterly  special  Sessions. 

(Patteson,  J. :  There  is  no  appeal  against  the  valuation  itself. 
What  remedy  by  appeal  would  there  be  if  the  justices  did  not  allow 
the  rate  ?) 

The  object  was  to  secure  **  one  uniform  mode  of  rating,"  **  and  to 
lessen  the  cost  of  appeal  against  an  unfair  rate."  Under  the  Poor 
Law  Amendment  Act,  4  &  5  Will.  IV.  c.  76,  s.  36,  the  guardians  of 
unions  have  power  to  assess  the  value  in  the  several  parishes ; 
"  and  all  rates  grounded  on  every  such  valuation  or  assessment 
shall  be  made,  allowed,  published,  aiid  recovered  in  such  and  the 
same  manner  as  rates  for  the  relief  of  the  poor  are  now  by  law 
made,  allowed,  published,  and  recovered ;  and  the  rate  payers  shall 
have  the  like  power  of  appeal  against  such  last-mentioned  rates  as 
any  persons  now  have  against  rates  made  for  the  relief  of  the  poor." 
Sect.  2  of  stat.  6  &  7  Will.  IV.  c.  96,  carries  out  the  intention 
[  •411)  ]  of  this  provision  *rather  more  fully,  by  enabling  single  parishes  to 
have  a  valuation.  In  each  case  the  allowance  of  the  rate  seems 
to  be  restricted  to  the  case  w^here  the  valuation  has  been  followed. 

Sir  W.  W.  Follett  and  Pouldeny  contra,  were  stopped  by  the 
Court. 

(1)  3  T.  K.  380,  3«2. 


VOL.  LIT.]       1840.     Q.  B.     12  AD.  &  EL.  419—420.  589 

Lord  Denman,  Ch.  J. :  Keo. 


r. 


I  believe  some  sarprise  was  created  when  it  was  first  held  that        Thb 
the  act  of  justices,  in  allowing  a  poor  rate  under  stat.  48  Eliz.  c.  2,        yab- 


BOROnOH. 


8.  1,  was  only  ministerial  (i).  That,  however,  has  been  long 
acquiesced  in.  The  new  law,  stat.  6  &  7  Will.  lY.  c.  96,  which  was 
passed  to  settle  the  rule  of  rating,  does  not  in  terms  make  any 
change  in  this  respect.  It  does,  indeed,  introduce  an  enactment 
which  appears  so  far  inconsistent  with  the  previous  law,  that  it 
might  seem  that,  if  the  magistrates  found  a  rate  to  be  in  its 
terms  contrary  to  the  enactments  in  sect.  1,  they  could  refuse  to 
allow  it;  yet,  even  in  such  a  case,  I  can  hardly  think  that  the 
statute  meant  this.  The  inconvenience  would  be  great.  At  the 
time  when  stat.  43  Eliz.  c.  2,  passed,  few  persons  could  write 
besides  the  justices  of  peace ;  so  that  their  allowance  was  wanted 
as  a  formal  ministerial  authentication.  I  do  not  see  that  the 
intention  is  now  changed,  though  it  is  true  that  now  parish  officers 
have  usually  better  attainments  than  in  former  times ;  and,  by 
sect.  2  of  stat.  6  &  7  Will.  IV.  c.  96,  they  are  required  to  sign  the 
declaration  at  the  foot  of  the  form  in  the  schedule.  I  do  not  wish 
to  shrink  from  saying  that  the  magistrates  would  not  be  justified  in 
refusing  ''^to  allow  a  rate  on  account  of  their  differing  in  opinion  [  *420  ] 
from  the  overseers  as  to  the  value.  Then  the  valuation  makes  no 
difference.  It  is  certainly  convenient  that  the  overseers  should  be 
furnished  with  such  means  of  knowledge;  but  still  they  are  to 
exercise  their  judgment.  If  the  magistrates  refuse  to  allow,  there 
can  be  no  appeal,  and  consequently  no  remedy.  Although,  there- 
fore, it  was  very  natural  that  the  magistrates  should  suppose  that 
their  power  was  altered  by  the  new  statute,  I  think  that  view  is 
erroneous. 

LlTTLEDALE,  J.  : 

I  think  the  magistrates  have  the  same  power  that  they  had 
before  stat.  6  &  7  Will.  IV.  c.  96.  The  parish  officers  may  do 
wisely  to  adopt  the  valuation :  but  they  are  not  bound  to  do  so ; 
they  may  find  gross  mistakes  in  it.  If  the  justices  refuse  to  allow 
the  rate,  there  is  no  power  to  amend ;  and  therefore  there  will  be 
no  rate.  We  should  then  have  to  grant  a  mandamus  to  make  a 
rate.  The  Act  provides  for  two  stages  of  appeal,  but  not  for  a 
proceeding  like  this  by  way  of  appeal  against  the  rate. 

(1)  See  1  Nol.  P.  L.  63  (4th  ed.). 
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Reg.         Pattbson,  J. : 

r. 
The  I  do  not  wonder  that  sect.  1  led  the  magistrates  to  believe  that 

Tab-         they  had  the  power  which  they  have  exercised.     Yet  I  cannot  think 
BOROUGH.     |.jjj^j  ijJj^  j.jgjj|.  construction.     Sect.  1  does  not  require  that  the 

rates  shall  be  made  on  an  estimate  which  shall  satisfy  the  magis- 
trates. If,  then,  the  parish  officers  make  the  declaration  in  the 
schedule,  that  the  particulars  are  correct  as  far  as  they  have  been 
able  to  ascertain,  according  to  their  best  endeavours,  and  the 
magistrates  do  not  disbelieve  that,  it  is  enough,  though  it  should 
[  •421  ]  ultimately  turn  out  that  the  estimate  is  wrong.  The  *error  of  the 
magistrates  consists  in  supposing  that  the  rate  was  to  satisfy  their 
minds,  the  intention  being  only  that  it  should  be  authenticated  in 
their  presence.  Then  it  is  argued  that,  although  there  would  be  an 
exception  if  the  value  had  altered  since  the  valuation,  the  valuation 
must  be  binding  in  all  other  cases.  But  I  cannot  go  even  so  far 
as  that.  Even  in  sect.  85  of  stat.  4  &  5  Will.  lY.  c.  76,  which  has 
been  referred  to,  it  is  not  said  that  no  rates  shall  be  allowed  except 
such  as  are  grounded  on  the  valuation,  nor  that  all  rates  are  to  be 
grounded  upon  it. 

Williams,  J. : 

I  agree  in  the  interpretation  that  has  been  put  upon  the  Act ; 
and  I  agree,  also,  that  there  is  quite  enough  in  the  Act  to  have  led 
the  magistrates  to  imagine  that  they  had  the  power  which  they 
have  exercised.  If  I  had  not  seen  that,  in  the  sixth  section,  provi- 
sion is  made  for  exercising  that  power  at  another  period  than  that 
of  allowance,  I  cannot  say  what  the  effect  of  sect.  1  would  have 
been  upon  my  opinion.  But  I  do  not  see  why  there  should  be  that 
distinct  provision  for  exercising  such  a  power  of  investigation,  if  it 
was  to  be  exercised  at  an  earlier  stage  of  the  proceedings.  So  long, 
therefore,  as  the  form  prescribed  in  the  second  section  is  observed, 
I  think  that  the  power  of  the  magistrates  as  to  allowing  the  rate  is 
merely  what  they  had  before  the  Act. 

Ride  absolute. 
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EEG.    V.    The    TKUSTEES    of    the    OXFORD    and  is^o. 

WITNEY  TURNPIKE  ROADS.  '^''—' 

(12  Adol.  k  Ellis,  427—428 ;  S.  0.  4  P.  &  D.  154 ;  6  Jur.  216,  n.)  t  *27  ] 

The  Court  will  not  entertain  an  application  for  a  mandamu$  to  repair 
a  road. 

So  held,  where  the  question  was,  which  of  two  parties  was  liable  to  the 
repair,  under  local  Acts  of  Parliament. 

A  RULE  nisi  was  obtained  in  last  Easter  Term  for  a  mandamus, 
commanding  the  above  mentioned  trustees  to  repair,  and  keep  in 
repair,  that  part  of  the  said  roads  which  lies  between  the  church  of 
the  parish  of  St.  Peter  le  Bailey,  in  the  city  of  Oxford,  and  the 
"  Holly  bush  "  Inn,  in  the  county  of  Oxford.  The  application  was 
made  by  the  commissioners  for  paving  and  lighting  the  city  of 
Oxford,  who  contended  that  the  portion  of  road  in  question  was 
repairable  by  the  trustees,  acting  under  stat.  5  &  6  Will.  lY.  c.  ciii., 
local  and  personal,  public.  The  trustees  (who  had  repaired  the 
piece  of  road  before  the  passing  of  an  earlier  statute,  5  &  6  Will.  IV. 
c.  Ixix.,  local  and  personal,  public)  alleged  that,  since  that  Act,  it 
was  no  longer  repairable  by  them,  being  a  street  within  the  city  of 
Oxford ;  and  the  affidavits  in  opposition  to  the  rule  stated  facts  on 
which  the  trustees  relied  as  showing  it  to  be  so. 

Sir  W.  W.  Follett  (with  whom  was  Butt)  now  showed  cause, 
and  contended  that  the  affidavits  were  a  conclusive  answer.  He 
was  stopped  by  the  Court. 

Talfcnird,  Serjt.  (with  whom  was  Keating),  contra,  relied  upon 
certain  provisions  in  the  first-mentioned  local  Act. 

(Lord  Denmak,  Ch.  J. :  I  know  no  instance  of  a  mandamus  to 
repair  a  road.     This  case  should  be  put  in  the  same  train  as  the 
Barnard  Castle  case,  which  was  *before  us  in  the  present  Term  (i),       [  '^28  ] 
by  the  parish   submitting  to  an  indictment,  and  calling  on  the 
trustees  for  contribution  to  the  fine.) 

In  Rex  V.  The  Commissioners  of  Llandih  Roads  (2)  it  was  not  denied 
by  the  Court  that  a  mnndamus  to  repair  roads  might  issue. 

(1)  May    27th,    1840.      The     case  stat.  5  &  6  Will.  IV.  c.  50,  ss.  94,  93  ; 

(Reginay,  The  Inhabitants  of  Barnard  Bex  v.  St,  George ,  Hanover  Square^  13 

Castle)  came  before  the  Ck)urt  again  B.  B.  792  (3  Camp.  222) ;  Bex  y.  Ntther^ 

in  Hilary  Term  (January  2dth),  1841.  thong,  2  B.  &  Aid.  179. 
See  stat.  3  Geo.  IV.  c.  126,  s.  110  ;  (2)  1  B.  B.  466  (2  T.  B.  232). 
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Reg.         Lord  Denman,  Ch.  J. : 


r. 


The  If  we  entertained  applications  for  writs  of  mandamus  in  such 

Tbubtees  of  •  1     V 

THE  OxFOBD   cases,  we  might  have  to  try  questions  of  guilty  or  not  guilty  on  the 

Turnpike     ^^^  of  the  roads,  and  all  questions  affecting  the  liability.     I  have 
Roads.       suggested  the  mode  which  ought  to  be  adopted. 

LiTTLEDALB  and  Patteson,  JJ.  (i)  concurred. 

Rtde  discliarged. 


1840.  DOE  D.  ELIZABETH  THOMAS  and  Another  r. 

•^'!!ll^-  ANN  BEYN0N(2). 

[  ^31  ]  (12  Adol.  &  Ellis,  431—437 ;  S.  C.  4  P.  &  D.  193;  9  L.  J.  (N.  S.)  Q.  B.  359.) 

Devise  of  land  to  the  testator's  niece  Mary  B.  for  life,  remainder  to 
''her  three  daughters,  Mary,  Elizabeth,  and  Ann,"  in  fee,  as  tenants  in 
common.  At  the  date  of  the  will  Mary  B.  had  two  legitimate  daughters, 
Mary  and  Ann,  living ;  and  one  illegitimate,  named  Elizabeth :  Held,  that 
extrinsic  evidence  was  admissible  to  rebut  the  claim  of  Elizabeth  by  showing 
that  Mary  B.  formerly  had  a  legitimate  daughter,  named  Elizabeth,  who 
died  some  years  before  the  date  of  the  will ;  and  that  the  testator  did  not 
then  know  of  her  death,  or  of  the  birth  of  the  illegitimate  daughter. 

Held,  also,  in  ejectment  for  the  land  by  the  illegitimate  daughter,  that 
letters  purporting  to  have  been  written  and  sent,  thirty  years  before,  by 
the  testator  to  his  niece  Mary  B.,  and  produced  from  the  proper  custody, 
were  admissible  against  the  plaintiff,  without  proof  of  the  handwriting,  to 
show  his  apprehension  of  the  state  of  Mary  B.'s  family. 

Ejectment  on  the  several  demises  of  Elizabeth  Thomas  and 
Elizabeth  Beynon. 

On  the  trial,  before  Erskine,  J.,  at  the  Monmouth  Spring 
Assizes,  1889,  the  lessor  of  the  plaintiff  claimed  under  the  will 
of  one  Lewis,  dated  June,  1801,  which  contained  the  following 
devise.  **  I  give  and  devise  all  that  my  messuage,  farm,  lands  and 
hereditaments,  situate  in  the  parish  of  Llanover  in  the  county  of 
Monmouth,  now  in  the  occupation  of  my  tenant  James  Morgan, 
unto  my  niece  Mary  Beynon  of  the  city  of  Bristol,  widow,  for  and 
during  the  term  of  her  natural  life;  and  from  and  after  her 
decease,  I  give  and  devise  the  same  unto  her   three  daughters, 

(1)  Coleridge,  J.  was  at  Nisi  Prius,  6  Ch.  361,  42  L.  J.  Ch.  24;  In  re 
Williams,  J.  in  the  Bail  Court.  Parker,  Bentham  v.    Wilsofi  (1881)  17 

(2)  Compare  Qraiit  v.  Grant  (C.  P.  &  Ch.  Div.  262,  60  L.  J.  Ch.  639 ;  In  re 
Ex.  Ch.  1870)  L.  R.  6  C.  P.  380,  Taylor,  Cloak  v.  Hammond  (1886)  34 
727,  39  L.  J.  0.  P.  140,  272.      And  Ch.  D.  265,  66  L.  J.  Ch.  171.— B.  C. 

Re  Mlmvet^B  Trwta  (1871)  L.  B. 
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Mary,  Elizabeth,  and  Ann,  to  take  in  equal  parts  and  shares  as       DoEd. 

Thom  as 

tenants  in  common,  and  to  their  respective  heirs  and  assigns  for  ^, 

ever.*'     The  will  was  signed  with  the  testator's  mark  only.  Bbynon. 

Mary  Beynon,  the  niece  of  the  testator  mentioned  in  the  will, 
had  married  in  1785.  Her  first  daughter  was  named  Mary,  who 
died  unmarried,  and  without  issue,  in  1831. 

In  1795  her  second  daughter,  named  Elizabeth,  was  born,  who 
died  at  the  age  of  six  weeks. 

In  1797,  she  had  a  third  daughter  named  Ann,  who  was  the       [  4B2  ] 
defendant. 

In  1798,  after  the  decease  of  her  husband,  she  had  an  illegitimate 
daughter  who  was  christened  by  the  name  of  Elizabeth  Thomas, 
and  was  one  of  the  lessors  of  the  plaintiff ;  and  in  1799,  she 
married  T.  Thomas. 

On  the  death  of  the  testator  in  1802,  the  testator's  niece  took 
possession  of  the  estate  devised  to  her,  and  retained  it  till  her  death 
in  1837,  when  the  defendant  entered,  claiming  as  sole  survivor  of 
the  three  daughters  mentioned  in  the  will ;  whereupon  this  action 
was  brought  by  the  natural  daughter  Elizabeth,  to  recover  a  share 
in  the  premises. 

At  the  trial  the  defendant  offered  to  show  that  the  testator  never 
knew  of  the  existence  of  Elizabeth,  the  lessor  of  the  plaintiff;  that 
her  birth,  and  the  second  marriage  of  her  mother  to  Thomas,  had 
been  always  carefully  concealed  from  him ;  and  that  he  addressed 
letters  to  her  as  Mary  Beynon,  after  such  marriage.  For  this 
purpose  letters,  purporting  to  be  written  and  sent  by  the  testator 
to  "Mrs.  Beynon"  from  the  year  1796  to  the  end  of  1800,  and 
found  in  the  possession  of  Mrs.  Thomas  at  the  time  of  her  death, 
were  put  in  evidence.  They  accompanied  presents  sent  by  the 
testator  to  her,  and  were  brought  by  a  carrier.  Some  had  a 
post-mark  on  them;  others  not.  It  was  not  proved  that  the 
testator  could  write.  It  was  objected  that  no  parol  evidence  was 
admissible  to  show  that  Elizabeth  Thomas,  the  daughter,  was  not 
intended ;  and  that  the  handwriting  of  the  letters,  though  thirty 
years  old,  ought  to  be  proved.  The  learned  Judge  admitted 
the  evidence  and  the  letters,  and  left  it  to  the  jury  to  say 
whether  the  "^testator  meant  to  include  Elizabeth,  the  illegitimate  [  *r^v»  ] 
daughter,  in  the  devise,  there  being  no  proof  that  he  knew  of 
the  death  of  Elizabeth  the  legitimate  daughter,  or  of  the  birth 
of  the  lessor  of  the  plaintiff.  The  jury  found  a  verdict  for  the 
defendant. 

R.R. — ^VOL.  LIV.  38 
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Dor  d.  In  the  following  Easter  Term,  Carrington  obtained  a  rule  nisi  on 

«;.  both  the  points  taken  at  the  trial. 

Beynok. 

Talfourd,  Serjt.  now  showed  cause  (i) : 

(On  the  point  of  the  admissibility  of  extrinsic  evidence  to  show 
which  daughter  was  meant  by  the  Elizabeth  named  in  the  will, 
he  was  stopped  by  the  Court,  who  referred  to  Lord  Cheyney's 
case  (2).)  As  to  the  letters,  no  proof  of  the  handwriting  was 
required.  There  was  some  evidence  that  they  came  from  the 
testator  through  a  carrier ;  but  this  was  needless.  It  was  enough 
to  show  that  they  were  found  among  the  letters  addressed  to,  and 
in  the  possession  of,  Mary  Beynon,  afterwards  Mary  Thomas.  In 
the  case  of  Bere  v.  Ward  (3),  which  was  tried  several  times,  an 
old  letter,  produced  from  the  custody  of  a  descendant  of  the  writer 
among  other  family  papers,  was  admitted  without  proof  of  the 
signature  or  handwriting.  In  Wynne  v.  Tyrwhitt  (4),  entries  by 
deceased  stewards,  produced  from  the  custody  of  a  living  steward, 
were  admitted  without  proof  of  handwriting,  because  they  were 
thirty  years  old ;  and  the  Court  considered  the  rule  as  extending 
to  "letters  and  other  written  documents,"  and  as  not  confined 
to  deeds  or  wills. 

[  434  ]  R.  V.  Richards  and  Carrington,  contra  : 

Elizabeth  Thomas  was  the  only  person  in  being  at  the  date 
of  the  will,  who  answered  the  description  in  it.  If  there  had 
been  then  two  Elizabeths  alive,  the  evidence  might  have  been 
admissible.  But,  here,  no  other  Elizabeth  had  been  in  being  for 
six  years.  The  fact  of  illegitimacy  will  not  prevent  a  devisee  from 
taking  by  the  name  of  child  or  daughter :  Wilkinson  v.  Adam  (5). 
In  Gill  V.  Shelley  (6),  an  illegitimate  child  was  allowed  to  take  jointly 
with  a  legitimate  one,  by  the  general  name  of  "children  of  the 
late  M.  G.''  Most  of  the  cases,  decided  against  the  admission  of 
illegitimate  children,  have  been  where  the  supposed  father  was 
named ;  a  deeeription  obviously  liable  to  more  uncertainty  than 
where  the  mother  is  named.  If,  therefore,  the  lessor  of  the 
plaintiff  may  take  by  the  name  of  daughter,  and  there  was  no 
person  besides,  named  Elizabeth,  who  could  take  by  the  description 

(1)  Before  Loi^  Denman,  Ch.  J.,  (4)  23  B.  B.  311  (4  B.  ft  Aid.  376). 
Patteson  and  Williams,  JJ.  (o)  12  B.  B.  255  (I  V.  &  B.  422). 

(2)  5  Co.  Bep.  68  a.  (6)  Wigram  on  the  Application  of 

(3)  Phillippe  &  Amos  on  Evidence,  Extrinsic  Evidence  to  the  Inteipreta- 
652,  8th  ed.  tion  of  Wills,  p.  44  (3rd  ed.). 
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in  the  will  at  the  time  of  publishing  it,  it  would  be  against  principle  Due  d. 
and  of  dangerous  tendency  to  admit  inquiries  into  the  meaning  of  "^^^s 
the  devisor.  The  devise  is  wholly  void  in  this  case,  if  Elizabeth  ^^^ynon. 
Thomas  cannot  take,  for  no  other  devisee  can  take  her  share.  It 
must  go  to  the  heir-at-law.  As  to  the  letters,  there  is  a  wide 
difference  between  deeds  and  wills  conveying  property,  and  letters. 
The  former  are  admissible,  because  they  have  followed  the 
devolution  of  the  property  to  which  they  relate ;  and  this  is  some 
check  to  forgery.  The  forgery,  too,  is  indictable ;  whereas  letters 
may  be  forged  with  impunity  for  the  purposes  for  which  these  were 
offered  in  evidence.  The  object  of  the  testator  *may  be  entirely  [  •435  ] 
defeated  by  papers,  written  by  an  unknown  or  interested  party,  for 
the  express  purpose  of  a  particular  action.  A  will  may  thus  be 
forged  in  effect,  but  without  the  danger  of  any  penalties.  Where 
entries  or  instruments  are  admitted  to  prove  themselves,  the  case 
is  usually  one  in  which  the  evident  antiquity  of  the  document 
gives  it  a  sanction ;  or  some  interest  passes  by  it ;  or  the  contents 
tend  to  charge  the  writer ;  or  a  comparison  with  admitted  hand- 
writing is  practicable.  If  such  evidence  as  the  present  has  been 
received  in  former  cases  at  Nisi  Frius,  it  is  time  that  the  law  should 
be  reconsidered  upon  principle.  If,  indeed,  it  had  been  shown  that 
the  testator  sent  them,  it  would  have  been  superfluous  to  prove  the 
handwriting;  but  there  was  nothing  to  connect  the  carrier,  who 
brought  them,  with  the  testator,  so  as  to  satisfy  a  jury  that  they  in 
fact  ever  came  from  him. 

Cur.  adv.  vidL 

On  a  subsequent  day  of  these  sittings  (June  24th),  the  judgment  « 

of  the  Court  was  delivered  by 

Lord  Denman,  Ch.  J. : 

In  this  case  two  questions  on  points  of  evidence  arose,  both 
of  sufficient  importance  to  require  much  consideration.  Landed 
property  was  devised  by  will,  dated  in  1801,  to  Mary  Beynon  for 
life,  remainder  to  her  three  daughters,  Mary,  Elizabeth,  and  Ann, 
in  fee.  The  lessor  of  the  plaintiff  claimed  to  be  Elizabeth.  Mary 
Beynon  had  had  three  legitimate  daughters  born  in  the  order,  and 
named,  as  stated  in  the  will.  Elizabeth  lived  only  six  months,  and 
had  been  dead  between  five  and  six  years  at  the  date  of  the  will. 
Mary  and  Ann  were  then  living.  Mary  Beynon  became  a  widow 
in  1797.     Afterwards,  and  before  the  date  of  *the  will,  she  had  an       [  **36  ] 

88—2 
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Dob  d.       illegitimate  daughter,  whom  she  named  Elizabeth,  and  who  is  the 

„.  lessor  of  the  plaintiff. 

Bbynon,  rpjj^  learned  Judge  held  that  the  words  of  the  will  ptimd  facie 

imported  legitimate  children ;  and  that,  although  the  illegitimate 
daughter  might  be  included,  yet  it  lay  on  the  lessor  of  the  plaintiff 
to  show  that  the  testator  so  intended.  Evidence  was  gone  into,  and 
the  jury  were  fully  satisfied  that  the  testator  intended  Elizabeth,  the 
legitimate  daughter,  whom  he  did  not  know  to  be  dead,  and  not  the 
lessor  of  the  plaintiff,  of  whose  existence  he  was  ignorant,  and  whose 
birth  had  been  studiously  concealed  from  him. 

On  the  argument  in  support  of  a  rule  for  a  new  trial,  the 
reception  of  this  evidence  was  objected  to  on  the  ground  that  as 
a  person  existed  at  the  time  of  the  making  of  the  will  who  fully 
answered  the  description  in  the  devise,  there  was  no  ambiguity, 
and  of  course  no  evidence  could  be  admissible  to  remove  any ;  still 
more  as  that  person  was  the  only  one  who  did  answer  the 
description ;  and  it  was  further  urged  that,  although  another 
person  formerly  existed,  who,  if  living,  would  also  have  answered, 
even  more  fully,  the  description  in  the  devise,  yet  that  the  death  of 
that  person  conclusively  prevented  the  application  of  the  words  of 
the  devise  to  her.  But  that  death  is  in  truth  a  mere  accident,  and 
can  have  no  other  effect  in  determining  the  sole  point  in  issue,  the 
meaning  attached  by  the  testator  to  his  own  language,  than  by 
showing  the  improbability  of  the  intention  supposed.  Under  these 
circumstances  we  think  that  the  learned  Judge  was  right  in 
requiring  some  proof  that  the  testator  intended  to  include  the 
illegitimate  daughter  Elizabeth  in  the  devise  in  question;  and 
[  •437  ]  that,  in  order  to  establish  or  to  rebut  that  proposition,  *all  the 
circumstances  of  the  family,  the  intercourse  which  the  testator  had 
with  Mrs.  Beynon  and  her  children,  and  his  knowledge  of  their 
number  and  names,  were  properly  laid  before  the  jury ;  and  that 
it  was  the  duty  of  the  jury  to  interpret  the  devise  with  reference  to 
all  such  evidence.  No  declarations  of  the  testator  were  in  this  case 
offered  in  evidence,  and,  therefore,  the  distinctions  taken  in  some 
recent  cases  (i)  on  that  head  need  not  be  examined. 

Another  objection  was  taken  on  the  argument,  namely,  to  the 
reception  of  letters  thirty  years  old,  purporting  to  be  written  by  the 
testator  to  Mrs.  Beynon ,  without  proof  of  his  writing.  In  fact,  there 
was  evidence  to  show  thiit  these  identical  papers  had  been  sent  by  the 
testator  by  a  carrier,  about  the  time  of  their  date,  to  Mrs.  Beynon. 

(1)  See  Due  d.  Allen  v.  Alltiif  2*ost,  p.  60li, 
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We  do  not  think  it  necessary  that  it  should  be  so  proved,  but,  in        doe  ii. 
conformity  with  what  was  done  at  Nisi  Prius  by  Lord  Chief  Justice       ^hojias 
Dallas  in  the  case  of   Bere  v.   Ward,   we  think  that  they  were      Bbynon. 
properly  admitted. 

Some  question'  was  attempted  to  be  raised  as  to  their  coming  from 
the  proper  custody,  but  the  objection  on  that  ground  entirely  failed. 
There  is  therefore  no  reason  for  a  new  trial,  and  the  rule  must  be 
discharged. 

Ride  duchafged. 


DOE  D.  NORTON  and  Others  v.  WEBSTER.  i840. 

June  19. 
(12  Adol.  &  Ellis,  442-450 ;  S.  C.  4  P.  &  D.  270 ;  9  L.  J.  (N.  S.)  Q.  B.  373 ;  

4  Jur.  1010.)  [  442  J 

Where  a  deed  purported  to  convey  **  a  messuage  or  tenement  formerly 
used  as  a  workhouse,  in  the  occupation  of  W.  with  the  appurtenances/' 
and  it  was  shown  that  there  was  a  small  garden  adjoining,  which  had 
been  always  occupied  by  W.  as  master  of  the  workhouse :  Held,  that  the 
garden  passed,  and  that  the  grantor  could  not  afterwards  be  admitted  to 
narrow  the  operation  of  his  grant  by  showing  that  the  conditions  of  sale, 
signed  by  the  purchaser  at  the  time  of  the  sale,  expressly  excepted  the 
garden ;  or  by  proving  subsequent  declarations  of  the  grantee  that  it  had 
not  been  purchased  by  him. 

The  Union  and  Parish  Property  Act,  1835  (to  facilitate  the  conveyance  of 
workhouses,  &c.)  does  not  transfer  the  legal  estate  in  a  parish  workhouse 
from  the  overseers  and  churchwardens  to  the  guardians  of  the  union  of 
which  the  parish  forms  a  part,  though  sect.  3  authorizes  the  guardians  to 
**8ell,  exchange,  let,"  ** dispose  of,**  ** convey,  assign,*'  and  ** transfer'*  it 
to  the  purchasei's. 

The  Judge  at  Nisi  Prius  is  judge  of  fact,  as  well  as  law,  on  a  question  of 
the  competency  of  a  witness  arising  on  the  voire  dire;  but  his  opinion  on 
the  facts  is  subject  to  review  in  the  Court  above,  which  will  uphold  his 
opinion  where  the  evidence  of  disqualification  is  ambiguous,  and  the  Judge 
has  admitted  the  witness. 

Ejectment  for  lands  in  Northamptonshire  on  a  demise  by  W.  Norton 
and  J.  Wheeler,  **  as  churchwardens  of  the  parish  and  parish  church 
of  Bugbrook  in  the  said  county/*  and  J.  Brown  and  C.  Norton  "  as 
overseers  of  the  poor  of  the  said  parish  ;  "  and  a  demise  by  Norton 
and  Wheeler  ^*  as  churchwardens  of  the  parish  aforesaid." 

On  the  trial  of  the  cause  at  the  Northampton  Spring  Assizes,  1889, 
before  Bosanquet,  J.,  it  appeared  that  certain  ^premises,  including  [  *443  ] 
the  parish  workhouse,  had  been  put  up  for  sale  in  1838  in  pursuance 
of  stat.  5  &  6  Will.  lY.  c.  69,  and  that  the  defendant  became  the 
purchaser  of  one  lot.  The  deed  of  conveyance,  dated  27th  September 
in  the  last-mentioned  year,  purported  to  convey  to  the  defendant 
''  all  that  messuage  or  tenement  formerly  used  as  the  parish  work-* 
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DoEd.        house,  but  now  in  the  occupation  of  W.  Webster  "  (the  defendant), 

No  ''TON 

r.  "  and  all  those  seven  cottages  or  tenements,  with  small  gardens  and 

Wbbstkb.  appurtenances  thereto,  now  in  the  several  tenures  or  occupations  of  " 
(here  certain  tenants  were  named),  ''all  which  said  premises  are 
situate,  standing,  and  being  in  the  parish  of  Bugbrook  aforesaid, 
together  with  the  appurtenances  thereunto  belonging."  The  con- 
veyance was  under  the  seals  of  the  Poor  Law  Commissioners  of 
England  and  Wales,  and  of  the  guardians  of  the  Northampton  Union 
(of  which  the  parish  of  Bugbrook  was  a  part),  and  was  signed  by 
the  two  churchwardens  (being  the  same  persons  who  were  the  lessors 
of  the  plaintiff,  and  described  as  churchwardens  in  the  declaration), 
and  by  the  overseers  for  the  time  being.  Two  of  the  witnesses, 
tendered  on  behalf  of  the  plaintiff,  admitted,  on  the  voire  dire,  that 
they  were  parishioners  of  Bugbrook,  and,  upon  the  application  of  the 
churchwardens  before  action  brought,  had  agreed  to  contribute  to 
the  expenses  of  the  action,  each  in  *'  the  proportion  of  the  land  in 
his  occupation,"  but  had  made  no  such  agreement  with  the  plaintiff's 
attoi*ney.  They  were,  thereupon,  objected  to  as  incompetent ;  bat 
the  learned  Judge  overruled  the  objection,  being  of  opinion  that  the 
engagement  of  the  witnesses  probably  had  reference  only  to  their 
liability  as  rateable  parishioners,  and  was  not  intended  to  subject 
[  ^^44  ]  them  to  liability  as  on  a  personal  contract  *with  the  parish  officers. 
One  of  the  questions  in  dispute  on  the  trial  was,  whether  a  small 
piece  of  land  adjoining  the  workhouse,  which  had  been  usually 
occupied  as  a  garden  jointly  with  it,  and  which  the  defendant,  as 
master  of  the  workhouse,  had  used  for  that  purpose  up  to  the  time 
of  the  sale,  was  included  in  the  conveyance.  For  the  purpose  of 
showing  that  this  land  was  not  included  in  the  purchase,  but  was 
expressly  excepted,  the  conditions  of  sale,  signed  by  the  defendant 
himself  just  after  the  sale,  were  offered  in  evidence  on  the  part  of 
the  plaintiff,  and  also  subsequent  declarations  of  the  defendant 
himself  as  to  the  extent  of  his  purchase.  The  evidence  was 
objected  to  by  the  defendant,  but  admitted  by  the  learned 
Judge.  It  was  also  objected  that  the  legal  estate  in  the  premises 
was  transferred  by  the  recent  statutes  for  the  amendment  of 
the  poor  laws,  from  the  parish  officers  to  the  guardians  of  the 
Union.  The  learned  Judge  was  of  a  different  opinion,  and  refused 
to  nonsuit  the  plaintiff,  but  reserved  the  point.  Some  other  points 
were  made  at  the  trial,  and  discussed  upon  the  subsequent  argu- 
ment in  Banc,  but  are  not  considered  of  sufficient  importance  to  be 
noticed  here.     The  jury  found  a  general  verdict  for  the  plaintiff. 
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In  the  following  Easter  Term  Waddington  obtained  a  rule  nisi 
for  a  nonsuit  or  new  trial  on  the  above  grounds  (i). 

AduniHj  Serjt.  and  Humfrey  now  showed  cause : 

As  to  the  competency  of  the  witnesses,  if  their  liability  was  only 
as  rate  payers,  Doe  d.  Boultbee  v.  Adderley  (2)  is  an  authority  to 
show  that  they  are  made  competent  by  54  Geo.  III.  c.  170,  s.  9. 
If,  on  the  other  hand,  they  have  made  themselves  parties  to  the 
suit  by  a  personal  contract,  they  are  disqualified.     The  testimony 
of  the  witnesses  in  this  respect  was  ambiguous,  and  it  was  for  the 
Judge  to  form  his  opinion  on  the  effect  of  it.    Acting  in  the  double 
character  of  Judge  and  jury,  he  came  to  the  conclusion  that  the 
witnesses   merely  intended   to   consent,   as  parishioners,   to   the 
bringing  of  an  action  by  their  officers ;  and  this  opinion  cannot  be 
reviewed  by  the  Court  above.    With  respect  to  the  legal  estate  in 
the  premises,  neither  sect.  21  of  4  &  5  Will.  IV.  c.  76,  nor  sect.  8 
of  5  &  6  Will.  IV.  c.  69,  vests  parish  property  in  the  guardians. 
They  only  require  that  the  functions  of  the  parish  officers  shall  bo 
exercised  under  the  control  of  the  commissioners,  and  they  give  to 
the  guardians  a  power  of  disposing  of  parish  property.     Section  7 
of  the  latter  Act  gives  a  corporate  capacity  to  the  guardians,  and 
enables  them  to  accept  and  hold  lands  for  the  benefit  of  the  parish ; 
but  there  is  nothing  that  shows  an  intention  to  take  the  legal 
estate  out  of  the  parish  officers,  in  whom  it  was  vested   under 
59  Geo.  III.  c.  12,  s.  17 :   Doe  d.  Jackson  v.  Hiley  (3).     Then  as 
to  the  admissibility  of  extrinsic  evidence  to  explain  the  general 
words  of  the  conveyance ;  the  language  of  the  deed  is  general  and 
ambiguous.      It  was  matter  of    fact   ^whether   the  garden   was 
intended  to  be  included  in  the  term  ''appurtenances;"  and  parol 
evidence  was  therefore  admissible,  as  in  other  cases  of  parcel  or 
no  parcel.     Here  it  was  proved  that  the  garden  was  expressly 
excepted ;    and  a  knowledge  of  the  exception  was  brought  home 


(1)  Waddington  also  moved  to  arrest 
judgment  on  the  ground  that  the 
demises  were  alleged  to  be  by  Norton 
and  Wheeler  **as  churchwardens"; 
and  that  churchwardens,  as  euch, 
could  not  be  the  owners  of  real  pro- 
perty, nor,  consequently,  lessors  of 
the  plaintiff.  But  the  Court  i*efused 
a  rale  on  this  point,  on  the  grounds 
that,  though  they  were  legally  incap- 
able  of  holdin|^  land,  the  defendant 


might,  as  between  him  and  them,  be 
estopped  to  deny  their  title  as  church- 
wardens; and  that,  at  all  events,  if 
Norton  and  Wheeler  were,  in  any 
character,  competent  to  demise,  the 
statement  that  they  did  so  as  church- 
wardens would  not  prevent  the  plain- 
tiff from  recovering. 

(2)  8  Ad.  &  El.  502. 

(3)  34  B.  E.  591  (10  B.  &  C.  885). 


Doe  d. 

NOKTON 

t?. 
Webster. 

[445  J 


[  •■*46  J 
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Doe  d.       to  the  defendant,  who  afterwards  admitted   that   he  had  never 

Norton       ,         t_j.  -i. 
,,.  bought  it. 

Wbbstbb. 

M.  D.  Hill  and  Waddington,  contra  : 

The  witnesses  were  incompetent,  not  as  rateable  parishioners, 
but  as  the  real  parties  to  the  suit ;  and  their  competency  was  not 
restored  by  8  &  4  Will.  IV.  c.  42,  ss.  26,  27.  The  agreement 
clearly  imports  a  personal  liability  for  the  expenses  of  the  suit, 
either  to  the  attorney,  or  to  the  parish  officers ;  and  if  the  Judge 
at  Nisi  Prius  was  wrong  in  his  judgment,  this  Court  will  review 
it,  as  was  held  by  Parke,  B.,  in  Wright  v.  Doe  d.  Tatham  (i).  The 
witnesses  were  bound  by  their  agreement  at  all  events,  though  the 
parishioners  may  never  have  consented  in  vestry,  and  though  all 
the  rest  may  have  dissented.  Then,  as  to  the  legal  estate  in  the 
premises,  it  would  be  singular  if  that  should  be  held  to  remain 
vested  in  the  overseers,  when  it  is  clear  that  they  are  deprived 
by  the  Legislature  of  all  power  or  control  over  the  property,  and 
of  all  interest  in  it.  Stat.  5  &  6  Will.  lY.  c.  69,  s.  8,  authorizes 
the  guardians  to  "  sell,  exchange,  let,  or  otherwise  dispose  of  any 
workhouses,"  &c.,  and  to  "convey,  assign,  or  transfer  the  same 
to  the  purchasers ;  "  yet  if  the  argument  for  the  plainti£f  is  to 
prevail,  the  overseers  may  eject  the  guardians  at  any  time,  and  the 
[  •4*7  ]      guardians  may  convey  property  which  is  not  *their  own. 

(Pattbson,  J. :  A  statute  may  give  me  power  to  sell  another's 
estate.) 

So  inconvenient  a  separation  of  the  legal  estate  and  the  disposing 
power,  will  not  be  presumed  to  have  been  intended. 

(Patteson,  J. :  It  is  clear  the  Legislature  did  not  mean  that  they 
should  be  united  in  all  cases ;  for  the  same  section  legalises  a  sale, 
by  the  guardians,  of  property  "vested  in  trustees  or  feoflfees  in 
trust"  for  the  parish.) 

The  control  given  to  the  guardians  of  the  union  is  so  extensive, 
that  they  may  even  exclude  the  overseers  from  a  workhouse,  and 
thereby  take  away  their  right  of  entry ;  yet  the  plaintiff  must 
still  contend  that  ejectment  will  lie  on  the  demise  of  the  over- 
seers. Then  as  to  the  admissibility  of  the  conditions  of  sale  and 
declarations  of  the  defendant,   the  authorities  cited  in  the'  note 

(1)  7  Ad.  &  EL  366. 
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to  Smith  V.  Martin  (i)  show  that  the  garden  passed  by  the  word        Dok  d. 

''appurtenances/'  and  even  without  that  word.  v. 

•Webster. 

(Pattbbon,  J. :  The  cases  do  not  show  that  a  garden  must  pass.) 

If  there  was  a  garden  appurtenant  at  the  time  of  the  sale,  the  legal 
effect  of  the  conveyance  is  to  pass  it;  and  this  effect  cannot  be 
contradicted  by  parol  or  extrinsic  evidence.  The  very  exception 
in  the  conditions  is  a  proof  that,  but  for  that  exception,  the  garden 
would  have  been  included  in  the  sale,  and  have  passed. 

(Patteson,  J. :  The  words  of  the  deed  are  remarkable :  it  specifies 
"gardens"  in  connection  with  the  "cottages,"  but  omits  to 
mention  any  garden  in  speaking  of  the  workhouse.) 

As  the  word  "appurtenances"  may  include  a  garden,  it  might  be 
a  question  for  the  jury  whether  the  garden  passed  by  that  word; 
but  the  Judge  ought  not  to  have  misled  them  by  admitting  verbal 
declarations  of  the  vendee  after  the  *sale.  I  *^48  | 

(Pattbson,  J.,  referred  to  Beaumont  v.  Field  (2).) 

That  was  a  case  of  latent  ambiguity.  A  deed  conveyed  coal  mines 
in  lands  occupied  by  A. ;  the  evidence  showed  that  there  were  no 
lands  occupied  by  A. ;  and  the  Court  held  that  letters,  written  by 
the  grantor's  agent  to  the  grantee  before  the  sale,  were  admissible  to 
explain  what  lands  were  meant.  Here  there  is  no  ambiguity.  The 
deed  is  sufficient  to  convey  the  garden,  and  there  is  a  garden  capable 
of  being  conveyed,  and  corresponding  with  the  general  description 
of  the  parcels. 

Lord  Dbnman,  Ch.  J. : 

I  have  some  doubt  as  to  the  admissibility  of  the  witnesses.  But 
I  think  that  in  order  to  disqualify  them,  the  evidence  should  be 
sufficient  to  satisfy  the  Court  that  they  were  under  a  personal 
engagement  to  contribute  to  the  expenses  of  the  suit.  Here  the 
evidence  was  ambiguous  and  not  satisfactory.  I  have  no  doubt, 
however,  that  the  opinion  of  the  Judge  at  Nisi  Prius  is  always 
subject  to  the  revision  of  this  Court.  With  regard  to  the  effect  of 
the  late  statutes  on  the  estate  of  the  overseers,  the  language  of  the 
clauses  referred  to  is  certainly  very  large,  but  not  sufficient  to 
devest  the  property  out  of  the  parish  officers.     The  stat.  5  &  G 

(1)  2  Wms.  Saiind.  400, 401,  note (2),      Leon.  214,  S.  C,  Gro.  El.  89. 
citing,   among  other  authorities,  Co.  (2)  19  B.  R.  308  (1  B.  &  Aid.  247). 

Litt.  6  b,  56  a,  b ;  Chard  v.  Tuck,  3 
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Doe  d.       Will.  IV.  c.  69  confers  upon  the  guardiaua  very  extensive  powers 

Norton 

If,  over    the    parish    property ;    but   they   are  consistent   with    the 

Wkbhtkb.  continuance  of  the  legal  estate  in  other  persons.  As  to  the 
admissibility  of  the  evidence  in  explanation  of  the  deed  of 
conveyance,  we  will  take  time  to  consider. 

[  449  ]       Pattbson,  J. : 

The  agreement  between  the  witnesses  and  the  overseers  amounts 
to  no  more  than  a  consent  that  the  action  shall  be  brought,  and 
that  the  witnesses  shall  be  rated  with  other  inhabitants  in  pro- 
portion to  their  lands  in  the  parish.  Upon  the  operation  of  the 
Acts  of  Parliament  on  the  legal  interests  of  the  parish  officers,  I 
feel  no  doubt.  It  is  not  credible  that  the  Legislature  should  have 
omitted  to  transfer  to  the  guardians  the  legal  estate  in  the  parish 
property  in  express  terms,  if  any  alteration  in  this  respect  had 
been  intended.  If  the  guardians  should  experience  any  obstruc- 
tion from  the  overseers  in  the  exercise  of  their  powers,  they  may 
resort  to  a  court  of  equity,  or  other  proceedings,  for  the  purpose 
of  compelling  submission. 

Williams,  J.  (i) : 

Though  the  opinion  of  the  Judge  on  the  facts  rendering  a 

witness  incompetent  is  not  final,  but  is  subject  to  the  correction 

of  the  Court,  yet,  in  this  case,  the  evidence  is  equivocal,  and  is 

capable  of  being  explained  in  the  manner  suggested  by  the  learned 

Judge  at  the  trial. 

Cur.  adv.  vnlt. 

On  a  subsequent  day  of  the  sittings  (June  24th)  the  judgment 
of  the  Court  was  delivered  by 

Lord  Dbnman,  Ch.  J. : 

We  have  already  disposed  of  all  the  points  arising  in  this  case 
but  one,  the  admission  of  the  conditions  of  sale  and  of  the  defen- 
dant's declarations  as  to  the  extent  of  a  purchase  which  he  had 
made ;  those  were  supposed  to  vary  the  terms  of  the  purchase  deed. 
[  ♦450  ]  *The  question  was,  whether  a  garden  was  conveyed,  together  with 
a  workhouse,  under  the  words,  **  with  the  appurtenances  thereunto 
belonging."  Now  the  cases  cited  by  Mr.  Serjeant  Williams  in  the 
note  to  Smith  v.  Martin  (2),  and  the  case  of  Buck  v.  Xurton  (3), 

(1)  Three  Judges  only  were  present.  (3)  4  B.  R.  762  (1  Bos.  &  P.  53). 

(2)  i:  Wms.  Saund.  400. 
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show  that  the  garden,  if  occupied  with  the  house,  would  certainly       DoEd. 
pass  hy  the  word  "appurtenances."     It  was  proved  in  this  case  r. 

that  it  was  occupied  with  the  workhouse,  and  therefore  it  is  strictly  Wkbstek. 
within  the  meaning  of  the  words  of  the  deed.  No  doubt  evidence 
was  admissible  to  show  that  it  was  not  occupied  with  the  work- 
house, and  so  was  not  appurtenant  to  it.  But,  beyond  that,  the 
conditions  of  sale  were  received  in  evidence  to  show  that  it  was 
expressly  excepted  out  of  the  sale ;  and  declarations  of  the  defen- 
dant were  received  that  he  had  not  bought  it.  This  evidence  went 
to  contradict  the  deed,  not  to  apply  the  words  of  it  to  any 
particular  thing ;  and  indeed,  as  was  argued  at  the  Bar,  the  very 
exception  of  the  garden,  in  the  conditions  of  sale,  shows  that,  if  not 
excepted,  it  would  have  passed,  and  therefore  shows  that  to  let 
in  evidence  of  the  exception  is,  in  truth,  to  add  to  the  deed  an 
exception  which  contradicts  it  as  it  now  stands.  Then  the  case 
of  Doe  d.  Vreedy  v.  Holtom  (i)  is  directly  in  point  to  show  that  the 
evidence  was  not  receivable  for  such  purpose.  Upon  this  ground 
we  think  that  there  must  be  a  new  trial. 

Kule  abaolntefor  a  new  trial. 


DOE  D.  JOHN  ALLEN  r.  THOMAS  ALLEN  (2).     is^o. 

Jvnp  19 
(12  Adol.  &  ElliB,  451—450 ;  S.  C.  4  P.  &  D.  220  ;  9  L.  J.  (N.  S.)  a  B.  395.)  ' 

Devise  to  Johp  A.,  the  grandson  of  T.  A.,  charged  with  the  payment  of        l-         -' 
100/.  **  to  each  and  every  the  brothers  and  sisters  of  the  aforesaid  John.*' 
At  the  time  of  making  the  will  there  were  two  persons  named  John  A., 
grandsons  of  T.  A.,  one  of  whom  had  several  brothers  and  several  sisters; 
the  other  had  only  one  brother  and  one  sister : 

Held,  that  parol  evidence  of  declarations  of  the  devisor,  that  she  had  left 
her  property  to  the  grandson  who  had  only  one  brother  and  sister,  were 
odmisdible  to  show  which  grandson  should  take  under  the  devise : 

And  that  it  was  no  objection  to  such  evidence  that  the  declarations  were 
subsequent  to  the  making  of  the  will. 

Ejectment.  On  the  trial,  before  Patteson,  J.,  at  the  Gloucester- 
shire Spring  Assizes,  1889,  both  the  lessor  of  the  plaintiff  and  the 
defendant  claimed  under  the  will  of  Hannah  Coleman,  by  which 
she  devised  all  her  estates  to  her  brother  Thomas  Allen  and  Anne 
his  wife  for  their  lives,  and  the  life  of  the  survivor  ;  remainder  **  to 
John  Allen,  the  grandson  of  my  said  brother  Thomas,  his  heirs  and 
assigns,  charged  nevertheless,  and  I  hereby  charge  the  same,  with 

(1)  43  R.  R.  310  (4  Ad.  &  El.  76).  Charter  v.  Charier  (H.  L.  1874)  L.  R. 

(2)  See  A;*  d.  Th<ma$  v.  BenyvUy  7  H.  L.  364,  43  L.  J.  P.  &  M.  73. 
and  note  there,  p.  592  ante.      And  see      — R.  C. 
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Doe  d.       the  payments  of  the  sum  of  100/.  to  each  and  every  the  brothers 

A  T  T  Wfff 

^^  and  sisters  of  the  aforesaid  John  Allen,  to  whom  I  give  the  same 

ALLEN.  accordingly.'*  The  will  further  directed  that  the  said  sum  of  lOOi. 
should  be  paid  within  a  year  after  the  death  of  the  testatrix.  At 
the  time  of  making  the  will,  there  were  two  persons  of  the  name 
of  John  Allen,  each  being  a  grandson  of  the  testatrix's  brother 
Thomas;  one  of  them,  the  lessor  of  the  plaintiff,  had  three 
brothers  and  four  sisters.  The  other,  under  whom  the  defendant 
claimed  as  heir,  had  only  one  brother  and  one  sister.  Evidence 
was  offered,  on  the  part  of  the  defendant,  of  declarations,  made  by 
the  testatrix,  after  the  date  of  the  will,  that  she  had  left  the 
property  to  the  John  Allen  under  whom  the  defendant  claimed ;  and 
also  that  the  whole  property  devised  was  not  worth  400i.  It  was 
contended,  on  the  part  of  the  plaintiff,  that,  as  the  will  showed  on 
the  face  of  it  that  the  person  designated  as  John  Allen  was  one  that 
I  ••^«2  ]  had  several  brothers  and  sisters,  and,  as  there  *was  only  one  John 
Allen  who  answered  that  description,  there  was  no  such  ambiguity 
as  to  let  in  extrinsic  evidence  of  the  person  intended.  It  was 
further  contended  that,  at  all  events,  declarations  subsequent  to 
the  making  of  the  will  were  not  admissible.  The  Judge  admitted 
the  evidence,  and  the  jury  found  a  verdict  for  the  defendant. 

In  the  following  Term,  Ludlow,  Serjt.  obtained  a  rule  ni»i  for 

a  new  trial,  citing  Doe  d.  Westlake  v.  Westlake  (i).     Hampshire  v. 

Peirce  (2),  and  Wigram  on  the  "  Admission  of  extrinsic  evidence  in 

aid  of  the  interpretation   of  Wills,"  p.  101  (3rd  ed.),  were  also 

^  referred  to  by  the  Court. 

Whitmai^e  now  showed  cause  (3) : 

Parol  evidence  is  admissible,  according  to  the  principle  of 
Doe  d.  Gord  v.  Needs  (4).  There  is  no  case  opposed  to  this.  In 
Doe  d.  Hiscocks  v.  Hiscocks  (5)  there  was,  in  fact,  no  one  person 
whose  description  corresponded  with  the  description  in  the  will; 
the  devise  was  therefore  void  for  uncertainty.  Here  there  are 
two  persons  qualified  to  take  under  the  will ;  and  the  uncertainty 
arising  from  parol  evidence  may  be  explained  by  the  same  evidence : 
Jones  V.  Ne7n)iau(f»).  Then,  if  declarations  of  the  testatrix  be 
admissible,  there  is  no  distinction  between  contemporaneous  and 
subsequent  ones.     Previous  declarations  of  intention  ar^  properly 

(1)  22  E.  E.  621  (4  B.  &  Aid.  57).  (4)  46  B.  R.  521  (2  M.  &  W.  129). 

(2)  2  Ves.  Sen.  216.  (5)  5  M.  &  W.  363. 

(3)  Before  Tx)Pd  Denman,   Ch.   J.,  (6)  1  W.  BI.  60. 
Patteson  and  Williams,  JJ. 


Allen. 
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excluded,  becaase  the  devisor  may  have  altered  such  intention        Dosd. 
before  the  making  of  the  will ;   and  this  was  the  ground  of  exelu-  n 

sion  in  Thomas  v.  Thomas  (i).  In  Whitaker  v.  Tatham  (2)  *8ubsequent 
declarations  were  held  inadmissible,  because  they  related,  not  to 
what  the  testator  had  done,  or  intended  to  do,  by  his  will,  but 
to  what  he  wished  to  be  done  at  the  time  of  speaking. 

(Pattbson,  J.  mentioned  Strode  v.  Ri(S8€ll{s),) 

Ludlow,  Serjt.,  contra  : 

The  authorities  applicable  to  this  case  are  all  referred  to  in 
Doe  d.  Hiscocks  v.  Hiscocks  (4),  and  they  establish  this  proposition, 
that,  where  there  is  a  person  in  existence  who  exactly  satisfies  the 
description  in  the  will,  all  further  parol  evidence  is  inadmissible 
to  contradict  or  control  the  language  of  the  devisor.  Evidence  of 
the  state  and  circumstances  of  the  family,  and  of  the  property,  was 
admitted  without  objection;  but  as  soon  as  that  evidence  had 
sufficiently  identified  the  person  of  the  devisee,  all  inquiry  as  to 
the  person  supposed  to  be  really  meant  by  the  devisor  was  super- 
fluous and  improper.  The  will  designated  a  grandson  John,  who 
had  several  brothers  and  several  sisters,  and  the  lessor  of  the 
plaintiff  was  the  only  grandson  who  satisfied  that  designation. 

(Patteson,  J. :  There  are  more  than  one  inaccuracy  in  the  will. 
The  testatrix  charges  the  devise  to  the  grandson  with  payments 
which  are  to  be  made  within  a  year  after  her  death,  although  such 
devise  could  not  take  effect  until  the  previous  life  estate  of  her 
brother  and  sister-in-law  was  determined.) 

Cur.  adv.  vult. 

On  a  subsequent  day  in  these  sittings  (June  24th}  the  judgment 
of  the  Court  was  delivered  by 

Lord  Denman,  Ch.  J. :  [^oi  ] 

The  devise  in  this  case  was  to  "  John  Allen,  the  grandson  of  my 
said  brother  Thomas,  his  heirs  and  assigns,  charged  nevertheless, 
and  I  hereby  charge  the  same  with  the  payment  of  the  sum  of 
100/.  to  each  and  every  the  brothers  and  sisters  of  the  aforesaid 
John  Allen,  to  whom  I  give  the  same  accordingly." 

(1)  3  R.  E.  306  (6  T.  B.  671).  authorities  cited  in  note  (7),  Wigram 

(2)  7  Bing.  628.  (cited  ante,  p.  604),  p.  162. 

(3)  2    Vem.    625.      See    also    the  (4)  52  K.  E.  748  (5  M.  &  W.  363). 
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Dob  <j.  At  the  time  of  the  making  of  the  will,  there  were  two  persons 

V,  of  the  name  of  John  Allen,  each  being  a  grandson  of  the  testatrix^s 

LLKN.      brother  Thomas;    one  of  them  (the  lessor  of  the  plaintiff)  had 

three  brothers  and  foar   sisters.     The  other   (under  whom  the 

defendant  claimed)  had  one  brother  and  one  sister. 

It  was  argued  for  the  plaintiff  that  the  words,  ''  each  and  every 
of  the  brothers  and  sisters  of  the  aforesaid  John  Allen,*'  were  to  be 
taken  as  part  of  the  description  of  the  devisee,  and  that  as  one 
John  Allen  only  had  more  than  one  brother  and  one  sister,  he  was 
the  person  described  conclusively.  We  think,  however,  that  those 
words  are  not  part  of  the  description  of  the  devisee,  and  that  they 
do  not  conclusively  apply  the  words  of  the  devise  to  the  lessor  of 
the  plaintiff,  but  furnish  an  argument  only,  in  the  same  manner  as 
other  evidence  of  extrinsic  facts.  This  then  is  a  case  directly 
within  the  authority  of  Cheyncy's  case  (J),  and  of  the  recent  case 
of  Doe  d.  Gord  v.  Needs  (2).  It  is  also  within  the  very  terms  of  the 
only  case  in  which,  according  to  the  opinion  of  the  Court  of 
Exchequer  thrown  out  in  their  jjudgment  in  Doe  d.  Hiscocks  v. 
Hiscocks  (3),  declarations  of  the  testator  can  be  received  as  evidence 
of  his  intention. 
[  *455  ]  In  the  whole  list  of  cases  on  this  subject,  no  one  can  *be  found  in 

which  such  evidence,  under  such  circumstances,  has  been  excluded. 
The  only  remaining  point  is,  whether  the  time  when  those 
declarations  were  made,  viz.  some  months  after  the  will  was 
executed,  makes  any  difference.  Cases  are  referred  to  in  the 
books  to  show  that  declarations  contemporaneous  with  the  will 
are  alone  to  be  received;  but,  on  examination,  none  of  them 
establish  such  a  distinction.  Neither  has  any  argument  been 
adduced  which  convinces  us  that  those  subsequent  to  the  will 
ought  to  be  excluded,  wherever  any  evidence  of  declarations  can 
be  received.  They  may  have  more  or  less  weight  according  to 
the  time  and  circumstances  under  which  they  were  made,  but 
their  admissibility  depends  entirely  on  their  considerations.  In 
this  case,  therefore,  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discliaryed, 

(1)  5  Co.  Hep.  68  a.  (3)  52  E.  R.  748  (5  M.  &  W.  363). 

(2)  46  R.  R.  021  (2  M.  &  W.  129). 
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DOE  D.  GARROD  v.  OLLEY  and  Another  (I).  ww. 

Juns  22 
(12  Adol.  &  Ellis,  481—488;  S.  C.  4  P.  &  D.  275;  9  L.  J.  (N.  S.)  a  B.  379;  

4  Jur.  1084.)  [  481  ] 

A  mortgage  deed,  reciting  a  loan  of  850/.  at  5  per  cent  interest,  contained 
an  agreement  that  the  mortgagor,  during  his  occupation  of  the  mortgaged 
premises,  should  yield  and  pay  for  the  same  to  the  mortgagee  the  yearly 
rent  or  sum  of  50/. ,  payable  half-yearly,  and  that  it  should  be  lawful  for 
the  mortgagee  to  use  such  remedies  by  distress  and  sale  for  the  recovery  of 
the  said  rent  as  landlords  have  on  common  demises;  provided  that  the 
reservation  of  such  rent  should  not  prejudice  the  mortgagee's  right  to  enter 
and  evict  the  mortgagor  at  any  time  after  default  made  in  payment  of  the 
monies  secured,  or  any  part  thereof. 

Hold  that,  after  default  made  in  payment  of  the  principal  and  of  one 
half-year's  rent,  the  mortgagee  might  eject  the  mortgagor  without  any 
notice  to  quit,  though  he  had  treated  the  mortgagor  as  tenant  by  distraining 
on  him  for  a  previous  year's  rent. 

The  Court  rolls,  containing  a  presentment  of  an  admittance  upon  a 
surrender  out  of  Court,  are  primary  evidence  of  the  suirender  as  between 
surrenderor  and  surrenderee,  without  producing  the  original  surrender, 
or  inquiring  into  the  sufficiency  of  the  stamp  upon  it. 

Ejectment  for  premises  at  Lowestoft,  in  the  county  of  Suffolk, 
on  a  demise  laid  on  6th  April,  1888. 

The  cause  was  tried  at  the  Suffolk  Spring  Assizes,  1889,  before 
Yaughan,  J.,  when  the  lessor  of  the  plaintiff  produced  and  proved 
the  Court  rolls  of  the  manor,  of  which  the  premises  in  question  were 
copyhold  of  inheritance.  The  rolls  contained  a  presentment  of  the 
admittance  of  Garrod,  the  lessor  of  the  plaintiff,  on  the  conditional 
surrender,  therein  recited,  of  Burgess  a  copyholder,  out  of  Court. 
The  surrender  itself  was  also  tendered  in  evidence,  upon  which 
a  question  arose  as  to  the  sufficiency  of  the  stamp  (2).  On  the  part 
of  the  defendants  a  mortgage  deed  dated  11th  January,  1886, 
between  Burgess  of  the  one  part  and  Garrod  of  the  other,  was  put 
in  evidence,  which  recited  the  title  of  Burgess  to  the  copyhold 
in  question,  and  an  agreement  for  a  loan  of  8501.  by  Garrod  to  him, 
to  be  secured  by  a  surrender  of  the  copyhold  and  an  assignment 
of  other  property  therein  mentioned.  The  deed  contained  a  *cove-  [  ^482  ] 
nant  by  Burgess  to  surrender  the  premises  to  Garrod,  subject  to 
the  proviso  that,  if  Burgess  should  on  11th  July  then  next  repay 
the  sum  of  850/.  with  interest  at  5  per  cent.,  then  the  deed  and 
surrender  should  become  void.  The  deed  contained  a  power  of  sale 
after  default  in  payment  of  principal  and  interest,  or  of  any  further 

(1)  Foil.  Doe  d.  Snell  v.  T<nn  (1843)  surrender  had,  in  fact,  been  admitted 
4  Q.  B.  615,  619.  or  rejected  on  the  trial.    The  judgment 

(2)  A  question  was  also  made,  upon  of  the  Coui*t   proceeded  on  grounds 
the  argument  in  banc,  whether  the  that  made  this  inquiry  irrelevant. 
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DoEd.  sum  or  sums  that  should  thereafter  become  due  from  Burgess; 
^^  and  a  declaration  that  Garrod  should  stand  possessed  of  all  monies 
Olley  arising  from  the  sale,  and  of  the  rents  and  profits  received  by  him 
in  the  meantime,  upon  trust  to  pay  principal  and  interest  to  himself, 
and  the  residue  to  Burgess.  Then  followed  this  provision :  '*  It 
is  declared  and  agreed  between  the  parties,  that  he  the  said  John 
Burgess,  his  heirs  or  assigns,  shall,  during  his  or  their  occupation 
of  the  said  copyhold  messuages,  hereditaments,  and  premises 
hereinbefore  covenanted  to  be  surrendered,  or  any  part  or  parts 
thereof,  yield  and  pay  for  the  same,  to  the  said  John  Garrod,  his 
heirs,  executors,  administrators,  or  assigns,  the  yearly  rent  or  sum 
of  501.  free  from  all  deductions  whatsoever,  by  equal  half-yearly 
payments  on  the  11th  July  and  11th  January  in  every  year ;  the 
first  half-yearly  payment  to  be  made  on  the  11th  July  next;  and 
that  it  shall  be  lawful  for  the  said  J.  Garrod,  his  heirs,  executors, 
administrators,  and  assigns,  to  have  and  use  such  remedies,  by 
distress  and  sale  or  otherwise,  for  recovery  of  the  said  yearly  rent 
of  502.  or  any  part  thereof,  when  in  arrear,  as  landlords  have  for 
recovery  of  rents  upon  common  dismises ;  provided  that  the  reserva- 
tion of  such  rent  shall  not  prejudice  the  right  of  the  said  J.  Garrod, 
his  heirs,  executors,  administrators,  or  assigns,  to  enter  into  and 
take  possession  of  the  said  hereditaments  and  premises  herein- 
[  •483  ]  before  covenanted  to  *be  surrendered,  or  any  part  thereof,  and 
to  evict  the  said  J.  Burgess,  his  heirs  and  assigns,  and  all  other 
occupiers  and  tenants  thereof,  at  any  time  after  default  shall 
be  made  in  payment  of  the  monies  intended  to  be  hereby  secured, 
or  any  part  thereof,  as  aforesaid." 

Burgess  made  default  in  repayment  of  the  loan,  and  in  October, 
1887,  became  a   bankrupt.     The  defendants  were  his  assignees, 
under  the  fiat. 

On  22nd  November,  1887,  the  lessor  of  the  plaintiff  distrained' 
on  the  premises  for  50Z.,  ''for  arrears  of  rent  due  from  the  said 
John  Burgess  to  John  Garrod  for  the  same  houe^  and  premises 
upon  and  up  to  the  11th  July  last.*'  Burgess  replevied  the  goods; 
and  the  replevin  suit  was  still  pending  at  the  commencement  of 
this  action.  No  notice  to  quit  had  been  given  by  the  lessor  of  the 
plaintiff.  The  jury  found  a  verdict  for  the  plaintiff,  subject  to  a 
motion  for  a  nonsuit  on  the  grounds  that  the  entry  of  the  admit- 
tance of  Garrod  on  the  Court  rolls  was  not  evidence  without 
producing  the  surrender  itself ;  that  the  surrender  itself  was  not 
properly  stamped  ;  and  that  Garrod  could  not  eject  Burgess  or  his 
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assignees  without  a  notice  to  quit,  after  treating  bim  as  a  tenant        DoEd. 
,,....,  .  Qarrod 

by  distraining  for  rent.  t>. 

In  the  following  Easter  Term,  Kelli/  obtained  a  rule  nisi  for  a 

nonsuit  upon  the  grounds  taken  on  the  trial. 


Olley. 


Storks,  Serjt.  and  Byles  now  showed  cause : 

The  objections  go  to  the  evidence,  and  to  the  title  of  the  plaintiff 
to  enter.  As  to  the  title  to  enter,  the  question  is,  whether  the 
clause  in  the  mortgage  deed,  which  is  now  in  common  use  for  the 
purpose  of  better  securing  the  gradual  payment  of  principal  and 
interest,  creates  the  relation  of  landlord  and  tenant,  so  as  to  make 
a  *notice  to  quit  necessary.  Whether  the  mortgagor's  possession  [  *484  ] 
may  not  have  been  a  lawful  one,  so  as  to  require  a  demand  of 
possession  before  ejectment,  is  not  the  inquiry  here,  for  no  such 
point  was  made  or  reserved  on  the  trial.  In  substance,  the  annual 
sum  of  50Z.  is  a  sum  in  gross,  and  not  rent,  though  recoverable 
as  such  by  the  contract  of  the  parties.  When  recovered,  it  must  be 
applied  to  the  payment  of  principal  and  interest.  In  the  mean 
time,  the  entire  interest  in  the  property  vests  in  the  mortgagee, 
whose  right  of  entry  is  expressly  saved,  notwithstanding  the 
reservation.  But  then  it  is  objected  that,  though  the  mortgagee 
might  have  elected  to  treat  the  defendants  as  trespassers,  he  has 
chosen  to  avail  himself  of  the  advantages  of  a  distress,  and  thereby 
put  himself  and  the  mortgagor  in  the  relation  of  landlord  and 
tenant.  The  utmost  effect  of  the  distress  was  to  preclude  an  eject- 
ment for  any  default  already  made  at  the  time  of  the  distress; 
but  it  cannot  prevent  the  mortgagee  from  entering  for  a  subsequent 
breach.  Now,  here,  there  was  another  default  of  payment  of  25Z. 
on  11th  January,  1888,  before  the  date  of  the  demise,  besides  the 
continuing  default  by  nonpayment  of  the  principal  money.  The 
case  therefore  resembles  that  of  a  covenant  to  repair,  which  is  not 
waived  by  a  distress  as  long  as  the  repairs  remain  undone. 

Then  as  to  the  evidence  of  the  plaintiff's  title ;  the  Court  rolls 
themselves  were  produced,  which  are  the  best  evidence,  and  require 
no  stamp :  stat.  55  Geo.  III.  c.  184,  sched.  part  1,  tit.  Copyhold. 
Doe  d.  Pnestley  v.  Callotvay  (i)  was  a  case  of  surrender  out  of  Court; 
and  there  the  question  was,  not  whether  it  could  be  proved  by 
♦the  Court  rolls,  for  that  was  assumed ;  but  whether  any  thing  [  •485  ] 
but  the  Court  rolls,  or  a  copy  of  them,  was  evidence.  In  Doe  d. 
Bennington  v.  Hall  (2)  the  surrender  was  proved  by  the  Court  rolls. 

(1)  30  R.  R.  398  (6  B.  &  C.  484).  (2)  16  East,  208. 
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Doe  d.  (Pattbson,  J.  referred  to  Doe  d.  Cawthorn  v.  Mee  (i).) 

Garrod 
r. 

Ollbt.  As  to  the  surrender  itself,  it  matters  not  whether  it  was  received 
or  rejected  as  evidence,  if  the  fact  was  sufficiently  proved  by  other 
legitimate  proof. 

Kelly  and  P aimer ^  contra : 

The  effect  of  the  agreement  is  to  create  a  tenancy  at  the  election 
of  the  mortgagee.  If,  instead  of  availing  himself  of  this  provision, 
he  had  chosen  to  enter  after  the  default,  the  right  to  do  so  was 
expressly  reserved.  But  he  has  set  up  a  tenancy,  and  required 
rent,  and  cannot  now  treat  the  defendants  as  trespassers.  The 
sum  of  50/.  is  more  than  the  interest,  so  that  the  clause  was  not 
meant  to  be  considered  merely  as  the  means  of  enforcing  payment 
of  interest.  The  very  proviso,  that  the  right  to  enter  shall  not 
be  prejudiced,  is  a  proof  that  the  clause  would  have  prevented 
the  entry  without  it.  But  it  is  said  that  half  a  year's  rent  is  since 
become  due.  If  the  mortgagor  is  a  tenant,  this  makes  no  difference. 
There  is  no  proviso  for  re-entry  for  nonpayment  of  rent,  but  only 
for  default  in  repayment  of  the  loan,  which  is  a  default  made  long 
before  the  distress.  The  clause  may  have  been  intended  to  give 
the  mortgagee  this  advantage,  namely  that,  if  the  premises  became 
of  less  value  than  the  money  lent,  he  might  treat  Burgess  as  tenant 
at  a  rent  which  would  gradually  discharge  the  debt,  and  give  the 
[  ^486  ]      additional  security  of  the  goods  on  *the  premises. 

(Patteson,  J. :  There  is  no  express  agreement  that  the  mortgagor 
shall  remain  in  possession.  It  is  certainly  an  anomalous  state  of 
things,  that  the  person  who  has  purchased  the  fee-simple  should 
reserve  a  rent  from  the  vendor.) 

That  favours  the  defendants*  view  of  the  case.  It  shows  that  a 
tenancy  was  contemplated.  The  lessor  of  the  plaintiff  treats  it 
as  a  tenancy  by  the  very  words  of  his  distress  warrant. 

(Lord  Dbnman,  Ch.  J. :  We  should  not  regard  that,  in  construing 
the  deed.) 

Then,  as  to  the  proof  of  title,  the  presentment  of  the  surrender 
and  admittance  would  be  evidence  against  the  lord,  but  none 
against  the  tenant:  Anonymous {2),     The  tenant  is  bound  only  by 

(1)  4  B.  &  Ad,  617.  (2)  1  M.  Ray.  735, 
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what  he  has  actually  done  out  of  Court,  not  by  what  he  is  repre-        Dob  d. 
sented  by  the  homage  to  have  done.     The  steward   will  admit  „. 

any  body  who  claims  admittance,  whatever  his  title  may  be.  An  "^J-^^- 
admittance,  therefore,  can  be  of  no  value  as  evidence  of  title. 
Rex  V.  Thrtiscross  (i)  was  referred  to  on  the  trial,  where  the  entry 
of  an  admittance,  reciting  a  surrender,  was  hold  to  be  evidence 
of  the  surrender ;  but  there  the  original  surrender  was  lost,  and 
the  entry  was  only  admitted  as  good  secondary  evidence.  In  Doe 
d.  Bennington  v.  Hall  (2)  the  surrender  was  proved,  and  the  only 
question  was,  whether  the  Stamp  Acts  did  not  make  a  stamped  copy 
indispensable.  Doe  d.  Cawthorn  v.  Mee  (3)  decides  only  that  an 
examined  copy  of  a  Court  roll  is  evidence  without  producing  the 
original,  notwithstanding  the  Stamp  Act. 

Lord  Dbkman,  Ch.  J. :  [  *S7  ] 

This  is  an  action  of  ejectment  by  the  mortgagee  to  recover 
possession  of  the  mortgaged  premises  from  the  persons  who 
represent  the  mortgagor :  and  one  question  is,  whether  the  right  to 
enter  is  forfeited,  or  determined,  by  the  proceeding  of  the  mortgagee 
under  the  clause  for  the  recovery  of  60/.  in  arrear.  The  annual 
sum  of  50/.  is  not  indeed  exactly  the  amount  of  the  interest,  and 
there  are  some  expressions  in  the  deed  that  are  properly  applicable 
to  the  relation  of  landlord  and  tenant.  But,  whatever  effect  these 
expressions  might  have  if  they  stood  alone,  the  annexed  proviso, 
that  the  right  to  enter  and  evict  the  mortgagor  shall  not  be  preju- 
diced by  the  reservation,  is  sufficient  to  obviate  it.  This  is  the  only 
reasonable  construction  that  can  be  put  on  the  deed.  Then  as  to 
the  objection  to  the  stamp  on  the  surrender,  the  entry  on  the 
Court  rolls  is  sufficient  evidence  ;  and  the  production  of  the  original 
surrender  was  superfluous.  It  is,  therefore,  needless  to  inquire 
whether  the  surrender  was  properly  stamped. 

Pattbson,  J. : 

This  clause  in  the  deed  was  no  doubt  intended  for  the  benefit  of 
the  mortgagee ;  but  it  is  not  very  intelligible.  It  cannot  be  meant 
that  the  50/.  should  be  a  rent  charge,  because  the  mortgagor  has 
no  estate  in  him.  It  seems  as  if  the  relation  of  landlord  and  tenant 
was  contemplated,  but  with  liberty  for  the  landlord  to  treat  the 
tenant  as  a  trespasser  at  any  time  after  any  default.     It  would, 

(1)  1  Ad.  &  EL  126.  (3)  4  B.  &  Ad.  617. 

(2)  16  East,  208. 
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DoKd.       indeed,  be  difficult  now  to  treat  him  as  a  trespasser  in  respect  of  a 

r.  default  before  or  at  the  time  of  the  distress  ;  but  there  is  no  incon- 

Ollby.       sistency  in  doing  so  for  another  and  subsequent  default.     As  to  the 

[  *'*S8  ]       evidence  of  the  surrender,  the  Court  ♦rolls  are  the  best,  and  need 

not  be  stamped.     A  copy  of  the  Court  roll  would  have  required  a 

stamp.     With  respect  to  the  surrender  itself,  a  stamp  was  requisite 

only  for  the  purpose  of  making  it  evidence.     Here  it  was  unnecessary 

to  put  in  evidence  at  all. 

Williams,  J.  (i)  concurred. 

Rule  discharged. 


[  566  ] 


1840.        DOE  D.  JAMES  HAMILTON,  D.D.,  and  MARY  ANN, 

HIS  Wife,  v.  DANIEL  CLIFT  (2). 


(12  Adol.  &  Ellis,  566— o«3;  S.  C.  4  P.  &  D.  579.) 

If  the  custom  of  a  manor  be  that  the  customary  tenements  are  held  to  a 
tenant  and  his  heirs,  and,  when  a  tenant  dies  seised  leaving  sisters  onh', 
go  wholly  to  the  eldest  sister  in  exclusion  of  the  other  sisters,  or,  if  the 
eldest  sister  die  dui'ing  the  life  of  the  tenant,  to  her  heir  in  exclusion  of 
her  younger  sisters :  there,  if  the  heir  of  a  tenant  who  had  been  admitted 
and  died  se'sed  enter,  but  die  without  being  admitted,  he  nevertheless  die« 
seised,  and  the  custom  attaches  in  respect  of  his  sisters. 

But,  if  the  customary  estate  be,  not  a  customary  estate  of  inheritance, 
to  which  the  tenant  is  admitted  to  hold  to  him  and  his  heirs,  but  one  to 
which  he  is  admitted  to  hold  during  the  joint  lives  of  himself  and  the  lord, 
with  a  tenant-right  of  renewal  binding  the  lord  to  admit  the  customary 
heir  of  a  tenant :  there,  if  the  customary  heir  be  not  admitted  in  his  life- 
time,  though  he  enter,  he  has  no  estate,  and  does  not  die  seised ;  and  the 
custom  does  not  attach. 

It  makes  no  difference,  as  to  this,  that  the  tenements  are  devisable  by 
the  custom  of  the  manor. 

Ejectment  to  recover  an  undivided  moiety  of  a  customary 
messuage  and  tenement  in  the  manor  of  Lupton,  in  the  parish  of 
Kirkby  Lonsdale,  Westmoreland.  On  the  trial  before  Tindal,  Ch.  J., 
at  the  Appleby  Summer  Assizes,  1835,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

James  Clarke  Satterthwaito,  on  7th  December,  1801,  was  admitted 
to  a  customary  messuage  and  tenement  called  Lupton  High^  in  the 
manor  of  Lupton,  and,  on  1st  May,  1825,  died  seised  thereof, 
intestate  as  to  his  real  estate,  and  leaving  issue  James  Satter- 
thwaite,  D.D.,  his  son,  and  Mary  Ann  (one  of  the  lessors  of  the 

(1)  Three  Judges  only  were  present.      in  MaUinson  v.  Siddh  (1870)  39  L.  J. 

(2)  ObserveduponbyMALiN8,V..C.,      Ch.  426,  428.— B.  C. 
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plaintiff)  his  second  daughter,  who  married  Dr.  James  Hamilton       DokcL 
(the  other  lessor  of  the  plaintiff),  and  also  three  grandchildren,  «. 

who  were  the  children  of  his  eldest  daughter  Hannah  (who,  having  Clift. 
survived  her  husband  John  Head,  died  on  9th  September,  1821,  in 
her  father's  lifetime),  namely,  Jane  Head  (who  married  the  Be  v. 
George  Coventry),  James  Pearson  Head,  and  Mary  Ann  Head,  him 
surviving.  On  the  death  of  James  Clarke  Satterthwaite,  James 
Satterthwaite  his  son  took  possession  ''^of  the  said  customary  [  *567  ] 
messuage  and  tenement,  and  received  the  rents  and  profits  thereof 
during  his  lifetime,  as  well  as  of  two  other  customary  messuages 
and  tenements  within  the  said  manor,  called  Gillbank  and  Cow 
brow  head,  and  also  of  certain  customary  closes  within  the  said 
manor,  which  last  mentioned  two  messuages,  tenements,  and  closes 
James  Satterthwaite  had  purchased,  and  of  which  he  had  been 
admitted  tenant  during  his  father's  lifetime.  James  Satterthwaite 
died  in  November,  1827,  intestate  as  to  his  real  estates,  never 
having  been  admitted  tenant  of  the  said  customary  messuage  and 
tenement  called  Lupton  High,  and  leaving  his  nephew,  the  said 
James  Pearson  Head,  and  his  sister  Mary  Ann  Hamilton,  coheirs 
of  his  freehold  estates.  At  a  Court  holden  for  the  manor  of  Lupton, 
on  27th  June,  1828,  being  six  months  after  his  death,  the  name  of 
James  Satterthwaite  was  entered  on  the  Court  rolls  as  tenant,  as 
being  the  only  son  and  heir-at-law  of  the  late  James  Clarke  Satter- 
thwaite, deceased,  of  the  Lupton  High,  to  hold  the  same  during  the 
joint  lives  of  the  lord  and  tenant.  And  at  the  same  Court  appeared 
James  Pearson  Head,  the  son  and  heir-at-law  of  Hannah  Head, 
the  eldest  sister  of  the  said  James  Satterthwaite,  and  was  admitted 
tenant,  as  being  the  nephew  and  customary  heir  of  the  said  James 
Satterthwaite,  deceased,  of  the  messuage  and  tenement  called 
Lupton  High,  and  also  of  those  called  Gillbank  and  Cow  brow  head, 
and  continued  in  possession  thereof  until  the  time  of  his  death  in 
1829,  when  he  devised  the  same  by  his  will  (the  customary  tene- 
ments of  the  said  manor  being  devisable,  according  to  the  custom  of 
the  manor),  to  his  sisters,  Jane,  wife  of  the  Rev.  George  Coventry, 
and  Mary  Ann,  afterwards  wife  of  Mr.  Budd.  *They  were  admitted  [  •668  ] 
tenants  thereof  at  a  Court  holden  for  the  manor  in  18B2,  and  after- 
wards surrendered  the  said  premises  to  the  defendant  Clift,  who 
was  admitted,  and  now  is,  tenant  thereof. 

The  defendant  insisted  upon  a  custom  of  the  manor  in  favour  of 
the  descent  to  the  eldest  sister  of  the  person  last  seised,  in  exclusion 
of  the  other  sisters,  and  to  the  heir  of  an  eldest  sister  deceased  in 
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Doe  d.       the  lifetime  of  the  person  last  seised,  in  exclusion  of  surviving 

Hamilton  .  , 

^,  younger  sisters. 

Clipt.  rpjjg  steward  of  the  manor  of  Lupton  was  called  by  the  defendant, 

and  produced  the  Court  book  of  the  manor,  in  which  appeared,  in 
1741,  an  admittance  of  Hugh  Ashton,  and,  in  1749,  an  admittance 
of  one  James  Ashton,  son  and  heir  of  his  father  Hugh  Ashton,  to 
two  cattlegates,  half  the  fine  paid,  the  other  half  to  be  paid  on  the 
death  of  his  father's  widow  Eleanor ;  also  an  admittance,  in  1768, 
of  Elizabeth,  wife  of  Joseph  Burrow,  upon  the  death  of  her  brother 
the  said  James  Ashton,  to  be  tenant  of  one  of  such  cattlegates. 
He  also  produced  a  book,  in  which  were  entered  the  verdicts  or 
presentments  of  the  juries  of  the  manor,  the  original  verdict  papers 
being  also  produced ;  in  which  appeared  a  presentment  of  the  same 
date,  1768,  in  which  the  jury  found  that  Elizabeth  Burrow  ought 
to  be  admitted  tenant  to  one  cattlegate,  by  descent  from  her  late 
brother.  It  further  appeared  that  she  had  younger  sisters  then 
living.  It  also  appeared,  from  the  Court  roll,  that,  in  1785,  Joseph 
Burrow,  son  of  Elizabeth,  was  admitted  tenant  on  the  decease  of 
his  grandfather,  Hugh  Ashton,  to  half  two  grasses ;  and  it  appeared, 
from  the  book  wherein  the  presentments  of  the  juries  were  copied, 
that,  at  the  same  time,  the  jury  presented  that  the  grandfather's 

[  ♦SGQ  ]  widow  Eleanor  died  since  the  last  Court,  *and  that,  by  her  death, 
Joseph  Burrow  ought  to  be  admitted  tenant  of  half  two  grasses,  as 
grandson  and  heir  of  Hugh  Ashton,  deceased,  the  said  Eleanor 
having  held  the  same  as  his  widow  since  his  decease.  The  grasses, 
of  which  Joseph  Burrow  was  admitted  tenant  to  a  moiety  in  1785, 
are  the  same  grasses  to  which  his  uncle  James  Ashton  was  admitted 
in  1749,  as  heir  of  his  father  Hugh  Ashton,  by  the  description  of 
two  cattlegates,  half  the  fine  being  then  respited  until  the  decease 
of  the  father's  widow,  on  whose  death  Joseph  Burrow  was  admitted 
and  paid  the  fine. 

It  further  appeared  that  Elizabeth  Burrow  had  three  younger 
sisters,  born  1736,  1737,  and  1740  respectively,  who  were  all  alive 
in  1785,  and  for  several  years  after.  It  was  also  proved  by  the 
steward  that  the  Court  rolls  went  back  as  far  as  1642,  and  that 
there  was  no  instance  of  a  customary  estate  descending  to,  or  any 
admittance  of,  coparceners.  The  steward  also,  as  well  as  two  aged 
witnesses,  further  proved  that  the  reputation  of  the  custom  in  the 
manor  was,  that,  in  case  of  a  person  dying  seised,  leaving  only 
daughters,  the  eldest  daughter  takes;  leaving  only  sisters,  the  eldest 
sister  takes ;  and  that,  if  the  eldest  daughter  die,  leaving  issue  in 
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the  lifetime  of  the  person  last  seised,  her  heir  takes  in  exclusion  of       Doe  <l 

TTamtt  ton 

the  other  daughters ;  and,  if  the  eldest  sister  die  leaving  issue  in  f. 

the  lifetime  of  the  person  last  seised,  her  heir  takes  in  exclusion       Clift. 
of  the  other  sisters. 

The  lessors  of  the  plaintiff  objected  to  the  admissibility  of  the 
original  verdict  papers,  and  also  of  so  much  of  the  evidence  of 
reputation  as  extended  the  custom  to  the  case  of  the  heir  of  a 
deceased  eldest  daughter,  or  of  a  deceased  eldest  sister,  of  a 
person  dying  seised  taking  *in  exclusion  of  the  surviving  younger  [  •570  j 
daughters  or  sisters. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  evidence  objected  to  was  admissible ;  secondly,  whether,  if  it 
was  admissible,  the  lessors  of  the  plaintiff  under  the  above  circum- 
stances were  entitled  to  recover;  thirdly,  whether,  if  it,  or  any 
part,  was  not  admissible,  the  lessors,  under  the  above  circumstances, 
were  entitled  to  recover. 

This  case  was  twice  argued.  The  first  argument  was  heard  in 
Easter  Term,  1838  (1). 

Cresswellf  for  the  plaintiff: 

As  to  the  fact  of  the  custom,  the  negative  evidence  is  of  no  value. 
Facts  produced  to  establish  a  custom  must  show  it  afiSrmatively, 
and  will  be  construed  strictly  :  Denn  d.  Goodwin  v.  Spray  (2)  ; 
Lord  Coke  in  Uatdiffe  and  Chajdin's  case  (3) ;  Sir  John  Savage's 
case  (4).  (He  then  argued  as  to  the  evidence  of  the  custom.)  The 
custom,  if  proved,  does  not  attach  here.  Dr.  Satterthwaite  did  not 
die  seised,  having  never  been  admitted  :  Clements  v.  Saulaviore  (5) 
(where  the  distinction  is  drawn  between  a  custom  in  derogation  of 
the  common  law  and  a  custom  in  the  nature  of  gavelkind  or 
borough  English,  of  which  the  common  law  takes  notice) ;  Coke's 
Complete  Copyholder,  s.  41  (where  it  is  to  be  observed  that  the 
possess'to  frafris  has  *the  peculiarity  of  depending  on  entry,  not  [  *57i  j 
admittance :  Watkins  on  Descents,  68,  note  (A:),  8rd  ed.).  Actual 
seisin  is  necessary  to  enable  a  party  to  bring  an  assize ;  seisin  in 

(1)  May   ]»t,    1838.      Before   Lord  (3)  4  Leon.  242. 

Deiiman,  Ch.  J.,  Littledale,  Patteson,  (4)  2  Leon.  109,  and  S.  V.  cited  in 

and  Coleridge,  JJ.     It  is  not  thought  Beale  and  Lattyhy's  case,  2  I^eon.  208. 

necessary  to  report  the  argtunents  in  (5)  2  Ld.   Ray.   10ii4   (citing    Hah 

detail,  on  account  of  the  full  discus-      v.  in  C.  B.     See  p.  621,  jmst); 

sion  of  the  points,  contained  in   the  *S.  C,  1  Salk.  243, 6  Mod.  120,  1  Wms. 

judgment.  63,  Holt,  124. 

(2)  1  11.  K.  250  (1  T.  K.  466). 
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DoEd.  law  is  insuflficient :  BeviVs  case(i).  The  custom  can  operate  only 
r,  in  the  case  of  an  ancestor  who  is  on  the  Court  roll :  the  descent 

Clift.  ^jjj  otherwise  bo  as  at  common  law,  the  custom  of  the  manor  alone 
making  the  alteration.  Now  the  party  last  on  the  roll  was  James 
Clarke  Satterthwaite,  who  left  a  son,  so  that  the  custom  would  not 
operate. 

WightmaHy  contra  : 

A  single  instance  may  be  sufficient  to  establish  a  custom:  Doe  d. 
Mason  v.  Mason  (a).  (He  then  argued  as  to  the  evidence.)  The 
custom  may  operate  on  such  a  seisin  as  can  take  place  by  mere 
entry  without  admittance ;  the  admittance  is  merely  to  secure  the 
rights  of  the  lord  :  Vaughan  d.  Atkins  v.  Atkins  (3),  Brown* s  case  (4), 
Rex  V.  Bennett  (5). 

Cresswell  was  heard  in  reply. 

Cur.  adv.  rtdt. 

Lord  Denman,  Ch.  J.,  in  Michaelmas  vacation  (November  80th), 
1889,  delivered  the  judgment  of  the  Court  : 

It  appears  that  the  custom  for  the  eldest  female  to  inherit, 
instead  of  the  estate  going  to  females  in  coparcenery,  only  exists 
in  cases  where  a  person  dies  seised  of  the  estate.  The  case, 
[  •572  ]  therefore,  branches  into  two  *questions.  First,  whether  Dr.  Satter- 
thwaite, the  son  of  James  Clarke  Satterthwaite,  died  seised  of  the 
premises  in  question.  And,  if  he  did,  then  whether,  in  this  case, 
the  custom  is  well  established. 

In  arguing  the  case,  the  counsel  have  not  dwelt  so  much  upon 
the  latter  question  as  upon  the  first:  viz.,  whether  Dr.  Satterthwaite 
died  seised  of  the  customary  estate  in  question. 

Customary  estates  in  the  North  of  England  differ  very  much 
from  each  other  in  their  incidents  and  qualities  in  different  manors: 
and  all  differ  from  common  copyholds  ;  though,  in  many  respects, 
they  have  the  same  general  rules  applicable  to  them.  And, 
as  the  questions  as  to  copyholds  are  more  numerous  in  our 
books  than  as  to  customary  estates,  we  will  first  consider  how 
this  question  should  be  decided  if  it  was  a  common  copyhold  of 
inheritance. 

(1)4  Co.  Eep.  8  VLy  10  b.  (4)  4  Co.  Hep.  21  a,  3rd  resolution. 

(2)  3  Wils.  63.  (5)  2  T.  E,  197. 

(3)  5  Burr.  2764,  2787. 
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It  is  clearly  settled  that  the  heir  of  a  copyhold  may  before 
admittance  enter  upon  the  land  and  take  the  profits  :  that  he  may 
maintain  trespass  against  persons  who  come  upon  the  land :  that 
he  may  make  a  lease  warranted  by  the  custom  of  the  manor  :  that 
he  may  surrender  the  estate,  but  so  that  the  lord  shall  not  be 
prejudiced  as  to  his  fine:  that  he  may  maintain  an  ejectment, 
though  formerly  this  was  doubted,  unless  he  brought  it  within  a 
reasonable  time  after  the  death  of  his  ancestor.  All  these  incidents 
seem  almost  necessarily  to  attach,  because  the  lord  may  not  hold 
a  Court  for  a  considerable  time  after  the  death  of  the  former 
tenant ;  and,  if  the  heir  could  not  do  these  things,  he  would  not 
have  the  full  enjoyment  of  the  estate. 

And  so  also  the  heir  of  an  admitted  heir  may  enter  and  take  the 
profits  before  admittance.  And,  where  he  ^enters  and  takes  actual 
possession,  and  dies  before  admittance,  there  shall  be  a  possessio 
fratris.  For,  if  a  copyholder  in  fee  have  issue,  a  son  and  a 
daughter  by  one  ventre,  and  a  son  by  another  ventre,  and  die 
seised,  and  the  son  by  the  first  ventre  enter  into  the  land  and 
die  before  admittance,  the  daughter  shall  inherit  as  heir  to  her 
brother,  and  not  the  son  by  the  second  ventre  as  heir  to  his 
father. 

All  these  points  will  be  found  in  Brown's  case  (i),  Clarke  v. 
Pennifather  (2),  Coke's  Complete  Copyholder,  sect.  41,  1  Rol. 
Abr.  502,  Copihold,  (N),  Bullock  v.  Dihler{^),  Gilbert's  Law  of 
Tenures,  162,  Anonymous  (4)  case  in  Dyer. 

There  are  also  some  incidents  to  copyholds  as  to  what  attaches 
before  admittance  in  cases  where  it  is  only  by  the  custom  of  the 
manor  that  the  estate  arises.  The  wife  is  not  entitled  to  free 
bench  or  dower,  nor  the  husband  to  be  tenant  by  the  curtesy,  of 
copyholds,  unless  there  be  a  special  custom  in  the  manor ;  as 
appears  by  Broivn's  case  (i)  and  Rivet's  case  (5). 

The  case  of  Euer  d.  Heydon  v.  Asttvike  (6)  was  an  ejectment 
brought  by  Francis  Ewer  against  Astwike;  and  it  was  found  by 
special  verdict  that  Heydon  took  a  wife  upon  whom  a  copyhold 
descended,  which  was  part  of  the  manor  of  Flamstede ;  in  which 
manor  was  a  custom  that,  if  the  wife,  seised  of  a  copyhold,  has 
a  husband,  and  they  have  issue,  and  the  wife  dies,  the  husband 


DOKd. 
Hamilton 

V. 

Clift. 


[  •STS  ] 


(1)  4  Co.  Eep.  21  B. 

(2)  4  Co.  Eep.  23  b. 

(3)  Pop.  38 ;  S,  C.  Moore,  596. 

(4)  3  Dyer,  291  b,  pi.  69. 


(5)  4  Co.  Rep.  22  b. 

(6)  1  Anderson,  192;  ^'.  6'.,  as  Ever 
V.  Aston,  Moore,  271.  See  7  Vin.  Abr. 
155,  Curtesy  (E.),  pi.  14,  in  marg. 
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Dob  d.        shall  have  the  land  for  life  as  tenant.     Heydon  entered  into  *the 

XT  A  VTT  TOlf 

9.  land  before  any  admittance,  claiming  it  in  right  of  his  Vfiie :  and 

Clift.        before  admittance  the  wife  died ;  and  the  husband  made  the  lease 

r  *574  1 

on  which  the  ejectment  was  brought.  One  of  the  points  was 
whether,  the  wife  having  died  before  admittance,  the  custom 
applied.  And,  upon  that,  Anderson  says  that  the  better  opinion 
of  the  Court  seemed  to  be  that  Heydon  was  entitled  by  the  custom. 
Moore  states  the  argument  on  this  point :  but  it  does  not  appear 
that  any  opinion  was  expressed  by  the  Court.  But,  by  both 
reports,  the  case  went  upon  another  point,  as  to  the  sufficiency 
of  the  declaration :  and  no  judgment  was  given.  .  It  is  to  be 
observed  that,  at  the  end  of  the  case  of  lUdlockw.  Dibley{\),  in 
Moore,  597,  the  reporter  says,  **  Nota  Dyer  fo.  292,  possessio  fratrU 
d'un  copyhold  coment  que  il  morust  devant  admittance.  Sic 
semble  de  tenancy  per  le  curtesie.*'  It  is  to  be  observed  that  in 
Ewer  d.  Heydon  v.  Astwike  (2)  the  expression  is  **  seised "  of  a 
copyhold,  the  same  as  in  the  present  case.  But  the  question,  as 
to  the  husband  being  tenant  by  the  curtesy  though  his  wife  was 
never  admitted,  is  completely*  settled  by  the  case  of  Doe  d.  Milner 
V.  Bright  wen  (3),  though  all  the  instances  to  prove  the  custom  were 
where  the  wife  had  been  previously  admitted.  And  the  Court  said 
that  they  thought  '*  the  admission  of  the  wife  is  not  a  necessary 
ingredient  by  the  custom  to  entitle  the  husband  to  hold  for  his  life, 
in  cases  where  the  title  of  the  wife  is  complete  without  admission 
by  the  general  law  of  cox:)yhoIds ;  as  is  the  case  where  her  title  is 
[  ♦573  ]  as  heir ;  in  which  case  any  person  may  derive  title  through  *her 
by  operation  of  law,  without  admittance ;  and  the  title  of  the 
husband  is  by  operation  of  law.'* 

Gilbert  in  his  Law  of  Tenures,  p.  288,  says  that  it  was  reasonable 
that  the  widow  shall  have  her  widow's  estate,  though  her  husband 
was  not  admitted.  The  case  of  Vauyhan  d.  Atkms  v.  Atkins (4)  would 
perhaps  scarcely  be  sufficient  to  support  the  proposition,  if  it  were 
doubtful.  There  the  surrenderee  died  before  admittance,  leaving 
a  widow ;  and,  after  the  death  of  the  surrenderee,  his  heir  was 
admitted :  and  it  was  held  that  his  widow  was  entitled  to  free 
bench.  The  reason  given  is  (5),  that  **  the  vendor,  his  widow,  his 
heir,  and  all  claiming  under  him,  are  concluded  from  saying,  after 
admittance,   '  that  the  land   did   not   pass  from   the  day  of    the 

(1)  Moore,  596;  S.  (\  Pop.  38.  (3)  10  R.  R.  395  (10  East,  583), 

(2)  1  Anderson,  192;  8,  C.  Moore,  (4)  5  Burr.  2764. 
271.  (5)  5  Burr.  2787. 
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sarrender.'     Upon  this  ground,  the  lessor  of  the  plaintiff  claims        DoBd. 

H  A  M I  TjTOH 

the  inheritance  whereof  his  brother  died  seised  :   it  shall  not  be  t^. 

in  his  mouth  to  say,  against  the  widow,  *  that  his  brother  did  not       Clift. 
die  seised.' " 

We  may  consider  that  the  heir  has  a  complete  title  to  the 
copyhold  against  everybody  but  the  lord.  And,  therefore,  in 
the  case  of  Rex  v.  Rennett  (i)  the  Court  refused  a  mandamus 
to  admit  the  heir  of  a  copyhold.  But  in  Rex  v.  The  Masters,  dc. 
of  the  Brewers'  Company  (2)  the  Court  granted  a  mandamus  to 
admit  an  heir,  **  because,  although  he  has  a  good  title  as  against 
every  one  but  the  lord,  still  he  has  a  right  to  insist  upon 
admittance,  to  make  him  a  complete  copyholder.  He  may  wish 
to  be  put  upon  the  homage,  or  to  be  put  in  nomination  for  various 
offices,  or  to  surrender  to  the  use  of  his  will ;  "  and  in  that  case 
he  also  wanted  to  surrender  to  a  mortgagee.  And  it  is  said  that 
the  heir  is  not  a  ^complete  copyholder  till  admittance :  that  creates  [  *576  ] 
the  difficulty  whether  he  can  be  said  to  be  seised  till  that  be  done. 
The  fine  cannot  be  paid  till  admittance ;  and  he  is  also  subject  to 
some,  other  disabilities  not  material  td  this  inquiry.  But  he  cannot 
"  maintain  a  plaint  in  the  nature  of  an  assize  in  the  lord's  Court 
before,  because  till  then  he  is  not  complete  tenant  to  the  lord,  no 
farther  forth  than  the  lord  pleaseth  to  allow  him  for  his  tenant. 
And  therefore  if  there  be  grandfather,  father  and  son,  and  the 
grandfather  is  admitted,  and  dieth,  and  the  father  entereth,  and 
dielh  before  admittance,  the  son  shall  have  a  plaint  in  the  nature 
of  a  writ  of  ayel,  and  not  an  assize  of  mortdauncestor  " :  Coke's 
Complete  Copyholder,  sect.  41.  As  to  the  writ  of  ayel  or  niort 
d'ancestor,  Gilbert  (Law  of  Tenures,  287)  says  he  may  have  assize 
of  mort  d'ancestor  upon  his  ancestor's  admittance.  We  do  not 
think  it  very  material,  whether  he  can  or  not :  for,  at  all  events, 
he  cannot  have  a  plaint  in  the  lord's  Court,  which  is  the  material 
thing ;  for  that  is  founded  upon  a  seisin. 

In  the  case  of  common  socage  lands,  an  heir  becomes  seised 
by  entering  upon  a  freehold  interest  to  which  he  has  a  right  of 
entry,  and  taking  the  profits ;  but  he  requires  no  investiture  from 
his  superior  lord.  If  he  is  a  free  tenant  of  the  manor,  he  may 
have  to  pay  a  relief  upon  the  descent;  for  that  the  lord  may 
distrain:  but  no  investiture  is  necessary  to  give  him  a  complete 
seisin.  It  is  otherwise  in  the  case  of  copyholds;  for  there  an 
investiture  is  necessary,  which  is  done  by  the  admittance  of  the 

(1)  2  T.  H.  197.  (2)  27  E.  B.  318  (8  B.  &  C.  172). 
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Doe  d.        tenant ;  and  the  form  of  the  admittance  of  the  heir  is  that  the 

TTatwtt  tow 

f>,  lord  grants  seisin  of  the  copyhold  premises  by  the  rod,  to  have 

Clift,        ^^^  ^Q  j^qJj  |.q  ^Jj^  gg^j^  ^^  jg^^  jj-g  [jQjrg  anj  assigns  for  ever,  at 

[  *677  ]  the  will  of  the  lord  according  *to  the  castom  of  the  manor.  And 
it  may  be  said  that,  as  the  very  form  of  the  admittance  is  to  confer 
a  seisin,  a  person  cannot  be  seised  till  that  takes  place. 

It  is  to  be  remarked,  however,  that  in  the  Anonymom  case  in 
Dyer  (i)  before  referred  to  as  to  the  possessio  fratris,  it  is  said, 
in  the  marginal  note  (and  the  marginal  notes  in  Dyer  are  attributed 
to  Lord  Chief  Justice  Treby,  and  are  considered  as  of  authority), 
that,  in  a  case  **  between  Holmes  and  Facie,  it  was  adjudged 
that  the  possession  of  the  termor  shall  be  the  possession  of  the 
heir,  and  that  it  shall  be  the  possession  of  the  brother  without 
admittance,  for  the  seisin  given  to  his  ancestors  sufficeth  for  him 
and  all  his  heirs ;  but  he  is  not  tenant  to  the  lord  until  admitted, 
nor  is  a  purchaser  seised  till  admittance."  And  in  Brown  s  case  (2) 
it  is  said  that  the  heir  **  is  a  tenant  by  copy  of  Court-roll,  for  the 
copy  made  to  his  ancestor  belongs  to  him."  These  authorities 
seem  to  show  that  the  heir  may  be  said  to  be  seised  before 
admittance;  and,  as  is  shown,  he  may  be  for  most  purposes,  as 
in  the  instances  before  adduced. 

But  it  may  be  said  that  these  authorities,  as  to  the  interest  of 
the  heir,  and  the  incidents  before  mentioned  as  to  the  possesnio 
i^ratris,  the  tenancy  by  curtesy,  and  free  bench,  only  apply  to  the 
general  law  of  copyholds  and  descents,  and  estates  which  grow 
out  of  others  by  the  ordinary  rules  of  law,  but  that  this  is  the 
case  of  a  custom  which  deviates  fi-om  the  general  rules  of  law, 
and,  to  bring  a  person  completely  within  it,  there  should  be  a 
full  and  complete  tenancy  to  give  an  entire  seisin  to  all  intents 

[  *578  ]  and  purposes.  As  applicable  to  this  we  *may  mention  a  case 
which  is  mentioned  by  Lord  Holt  in  giving  the  judgment  of  the 
Court  in  Clements  v.  Scudamore  (3),  which  principal  case,  though 
it  has  some  analogy,  yet  does  not  bear  upon  this  case.  A  person, 
seised  of  a  copyhold  in  fee  in  the  nature  of  borough  English,  had 
five  sons,  the  youngest  of  whom  died  in  the  lifetime  of  the  father, 
leaving  issue  a  daughter ;  and  then  the  father  died :  the  youngest 
son's  daughter  shall  inherit  the  land.  The  case  we  allude  to  is 
said,  in  Lord  Holt's  judgment,  to  have  been  adjudged  in  Lord 

(1)  3  Dyer,  291  b.  243,    6   Mod.    120,    1    P.    Wins.    03, 

(2)  4  Co.  Rep.  21  a,  22  b.  Holt.  124. 

(3)  2Ld.  Ray.  1024;  S.  C.  1  Salk. 
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Bridgman's  time,  and  not.  reported  in  any  printed  book;  but  it        DoBd. 
appears  to  be  the  same  that  is  noticed  in  the  argument  in  Newton  r. 

V.  Shaftoe  (i),  in  the  name  of  Pain  v.  Herbert,  and  in  some  of  the  Clift. 
reports  called  Fa7ie  v.  Barr  (2).  The  case  was  that  the  copyhold 
lands  of  every  tenant  dying  seised  were,  by  the  custom  of  the 
manor,  descendible  to  the  youngest  son;  and  a  surrender  was 
made  to  the  use  of  B.  and  his  heirs,  who  died  before  admittance : 
it  was  agreed,  if  B.  had  been  admitted,  the  youngest  son,  after 
his  death,  should  have  inherited :  B.  died  before  admittance :  the 
question  was  between  the  eldest  and  the  youngest  son  of  B.,  who 
should  have  the  land ;  and  adjudged,  in  this  case,  the  eldest  son 
should  have  the  land,  because  of  the  strictness  of  the  custom, 
and  there  never  having  been  any  seisin  in  the  ancestor.  But, 
by  the  report  which  Lord  Holt  had,  it  would  have  been  otherwise 
if  it  had  been  alleged  that  the  lands  were  in  the  nature  of  borough 
♦English  (which  it  was  not,  but  only  set  forth  as  a  particular  [  'STO  ] 
custom) ;  for  the  law  takes  notice  of  the  custom  of  borough 
English,  but  not  of  that  special  custom :  which  is  likewise  the 
reason  why,  in  pleading  that  lands  are  in  the  nature  of  borough 
English,  you  need  not  set  forth  the  nature  of  the  custom  specially. 
That  case  differs  from  the  one  now  under  consideration,  that  there 
it  was  the  surrenderee  who  died  before  admittance.  In  the  case 
we  are  considering,  it  is  the  heir  who  dies  before  admittance. 
Now  there  is  a  great  difference  between  the  two  cases;  for  the 
surrenderee,  without  admittance,  is  not  a  tenant  of  the  manor 
at  all,  and  therefore  never  can  be  said  to  die  seised ;  whereas  the 
heir  before  admittance  is  a  tenant  of  the  manor,  though  not  a 
complete  tenant ;  and  the  remarks  and  authorities  which  we  have 
before  cited  show  that  for  some  purposes  he  may  be  said  to  be 
seised  before  admittance.  But  what  is  the  conclusion  to  be  drawn 
from  that  authority  it  is  not  necessary  to  decide,  considering  what 
follows  as  to  the  nature  of  the  customary  estate  in  the  special  case. 
But,  supposing  that  the  heir  of  a  copyholder  in  fee  may  be  said 
to  die  seised,  so  far  as  to  let  in  the  customary  descent,  it  is  another 
question  whether,  in  the  case  on  which  we  are  to  decide.  Dr. 
Satterthwaite  died  seised.  The  customary  estate,  of  which  his 
father  James  Clarke  Satterthwaite  died  seised,  is  not  a  customary 
estate  of  inheritance  to  which  he  was  admitted  to  hold  to  him  and 
his  heirs,  but  it  was  to  hold  to  him  during  the  joint  lives  of  the 

(1)  2Keb.  158.  125;    Hale   v.  ,  in    2   Ld.  Ray. 

(2)  1  Salk.  243;  6  Mod.  121 ;  Holt,      1025,  and  1  P.  Wms.  65. 


Clift. 

[  ♦580  ] 
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DoEd.       lord  and  himself.     Upon  his  death,  therefore,  the  estate  ceased: 
t?,  and,  though,  by  the  custom  of  the  manor,  there  was  a  tenant-right 

of  renewal  on  which  the  lord  was  bound  to  act,  and  admit  ^his 
heir,  yet,  till  he  was  admitted,  he  had  no  estate  at  all:  and  it 
cannot  be  said  that  he  was  in  any  respect  a  tenant  of  the  manor. 
In  The  Duke  of  Somerset  v.  France  (i)  it  was  all  along  taken  for 
granted  that,  in  this  description  of  customary  estates,  the  estate 
of  the  tenant  ceased  at  the  deiiath  either  of  the  lord  or  the  tenant, 
though  tbie  heir  had  a  tenant-right  which  entitled  him  to  be 
admitted.  He  might  indeed  enter  and  take  the  profits,  and  perhaps 
maintain  trespass  against  a  person  who  came  upon  the  lands :  but 
he  would  not  appear  to  be  entitled  to  do  the  other  things  above 
enumerated,  which  might  be  done  by  the  heir  of  a  copyholder  in 
fee,  unless  there  was  a  custom  to  authorize  them  to  be  done. 

It  appears,  by  the  case,  that,  by  the  custom  of  the  manor,  these 
estates  are  devisable  by  will ;  but  that  does  not  seem  to  make  any 
difference :  that  is  only  the  power  of  substituting  another  person 
whom  the  lord  is  to  admit  instead  of  admitting  the  heir. 

And,  as  we  think  that,  in  tenant-right  estates  of  the  description 
which  this  is,  the  heir  cannot  be  considered  as  being  a  tenant  of 
the  manor  till  admitted,  he  cannot  be  said  to  have  died  seised,  and 
therefore  the  custom  for  the  eldest  female  to  have  the  whole  estate 
does  not  attach:  and  that  therefore  the  plaintiff  is  entitled  to 
recover  the  moiety  claimed  in  the  ejectment. 

After  this  judgment  was  delivered,  application  was  made  to 

amend  the  case  by  adding  a  statement  as  to  the  nature  of  the 

[  *68i  ]       admittance  according  to  the  custom  of  the  *manor.     By  rule  of 

Court,  and  the  direction  of  Tindal,  Gh.  J.,  the  case  was  amended 

as  follows. 

After  the  words  ''joint  lives  of  the  lord  and  tenant"  (p.  618, 
line  26)  were  added  the  following :  ^*  according  to  the  custom  of 
the  said  manor,  as  settled  by  indenture  and  decree,  of  which  there 
is  an  entry  on  the  Court  rolls  of  the  said  manor,  by  which  it 
appears  that  the  copyhold  tenements  of  the  said  manor  are  held  by 
the  tenants  thereof,  to  them  and  their  heirs,  by  custom  of  tenant- 
right,  of  the  lord  of  the  said  manor." 

The  case  was  argued  a  second  time  in  Easter  Term,  1840,  by 
Cresswell  for  the  plaintiff,  and  Wightman   for  the  defendant  (2). 

(1)  1  Stra.  654;  S,  (\  Fort.  41.  Denman,  Ch.  J.,  Littledale,  Patteeon, 

(2)  April  28th,  1840.    Before  Lord      and  Coleridge,  JJ.    The  judgment  of 
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For  the  defendant  were  cited,  in  addition  to  the  authorities  before      '  Doe  d. 

mentioned;  as  to  the  evidence,  Roe  d.  Beebee  v.  Parker  (i),  and,  as  t.. 

to  the  necessity  of  admittance,  1  Scriven  on  Copyholds,  858  (3rd  ed.),        Clift. 

Knufht  V.  Hate  (2),  Kitchin's  Jurisdictions,  162  (5th  ed.),  Com.  Dig. 

Copyhold,   (D  1),   Doe  d.   Milner  v.  Brightwen  (3).     On  the  last 

point,  1   Scriven   on    Copyholds,  862  (8rd  ed.),  and   Oyppen  v. 

Bunney  (4),  were  cited  for  the  plaintiff  in  reply. 

Cur,  adv.  wit. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  judgment  pronounced  by  the  Court  in  this  case  having  been 
founded  on  the  want  of  any  allegation,  in  *the  special  case,  that  [  *582  ] 
the  tenant-right  estates  of  the  manor  of  Lupton  were  estates  of 
inheritance,  the  case  has  been  amended  in  that  respect ;  and  a 
second  argument  has  been  heard.  The  allegations  introduced  by 
way  of  amendment  is  not  very  satisfactory ;  but  the  Court  feel  the 
force  of  an  observation  made  by  the  counsel  for  the  defendant  (who 
introduced  the  amendment) ;  viz.,  that,  as  the  lessor  of  the  plaintiff 
claims  as  heir,  and  must  recover  by  the  strength  of  his  own  title,  the 
defendant  must  be  entitled  to  the  verdict,  unless  they  are  estates  of 
inheritance  as  asserted  by  the  defendant. 

It  must,  therefore,  be  taken  that  they  are  estates  of  inheritance : 
and  the  questions  in  the  cause  become  as  they  were  originally 
understood  to  be.  First,  whether  the  alleged  customs  were 
proved ;  and,  secondly,  whether  James  Satterthwaite  died  seised, 
so  that  the  custom,  if  proved,  could  operate.  On  the  second 
question,  we  are  of  opinion,  for  the  reasons  given  in  the  former 
judgment,  that  James  Satterthwaite  did  die  seised,  so  that  the 
custom  might  operate ;  though  that  conclusion  was  not  then  drawn 
by  the  Court,  it  being  unnecessary  in  the  view  then  taken  of  the 
case.  With  regard  to  the  first  question,  we  are  of  opinion  that  the 
Court  rolls  sufficiently  proved  one  part  of  the  custom,  viz.,  that,  in 
case  a  tenant  died  seised,  leaving  no  children  nor  brother,  but 
several  sisters,  the  elder  sister  should  take  in  exclusion  of  the 
younger  sisters  :  and  this  was  proved  without  the  aid  of  the  book 
and  verdict  papers  to  which  objection  was  made. 

The  proof  of  the  other  part  of  the  custom,  viz.,  that,  if  such 
elder  sister  died  in  the  lifetime  of  the  tenant,  leaving  a  son,  such 

the  Court  renders  it  tmnecessary  to  (2)  2  Cowp.  738. 

report  the  arguments  on  the  efTect  of  the  (3)  1 0  K.  E.  395  ( 10  East,  683). 

new  matter  introduced  into  the  case.  (4)  Cro.  Eliz.  504 ;  S.  C,  as  Tiping 

(1)  5  T.  R.  26.  V.  Bunning,  Moore,  465. 


Clipt. 
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DoBd.        son  should,  on  the  death  of  the  ^tenant,  take  in  exclusion  of  the 

TT  AMI  IiTON 

p.  younger  sisters,  at  first  appeared  to  be  more  doubtful.     But,  on 

consideration,  we  think  that  this  also  suflSciently  appears  from  the 
rolls,  without  the  aid  of  the  book  or  verdict  papers,  or  the  parol 
evidence  of  reputation. 

Looking  at  the  rolls  alone,  in  respect  to  the  estate  of  the  Ashton 
family,  it  appears  that,  on  the  death  of  Hugh  Ashton,  his  son 
James  was  admitted  to  two  cattlegates,  as  son  and  heir  of  his 
father;  but  the  fine  as  to  one  was  respited  till  the  death  of 
Eleanor,  the  widow  of  Hugh.  It  appears  also  that  James  died  in 
the  lifetime  of  Eleanor,  leaving  no  child  or  brother,  but  several 
sisters,  the  elder  of  whom  (Mrs.  Burrow)  was  admitted  as  his  heir 
to  that  cattlegate  in  his  possession,  and  in  respect  of  which  he  had 
paid  the  fine.  Mrs.  Burrow  also  died  in  the  lifetime  of  Eleanor, 
leaving  a  son.  And,  upon  the  death  of  Eleanor,  that  son  was  admitted 
to  the  other  cattlegate  held  by  Eleanor,  and  to  which  his  uncle 
James  had  been  admitted,  but  the  fine  had  been  respited,  although 
his  mother  Mrs.  Burrow  was  never  admitted  to  nor  seised  of  it. 

Without,  therefore,  entering  into  the  question  as  to  the  admissi- 
bility of  the  other  evidence,  and  not  meaning  to  express  any  opinion 
against  it,  we  think  that  the  custom  was  well  established,  and  that 
the  lessor  of  the  plaintiff,  who  claims  as  heir  at  common  law,  is  not 
entitled. 

And  the  result  is  that  a  nonsuit  must  be  entered. 

Nonsuit  entered. 


1840.  OLDERSHAW   v.   HOLT  and  Another,   Executors 

^^'  OF   Frewin(I). 

[  590  ]         (12  Adol.  &  Ellis,  590—597 ;  S.  C.  4  P.  &  D.  307  ;  1  Am.  &  H.  1 ;  4  Jur.  1012.) 

Plaintiff  agreed  with  F.  to  let  him  land  on  a  building  lease  for  ninety- 
eight  years  from  Christmas,  1835,  at  a  peppercorn  rent  for  three  years, 
and  then  at  115/.  a  year,  payable  quarterly ;  F.  to  build  on  the  land  and 
cover  in  eight  messuages  within  the  first  three  years,  and  to  accept  a 
lease  &c. :  proviso  for  re-entry  on  default.  F.  entered,  but  did  not  buUd 
the  houses;  whereupon  plaintiff  brought  ejectment,  and  recovered  po<«- 
session  on  June  Tith,  1839.  The  demise  in  the  ejectment  was  laid  on 
Ist  January,  1839. 

Held  that  plaintiff  could  not,  in  assumpsit  against  F.  on  the  agreement, 
recover  rent  from  December  25th  to  January  1st.     For, 

Semble,  that  stat.  4  &  5  Will.  IV.  c.  22,  s.  2  (2),  as  to  apportionment  of 

(1)  Referred  to  by  Field,   J.,   in      Q.  B.  330,  335.— R.  C. 
Wigsell   v.    Srhofti    of  Ivdigeiit   Blind  (2)  See  now  the  Apportionment  Act, 

(1882)  8  Q.  B.  D.  357,  368,  51  L.  J.       1870  (33  &  34  Vict,  c  35),  s.  2.— R.  C. 
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rents,  does  not  apply  to  the  case  of  a  landlord  determining  the  relation  of    Oldershaw 
landlord  and  tenant  by  his  own  act.     And,  Held  that,  if  it  did,  no  rent  was  <?. 

due  here,  the  re-entry  taking  effect  from  the  day  of  the  demise,  and  having         Holt. 
therefore  put  an  end  to  the  tenancy  before  a  quarter's  rent  accrued ;  but 
the  remedy  was  by  action  for  mestie  profits. 

After  re-entry,  plaintiff  agreed  with  a  now  tenant  to  let  him  the  premises 
for  the  residue  of  t*.*8  term,  at  a  peppercorn  for  the  year  ending  Midsummer, 
1840,  70/.  for  the  year  ending  Midsummer,  1841,  and  140/.  a  year  for  the 
rest  of  the  term.  Plaintiff,  in  tho  above  action,  claimed,  as  damages,  the 
difference  between  the  rent  which  he  would  actually  receive  down  to  Mid- 
summer, 1841,  and  that  which  would  have  accrued  down  to  the  same  period 
if  F.  had  kept  his  agreement. 

Held  that  the  jury  were  not  bound  to  award  that  amount,  but  might 
give  their  verdict  on  an  estimate  of  the  plaintiff's  real  damage,  taking 
into  consideration  the  increased  rent  secured  to  him  by  the  second 
agreement. 

Assumpsit.  The  declaration  (of  December  16th,  1889)  stated 
an  agreement  made,  April  18th,  liB86,  between  plaintiff  and 
Frewin,  that,  as  soon  as  certain  messuages  and  buildings  after 
mentioned  should  be  built  and  covered  in,  plaintiff  should,  on 
Fre win's  request,  grant  him,  by  lease  or  leases,  certain  land  in 
the  agreement  described,  habendum  for  ninety-eight  years  from 
25th  December,  1885,  at  the  yearly  rent  of  a  peppercorn  for  the 
first  three  years,  and  the  yearly  rent  of  115Z.  for  the  remainder 
of  the  term,  payable  on  &c.  (the  usual  quarter  days).  And  that 
Frewin  should,  on  or  before  December  26th,  1841,  erect,  build,  and 
cover  in  upon  the  said  land,  fourteen  second-rate  messuages,  *viz.  [  *i>9\  ] 
four  on  or  before  December  25th,  1837 ;  four  more  on  or  before 
December  25th,  1888;  and  the  remaining  six  on  or  before 
December  25th,  1841 :  and  that  be  should  accept  such  lease  or 
leases,  and  that,  until  the  said  land  and  buildings  should  be  leased, 
he  should  pay  for  the  same,  or  so  much  thereof  as  should  remain 
unleased,  the  yearly  rents  in  the  agreement  mentioned,  in  the 
same  proportions  and  at  the  same  times  as  if  a  lease  reserving 
such  rents  had  been  granted :  and  that,  before  any  lease  of  the 
land  should  be  granted,  there  should  be  standing  thereon  one 
messuage  undemised  as  a  security  for  the  subsequent  performance 
of  the  agreement  by  Frewin.  Proviso  for  re-entry  by  plaintiff  if 
rent  should  be  in  arrear,  or  the  agreement  otherwise  broken, 
without  prejudice  to  the  recovery  of  any  rent  remaining  due. 
Averment  of  promise  by  Frewin  to  fulfil  &c.,  and  readiness  of 
the  plaintiff  to  fulfil  on  his  part  &c.,  and  entry  by  F.  Breach, 
that  F.  did  not  erect  four  messuages  on  or  before  25th  December, 
1887,  nor  four  more  on  or  before  25th  December,  1838,  and  never 
hath   built  any  such  messuages,  and   the  land  remains  ujibuilt 
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Oldebshaw  upon,  nor  is  there  any  messuage  standing  thereon  as  security  4&c. 
Holt.  Further  breach,  that,  although  the  land  has  not  been  leased, 
neither  Frewin,  nor  defendants  his  executors,  have  paid  the  rents 
Ac,  and  there  is  due  for  such  rents  a  large  sum,  viz.  &c.  Whereby 
plaintifif  lost  the  benefit  of  the  said  agreement,  and  divers  gains  <S:c«, 
which  he  would  have  obtained  by  disposing  of  his  interest  in  the 
said  land  and  the  leases  to  be  taken  by  Frewin  if  the  agreement 
had  been  performed ;  and,  by  the  land  remaining  unbuilt  upon, 
plaintiff  has  been  wholly  deprived  of  the  said  rental  w^hich,  under 
the  agreement,  would  have  arisen  in  respect  of  the  premises  during 

[  *592  ]  the  remainder  of  the  term  to  have  *been  granted  by  plaintiff  and 
accepted  by  Frewin,  viz.  the  annual  rent  of  115 J.  from  December 
25th,  1838,  and  has  been  put  to  expense,  to  wit  &c.,  in  making  a 
new  agreement  for  building  on  the  said  land,  and  has  been 
deprived  of  any  rental  for  the  said  land  for  divers,  to  wit  five, 
years,  ensuing  the  25th  of  December,  1838. 

Pleas.  First,  as  to  non-payment  of  the  rents,  that,  before  any 
default  in  payment  thereof,  and  before  the  amount  in  the 
declaration  mentioned  to  be  due  and  in  arrear  in  respect  of  such 
rents  could  or  did  become  due  or  payable,  the  said  C.  Frewin  did, 
as  in  the  declaration  mentioned,  break  his  agreement  therein 
mentioned,  in  this,  that  he  did  not  at  his  own  costs  erect  &c.  four 
second-rate  messuages  &c.  on  or  before  25th  December,  1837,  nor 
four  more  on  or  before  25th  December,  1838 ;  and  committed  and 
Buffered  all  the  breaches  of  agreement  and  promise  in  the 
declaration  mentioned,  to  which  these  pleas  are  not  pleaded ; 
whereby,  and  by  force  of  the  proviso  for  re-entry  in  the  said 
agreement,  all  the  right  and  interest  of  the  said  G.  Frewin  and 
those  claiming  under  him  in  respect  of  the  said  piece  of  ground 
became  liable  to  be  forfeited,  and  the  plaintiff  became  entitled  to 
re-enter  on  the  same.  And  thereupon,  by  reason  of  the  said  right 
to  re-enter,  and  in  pursuance  of  the  said  proviso,  afterwards  and 
before  any  such  default  or  breach  of  promise  as  in  the  declaration 
supposed  as  to  payment  of  the  said  money  rents,  and  before  the 
amount  in  the  declaration  mentioned  to  be  due  and  in  arrear  in 
respect  thereof  could  become  due,  or  did  as  in  the  declaration 
supposed  become  due,  and  before  the  commencement  of  this  suit, 
viz.  on  1st  March,  1839,  the  plaintiff  entered  into  and  upon  all 
and  every  part  &c.  (stating  re-entry) ;  and  all  the  estate  «&c.  of 

[  '593  ]  C.  Frewin,  and  of  defendants  as  his  executors,  *of,  in,  and  to 
the   premises    then    ceased    and    was    determined.     Verification. 
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Secondly,  as  to  the  residue  of  the  causes  of  action,  21.  brought  into    Oldbbshaw 
Court,  and  denial  of  any  damage  ultra.     Verification.  Holt. 

Replication.  To  plea  1.  That  the  sum  of  money  in  the  declara- 
tion alleged  to  have  become  due  as  therein  mentioned  had  so 
become  due  before  the  re-entry  in  the  said  plea  mentioned. 
Conclusion  to  the  country. 

To  plea  2.     Damage  ultra. 

Issues  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.  at  the  sittings  in 
London  after  last  Trinity  Term,  it  appeared  that,  Frewin's  con- 
tract to  build  remaining  unperformed  (he  having  become  insolvent), 
the  plaintiff  had  brought  an  action  of  ejectment  against  him  in 
Easter  Term,  1889,  and  recovered  possession  on  June  12th,  1889. 
Bent  had  not  been  paid  for  any  period  since  the  preceding  25th 
of  December.  The  demise  in  the  declaration  in  ejectment  was  of 
January  1st,  1889.  On  September  8rd,  1889,  plaintiff  executed  an 
agreement  with  a  new  tenant,  to  let  him  the  premises  for  thiB 
residue  of  Frewin's  term,  at  a  peppercorn  for  the  year  from  Mid- 
summer, 1889,  to  Midsummer,  1840,  702.  for  the  year  ending  at 
Midsummer,  1841,  and  1401.  a  year  for  the  rest  of  the  term.  The 
plaintiff  in  this  action  demanded  a  quarter's  rent,  from  Christmas, 
1888,  to  Lady  Day,  1889,  and  an  apportionment  of  rent  lor  the 
period  between  Lady  Day  and  June  12th,  1889.  He  also  claimed 
compensation  for  the  difference  between  the  rent  which  he  would 
actually  receive  for  the  period  between  12th  June,  1889,  and  Mid- 
summer, 1841,  and  the  rent  which  would  have  accrued  during  that 
time  if  the  defendant  had  fulfilled  his  agreement;  and  he  made 
further  claims  for  the  diminished  value  of  the  property  as  a  subject 
of  sale,  during  that  period,  and  *for  expenses  incident  to  the  [  *594  ] 
change  of  tenancy.  The  Lord  Chief  Justice  held  that  no  rent 
could  accrue  after  January  1st,  1889,  the  day  of  the  demise  in  the 
ejectment;  and  that  the  plaintiff  had  no  absolute  claim  to  any 
amount  of  compensation  on  the  other  grounds  alleged ;  but  he  left 
it  to  the  jury  to  calculate  what  damage,  if  any,  the  plaintiff  had 
sustained,  above  the  21.  paid  into  Court,  regard  being  had  to  the 
new  and  ultimately  more  advantageous  agreement  entered  into  by 
the  plaintiff  with  another  party.     Verdict  for  the  defendant. 

Warren  now  moved  for  a  new  trial : 

First,  the  plaintiff  was,  at  least,  entitled,  by  stat.  4  &  5  Will.  IV. 
c.  22,  s.  2,  to  an  apportionment  of  the  rent  from  Christmas,  1888, 
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0LDEB8HAW  to  January  Ist,  1839,  taking  that  to  be  the  day  of  re-entry.  Such 
Holt.  apportionment  is  given  by  the  Act,  upon  the  death  of  any  person 
interested  in  rents,  «&c.,  **  or  on  the  determination  by  any  other 
means  whatsoever  of  the  interest  of  any  such  person."  Here  the 
interest  determined  on  January  1st  by  Frewin's  non-performance 
of  his  agreement,  and  the  consequent  forfeiture  and  re-entry. 
Secondly,  the  plaintiff  proved  himself  entitled  to  more  than 
nominal  damages.  It  is  true  that,  in  September,  1889,  he  made 
a  new  contract  which  would  ultimately  be  more  advantageous 
than  the  first,  if  the  tenant  continued  solvent  and  fulfilled  his 
engagement.  But  that  prospective  and  contingent  compensation 
was  not  to  be  taken  into  account.  The  defendants  admit  a  direct 
present  injury  occasioned  to  the  plaintiff  by  a  breach  of  contract; 
they  cannot  reduce  the  liability  so  incurred  by  referring  to  a  con- 
tract, apparently  more  beneficial,  which  the  plaintiff  has  since 
entered  into  with  a  stranger.  That  party  may  become  insolvent 
and  break  his  contract,  as  the  testator  did.  When  the  present 
[  *595  ]  action  was  brought,  no  benefit  *had  resulted  from  the  new  agree- 
ment;  from  January,  1889,  to  Midsummer,  1841,  the  rent  of  115/. 
a  year  was  sure  to  cease ;  and  all  that  the  plaintiff  could  receive 
instead  of  it  was  70Z.  A  right  of  action  had  accrued  for  the 
difference,  and,  having  once  vested,  could  be  destroyed  only  by 
a  release  or  by  satisfaction  in  law :  WiUmi{fhhy  v.  Backhouse  (i). 
That  should  have  been  stated  to  the  jury. 

Lord  Denman,  Ch.  J. : 

I  told  the  jury,  as  to  the  rent,  that  I  thought  none  could  be 
recovered,  as  none  was  due  at  the  time  from  which  the  plaintiff 
had  become  entitled  to  re-enter :  and,  as  to  the  damages,  that  it 
was  a  mere  money  question,  which  they  had  to  decide  as  a  matter 
of  calculation  :  and,  on  this  latter  point,  they  agreed  with  me  that, 
upon  the  whole  matter,  no  damage  had  been  sustained  by  the 
plaintiff.  I  do  not  recollect  that  the  statute  4  &  5  Will.  IV.  c.  22, 
was  referred  to  at  the  trial ;  but  I  think  it  is  impossible  to  say  that 
any  right  of  action  had  attached  in  respect  of  rent. 

LiTTLEDALG,  J.  : 

The  re-entry  must  be  considered  as  taking  effect  from  the  time 
of  the  demise  relied  upon  in  the  ejectment.  From  that  period  the 
defendant,  while  holding   the  premises,  was  a   wrong-doer,   and 

(1)  26  R.  E.  566  (2  B,  k  C.  821). 
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liable  for  mesne  profits.  The  action  should  have  been  brought  Oldbbshaw 
for  those,  and  not  for  rent.  A  landlord  may  defer  re-entering  till  Holt. 
the  rent  for  the  current  quarter  has  become  due.  I  doubt  if  the 
statute  as  to  apportionment  applies  in  any  case  where  the  landlord 
ceases  to  be  so  by  his  own  act.  But  here  there  could  not  be  an 
apportionment,  because  no  period  ever  arrived  at  which  the  rent 
could  have  become  due. 

Williams,  J. :  [  596  ] 

The  first  plea  was  made  out,  in  point  of  fact,  by  proof  that, 
before  any  of  the  rent  claimed  could  have  become  due,  the  plaintiff 
had  availed  himself  of  the  forfeiture.  I  think  there  is  a  great  deal 
in  the  doubt  suggested,  whether  stat.  4  &  5  Will.  IV.  c.  22,  extends 
to  any  case  like  this,  and  whether  the  language  of  sect.  2  be  not 
applicable  solely  where  the  tenancy  is  determined  by  other  means 
than  the  act  of  the  landlord.  Here,  however,  no  rent  could  have 
been  due  when  the  tenancy  was  determined. 

Coleridge,  J. : 

The  right  to  rent  ceased  from  the  day  of  the  demise  in  the 
declaration  in  ejectment.  Afterwards,  mesne  profits  only  could  be 
recovered.  I  think  that  stat.  4  &  5  Will.  TV.  c.  22,  s.  2,  does  not 
apply  to  such  a  case  as  this,  but  only  where  the  rent  continues, 
and  is  to  be  apportioned  between  the  individual  who  was  entitled 
when  it  began  to  accrue,  and  another  who  has  come  in  as  a 
remainder-man,  or  reversioner,  or  otherwise.  This  appears  from 
the  concluding  part  of  the  section,  which  enacts  that  the  person 
whose  interest  has  determined,  **  his  or  her  executors,"  &c.,  **  shall 
have  such  and  the  same  remedies  at  law  and  in  equity  for  recover- 
ing such  apportioned  parts  of  the  said  rents "  il^c,  **  when  the 
entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  become  due  and  payable,  and  not  before,  as  he,  she,  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents,'' 
&c.,  **  and  other  payments  if  entitled  thereto,  but  so  that  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  and  the  lands, 
tenements,  and  hereditaments  comprised  therein,  shall  not  be 
resorted  to  for  such  apportioned  parts  specifically  as  aforesaid,  but 
the  entire  rents  of  which  such  portions  shall  form  a  part  shall  be 
received  and  recovered  by  the  *person  or  persons  who  if  this  Act  [  *^^'^  ] 
had  not  passed  would  have  been  entitled  to  such  entire  rents ;  and 
such  portions  shall  be  recoverable  from  such  person   or  persons 
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0LDER8HAW   by  the  parties  entitled  to  the  same  under  this  Act  in  any  action 

Holt.        or  suit  at  law  or  in  equity."     And,  if  we  look  to  stat.  11  Geo.  II. 

c.  19,  8.  15,  of  which  Btat.  4  &  5  Will.  lY.  c.  22,  is  an  extension,  it 

appears  that  sect.  2  of  the  latter  Act  cannot  have  been  meant  to 

include  a  landlord  who  comes  in  and  by  his  own  act  determines 

the  tenancy. 

RtUe  refused. 


1840.  ELLIOT   V.  KENDEICK(l). 

J!!l* '        (12  Adol.  &  Ellis,  597—598  ;  S.  C.  4  P.  &  D.  306 ;  10  L.  J.  Q.  B.  42 ;  9  Dowl. 
[  597  ]  P.  C.  195  ;  1  W.  P.  C.  45.) 

Plaintiff  assigned  all  his  effects  to  N.,  for  the  benefit  of  his  creditont, 
with  power  to  sue  in  his  name ;  afterwards  he  became  insolvent  and  also 
bankrupt,  and  had  not  obtained  bis  certificate :  and  had  no  means  of  paying 
the  costs  of  an  action.  N.  having  commenced  an  action  in  plaintiff  *s  name, 
and  without  his  authority  (except  under  the  assignment),  the  Court  stayed 
the  proceedings  till  N.  should  give  the  defendant  security  for  costs. 

HUMFREY  obtained  a  rule  in  last  Hilary  Term,  calling  on  Walter 
Nicol  and  David  Scott  to  show  cause  why  they  should  not  give 
security  to  the  defendant  for  the  costs  in  this  cause. 

It  appeared  that,  on  24th  May,  1887,  plaintiff  assigned  all  his 
estate  and  effects  to  Nicol  and  Scott,  as  trustees  for  the  plaintiff's 
creditors,  with  power  to  sue  in  his  name.  Afterwards  plaintiff  was 
imprisoned,  and  petitioned  the  Insolvent  Debtors'  Court,  and 
executed  the  assignment  to  the  provisional  assignee  on  2nd  May, 
1838.  On  4th  January,  1889,  he  became  bankrupt;  and  an 
L  *598  ]  assignee  under  the  fiat  was  afterwards  chosen.  Plaintiff  *had 
not  obtained  his  certificate.  The  debt  on  which  the  action  was 
brought  became  due  before  24th  May,  1887 ;  and  this  action 
was  in  fact  brought  by  Nicol  and  Scott.  Plaintiff  deposed  that 
he  would  not  have  brought  it  himself,  because  the  defendant  had 
a  set-off  against  him :  and  that  he,  plaintiff,  was  unable  to  pay 
any  law  expenses,  and  believed  that  he  should  shortly  take  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  was  desirous  that 
the  attorney  in  the  action  should  be  restrained  from  proceeding 
till  plaintiff  and  defendant  were  both  indemnified  against  costs. 

« 

Piatt  now  showed  cause,  and  contended  that  there  was  no 
precedent  for  such  an  application. 

(1)  Distinguished  in  the  case  where  590,  591,  .38  L.  J.   Q.  B.  254,  255; 

the  trustee  or  assignee  in  bankruptcy  (^owell  v.    TuyUtr  (1885)  31  Ch.  Div. 

himself  sues,  although  impecunious :  34,  38,  55  L.  J.  Ch.  92,  95. — R.  C. 
VenstoH  V.  Aehton  (1869)  L.  R  4  Q.  B. 
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Iluwfreif, contra, cited  Arch  hold's  Practice  of  Country  Attorneys,       Elliot 


p.  572,  Jleaford  v.  Knirjht  (i),  and  Doyle  v.  Anderson  (2). 

(LiTTLEDALB,  J. :  Those  are  not  examples  requirhig  security 
from  assignees  under  a  voluntary  assignment.) 

The  principle  is  the  same :  the  action  is  carried  on  in  the  name 
of  a  party  who  neither  assents  to  the  proceeding  nor  can  pay 
the  costs. 

Lord  Dbnman,  Ch.  J. : 

The  trustees  choose  to  proceed  in  the  action  in  the  name  of  a 
party  who,  for  their  benefit,  has  divested  himself  of  all  means  of 
paying  the  costs.     I  think  they  should  give  security  to  the  defendant. 

LiTTLEDALB,  WiLLiAMS,  and  CoLERiDOE,  JJ.  concurrcd. 

Rule  absolute. 


Kendrick. 


EEG.  V.  EICHARD  DUNN,  Esquire. 

(12  Adol.  &  Ellis,  599—620;  S.  C.  4  P.  &  D.  415;  10  L.  J.  M.  C.  29;  5  Jur.  721.) 

On  habeas  corpus ^  bringing  up  a  party  committed  bj'  justices  for  not 
finding  sureties  of  the  peace,  the  Court  will  not  hear  affidavits  controverting 
the  facts  alleged  in  the  articles  of  the  peace.  The  Habeas  Corpus  Act,  1816, 
s.  3,  does  not  affect  the  practice  in  this  respect. 

Where  a  party  exhibiting  articles  of  peace  alleges,  as  the  ground  of  fear, 
expressions  in  a  letter,  which  he  submits  to  the  Court  for  their  construction, 
the  Court  will  not  take  the  words  into  consideration,  nor  act  upon  the 
articles,  unless  the  whole  letter  be  set  forth. 

Where  the  Sessions,  upon  articles  of  the  peace  being  exhibited,  have 
ordered  sureties  to  be  found,  and  committed  the  accused  party  for  want  of 
them,  their  judgment  is  not  final;  but  this  Court,  on  habeas  corpus  and 
certitrrariy  will  examine  the  articles,  and,  if  they  are,  on  the  face  of  them, 
insufficient,  supersede  the  order  of  Sessions  as  made  without  jurisdiction, 
and  discharge  the  prisoner. 

Articles  of  the  peace  are  not  sufficient  unless  they  show  a  threat. 

The  threat  need  not  be  in  words,  but  may  be  inferred  from  a  cc.urso 
of  conduct.  That  inference,  however,  must  be  drawn  by  the  exhibitant 
himself ;  and,  if  he  omit  to  state  it  in  the  articles,  the  Court  will  not  draw 
the  inference. 

The  exhibitant  may  allege,  as  part  of  his  ground  for  appi*ehension, 
misconduct  which  has  been  the  subject  of  former  articles ;  although  the 
accused  party  was  committed  on  those  articles  for  want  of  8ui*etieH,  and 
discharged  on  habeas  corpus ;  and  a  commitment  on  such  new  articles  will 
not  be  contrary  to  the  Habeas  Corpus  Act,  1679,  s.  6. 

Thb  defendant,  being  in  the  custody  of  the  keeper  of  the  New 
Prison,  Clerkenwell,  obtained  a  writ  of  habeas  corjms  (of  November 

(I)  26  R.  IJ.  472  (2  B.  &  C.  579).  C^)  "^O  R.  R.  aHl  (I  Ad.  &  El.  635), 


1840. 
Nor,  4. 
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Rko.         2nd,  1840,  returnable  immediately  after  the  receipt),  under  which 
Dunn.        he  was  now  brought  before  the  Court :  and  the  gaoler  returned  the 
following  warrant  as  the  cause  of  taking  and  detention. 

**  Police  Court,  Hat  ton  Garden. 

"Metropolitan  \  To  the  keeper  of  the  New  Prison  at  Clerkenwell  in 
Police  District,  [  the  county  of  Middlesex,  within  the  Metropolitan 
to  wit.  )  Police  District,  or  his  deputy. 
*'Keceive  into  your  custody  in  the  said  New  Prison  the  body  of 
Richard  Dunn,  late  of  No.  10,  King  Street,  Saint  James's,  in  the 
county  of  Middlesex,  and  within  the  said  district,  barrister- at-law, 
herewith  sent  you,  and  who  was  this  day  brought  before  me,  Boyce 
Combe,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the 
said  county  and  also  one  of  the  magistrates  of  the  Police  Courts  of 
the  metropolis,  sitting  at  the  Police  Court  in  Hatton  Garden,  within 
the  Metropolitan  Police  District,  by,  and  charged  upon  the  oath  of, 
Joseph  Shackell,  before  me,  that  the  said  Richard  Dunn  is  the 
identical  person  named  in  a  certain  warrant  now  produced  and 
shown  to  me,  bearing  date  the  29th  day  of  June  last,  under  the  hands 
of  two  of  her  Majesty's  justices  of  the  peace  for  the  said  county, 
signed  by  them  in  open  Session  holden  at  the  Session  House  for 
the  said  county,  on  the  said  29th  day  of  June,  whereby  it  appears 
to  me  that  articles  of  the  peace  were  exhibited  against  him  the  said 
R.  Dunn,  on  the  said  29th  day  of  June,  by  Miss  Angela  Georgina 
[  ♦600  ]  Burdett  Coutts,  before  her  Majesty's  *ju8tices  assigned  to  keep  the 
peace  in  the  county  aforesaid  and  also  to  hear  and  determine  "  &c., 
**  at  the  Session  of  the  peace  there,  viz.  on  the  said  29th  day  of 
June,  holden  at  the  said  Session  House  in  and  for  the  said  county, 
and  it  is  also  appearing  to  me  that  the  said  R.  Dunn  is  the  identical 
person  against  whom  the  said  articles  were  exhibited  :  and  whereas 
it  was  ordered  by  the  Court,  at  the  said  Session,  that  the  said 
R.  Dunn  do  enter  into  his  own  recognizance  in  the  sum  of  5002., 
and  find  two  sureties  in  the  sum  of  250Z.  each,  to  appear  at  the  next 
General  or  Quarter  Session  for  the  said  county  after  the  expiration 
of  two  years,  and  in  the  meantime  to  keep  the  peace  and  be  of  good 
behaviour  towards  all  her  Majesty's  liege  subjects,  and  particularly 
towards  the  said  Miss  A.  G.  B.  Coutts  (the  exhibitant  of  the  said 
articles),  and  that  forty-eight  hours'  notice  of  bail  be  given  to 
Mr.  W.  C.  Humphreys,  of  No.  119,  Newgate  Street,  the  solicitor  for 
the  said  exhibitant  before  the  same  be  taken ;  as  appears  to  me 
by  the  certificate  of  the  clerk  of  the  peace  for  the  said  county :  and 
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the  said  R.  Dunn  having  neglected  and  refused  to  enter  into  such         Reg. 

recognizance  with  such  sureties  as  aforesaid :  Him  therefore  safely        dunn. 

keep  in  your  said  custody  until  he  shall  be  discharged  by  due  course 

of  law,  unless  he  the  said  B.  Dunn  shall  in  the  meantime  enter  into 

such  recognizance  with  such  sureties  as  aforesaid  :  And  for  so  doing 

this  shall  be  your  sufficient  warrant.     Given  under  my  hand  and 

seal  at  the  Police  Court  aforesaid,  this  11th  day  of  July,  1840. 

**  BoYCB  Combe." 

A  certiorari  had  also  issued,  dated  November  2nd,  to  the  justices 
of  Middlesex,  in  obedience  to  which  they  now  returned  the  articles 
of  the  peace  exhibited  by  Miss  Coutts,  with  two  affidavits  on  which 
the  order  of  Sessions  was  grounded,  the  whole,  with  the  order,  being 
upon  one  parchment  roll.     The  articles  were  as  follows  : 

"  Middlesex. — Articles  of  the  peace  exhibited  by  Angela  Georgina 
Burdett  Coutts,  of  Stratton  Street,  Piccadilly,  in  the  county  of 
Middlesex,  spinster,  a^^ainst  Bichard  Dunn,  late  of  the  parish 
of  St.  Marylebone,  Esquire,  in  order  to  preserve  the  life  and 
person  of  this  exhibitant  from  bodily  harm. 

''First.  This  exhibitant  on  her  oath  saith,  that,  in  the  month  of 
August,  1838,  this  exhibitant  received  two  letters  signed  Bichard 
Dunn,  but  which  letters,  from  the  strange  language  contained  in 
them,  this  exhibitant  considered  to  have  been  written  by  some 
insane  person,  and  consequently  threw  them  aside  ;  and  she  believes 
that  they  were  destroyed  with  other  waste  papers.  And  this 
exhibitant  further  saith  that,  in  the  said  month  of  August,  1888, 
Bichard  Dunn,  against  whom  these  articles  are  exhibited,  but  who 
until  that  time  was  totally  unknown  either  by  name  or  person  to 
this  exhibitant  (except  by  the  said  two  letters),  came  to  the  **  Queen's  [  *60i  ] 
Hotel  *  at  Harrogate  in  the  West  Biding  of  the  county  of  York,  and 
there  obtained  a  room  nearly  opposite  to  the  sleeping  room  occupied 
by  this  exhibitant,  who  was  at  that  time  residing  in  the  said  hotel, 
and,  by  some  means  unknown  to  this  exhibitant,  contrived  to  place 
or  have  placed  his  card  in  this  exhibitant's  said  room.  That  this 
exhibitant,  feeling  greatly  annoyed  by  this  circumstance,  on  the 
following  morning  removed  from  the  said  hotel  with  her  establish- 
ment, and  went  to  reside  at  another  part  of  the  town,  where  letters 
written  by  the  said  Bichard  Dunn,  and  addressed  to  this  exhibitant, 
were  continually  thrown  into  the  garden  of  the  house  where  this 
exhibitant  was  then  residing ;  and  she  was  there  otherwise  annoyed 
by  the  said  Bichard  Dunn  coming  to  the  house,  endeavouring  to 
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Reo.  gain  admittance,  and  also,  when  she  went  out,  endeavouring  to  get 
Dunn.  ^^^0  the  exhibitant's  company  and  into  conversation  with  her,  inso- 
much that  this  exhibitant  was  obliged  at  length  to  refrain  from 
leaving  the  house  except  in  a  carriage  or  attended  by  a  male 
servant ;  and  which  protection  this  exhibitant  had  never  been 
obliged  to  resort  to  when  at  Harrogate  on  former  occasions.  That, 
as  these  annoyances  continued  to  increase,  and  one  of  the  letters 
having  stated  the  intention  of  the  said  Bichard  Dunn  to  come  to 
this  exhibitant,  this  exhibitant  became  alarmed  for  her  personal 
safety,  and  was  obliged  to  have  recourse  to  the  magistracy  of  the 
neighbourhood;  and,  in  consequence  of  the  complaint  of  this 
exhibitant  and  upon  the  informations  sworn  to  by  her  and  by  other 
persons,  the  said  Bichard  Dunn  was  apprehended,  and  on  or  about 
the  29th  day  of  September,  1838,  was  ordered  and  adjudged,  by 
justices  of  the  peace  for  the  said  county  of  York,  to  enter  into  his 
own  recognizance  in  the  sum  of  500!.,  and  to  find  two  sureties  in 
the  sum  of  250Z.  each,  or  one  surety  in  500/.,  to  keep  the  peace  and 
to  be  of  good  behaviour  towards  her  Majesty  and  all  her  liege 
people,  and  especially  towards  this  exhibitant,  until  the  16th  day 
of  October  then  next,  which  was  the  first  day  of^  the  then  next 
Session  of  the  peace  for  the  said  Biding ;  and  for  want  of  such 
sureties  the  said  Bichard  Dunn  was  committed  to  the  Castle  at 
York,  and  there  remained  until  the  said  then  next  Session,  when, 
as  this  exhibitant  had  then  left  Harrogate  and  was  induced  to  hope 
that  such  annoyance  would  not  be  renewed,  this  exhibitant  did  not 
at  the  then  next  Sessions  direct  any  legal  proceedings  to  be  instituted 
against  the  said  Bichard  Dunn  ;  and  at  the  said  then  next  Sessions 
the  said  Bichard  Dunn  was,  as  the  exhibitant  was  informed  and 
believes,  discharged  from  custody. 

''  Secondly.  This  exhibitant  on  her  oath  saith,  that  no  sooner  was 
he  the  said  Bichard  Dunn  discharged  from  custody  as  aforesaid, 
than  he  came  to  London,  where  this  exhibitant  then  was,  and  took 
lodgings  at  the  *  Gloucester  Hotel'  in  Piccadilly,  which  is  situate  very 
near  to  the  town  residence  of  this  exhibitant,  and  commenced  a 
system  of  annoyance  to  this  exhibitant  by  writing  letters  endeavouring 
to  procure  interviews  with  this  exhibitant,  leaving  cards  and  letters 
at  the  door  of  this  exhibitant's  house,  and  by  watching  and  following 
[  ^602  ]  this  exhibitant  both  when  in  her  carriage  *and  whilst  walking  in  the 
street ;  that  this  exhibitant  became,  in  consequence  of  these  pro- 
ceedings on  the  part  of  the  said  Bichard  Dunn,  greatly  alarmed  for 
her  personal  safety,  and  applied  to  Sir  Frederick  Adair  Jioe,  Baronet, 


VOL.  Liv.]  1840.     Q.  B.     12  AD.  &  EL.  602.  685 

the  then  chief  magistrate  of  the  police  at  Bow  Street,  on  the  2lBt  day  Rbo. 
of  December,  1888,  who,  upon  the  information  of  this  exhibitant  dumn. 
sworn  before  him,  issued  his  warrant  for  the  apprehension  of  the 
said  Bichard  Dunn ;  and  he  was  accordingly  brought  before  the 
said  Sir  Frederick  Adair  Eoe,  and  was  ordered  to  enter  into  recog- 
nizances and  to  find  sureties,  himself  in  500Z.,  and  two  sureties  in 
250Z.  each,  to  keep  the  peace  towards  this  exhibitant.  And  this 
exhibitant  saith  that,  while  the  informations  were  taking  and  reading 
before  Sir  Frederick  Adair  Roe  as  aforesaid,  the  conduct  of  the  said 
Bichard  Dunn  was  so  violent  that  it  was  with  much  difficulty  he 
could  be  restrained,  the  officer  in  attendance  being  obliged  for  some 
part  of  the  time  to  hold  him  by  force  lest  he  should  commit  some 
mischief  while  the  said  Sir  Frederick  Adair  Boe  was  adjudicating 
upon  the  complaint  of  this  exhibitant  so  made  as  aforesaid.  That, 
the  said  Bichard  Dunn  not  having  procured  the  required  sureties, 
he  was  thereupon  committed  and  remained  in  prison  some  short 
time,  but  was  afterwards  discharged  on  habeas  etrrpiis  in  consequence 
of  an  informality  in  the  warrant  of  commitment,  as  this  exhibitant 
is  informed  and  believes. 

*' Thirdly.  This  exhibitant  on  her  oath  saith  that,  since  the  dis- 
charge last  aforesaid,  this  exhibitant  has  been  subjected  to  repeated 
and  constant  annoyance  by  letters  being  addressed  to  her  by  the 
said  Bichard  Dunn,  and  by  applications  repeatedly  made  by  that 
person  at  her  house  and  at  the  house  of  her  father  Sir  Francis 
Burdett,  Baronet :  that  the  said  Bichard  Dunn  has  also  been 
continually  observed  walking  up  and  down  in  front  of  the  house 
of  this  exhibitant,  and  watching  for  opportunities  to  intrude  him- 
self into  the  company  of  this  exhibitant ;  and  since  the  month  of 
August,  1888,  down  to  the  present  time,  scarcely  a  week  has  elapsed 
without  some  letter  or  packet  having  been  addressed  by  the  said 
Bichard  Dunn  to  this  exhibitant  and  delivered  at  her  house.  That, 
on  receipt  of  such  letters,  if  the  writing  could  be  discovered  to 
be  that  of  the  said  Bichard  Dunn,  this  exhibitant  has  not  broken 
the  seals ;  but  in  some  instances  the  superscriptions  have  been  in  a 
different  handwriting;  in  such  instances  the  seals  have  been  broken  : 
and  in  all  cases,  as  well  when  the  seals  have  been  broken  as  other- 
wise, this  exhibitant  has  immediately  sent  the  same  letters  to  her 
solicitor,  in  order  that  such  proceedings  might  be  taken  against  the 
said  Bichard  Dunn,  in  respect  of  such  letters,  as  the  legal  advisers 
of  this  exhibitant  might  judge  proper ;  and  this  exhibitant  has  been 
informed  and  verily  believes  that  all  the  said  letters  have  been 
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Rko.         returned  to  the  said  Richard  Dunn  with  the  exception  of  such  as 
Ddnn.        were  in  the  judgment  of  this  exhibitant's  solicitor  deemed  necessary 
for  the  purposes  of  the  proceedings  at  law  already  taken  or  to  be 
taken  against  the  said  Richard  Dunn. 

^'  Fourthly.  This  exhibitant  on  her  oath  saith  that,  in  the  month 
[  •603  ]  of  *April  last,  she  was  on  a  visit  to  her  father,  Sir  Francis  Burdett, 
Baronet,  who  was  then  staying  at  the  '  Park  Hotel,'  Norwood,  in  the 
county  of  Surrey,  where  this  exhibitant  went,  accompanied  by  Miss 
Meredith,  a  friend  of  this  exhibitant,  on  Saturday  the  18th  day 
of  the  said  month  of  April.  That  on  the  following  day  (Sunday) 
this  exhibitant  was  attending  divine  service  at  Norwood  church ; 
and,  as  this  exhibitant  was  informed  and  believes,  the  said  Richard 
Dunn  came  to  the  same  church,  and  was  afterwards  seen  in  the 
road  leading  from  the  said  church  to  the  said  hotel,  watching  for 
this  exhibitant:  that,  while  this  exhibitant  was  at  the  said  hotel, 
she  was  occasionally  in  the  habit  of  walking  with  her  said  friend 
Miss  Meredith  in  the  private  grounds  of  the  said  hotel,  and  was 
frequently  obliged  to  quit  those  grounds  and  take  refuge  in  the  said 
hotel,  in  consequence  of  the  said  Richard  Dunn  appearing  in  the 
road  and  fields  contiguous  to  the  said  hotel  and  overlooking  the 
grounds  in  which  this  exhibitant  and  her  friend  were  walking, 
continually  annoying  and  alarming  this  exhibitant  by  waving  bis 
handkerchief  and  making  gestures  in  the  view  of  this  exhibitant : 
that,  during  the  stay  of  this  exhibitant  at  the  said  hotel,  she  was 
under  the  necessity  of  being  closely  attended  by  a  man  servant,  to 
protect  her  from  the  continual  annoyance  offered  to  this  exhibitant, 
and  from  the  personal  injury  which  this  exhibitant  apprehended 
from  the  said  Richard  Dunn.  That  on  one  occasion  she  was 
informed  by  the  said  man  servant  that  the  said  Richard  Dunn  bad 
secretly  got  through  the  hedge  from  the  public  way  into  the  said 
private  grounds  where  this  exhibitant  and  Miss  Meredith  were  then 
walking,  and  was  making  towards  the  spot  where  this  exhibitant 
was ;  whereupon  this  exhibitant  and  the  said  Miss  Meredith  were 
obliged  immediately  to  retreat  into  the  house  in  order  to  escape 
from  the  personal  insult  and  annoyance  which  this  exhibitant 
verily  believes  the  said  Richard  Dunn  then  meditated.  That  it 
was  this  exhibitant's  intention  to  have  remained  at  the  said  hotel 
for  the  summer  season ;  but,  in  consequence  of  the  said  Richard 
Dunn's  said  conduct,  this  exhibitant  was  compelled  to  abandon 
that  intention ;  and  this  exhibitant  in  fact  quitted  the  said  hotel  on 
Saturday  the  25th  day  of  April,  having  been  there  for  one  week 
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only,  being  afterwards  afraid  to  return   thereto  for  the  reasons         Rico, 
aforesaid.  Dunn. 

**  Fifthly.  This  exhibitant  on  oath  saith  that,  after  the  return 
of  this  exhibitant  from  Norwood  as  aforesaid,  a  letter  written,  as 
this  exhibitant  believes,  by  the  said  Eichard  Dunn,  dated  from 
No.  10,  King  Street,  St.  James's,  on  the  18th  day  of  May  last, 
and  addressed  to  this  exhibitant,  was  delivered  at  this  exhibitant's 
house  in  Stratton  Street,  in  which  said  letter  is  the  following 
passage  referring  to  a  proposal  in  the  said  letter  that  this  exhibi- 
tant should  consent  to  meet  the  said  Bichard  Dunn  (that  is  to 
say) :  ^  If  you  refuse  this  request,  you  will,  when  it  is  too  late, 
repent  a  course,  the  consequences  of  which  will  sooner  or  later  fall 
on  yourself  and  your  family.' 

'*  Sixthly.  This  exhibitant  on  oath  saith  that,  on  the  18th  day 
of  June  ^instant,  about  one  o'clock  in  the  day,  this  exhibitant,  [  *604  ] 
accompanied  by  the  said  Miss  Meredith,  drove  in  this  exhibitant's 
carriage  to  the  Begent's  Park  for  the  purpose  of  walking  there: 
that,  when  passing  along  Bond  Street  at  the  end  near  to  Piccadilly, 
this  exhibitant  saw  the  said  Bichard  Dunn  on  foot  walking  in  an 
opposite  direction  to  that  in  which  this  exhibitant  was  driving, 
viz.  towards  Piccadilly :  that,  when  this  exhibitant  arrived  in  the 
Begent's  Park  near  to  Sussex  Place,  this  exhibitant  and  Miss 
Meredith  got  out  of  the  carriage  for  the  purpose  of  walking,  and 
had  proceeded  a  short  distance  attended  by  the  man  servant  before 
mentioned,  when  she  was  almost  immediately  accosted  by  the  said 
Bichard  Dunn,  who  came  up  and  endeavoured  to  intrude  himself 
into  the  company  of  this  exhibitant  and  the  said  Miss  Meredith : 
that  this  exhibitant,  being  greatly  terrified,  called  up  the  man 
servant  aforesaid,  who  placed  himself  between  this  exhibitant  and 
the  said  Bichard  Dunn,  and  thereby  prevented  the  said  Bichard 
Dunn  from  further  interfering  with  or  molesting  this  exhibitant, 
who,  by  the  aid  of  such  protection,  was  enabled,  accompanied  by 
the  said  Miss  Meredith,  to  seek  refuge  in  the  house  of  Mrs. 
Alexander,  a  friend  of  this  exhibitant,  situate  15,  Hanover  Terrace, 
and  where  this  exhibitant  fortunately  met  both  Mr.  and  Mrs. 
Alexander  at  home.  That,  while  this  exhibitant  was  in  the  said 
house,  the  said  Bichard  Dunn  knocked  at  the  door  for  the  pur- 
pose of  intruding  himself  into  the  said  house  in  pursuit  of  this 
exhibitant;  whereupon,  the  said  Mr.  Alexander  observing  the  alarm 
and  agitation  under  which  this  exhibitant  and  Miss  Meredith  were 
labouring,  he  caused  the   said  Bichard  Dunn  to   be  taken  into 
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rbo.         custody  and  conveyed  to  the  Police  Court,  High  Street,  Maryleboue, 
DUNN.        where  the  said  Bichard  Dunn  was,  as  this  exhibitant  was  informed 
and  believes,  bound  in   recognizances  to  appear  at  this   present 
Session  and  to  keep  the  peace  in  the  meantime. 

*'  Seventhly.  That,  on  the  occasion  of  the  said  last  mentioned 
complaint  at  the  Police  Court  at  Marylebone  as  aforesaid,  the  said 
Bichard  Dunn,  as  this  exhibitant  has  been  informed  and  believes, 
publicly  stated  that  this  exhibitant  had  entered  into  a  correspond- 
ence with  the  said  Bichard  Dunn.  And  this  exhibitant  on  her 
oath  saith,  that  on  no  occasion  whatever  did  she  either  directly 
or  indirectly  correspond,  negotiate,  or  have  any  intercourse  or 
communication  with  the  said  Bichard  Dunn,  or  by  any  act,  writing, 
word,  look,  or  gesture,  encourage  the  said  Bichard  Dunn  to  address 
her,  nor  did  she  ever  conduct  herself  so  as  to  lead  the  said  Bichard 
Dunn  to  believe  that  she,  this  exhibitant,  either  directly  or 
indirectly  sanctioned  the  said  Bichard  Dunn  in  addressing  this 
exhibitant ;  but,  on  the  contrary  thereof,  from  the  very  firet 
moment  when  the  said  Bichard  Dunn  began  to  annoy  and  terrify 
this  exhibitant  in  manner  aforesaid,  this  exhibitant  hath  placed  the 
matter  in  the  hands  of  her  legal  advisers,  and  hath  directed  them 
to  take  all  necessary  and  proper  steps  to  protect  her  from  the 
annoyances  which  she  has  been  subjected  to  by  the  conduct  of  the 
said  Bichard  Dunn. 
[  605  ]  "  Eighthly.   This  exhibitant  on  her  oath  saith,  that  she  is  unable 

to  say  whether  the  said  Bichard  Dunn  is  or  not  of  sound  mind; 
but,  from  the  whole  tenor  of  his  conduct  and  demeanor  towards 
this  exhibitant  from  the  month  of  August,  1888,  down  to  the 
present  time,  as  well  as  his  determined  perseverance  in  such 
conduct,  and  from  the  premises  before  detailed  in  these  articles, 
this  exhibitant  has  deemed  it  unsafe  ever  since  she  returned  from 
Harrogate  as  aforesaid  to  leave  her  house  without  the  attendance 
of  a  man-servant,  and  hath  abstained  from  walking,  as  she  was 
wont  to  do,  in  Kensington  Gardens,  it  being  contrary  to  the  regula- 
tions there  to  admit  servants  in  livery  therein  ;  and  this  exhibitant 
for  many  weeks  has  felt  it  necessary  to  have  the  attendance  of 
Mr.  Ballard,  or  of  some  other  of  the  Bow  Street  officers,  at  her 
house  in  Stratton  Street  aforesaid,  from  the  fear  that  personal 
violence  or  molestation  would  be  attempted  by  the  said  Bichard 
Dunn  against  this  exhibitant ;  and  this  exhibitant  (except  only 
when  the  said  Bichard  Dunn  was  confined  in  prison)  from  fear 
absented  herself  when  in  town  from  public  churches  or  places  of 
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worship,  and  hath  attended  divine  service  in  a  private  chapel  in         Reo. 

Albemarle  Street,  where,  on  some  occasions,  the  said  Richard  Dunn        dumm. 

obtruded  himself,  and  so  acted  as  to  create  annoyance  to  this 

exhibitant,  and  to  cause  the  interference  of  the  clergyman  there, 

who  took  measures  of  precaution  for  this  exhibitant's  comfort  and 

safety;  and  this  exhibitant  is  now  in  daily  fear  that  some  act  of 

violence  will  be  committed  against  this  exhibitant,  and  that  the 

said  Richard  Dunn  will  do  this  exhibitant  some  bodily  hurt ;  and 

therefore   this  exhibitant,   unless   she   can   have   protection    and 

security  from  the  annoyance  and  violence  which  she  fears  and 

apprehends  from  the  said  Richard  Dunn,  will  be  continually  under 

restraint,   terror,   and   apprehension.      This   exhibitant  therefore 

humbly  prays  that  the  said  Richard  Dunn  may  be  ordered  by  this 

honourable  Court  forthwith  to  find  suflBcient  sureties  for  keeping 

the  peace  towards  this  exhibitant,  and  be  thereby  restrained  from 

further  molesting,  annoying,  and  terrifying  this  exhibitant. 

'^  And,  lastly,  this  exhibitant  saith,  that  she  doth  not  make  this 

complaint  against  the  said  Richard   Dunn   through  any  hatred, 

malice,  or  ill  will  which  she  hath  or  beareth  towards  him,  but 

merely  for  the  preservation  of  her  life  and  person  from  bodily 

harm. 

**  (Signed)     Angela  G.  B.  Coutts." 

The  first  aflidavit  immediately  followed  this  signature,  and 
began,  without  any  heading  or  other  introduction,  as  follows. 
"  William  Ballard  of  No.  3,  Chapel  Place,  Cavendish  Square,  in 
the  county  of  Middlesex,  retired  officer  of  police,  maketh  oath  and 
saith  "  &c.  The  deponent  (whose  statement  it  is  unnecessary  to 
set  out  at  ^length),  was  a  police  officer  who  attended  Miss  Coutts  [  *606  ] 
for  her  protection  at  Harrogate,  in  September,  1888.  He  deposed 
that,  while  so  employed  there,  he  saw  defendant  going  towards 
Miss  Coutts's  residence,  and  told  him  that  he,  Ballard,  had  a 
warrant  against  him  on  the  complaint  of  Miss  Coutts,  who  was  in 
fear  that  he  would  do  her  some  bodily  harm,  to  which  Mr.  Dunn 
answered,  that  he  was  not  going  near  her :  that  Ballard  then  asked 
him  '*  how  he  could  say  so,  when  he  had  written  to  Miss  Coutts  to 
say  he  was  coming?  "  that  Mr.  Dunn  then  admitted  that  it  was  so, 
and  said,  '*  if  she  has  done  this,  she  is  worse  than  the  damnedest 
whore  that  ever  walked  the  streets :  "  and  that,  in  speaking  of  some 
depositions  formerly  made  by  Miss  Coutts  before  two  magistrates  of 
Yorkshire,  Mr.  Dunn  said  he  had  told  one  of  them  **  that,  if  Miss 
Coutts  had  done  that,  or  said  that,  she  deserved  to  be  tarred, 
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Reg.        feathered,  and  burnt."     The  affidavit  then  stated  the  apprehension. 

Dunk.        committal,  and  discharge  of  the  defendant  in  Yorkshire  ;  and  that, 

in  consequence  of  repeated  annoyances  by  defendant,  and  "  from 

her  apprehended   danger,"  Ballard  was  again  deputed  to  attend 

Miss  Coutts  in  London,  which  he  did  from  October  to  December, 

1888.     That,  on   fresh   annoyances   being  given,  a-  warrant   was 

issued,   and  Ballard   thereupon  apprehended  the  defendant,   on 

which   occasion  he  used  very  reproachful   and  violent   language 

respecting  Miss   Coutts;    the  deponent  could  not  remember  the 

expressions,  but  stated  them  to  have  been  **  so  gross  and  offensive, 

and  so  calculated  to  excite  fear  and  alarm,  that  this  deponent  verily 

,      believes  the  said  Miss  Coutts  had  good  cause  for  fear  that  injury  or 

bodily  harm  might  be  done  to  her  by  the  said  Bichard  Dunn." 

[  *607  ]       The  deponent  further  stated  that,  after  the  last  mentioned  ^arrest, 

when  defendant  was  before  Sir  F.  A.  Boe  at  the  public  office.  Bow 

Street,  and,  while  Sir  F.  A.  Boe  was  adjudicating  uiK)n  the  case, 

defendant  behaved  so  violently  that  the  magistrate  ordered  him  to 

be  held  by  the  collar  ;  and  that,  while  waiting  for  the  commitment 

to  be  made  out,  he  tore  up  and  threw  away  the  depositions  which 

had  been  taken,  and,  on  being  remonstrated  with  by  Ballard,  took 

a  poker  from  the  fire  place  to  strike  him,  and  threatened  to  do  so, 

but  it  was  wrested  from  him.     That  defendant  was  committed,  but 

released  on  habeas  corpus ;  after  which  Ballard,  by  direction  of  the 

magistrates  at  Bow  Street,  resided  a  considerable  time  at  Miss 

Coutts's  house  to  protect  her  from  any  further  apprehended  violence 

of  the  defendant.     The  affidavit  concluded  as  follows.     ''  And  this 

deponent  further  saith,  that,  from  what  he  has  seen  of  the  conduct 

of  the  said  Bichard  Dunn,  and  from  the  expressions  used  by  him 

to  this  deponent  with  reference  to  the  said  Miss  A.  G.  B.  Coutts, 

both  at  Harrogate  and  when  in  custody  in  London,  this  deponent 

believes  the   said   Bichard   Dunn   is   fully  bent   upon  personally 

annoying  the  said  Miss  Coutts  in  every  way,  and  whenever  he  has 

an  opportunity  of  doing  so ;  and  this  deponent  further  saith  that 

he  believes  that  the  said  Miss  Coutts  is  in  constant  danger  of  the 

said  Bichard  Dunn  doing  her  some  personal  injury."     It  was  not 

stated,  in  this  affidavit,  that  any  of  the  violent  language  or  conduct 

particularly  described  took  place  in  Miss  Coutts's  presence,  or  was 

reported  to  her.     Nothing  was  subscribed  to  the  affidavit  but  the 

signature,  **  William  Ballabd." 

The  second  affidavit  followed,  without  any  introductory  form, 
beginning,  **  William  Weedon,  footman  to  Miss  Angela  Georgina 
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Burdett  Coutts,  of"  &c.,  "maketh  oath  *and  saith '*  &c.      This         Beg. 
deponent  gave  details  as  to  the  conduct  of  Mr.  Dunn  at  Norwood        dunn. 
and  the  Regent's  Park,  already  stated  by  Miss  Coutts,  and  stated       [  '608  ] 
that,  at  Norwood,  he  saw  Mr.  Dunn  get  through  a  gap  in  the  hedge 
into  the  grounds  of  the  hotel,  where  Miss  Coutts  was  walking,  and 
go  towards  the  place  where  she  was.     This  deponent  added,  that 
**  he  verily  believes,  from  what  he  has  witnessed  of  the  conduct  and 
manner  of  the  said  Mr.  Dunn  upon  several  occasions^  that  the  said 
Miss  Coutts  is  in  personal  danger,  and  has  reason  to  be  in  constant 
fear  of  him.'*     Then  followed  the  signature,  **  William  Weedon," 
opposite  which  was  the  following  jurat. 

**  Sworn  by  the  several  deponents  above  named,  in  open  Court, 
at  the  General  Quarter  Session  of  the  Peace,  held  in  and  for  "  &c., 
**  at  the  Session  house  "  &c.,  "  on  Monday,  the  29th  day  of  June, 

^^^°-  '*  Richards." 

The  order  of  the  Court  of  Quarter  Sessions,  recited  in  the  warrant 
of  commitment,  was  written  on  the  roll,  under  the  depositions. 
The  order  began  :  **  It  is  ordered  that  the  above  named  defendant 
do  enter  into  his  own  recognizance"  &c.,  and  proceeded  in  the 
terms  stated  by  the  warrant  {ante,  p.  682)  :  and  it  was  subscribed, 
"  By  the  Court,  H.  Elliss,  clerk  of  the  peace.*' 
The  return  and  affidavits  having  been  now  read. 
The  defendant,  in  person,  moved  (i)  that  he  should  be  discharged 
out  of  custody.     He  proposed  to  controvert  by  affidavit  the  state- 
ments  in   the  articles   and  *affidavits  upon  which  the  order  of       [  ♦609  ] 
Sessions  had  been  founded,   contending  that  stat.  56  Geo.    III. 
c.  100,  ss.  8,  4,  authorised  such  a  course. 

(Lord  Dbnman,  Ch.  J. :  We  cannot  hear,  such  affidavits.  The  fact 
returned  is,  that  the  Court  of  Quarter  Sessions  has  required  sureties, 
and  the  justice  has  committed  for  want  of  them.  The  justices  in 
Sessions  have  exercised  their  discretion  upon  the  articles.  The 
only  fact  we  could  enquire  into  on  affidavit  would  be,  whether  or 
not  the  justices  had  made  the  order  of  Sessions,  or  the  magistrate 
had  committed. 

Littledalb,  J. :  The  facts  set  forth  in  the  return  are,  that  articles 
of  the  peace  were  exhibited,  and  that,   upon  those  articles,   the 

(1)  Before  Lord  Denmon,  Ch.  J.,  Littledale,  WilliamB,  and  Coleridge,  JJ, 
R.R. — VOL.  LIV.  41 
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Reg.         Sessions  made  an  order,  and  the  magistrate  afterwards  issued  a 
Dunn.        warrant  of  commitment.     These  facts  may  be  controverted  (i). 

Lord  Denman,  Ch.  J. :  We  are  of  opinion  that  you  cannot  go  into 
a  statement  as  to  other  facts.) 

The  articles  and  depositions  do  not  properly  appear  to  have  been 
sworn.  The  whole  should  have  been  headed,  '^A.,  B.,  and  C. 
swear,  and  each  for  himself  and  herself  swears.'*  Or,  if,  without 
such  heading,  they  make  separate  depositions,  each  ought  to  have 
a  distinct  jurat.  Here  one  general  jurat  is  given,  ''  sworn  by  the 
several  deponents  above  named  "  &c. ;  and  there  is  nothing  to 
•  connect  the  depositions  with  each  other  or  with  the  articles.  Taken 
apart,  none  appears  to  be  sworn.  Perjury  could  not  be  assigned 
on  any. 

The  articles  now  returned  differ  from  those  exhibited.    Interlinea- 
tions have  been  made. 

(Lord  Dbnman,  Ch.  J. :  We  can  look  only  at  what  is  returned.) 

[  *6io  ]  The  articles  are,  in  substance,  insufficient.  "  Surety  *of  the 
peace  is  grantable,"  according  to  Hawkins  (2),  '*  wherever  a  person 
has  just  cause  to  fear  that  another  will  burn  his  house,  or  do  him 
a  corporal  hurt,  as  by  killing,  or  beating  him,  or  that  he  will  procure 
others  to  do  him  such  mischief";  and  the  justice  ''is  bound  to 
grant  it,  upon  the  party's  giving  him  satisfaction  upon  oath  that 
he  is  actually  under  such  fear  ;  and  that  he  has  just  cause  to  be  so, 
by  reason  of  the  other's  having  threatened  to  beat  him,  or  lain  in 
wait  for  that  purpose."  No  such  reason  is  suggested  here  for 
expecting  any  injury  of  the  kind.  The  law  requires  that  some  threat 
should  have  been  used  ;  mere  apprehension  is  not  sufficient ;  the 
grounds  of  it  should  appear.  The  precedents,  in  such  cases,  show 
acts  of  violence  towards  the  exhibitant,  and  reasons  for  expecting 
further  violence.  And  the  menace  should  be  of  something  which, 
if  carried  into  effect,  would  be  a  breach  of  the  peace.  Here,  nothing 
like  a  threat  is  stated,  and  the  acts  complained  of  amount  to  no 
more  than  annoyance,  which  is  not  a  ground  of  fear.  (Following 
up  this  argument,   he    proceeded    to    comment    on   the   several 

(1)  Sir     J.     Camphelly     Attorney-  fully,  12  R.  R.  317  (13  East,  171,  ».)• 

General,    who    opposed   the    motion,  See  Leonard  Wateon^s  case,  48  B.  B. 

here  refeired  to  Bex  v.  Doherty,   12  659  (9  Ad.  &  EL  731,  787). 

R.  R.  315  (13  East,  171),  and  Lord  (2)  2  Hawk,  P.  C.  5,  Book  1,  c.  60, 

Vane's  case,  2  Stra.  1202  ;  5.  C,  more  s.  6,  7th  ed. 
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atatements  in  the  articles.)     Any  letters  relied  upon  as  a  ground  of         Rjsa. 
the  application  should  be  fully  set  out,  as  would  be  done  in  moving       dunn. 
for  a  criminal  information  for  provoking,  by  letter,  to  a  breach  of 
the  peace. 

The  party  now  applying  has  already  been  imprisoned  upon 
articles  of  the  peace,  not  materially  differing  from  those  since 
exhibited ;  a  few  circumstances  only  are  now  added.  From  that 
imprisonment  he  was  discharged  by  habeas  corpus ;  and,  therefore, 
his  present  detention  is  contrary  to  stat.  81  Car.  II.  c.  2,  s.  6,  which 
forbids,  after  discharge  by  habeas  corpus,  recommitting  *the  party  C  *6ii  ] 
for  the  same  alleged  offence,  '*  any  colourable  pretence  or  variation 
in  the  warrant  or  warrants  of  commitment  notwithstanding." 

The  order  of  Sessions  is  irregular.  That  Court  has  not 
jurisdiction  to  bind  a  party  to  appear  at  the  next  General  or 
Quarter  Sessions  for  the  county  after  the  expiration  of  two  years. 
The  order  does  not  state  a  time  from  which  the  two  years  are  to 
run.    And  it  was  made  without  hearing  the  defendant. 

The  Court  then  said  that  they  doubted  if  the  grounds  for 
apprehending  injury  were  sufficiently  set  forth  in  the  articles,  and 
desired  to  hear  the  counsel  supporting  the  return,  on  this  point. 

Sir  J.  Campbell f  Attorney- General,  Bodkin,  and  M.  Chambers, 
in  support  of  the  return  (i) : 

The  Court  of  Quarter  Sessions  appears  by  the  articles  to  have 
had  jurisdiction,  and  has  decided  that  Mis?  Coutts  had  reason  to 
apprehend  personal  injury.  That  decision  cannot  be  reviewed  here. 
If  the  Sessions  exceed  their  jurisdiction,  the  remedy  is  to  bring  up 
the  order  by  certiorari,  and  quash  it ;  but,  where  there  is  no  excess, 
this  Court  cannot  interfere.  The  articles  in  this  case,  however, 
showed  a  good  ground  for  the  order.  Justices  of  the  peace,  by  their 
commission,  are  to  cause  to  come  before  them  '*  all  those  who  to 
any  one  or  more  of  our  people  concerning  their  bodies  or  the  firing 
of  their  houses,  have  used  threats,  to  find  sufficient  security  for  the 
peace  or  their  good  behaviour,  towards  us  and  our  people  "  (2).  But 
the  threats  need  not  be  *by  word  of  mouth ;  they  may  be  by  [  •612  ] 
conduct ;  and  conduct  may  have  a  different  effect  in  different  cases, 
according  to  the  age,  sex,  or  condition  of  the  party,  or  to  other 

(1)  November  5th.  Before  the  the  Peace  II.,  ed.  D*Oy.  &  Wmg.  3 
same  Judges.  Chit.  Burn's  Just.  542,  ed.  28. 

(2)  5  Burn's  Just.  4,  tit  Justices  of 

41—2 
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Keg  circumBtances ;  as,  the  party  complained  of  being  known  or  a 
Dunn  stranger.  This  view  of  the  law  is  consistent  with  the  passage 
quoted  on  the  other  side  from  Hawk.  P.  C.  b.  1,  c.  60,  s.  6.  If  the 
conduct  complained  of  tends  to  a  breach  of  the  peace,  the  case  for 
interference  arises ;  the  magistrate  is  not  to  wait  for  an  actual 
breach.  His  duty  on  this  point  lies,  according  to  Dalton  (Dalt. 
Just.  cap.  3),  **in  preventing  the  breach  of  the  peace  (wisely 
foreseeing  and  repressing  the  beginnings  thereof)  by  taking  surety 
for  the  keeping  of  it,  or  for  the  good  behaviour  of  the  offenders,  as 
the  case  shall  require."     A  party  exhibits  articles  quia  timet. 

(GoLEBiDOE,  J. :  You  must  contend  that  the  binding  by  a  single 
justice,  as  well  as  by  the  Sessions,  is  conclusive.) 

Willes  V.  Bnd{ier  (i)  shows  that  it  is. 

(Coleridge,  J. :  It  was  not  necessary  to  decide  the  point  there, 
because  the  warrant  was  held  valid.) 

One  magistrate  bound  over  in  Rex  v.  Tregarthen  (2) ;  it  was 
contended  before  this  Court  (on  motion  for  a  certiorari)  that  the 
words  which'  he  had  treated  as  a  threat  were  used  metaphorically ; 
but  Parke,  J.  said,  ''  the  magistrate  having,  in  the  exercise  of  his 
discretion,  thought  that  there  was  ground  for  requiring  the 
defendant  to  enter  into  recognisances  to  keep  the  peace,  this  Court 
cannot  interfere."     And  the  rule  was  refused. 

(Coleridge,  J. :  If  this  Court  could  not  interfere  either  on  certiorari 
or  on  haheas  corpus,  there  would  be  no  remedy  in  such  a  case, 
however  gross  the  error  might  be.) 

[  •613]       The  order,  if  wholly  irregular,  might  be  treated  as  a  *nullity. 

(Coleridge,  J. :  In  Rex  v.  Tregarthen  (2)  the  Court  went  farther 
than  was  absolutely  necessary,  because  the  words,  taken  in  one 
point  of  view,  did  afford  ground  for  requiring  sureties.  But  suppose 
there  had  been  none.  Instances  are  given  in  the  books  in  which 
articles  cannot  be  exhibited,  as  where  the  threat  is  not  against 
a  party  ^himself,  but  against  his  servant  or  property.  Suppose 
that  appeared   upon   the  articles,   the  complainant   nevertheless 

(1)  20  R  E.  434  (2  B.  &  Aid.  278).  (2)  39  B.  R.  619  (5  B.  &  Aid.  678). 
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swearing  that  he  was  in  fear  of  bodily  injury;   or  suppose,  in        Rbo. 

Mm 

this  case,  the  only  ground  of  fear  stated  had  been  the  waving  a       dunn. 
handkerchief.) 

If  the  Sessions  did  not  exceed  their  jurisdiction  in  taking  cognizance 
of  the  case,  there  would  be  no  remedy,  unless  the  magistrates  were 
shown  to  have  acted  mala  fide.  The  case  is  like  many  others  in 
which  an  inferior  Court  has  power  to  decide  conclusively,  as  on 
commitments  for  contempt.  The  finding  of  such  a  Court  on  a 
matter  of  fact  within  its  jurisdiction  cannot  be  interfered  with. 

(Coleridge,  J.:  The  jurisdiction  here  is  limited  to  the  case  of 
certain  threats  ;  none  have  been  used ;  but  a  threat  is  to  be  inferred  ; 
can  the  Sessions,  by  drawing  such  an  inference,  from  whatever 
facts,  give  themselves  a  jurisdiction  not  to  be  interfered  with  ?) 

If  a  phrase  is  ambiguous,  they  are  to  judge  of  it ;  and  they  have 

judged  accordingly  of  the  passage  from  a  letter,  set  out  in  these 

articles.     In  Rex  v.  Holloway  (i),  where  sureties  of  the  peace  had 

been  required  by  magistrates  out  of  Sessions,  application  was  made 

to  Taunton,  J.  in  the  Bail  Court  to  remove  the  proceedings,  that 

the  amount  of  sureties  might  be  reduced ;  but  the  learned  Judge 

said,  "  if  the  proceedings  were  before  the  Court,  *  there  seemed       [  •6H  ] 

no  power  to  reduce  the  amount  of  the  security  required  by  the 

magistrates;   they  were  the  conservators  of  the  peace,  and  the 

amount  of  the  security  which  the  defendant  was  to  find  was  in 

their  discretion.     The  Court  could  not  interfere  to  control  that 

discretion." 

(Coleridge,  J.  referred  to  Rex  v.  hringloe  (2).) 

There,  upon  an  ambiguous  expression  in  the  articles,  this  Court 
held  the  charge  sufficient;  but  the  articles  appear  to  have  been 
exhibited  in  this  Court.  No  precedent  is  shown  for  an  application 
of  this  kind,  after  the  allowance  of  articles  of  the  peace  by  justices; 
yet,  if  this  Court  had  bad  power  to  review  their  decision  in  such 
cases,  precedents  would  not  have  been  wanting. 

(Coleridge,  J. :  An  analogous  proceeding  to  that  of  binding  to 
the  peace  is  the  taking  surety  for  good  behaviour,  which  it  appears 
that  justices  are  empowered  to  do  by  stat.  34  Edw.  III.  c.  1,  on 
indictment  or  suspicion.     But  their  discretion  in  that  case  must 

(1)  2  Dowl.  P.  C.  525.  (2)  12  E.  R.  316,  /?.  (13  East,  174,«.). 
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Reo.        be  exercised  according  to  law,  and  on  good  cause  of  suspicion :  and 
DuKK.       whether  the  cause  be  such  or  not  the  judges  of  this  Court  are 
to  decide:  Rtul yard's  case(i).) 

As  to  the  want  of  a  jurat,  the  Court,  looking  at  the  documents 
returned  to  the  certiorari^  will  now  presume  omnia  rite  acta, 

(Lord  Dbnhan,  Ch.  J. :  You  need  not  consider  that  question. 
If  there  had  been  no  depositions  and  no  jurat,  the  exhibition  of 
articles  would  be  sufficient.  There  would  be  no  difficulty  in  framing 
an  indictment  for  perjury:  and,  as  to  the  jurat,  the  swearing 
might  be  proved  aliunde.) 

Then,  even  supposing  that  this  were  not  a  case  already  adjudi- 
[  *615 1  cated  upon  by  the  Sessions,  but  an  original  ^application,  the 
articles  are  sufficient  in  substance.  (They  then  commented  upon 
the  facts  set  forth  in  the  articles,  and  relied  particularly  on  the 
words  extracted  from  a  letter  of  defendant,  ''If  you  refuse  this 
request,  you  will,  when  it  is  too  late,  repent  a  course,  the  conse- 
quences of  which  will  sooner  or  later  fall  on  yourself  and  your 
family.") 

(Coleridge,  J. :  Do  the  articles  refer  to  the  statements  in  the 
depositions,  so  as  to  show  that  the  facts  stated  in  those  were  known 
to  the  exhibitant,  and  tended  to  excite  her  bodily  fear  ?) 

That  is,  in  substance,  shown  ;  and,  if  it  were  not,  the  justices  might 
take  into  consideration  the  articles  coupled  with  the  depositions. 
The  exhibitant  states  that  she  is  in  bodily  fear,  and  the  depositions 
support  that  statement  by  showing  reason  for  the  fear. 

The  Court  said  that  they  would  consider  the  case  with  reference 

to  the  sufficiency  of  the  articles;   and  that,  if  they  found  them 

sufficient,  the  defendant  (who  said  he  had  further  objections  to 

make)  might  conclude  his  argument. 

Cur,  adi\  ndt. 

Lord  Denman,  Ch.  J.,  in  the  same  Term  (November  9th),  delivered 
the  judgment  of  the  Court  : 

Articles  of  the  peace  having  been  exhibited  before  the  Court  of 
Quarter  Sessions  for  this  county  by  Miss  Coutts,  against  Richard 
Dunn,  and  that  Court  having  required  him  to  find  sureties  to  keep 

(1)  2  Vtrutr.  22.     Seo  judgment  of  Tykrel,  J. 
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the  peace  and  be  of  good  behaviour,  which  he  has  failed  to  do,  and        Rbo. 

mm 

was  thereupon  committed  to  prison,  he  has  sued  out  his  writ  of  dunn. 
habeas  corpus  to  appear  before  us ;  the  return  to  which  states  this 
fact  in  short  and  general  terms.  But  the  ^defendant  has  also  [  *616  ] 
brought  before  us  by  certiorari  the  original  order  of  the  Court, 
referring  to  and  incorporating  the  articles  exhibited,  and  two 
affidavits  sworn  in  support  thereof,  which  are  (as  he  maintains) 
insufficient  in  point  of  law  to  give  the  Court  jurisdiction  to  compel 
him  to  find  sureties;  and,  consequently,  insufficient  to  warrant 
them  in  sending  him  to  prison  for  his  default. 

One  of  the  grounds  on  which  we  were  urged  to  remand  the 
prisoner  may  be  at  once  removed.  The  articles  were  discussed 
at  length :  and  it  was  argued  that,  even  if  they  were  now  submitted 
to  us,  with  the  prayer  that  we  should  order  sureties  to  be  found 
by  the  prisoner,  we,  in  the  exercise  of  our  discretion,  should 
undoubtedly  feel  it  our  duty  to  take  the  step  which  has  been  taken 
by  the  Court  of  Quarter  Sessions.  But  against  this  point  there 
is  one  decisive  observation.  Whatever  we  might  think  of  the 
defendant's  conduct,  an  essential  part  of  it,  for  the  purpose  of  the 
prosecutrix,  is  a  letter  written  to  herself ;  but  that  letter  is  not  set 
forth,  or  in  any  way  accounted  for ;  only  a  short  extract  is  made, 
of  very  ambiguous  meaning.  We  should  have  required  to  see  the 
entire  letter,  and  should  not  have  acted  on  any  selection  from  it. 

Another  ground  taken  was,  that  the  Court  of  Quarter  Sessions  is 
a  Court  of  competent  jurisdiction  to  direct  sureties  of  the  peace 
on  articles  exhibited,  and  must  therefore  have  power  both  to 
exercise  a  discretion  over  the  cases  in  which  that  security  is  sought, 
and  to  decide  upon  the  proof  of  the  facts  on  which  their  discretion 
is  exercised.  As  to  the  former  objection,  it  may  be  enough  on  this 
occasion  to  obsen^e  that  the  Court  of  King's  Bench  has,  in  fact, 
controlled  the  decision  of  the  justices,  whether  in  or  out  of  Sessions, 
to  a  much  ♦greater  degree  than  was  supposed  at  the  Bar  (i).  The  [  ♦617  ] 
latter  requires  more  examination.  The  power  of  justices  of  the 
peace  in  this  behalf  is  traced  to  a  statute  of  £dw.  III.  (2),  which 
was  made  the  foundation  of  the  commission  of  the  peace,  though 
some  have  thought  that  it  did  not  warrant  the  Crown  in  granting 
so  large  an  authority.  We  cannot  question  the  validity  of  the 
commission,  which  has  been  in  operation  for  centuries :  but  neither 
can  the  justices  of  the  peace,  on  the  other  hand,  give  themselves 

(1)  RudyariVB  caee,  2  Ventr.  22.  (2)  See  1  Edw.  111.  stat.  2,  c.  16, 

34Edw.  III.  c.  1. 
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Kbo.  jurisdiction  in  any  case.  They  cannot  go  beyond  the  terms  and 
nuiiN.  fftir  meaning  of  the  commission.  The  terms  were  quoted  from 
Burns'  Justice  in  the  course  of  the  argument.  The  fair  meaning 
is  that,  if  one  person  informs  the  Court,  or  a  justice  of  the  peace, 
that  he  goes  in  fear  and  in  danger  of  personal  violence  from 
another  by  reason  of  threats  employed  by  him,  and  prays  the 
protection  of  sureties  of  the  peace,  that  protection  may  be  granted. 
Unless  such  a  case  appear,  no  jurisdiction  appears ;  nor  can  we 
ever  infer  facts  necessary  to  give  jurisdiction  from  the  mere  circum- 
stance of  an  inferior  Court  assuming  to  act  as  if  they  possessed  it ; 
least  of  all  where,  by  the  exercise  of  a  discretionary  power  on  an 
ex  jyarte  statement,  which  is  not  allowed  to  be  contradicted,  a  single 
magistrate  may  deprive  the  subject  of  his  personal  freedom. 

An  opportunity  must  therefore  be  given  for  arguing  the  validity 
of  the  act  done  by  the  Sessions  or  magistrate:  and,  unless  this 
may  be  done  by  means  of  the  writ  of  certiorari,  it  could  never 
be  done  at  all,  where  the  gaoler  makes  a  general  return  to  the 
habeas  corpus. 
[  *6is  ]  The  prisoner  makes  this  objection  to  the  present  *articles.     No 

threat  is  alleged  upon  them.  We  may  observe  that  no  precedent 
has  been  found,  in  the  reports,  of  articles  of  the  peace  which  omit 
to  state  in  terms  that  the  exhibitant  was  threatened,  or  the  fact  of 
such  language  being  employed  as  the  Court  could  not  fail  to  see 
conveyed  one.  Where  that  is  left  doubtful,  as  in  Bringloe'scAse  (i), 
the  Court  will  not  bind  over  the  party.  Rex  v.  Tregarthen  (2)  only 
shows  that,  where  threats  are  sworn  to,  this  Court  will  not  inquire 
whether  they  were  used  in  their  natural  sense.  Among  cases  not 
reported,  we  have  examined  the  articles  exhibited  by  the  Marquess 
of  Hertford  in  1825(3).  His  application  was  successful,  though  the 
word  ''  threat "  did  not  appear  in  his  articles  :  but  he  swore  that 
there  had  been  an  assault;  and  the  defendant  had  said  that  he 
would  repeat  it  on  the  occurrence  of  an  event  which  might  have 
happened  at  any  time. 

My  brother  Coleridge  has  also  found  a  case  in  6  Mod.,  under 
the  title  of  Dennis  v.  La7ie  (4),  which  bears  much  resemblance  to 
the  present.  (His  Lordship  here  read  that  case.)  The  form  of 
the  articles  does  not  appear ;  but  the  circumstances  were  very 
much  stronger,  and  would  well  warrant  her  statement  that  she, 
the  mother  herself,  had  been  threatened, — there  was  a  manifest 

(1)  12B.  R.316,  M.(13East,174,?i.)-  (3)  Seep.  650.  w.,  ^Kwf. 

(2)  39  R.  R.  619  (5  B.  &  Aid.  678).  (4)  6  Mod.  131. 
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intention  to  deprive  her  of  her  daughter  by  personal  violence, —  Bko. 
as  well  as  by  the  daughter,  that  she  apprehended  forcible  dunn. 
abduction. 

This  case  may  then  be  said  to  prove  that  the  threats  need  not  be 
by  word  of  mouth  directed  against  the  exhibitant,  *but  that  looks,  [  *6i»  ] 
gestures,  and  conduct  may  express  them  with  equal  force;  and 
this  is  not  to  be  denied:  but  the  invariable  rule  is  that,  where 
reliance  is  placed  on  a  general  fact  which  may  be  inferred  from 
particular  facts,  but  does  not  flow  from  them  by  necessary  implica- 
tion, the  party  shall  draw  that  inference  himself,  and  swear  to  his 
belief  of  its  correctness,  and  not  leave  the  Court  to  draw  the  infer- 
ence instead  of  him.  If  this  prisoner's  conduct  did  not  amount 
to  the  threat  of  personal  violence,  the  justices  had  no  power  to 
bind  him  over ;  but,  if  it  did,  the  exhibitant  ought  to  have  so  stated 
in  the  articles,  which  are  defective  by  reason  of  the  omission. 

In  arriving  at  this  conclusion  (most  reluctantly,  we  may  add,  con- 
sidering how  seriously  the  happiness  and  comfort  of  the  prosecutrix 
may  be  placed  in  hazard  by  the  prisoner's  perseverance  in  the 
conduct  which  has  been  detailed),  we  by  no  means  decide  that  that 
conduct  alone  may  not  have  been  an  actual  menace  of  violence. 
On  the  contrary,  if  it  should  be  repeated,  and  then  brought  before 
us,  coupled  with  former  outrages,  in  a  prope'r  form,  and  so  as  to 
fall  within  the  rules  that  have  always  hitherto  prevailed,  we  might 
probably  feel  but  little  doubt  of  the  propriety  of  the  conclusion  that 
menaces  had  been  used. 

That  the  former  proceedings  of  the  prisoner  may  be  again 
referred  to,  as  giving  a  character  to  those  of  recent  date,  no 
doubt  can  be  entertained,  notwithstanding  the  argument  derived 
by  him  from  stat.  31  Car.  II.  c.  2.  In  the  case  of  Hex  v.  Mendez  (i) 
the  prosecutor  was  allowed  to  rely  on  a  fact  which  had  been 
pardoned  by  the  *act  of  grace,  as  an  inducement  to  the  Court  to  [  '620  ] 
believe  the  defendant  a  dangerous  person.  The  same  reference 
to  former  facts  was  permitted  in  Dennis  v.  Lane  (2),  and  this  is 
not  inconsistent  with  stat.  81  Car.  II.  c.  2,  which  merely  prohibits 
a  second  punishment  for  the  same  offence,  but  never  intended  to 
preclude  the  Court  from  forming  its  judgment  on  the  necessity  of 
restraining  outrage  on  consideration  of  all  the  circumstances  which 
make  it  probable. 

Perhaps  the  law  of  England  may  be  justly  reproached  with  its 
inadequacy  to  repress  the  mischief,  and  obviate  the  danger,  which 

(1)  1  Stra.  473.  (2)  6  Mod.  131. 
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the  prisoner's  proceedings  render  too  probable;  and  we  may 
naturally  feel  surprise  if  none  of  the  numerous  Police  Acts  have 
made  specific  provisions  for  that  purpose.  But,  the  power  of  the 
Sessions  and  of  the  justice  of  the  peace  to  make  the  order  now 
challenged  before  us  depending  wholly  on  the  words  of  the  commis- 
sion, and  those  words  not  being  satisfied  by  the  articles  exhibited, 
we  are  bound  to  decide  that  the  prisoner  must  be  discharged. 

Prisoner  discharged  (i). 


(1)  The  reporters  are  favoured  by 
Mr.  Bobinsoiii  of  the  Crown  Office, 
with  the  following  note  of  the  unre- 
ported case  referred  to,  anUy  p.  648. 

Bex    r.    The    Honourable 
Augustus  Stanhope. 

Articles  of  the  peace  having  been 
exhibited  by  the  Marquis  of  Hertford 
against  the  Honourable  Augustus 
Stanhope,  Mr,  Brougham  and  Mr, 
Brodrick  now  informed  the  Court  that 
the  defendant  attended  to  put  in  bail 
to  them ;  but  that  they  were  prepared, 
first,  to  contradict  the  truth  of  the 
articles ;  secondly,  to  object  to  their 
sufficiency  on  the  face  of  them. 

The  Court  said  they  were  clearly 
of  opinion  that  the  truth  of  the  articles 
could  not  be  contradicted,  either  by 
affidavit  or  otiierwise ;  but  that  defen- 
dant might  either  except  to  their 
sufficiency  or  tender  affidavits  ""in 
reduction  of  the  amount  of  bail :  Rex 
V.  Doherty  (13  East,  171),  and  Lord 
Vanti'B  case  (cited  ihid,j  note  (a)). 

The  objections  taken  to  the  articles 
were,  first,  that  they  were  accompanied 
by  an  affidavit  of  Sir  Bichard  Bimie 
in  corroboration  of  the  truth  of  them, 
which  was  against  all  pi-ecedent; 
secondly,  that  they  did  not  actually 
state  that  defendant  was  in  fear  of 
bodily  harm,  which  is  indispensable : 
Dalt.  Just.  c.  67,  69;  Fitzherbert, 
Nat.  Brev.  79  G.,  Writ  De  Securitate 
Pacis;  and  so  is  the  constant  course 
of  precedents;  none  the  other  way. 
Here  exhibitant  only  speaks  of  his 
fear  that  defendant  will  make  him 
(exhibitant)  commit  a  breach  of   the 


peace.  He  concludes  that  he  applies 
for  security  **  for  preservation  of  him- 
self from  bodily  harm,  violence,  and 
insult";  not  saying  that  he  appre- 
hends it.  Besides  this,  the  facts  stated 
are  too  slight  to  call  for  the  Court's 
interference.  The  rank  of  parties  will 
not  be  looked  at. 

jStr /.  S,  Copley  y  Attomey-Genend, 
contra : 

Affidavits  are  received  in  such  cases. 
One  was  received  on  exhibiting  articles 
by  Lord  Sidmouth  against  Arthur 
Thistlewood.  The  facts  are  fully 
siifficient  to  call  on  the  Court  to 
interfere.  Denisok,  J.  said  the  Court 
would  not  look  with  favour  to  suck 
applications  as  this :  their  duty  was  to 
preserve  the  public  peace. 

Abbott,  Ch.  J. : 

It  is  our  imperative  duty,  both 
towards  the  exhibitant  and  the 
defendant  himself,  to  require  this 
security.  It  has  been  said  we  must 
not  look  to  the  rank  of  parties  or 
their  station.  That  is  not  a  just  rule. 
We  constantly  do  look  to  it  both  in 
applications  for  criminal  informations 
and  in  other  cases.  We  have  Sir 
Richard  Bimie*s  affidavit  that  defen- 
dant said,  in  his  presence,  he  would  do 
every  thing  in  his  })ower  to  annoy 
Lord  Hertford,  short  of  actual  violence. 
It  is  impossible  for  a  man  to  keep 
within  the  strict  line  he  has  laid  down 
for  his  own  conduct.  Exhibitant  is 
sworn,  when  he  exhibits  the  articles, 
that  **  he  craves  security  for  the  pre- 
servation of  his  life  and  person  from 
danger  *' ;  that  is  the  very  form  of  the 
oath.     We  should  be  poor  guardians 
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An  information  against  a  parish  officer  for  misapplying  the  monies,  &c., 
of  the  parish,  under  the  Poor  Law  Amendment  Act,  1834,  s.  97,  must 
state  that  he  misapplied  them  '*  wilfully." 


[629] 


Trespass  for  assault  and  false  imprisonment.     Plea,  Not  guilty. 

On  the  trial,  before  Littledale,  J.,  at  the  last  Nottinghamshire 
Assizes,  it  appeared  that  two  of  the  defendants  *were  justices  of  [  *630  ] 
the  peace  for  Nottinghamshire,  and  the  third  a  constable.  The 
two  justices  convicted  the  plaintiff  upon  an  information  under  the 
Poor  Law  Amendment  Act,  4  &  5  Will.  IV.  c.  76,  s.  97.  The 
information  charged  that  the  plaintiff,  relieving  officer  and  paid 
officer  of  the  Mansfield  Poor  Law  Union,  had  *'  misapplied  money 
belonging  to  the  parish  of  Button,"  within  the  union,  contrary  to 
the  form  of  the  statute  in  that  case,  &c.,  whereby  he,  "as  such 
relieving  officer,"  had  forfeited  &c.  The  plaintiff  not  paying  the 
penalty  imposed  by  the  conviction,  and  there  being  no  sufficient 
distress,  he  was  imprisoned  under  the  magistrates'  warrant;  for 
which  imprisonment  the  action  was  brought.  The  learned  Judge 
was  of  opinion  that,  as  the  information  did  not  allege  "  wilful " 
misapplication,  the  conviction  could  not  be  supported.  A  verdict 
was  found  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Hill  now  moved  accordingly : 

Sect.  97  of  stat.  4  &  5  Will.  IV.  4.  c.  76,  imposes  the  forfeiture, 
if  any  paid  officer  *^  shall  purloin,  embezzle,  or  wilfully  waste  or 
misapply  any  of  the  monies,"  &c.,  belonging  to  any  parish  &c. 
Waste,  to  be  punishable,  must  therefore  be  wilful:  but  a  mis- 
application which  is  merely  careless  seems  to  be  punishable,  both 
upon  principle  and  under  the  words  of  the  section.  The  word 
"  misapply  "  in  itself  imports  fault. 

(Coleridge,  J. :  The  words  **  purloin  and  embezzle  "  seem  to 
point  to  absolute  criminality.  Then  the  punishment  is  ''  in 
addition  to  such  pains  and  penalties  as  such  persons  so  offending 
shall,  independently  of  this  Act,  be  liable  to.") 

The  so  offending  may  be  negligence  as  well  as  intentional  waste. 

of  the  public  peace,  if  we  could  not         The  Court  ordered  the  defendant 

interfere  until  an  actual  outrage  had  to  enter  into  his  own  recognizance  in 

taken  place,  and  perhaps  fatal  conso-  500/.,  with  two  sureties  in  250/.  each, 

quences  ensued.  for  thite  }  eais. 
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Carpenter    Lord  Denman,  Ch.  J. : 

r. 

Mason.  The  word  "wilfully"  is  connected  with  "misapply":  the  mis- 

[  631  ]       application,  therefore,  unless  wilful,  is  not  punishable.      The  word 
"  misapply  "  does  not,  of  itself,  import  wilfulness. 

LiTTLEDALE,  WiLLiAMs,  and  GoLERiDOE,  JJ.,  concurred. 

Rule  re/used. 

i8<o.  DODSLEY  V.  VARLEY. 

JVW.  5. 
(12  Adol.  &  Ellis,  632—635  ;  S.  C.  4  P.  &  D.  448;  5  Jui\  316.) 

r  632  1 

'-        -'  Defendant,  having  bargained  with  plaintiff  for  the  purchase  of  wool  from 

plaintiff  at  a  certain  price,  removed  it  to  a  warehouse,  used  by  defendant 

for  that  purpose,  but  belonging  to  a  third  party :  there  the  wool  was  weighed 

and  packed  in  sheeting  of  the  defendant's.     The  course  of  dealing  was  that 

the  wool  remained  on  the  premises  till  paid  for.    The  wool  in  question  was 

not  removed  or  paid  for. 

Held  that  there  was  a  sufficient  delivery  and  acceptance  of  the  goods, 

within  stat.  29  Car.  II.  c.  3,  s.  17(1),  to  ground  an  action  for  goods  sold 

and  deUvered,  though  the  plaintiff  retained  a  special  interest  in  them  (not 

properly  a  lien)  in  respect  of  the  understood  engagement  not  to  remove 

them  till  paid  for  (2). 

Assumpsit  for  goods  bargained  and  sold.  Flea :  Xon  assumpsit. 
On  the  trial,  before  Littledale,  J.,  at  the  last  Nottingham  Assizes, 
it  appeared  that  the  action  was  brought  for  the  price  of  wool 
bought  of  plaintiff  by  defendant  through  his  agent.  After  the 
purchase,  the  wool  was  deposited  on  the  premises  of  a  person 
named  Townrow,  under  circumstances  which  will  appear  by  the 
judgment  of  the  Court ;  and  it  had  not  been  removed  thence,  or 
paid  for,  when  the  action  was  brought.  The  defendant's  counsel 
urged,  among  other  objections,  that  the  evidence  did  not  show  a 
delivery  and  acceptance  within  stat.  29  Car.  II.  c.  8,  s.  17.  Verdict 
for  the  plaintiff. 

Hill  now  moved,  according  to  leave  reserved,  for  a  rule  to 

show  cause  why  a  nonsuit  should  not  be  entered  on  the  points 

taken  at  the  trial.     As  to  the  delivery,  he  contended  that  none 

had  taken  place,  because  the  vendor  had  never  lost  his  lien ;  and 

[  •633  ]       he  cited  Baldey  v.  *Parker  (3),  Smith  v.  Sunnan  (4),  and  MaherUn 

V.  Sheppard  (5).     (The  judgment  of  the  Court  renders  any  further 

statement  unnecessary.) 

Cur,  adv.  rult. 

(1)  See  now  the  Sale  of  Goods  Act.  (3)  26  R.  R.  260  (2  B.  &  C.  37). 
1893  (56  &  57  Vict.  c.  70,  s.  4.— R.  C.  (4)  33  R.  R.  259  (9  B.  &  C.  561). 

(2)  And  see  a  43  of  the  same  Act.  (5)  38  R.  R.  403  (10  Bing.  99). 
— R.  0. 
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LoBD  Denman,  Ch.  J.  in  the  same  Term  (November  24th)  delivered      Dodsley 
judgment:  v.h..v. 

In  this  case,  which  was  moved,  on  three  groands,  for  a  nonsuit, 
we  have  examined  our  brother  Littledale'b  notes,  and  are  of 
opinion  there  should  be  no  rule.  The  first  and  second  grounds 
were,  that  there  was  no  proof  of  agency  in  Bamford,  by  whom  the 
wools,  the  subject  matter  of  the  action,  were  bought,  or,  if  there 
were,  that  such  agency  had  been  countermanded  before  the  con- 
tract was  completed  so  as  to  satisfy  the  Statute  of  Frauds.  (It  is 
unnecessary  to  report  the  judgment  on  these  points,  which  turned 
merely  on  the  facts,  and  was  in  favour  of  the  plaintiff.)  It  was 
contended,  thirdly,  that  there  was  no  contract  completed  by 
delivery  and  acceptance  so  as  to  satisfy  the  Statute  of  Frauds. 
The  facts  were,  that  the  wool  was  bought  while  at  the  plaintiff's ; 
the  price  was  agreed  on,  but  it  would  have  to  be  weighed :  it  was 
then  removed  to  the  warehouse  of  a  third  person,  where  Bamford 
collected  the  wools  which  he  purchased  for  defendant  from  various 
persons,  and  to  which  place  the  defendant  sent  sheeting  for  the 
packing  up  of  such  wools.  There  it  was  weighed  together  with 
the  other  wools,  and  packed,  but  it  was  not  paid  for.  It  was  the 
usual  course  for  the  wool  to  remain  at  this  place  till  paid  for.  No 
wish  was  expressed  to  take  the  opinion  of  the  jury  on  the  *fact  of  [  *63i  ] 
agency,  the  defendant's  counsel  acquiescing  in  that  of  the  Judge, 
provided  the  circumstances  would  amount  to  it  in  point  of  law. 
We  agree  that  they  might ;  therefore  all  these  must  be  taken  to  be 
the  acts  of  the  defendant.  Then,  he  has  removed  the  plaintiff's 
wool  to  a  place  of  deposit  for  his  own  wools :  he  has  weighed  it 
with  his  other  purchases  of  wools :  he  has  packed  it  in  his  own 
sheeting :  everything  is  complete  but  the  payment  of  the  price. 
It  was  argued  that,  because,  by  the  course  of  dealing,  he  was  not 
to  remove  the  wool  to  a  distance  before  payment  of  the  price  (i), 
the  property  had  not  passed  to  him,  or  that  the  plaintiff  retained 
such  a  lien  on  it  as  was  inconsistent  with  the  notion  of  an  actual 
delivery.  We  think  that,  upon  this  evidence,  the  place  to  which 
the  wools  were  removed  must  be  considered  as  the  defendant's 
warehouse,  and  that  he  was  in  actual  possession  of  it  there  as 
soon  as  it  was  weighed  and  packed ;  that  it  was  thenceforward 
at   his   risk,   and,  if  burnt,  must   have  been  paid   for   by  him. 

(1)  The  eyidenoe  of  Bamford,  the      for  the  wool,  when  bought,  to  remain 
agent,  was  (after  statmg  the  deposit      where  it  is  kept,  until  it  is  paid  for. 
at  Townrow's) :  It  is  a  re^ar  thing 
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DOD8LET      Consistently  with  this,  however,  the  plaintiff   had,  not  what   is 

varlby.      commonly  called  a  lien,  determinable  on  the  loss  of   possession, 

but  a  special  interest,  sometimes,  but  improperly,  called  a  lien, 

growing  out  of  his  original  ownership,  independent  of  the  actual 

possession,  and  consistent  with  the  property  being  in  the  defendant. 

This  he  retained  in  respect  of  the  term  agreed  on,  that  the  goods 

should  not  be  removed  to  their  ultimate  place  of  destination  before 

payment.    But  this  lien  is  consistent,  as  we  have  stated,  with  the 

possession  having  passed  to  the  buyer,  so  that  there  may  have 

[  'BSS  ]      been  a  ♦delivery  to,  and  actual  receipt  by,  him.     This,  we  think,  is 

the  proper  conclusion  upon  the  present  evidence :  and  there  will  be 

no  rule. 

Rule  refused. 


1840.  BAEEY  AND  Another  v.  LONGMORE. 

^!!!l!"  (12  Adol.  &  EUis,  639—640 ;  S.  C.  4  P.  &  D.  344 ;  1  Am.  &  H.  14.) 

I  ^^^  J  Where  goods  deposited  at  a  wharf  are  sold  by  the  owner,  and  he  gives 

notice  thereof  to  the  wharfinger,  paying  all  charges  up  to  that  time,  the 
wharfinger  cannot  claim  a  lien  against  him  for  subsequent  chai^ges  in 
respect  of  the  goods,  on  the  ground  that  no  deliyery  order  was  lodged,  and 
the  notice  was  merely  oral. 

Trover  for  100  reams  of  cartridge  paper.  Pleas.  1.  Not  guilty. 
2.  Plaintiffs  not  possessed. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
London  after  last  Trinity  Term,  it  appeared  that  the  defendant,  a 
wharfinger,  received  the  paper  in  question  at  his  wharf,  in  Thames 
Street,  from  Beuben  Hunt,  a  paper  maker  in  Oxfordshire,  on  July 
19th,  1889.  Defendant  was  in  the  habit  of  receiving  goods  from 
Hunt,  and  kept  a  running  account  with  him  for  wharfage  and 
warehouse  rent,  which  was  settled  at  the  usual  quarter  days.  Hunt 
sold  the  paper  to  the  plaintiffs  on  July  19th,  1889,  and  was  paid  by 
them  on  the  following  day.  On  July  20th,  Hunt  went  to  the  defen- 
dant's wharf  and  personally  gave  notice  there  of  the  sale.  The 
notice  reached  the  defendant,  who  afterwards  enquired  at  the 
plaintiffs'  premises  when  they  would  take  away  their  paper ;  but 
no  communication  was  made  to  defendant  in  writing,  nor  any 
delivery  order  lodged.  On  July  25th,  1889,  Hunt  accepted  a  bill 
drawn  by  defendant  for  the  amount  due  to  him  up  to  the  preceding 
Midsummer.  The  bill  was  dishonoured,  and,  three  days  afterwards 
(October  31st),  Hunt,  being  in  difficulties,  called  a  meeting  of  his 
creditors.     On  November  1st,  the  plaintiffs  demanded  the  paper  of 
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the  defendant,  producing  a  delivery  order  from  Hunt,  dated  July       Babrt 
19th;    and  they  tendered  the  amount  (102.)  of  the  defendant's    lonomobe. 
charges  for  wharfage,  &c.  from  Midsummer  to  July  20th.    The 
defendant  insisted  on  a  *lien  for  all  his  charges  down  to  the       [*640] 
serving  of  the  delivery  order,  which  considerably  exceeded  the 
sum  tendered.     The  Lord  Chief  Justice  held  that  no  lien  was 
maintainable  after  the  notice  on  July  20th,  but  he  gave  leave  to 
move  to  enter  a  nonsuit,  and  the  plaintiffs  had  a  verdict. 

Piatt  now  moved  according  to  the  leave  reserved : 

The  course  of  business  is,  when  goods  lying  at  a  wharf  are  sold, 
that  the  vendor  gives  a  delivery  order  to  the  vendee,  who  lodges  it 
with  the  wharfinger.  Till  that  is  done,  the  wharfinger  is  responsible 
to  the  vendor  for  the  goods,  and  they  remain  at  the  wharf  in  his 
name.  The  written  order,  when  delivered,  is  the  wharfinger's  pro- 
tection in  suffering  a  new  party  to  take  possession ;  a  mere  verbal 
notice  is  not  equivalent.  The  lien,  therefore,  against  Hunt,  in  this 
case,  ran  on  till  the  delivery  order  was  presented. 

LiTTLEDALE,  J.  : 

I  am  of  opinion  that  the  ruling  was  right.  The  lien  claimable 
in  this  case  began  only  from  Midsummer,  1839 ;  and  101.  was 
tendered,  covering  the  subsequent  charges  down  to  July  20th. 
The  defendant  could  not  claim  more ;  for,  although  no  delivery 
order  had  been  served,  yet,  as  the  sale  had  been  notified  to  the 
defendant  (whether  by  Hunt  or  the  plaintiffs  themselves,  is 
immaterial),  he  had  notice  of  the  change  of  property,  and  could 
not  allege  any  further  lien. 

Lord  Dekman,  Gh.  J.,  Williams  and  Coleridge,  JJ.,  concurred. 

Rule  refused. 


DOUGLAS  V.  HOLME.  is^o. 

(12  Adol.  &  Ellis,  641—642 ;  S.  C.  4  P.  &  D.  685  ;  10  L.  J.  Q.  B.  43.)  3W  7. 

An  I.  O.  U.  is  sufficient  primd  facie  evidence  in  an  action  for  money  lent,         [  641  1 
though  it  be  not  addressed,  and  no  proof  be  given  that  U.  means  the  plaintiff, 
except  his  producing  the  document. 

This  was  an  action  for  money  lent. 

On  the  trial,  before  Gumey,  B.,  at  the  last  Assizes  for  Sussex, 
the  plaintiff's  case  rested  on  the  proof  of  defendant's  handwriting 
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Douglas  to  an  1.  0.  U.  for  250/.  value  received.  It  was  not  addressed  to 
Holme.  ^^J  person  by  name.  Piatt,  for  the  defendant,  contended  for  a 
nonsuit,  arguing  that  the  instrument  might  have  been  given  bj 
defendant  to  some  third  person,  and  by  him  handed  to  plaintiff  for 
the  purpose  of  bringing  this  action ;  and,  if  so,  the  action,  being 
for  money  lent,  could  not  be  maintained.  Gurnby,  B.  refused  to 
nonsuit,  being  of  opinion  that  the  production  of  the  paper  by 
plaintiff  was  prima  facie  evidence  that  it  had  been  given  to  him 
by  defendant,  and  that  the  defendant,  if  he  had  handed  it  to  a 
third  person,  might  prove  that  transaction.  The  learned  Judge 
left  the  case  to  the  jury  upon  the  facts ;  and  they  found  a  verdict 
for  the  plaintiff. 

Piatt,  in  this  Term  (i),  moved  for  a  new  trial  on  affidavits,  and 
on  account  of  misdirection,  repeating  the  objection  taken  at  the 
trial;  but  he  admitted  that  he  did  not  much  rely  on  this  latter 
ground. 

Rule  nisi  on  the  first  ground ;  on  the  other 

Cur.  adv.  rult. 

[  642  ]       Lord  Dbnman,  Ch.  J.,  now  delivered  judgment : 

This  point  has  been  decided  by  the  Court  of  Common  Pleas  in 
Curtis  V.  Richards  (2) ;  and  we  hold  ourselves  bound  by  that  ruling. 

Piatt  suggested  that  in  that  case  there  was  some  independent 
evidence  against  the  defendant. 

Lord  Denman,  Ch.  J. : 

That  is  so ;  but  we  think  the  judgment  decisive  as  to  the  effect 
of  the  instrument  itself. 

Rule  {on  this  point)  refused. 

(1)  November   6th.       Before    Lord      and  Coleridge,  J  J. 
Denman,  Ch.  J.,  Littledale,  Williams,  (2)  1  Man.  &  G.  46. 
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GEOEGE    FIELD    v.    GEOEGE    ADAMES,    JOHN  i84o. 

BAILEY,  THOMAS  HEATHEE,  and  Three  Others.  ^—' 

(12  Adol.  &  EUis,  649-654  ;  S.  C.  4  P.  &  D.  504 ;  10  L.  J.  Q.  B.  2 ;  1  Am.  &  H.         [  ^^^  ] 

17;  4  Jur.  103.) 

To  a  plea  in  trespass,  justifying  the  taking  of  a  horse,  cart,  and  other 
chattels,  damage  feasant,  it  is  a  good  replication  that  the  horse,  cart,  and 
chattels  were,  at  the  time  of  the  distress,  in  the  actual  possession  and  under 
the  personal  care  of,  and  then  being  used  by,  the  plaintiff.  Actual  danger 
of  breach  of  the  peace  need  not  be  alleged. 

So,  if  the  declaration  complain  of  an  assault,  and  the  plea  justify,  on  the 
ground  that  plaintiff  was  interfering  to  interrupt  the  distress. 

Rejoinder,  averring  that  the  horse  &c.  were,  at  the  time  of  the  taking, 
in  plaintiff's  possession,  &c.,  for  the  purpose  of  being,  and  were  then,  used 
in  doing  the  damage,  held  bad. 

Trespass.      The  first  count  charged  that  defendants,  on   &c., 
assaulted  plaintiff,  struck  him  several  blows,  threw  him  down,  &c. 

Plea,  by  George  Adames,  John  Bailey,  and  Thomas  Heather  (i), 
that  G.  Adames,  before  and  at  the  time  when  &c.,  was  lawfully 
possessed  of  a  certain  close  &c.,  situate  &c. ;  and  that,  just  before 
the  time  when  &c.,  to  wit  &c.,  two  certain  horses,  and  two  sets  of 
harness,  one  prong,  and  one  shovel,  were  wrongfully  in  the  said 
close  in  which  &c.,  doing  damage  to  G.  Adames  there,  whereupon 
G.  Adames,  and  Bailey  and  Heather  as  his  servants  and  by  his 
command,  afterwards  and  just  before  the  said  time  when  &c.,  to 
wit  i^c,  seized  and  took  the  said  horses,  harness,  prong,  and  shovel, 
in  the  said  close  of  G.  Adames,  so  doing  damage  there  as  aforesaid^ 
as  a  distress  for  the  said  damage.  And  G.  Adames,  and  Bailey  and 
Heather  as  his  servants  and  by  his  command,  were  then,  to  wit  &c., 
about  to  lead,  drive,  and  carry  away  the  said  horses,  harness,  prong, 
and  shovel,  out  of  the  same  close  in  which  &c.,  to  a  certain  common 
pound  in  the  said  county,  within  the  hundred  where  the  said  distress 
was  taken,  to  impound  the  same  there,  and  keep  the  same  impounded 
till  G.  Adames  should  be  reasonably  satisfied  for  the  said  damage 
so  done  by  the  horses,  &c.,  as  it  would  have  been  ♦lawful  for  [  '650  ] 
G.  Adames,  Bailey  and  Heather  to  do  for  the  cause  aforesaid. 
Andj  because  the  plaintiff  afterwards,  and  just  before  the  time 
when  &c.,  to  wit  &c.,  unlawfully  interfered  with  and  interrupted 
the  said  G.  Adames,  Bailey,  and  Heather  in  proceeding  with  the 
said  distress,  and,  at  the  time  when  &c.,  stayed  and  continued 
interfering  with  and  interrupting  them  as  aforesaid,  G.  Adames, 
and  Bailey  and  Heather  as  his  servants  and  by  his  command, 
thereupon,  in  defence  of  the  right  of  G.  Adames,  and  of  Bailey  and 
(1)  The  other  defendants  pleaded  Not  Guilty  to  the  first  count. 

R.H. — ^VOL.  LIV.  42 
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Field        Heather  as  his  servants  and  by  his  command,  to  proceed  with  the 

ADAMB8.      B^^d  distress  damage  feasant  as  aforesaid,  at  the   time  when  &c., 

gently  laid  their  hands  &c.,  and  did  then  remove  plaintiff  from  his 

said  interfering  with  and  interrupting  &c.,  and  in  so  doing  did  then 

necessarily  a  little  assault  &c.,  which  are  the  same  &c.     Verification. 

Replication  (i).  That  one  of  the  horses,  one  of  the  sets  of  harness, 
and  the  prong  and  shovel,  were,  at  the  time  of  the  seizing  thereof 
as  a  distress,  a  horse,  set  of  harness,  prong  and  shovel,  of  plaintiff, 
and  were  then  in  the  actual  possession  of  plaintiff,  and  then  under 
his  personal  care,  and  were  then  being  actually  used  by  plaintiff ; 
and  that  the  other  of  the  horses,  and  the  other  set  of  harness,  were, 
at  the  time  of  the  seizing  thereof  as  a  distress,  a  horse  and  harness 
of  one  Edward  Field,  and  were  then  in  the  actual  possession  of  the 
said  E.  Field,  and  under  his  personal  care;  and  were  then  being 
used  by  E.  Field:  wherefore  plaintiff,  in  his  own  right,  and  as  the 
servant  and  by  the  command  of  E.  Field,  did  interfere  &c.,  and 
staid  and  continued  &c.,  as  it  was  lawful  &c. 
[  651  ]  Rejoinder.   That  the  one  horse,  set  of  harness,  prong  and  shovel, 

in  the  replication  alleged  to  have  been,  at  the  time  of  the  seizing 
thereof  as  a  distress,  in  the  actual  possession  of  plaintiff  and  under 
his  personal  care,  and  actually  used  by  him,  and  the  other  horse  and 
set  of  harness  in  the  replication  alleged  to  have  been,  at  the  time 
of  the  seizing  thereof  as  a  distress,  in  the  actual  possession  of 
E.  Field,  and  under  his  personal  care,  and  used  by  him,  were,  and 
each  of  them  was,  respectively  then  so  in  the  possession  and  under 
the  care  of  plaintiff  and  E.  Field  respectively,  for  the  purpose  of 
being,  and  were  and  each  and  every  of  them  was  respectively  then, 
so  used  by  plaintiff  and  E.  Field  respectively,  in  wrongfully, 
in  the  said  close  of  the  said  G.  Adames  in  which  &c.,  doing  the 
damage  to  the  said  6.  Adames  there  as  mentioned  in  the  plea. 
Verification. 

General  demurrer :  and  joinder. 

The  second  count  charged  that  defendants  seized,  took,  and 
distrained,  divers  goods  and  chattels,  to  wit  one  mare,  one  gelding, 
one  prong,  one  shovel,  and  two  sets  of  harness  of  the  plaintiff,  of 
great  value  &c.,  and  took  the  said  mare  and  gelding  from  and  oat 
of  a  certain  cart  to  which  they  were  then  attached  and  harnessed, 
and  in  which  they  were  then  being  worked  and  used  by  plaintiff, 
and  then  drove  and  led  away  the  said  mare  and  gelding,  with  the 
said  sets  of  harness  thereon  respectively,  and  carried  away  the 

(1)  There  was  ako  a  new  assignment,  of  excess,  to  the  above  plea. 
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said  goods,  and  impounded  the  said  mare,  gelding,  harness,  and        Fxkld 
goods,  and  detained  them  till  plaintiff  paid  &c.  Adaubs. 

To  this  count,  George  Adames  in  his  own  right,  and  the  other 
five  defendants  as  his  servants  and  by  his  command,  pleaded  a 
justification  of  the  seizing,  taking,  and  distraining  damage  feasant 
(stating  the  facts  nearly  as  in  *the  early  part  of  the  plea  to  the  [  *652  ] 
first  count,  miUatis  mutandis)  ;  and  that  defendants,  because  the 
cattle  were  then  harnessed  to  the  cart,  so  that,  without  unharness- 
ing and  taking  them  thereout,  they  could  not  conveniently  be 
driven,  then  unharnessed  and  took  the  cattle  from  and  out  of  the 
cart,  and  then  led  and  drove  and  carried  away  the  said  cattle, 
goods,  and  chattels,  from  and  out  of  the  same  close  in  which  &c.,  to 
a  certain  common  pound  &c.,  and  there  impounded  &c.,  and  kept 
t&c,  till  plaintiff  paid  &c.;  averment  that  the  sum  paid  was 
reasonable  &c.     Verification. 

Replication.  That  the  cattle,  goods,  and  chattels,  at  the  time 
when  &c.,  were  in  the  actual  possession  of  plaintiff,  and  under  his 
personal  care;  and  were  then  being  actually  used  by  plaintiff. 
Verification. 

Rejoinder.  That  the  cattle,  goods,  and  chattels,  were  in 
possession  &c.  of  plaintiff  (as  in  the  former  rejoinder,  mutatis 
itiutatidis). 

General  demurrer  :  and  rejoinder. 

Peacock  for  the  plaintiff : 

First,  the  replications  furnish  good  answers  to  the  pleas.  In 
Storey  v.  Robinson  (i)  it  was  decided  that  a  horse  with  a  rider 
on  him  cannot  be  distrained  damage  feasant.  In  Simpson  v. 
Har court  (2)  Willbs,  Ch.  J.  denied  the  authority  Of  a  dictum  in  Wehh 
V.  Bell  (3)  which  seems  to  recognise  such  a  power  of  distress.  And 
Hargrave's  note  (12)  to  Co.  Litt.  47  a,  is  to  the  same  effect  as  the 
dictum  of  Willbs,  J.  Lord  Ken  yon,  in  Storey  v.  Robinson  (1),  rests 
his  opinion  on  the  ground  that  such  a  distress  would  *lead  to  a  [  *653  ] 
breach  of  the  peace;  which  clearly  applies  here.  It  is  not 
necessary  to  show  manual  possession,  or  to  allege  expressly  a 
danger  of  breach  of  the  peace  in  the  particular  case ;  for  that  the 
law  will  intend  under  such  circumstances.  The  general  rule  is 
founded  on  the  probability  that  such  distresses  would  endanger 

(1)  3  R.  E.  137  (6  T.  B.  138).  H.  R.  466  (4  T.  R.  568,  669;  WiUes, 

(2)  Cited     in     the     judgment     of      512). 
liui-LER,  J.,  in  Qortwi  v.  Falkner,  2  (3)  1  Sid.  440. 
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Field        the  peace;    but  its  application  is  univerBal.     Then,  secondly,  no 
Adambb.      authority  is  shown  for  the  rejoinders. 

G.  T.  White,  contra  : 

First,  the  language  of  the  Chief  Justice  of  the  King's  Bench  (i) 
in  Webb  v.  Bell  (2),  distinguishing  distress  for  rent  from  distress 
damcuje  feasant ,  is  supported  by  Gilbert,  Law  of  Distresses,  45  (3). 
A  similar  doctrine  would  seem  to  have  been  held  at  Nisi  Prius  in 
1826:  Wagstaffy.  Clack  (4).  In  Simpson  v.  Harcourt  (6)  and  Gorton 
V.  Falkner  (6)  the  distresses  were  for  rent.  And  it  is  not  clear  that 
the  MS.  note  of  Lord  Hale,  note  (18)  to  Co.  Litt.  47  a,  which 
appears  to  have  been  the  foundation  of  Lord  Kknyon's  dictum  in 
Storey  v.  Robinson  (7),  can  justify  the  doctrine  in  the  case  of  other 
than  distresses  for  rent.  But  the  replications  at  any  rate  do  not 
go  far  enough.  The  plaintiff,  who  relies  upon  an  exception  from 
the  common  law  right,  must  bring  himself  clearly  within  the 
exception.  Now  it  does  not  appear  that  any  one  was  in  fact  riding 
on  the  horse ;  indeed,  as  the  horse  was  harnessed  to  the  cart,  the 
probability  is  the  other  way.  At  least  a  danger  to  the  peace  should 
[  ♦664  ]       *be  averred. 

(LoBD  Denman,  Ch.  J. :  The  principle  is  the  general  danger  to 
the  peace  in  such  cases.  In  9  Yin.  Abr.  121,  Distress,  (A),  pi.  4, 
it  is  said,  ''If  a  man  rides  upon  my  corn  I  cannot  take  his  horse 
damage  feasant;^*  for  which  Fitz.  Abr.  Avowrie,  199  (7  Edw.  III.), 
is  cited.) 

Secondly,  the  rejoinders  answer  the  replications.  An  intentional 
wrong-doer  is  not  entitled  to  avail  himself  of  a  law  framed  to 
prevent  a  breach  of  the  peace.  The  maxim  volenti  non  Jit  injuria 
applies. 

(Coleridge,  J. :  A  man  who  rides  over  corn  must  always  know 
that  he  is  doing  damage.) 

Peacock,  in  reply,  was  stopped  by  the  Court. 

(1)  Sir  J.  Kelino,  Ch.  J.  (5)  Cited    in    the     judgment     of 

(2)  1  Sid.  440.  BULLER,  J.,   in   Oorion  v.  Fulktier,  2 

(3)  P.  49  in  4th  (ImpoyV)  ed.  R.  R.  4«6  (4  T.  B.  56«,  569;  Willes, 

(4 )  2  Harrison's  Digest,  p.  947,  from  512). 

MS.    The  name  of  the  Judge  does  not  (6)  2  E.  E.  463  (4  T.  B.  565). 

appear.  (7)  3  B.  B.  137  (6  T.  B.  138). 
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Per  Curiam  (i) :  Field 

r. 

The  allegations  in  the  replications  are  clearly  sufficient :  and  the       Adameb. 
rejoinders  give  no  answer. 

Jud{fm€ntfor  the  plaintiff  (2). 


BEG.  V.  STEPHEN  JONES.  i84o. 

Ji'ov   11 

(12  Adol.  &  Ellis.  684—687;    S.  C.  4  P.  &  D.  520;  1  Am.  &  H.  113  ;  10  _L_  ' 

L.  J.  M.  C.  5.)  [  684  ] 

An  order  of  justices  under  stat.  oo  Geo.  III.  c.  68.  s.  2  (3),  for  stopping 
a  highway,  began  with  this  recital :  **  We  "  &c.,  **  having  viewed  a  certain 
public  highway"  &c.,  *'and  it  appearing  to  us  that  such  highway  is 
unnecessary,*'  we  do  order,  &c. : 

Held  a  bad  order,  the  words  not  necessarily  implying  that  it  was  made 
**  upon  the  view  "  **  of  the  said  justices  "  according  to  the  Act. 

The  following  order  was  confirmed  and  enrolled  at  the  Carmar- 
thenshire Quarter  Sessions,  April,  1834. 

"  County  of  Carmarthen,  to  wit. — We,  Walter  Eice  and  George 
Lloyd,  Esquires,  two  of  his  Majesty's  justices  of  the  peace  for  the 
said  county  of  Carmarthen,  acting  within  the  hundred  of  Cayo  in 
the  said  county,  having  viewed  a  certain  public  highway  lying  and 
being  in  the  parish  of  Llandingat  in  the  hundred  of  Cayo  in  the 
said  county,  commencing  at"  &c.,  "and  leading*'  ifec,  "and 
passing  through  the  lands  or  grounds  of  Mr.  John  Pritchard  of 
PantUwyfen,  containing  in  length  eighty-eight  yards,  or  thereabouts, 
and  more  particularly  described  in  the  plan  hereunto  annexed, 
and  it  appearing  unto  us,  the  said  justices,  that  such  highway  is 
unnecessary,  we,  the  said  justices,  at  a  special  Sessions  holden  " 
&c.,  "do  hereby  order  that  the  above  mentioned  highway  be 
stopped  up  pursuant  to  the  statute  in  such  case  made  and  provided. 
Reserving  nevertheless "  &c.  (rights  of  way  to  the  owners  and 
occupiers  for  the  time  being  of  certain  farms  and  lands).  "  Given 
under  our  hands  and  seals  this  21st  day  of  December,  a.d.  1838." 
(Signed  and  sealed  by  the  two  justices.) 

A  plan  was  drawn  underneath. 

The  orders  were  brought  into  this  Court  by  certiorari,  and  a 
motion  made  to  quash  them  for  insufficiency.  The  case  now  came 
on  in  the  Crown  paper. 

(1)  Lord  Denman,  Ch.  J.,Littledale,  Lewis,  50  R.  B.  356  (10  Ad.  &  El.  117). 
Williams,  and  Coleridge,  JJ.  (3)  See  note  at  the  end  of  this  case. 

(2)  See  SuuMf  v.  Al/wd,  49  E.  R.  — R.  C. 
593  (3  M.  k  W.  248) ;  De   Oondouin 
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[b-r. 


Req. 

V. 

Jones. 

[*685] 


[  •686  ] 


Adams,  Serjt.,  in  support  of  the  orders : 

It  is  objected  that  the  order  of  justices  does  not  purport  distinctly 
*enough  to  be  made  "  upon  the  view ''  of  the  justices,  according  to 
stat.  55  Geo.  III.  c.  68,  s.  2 ;  and  Rex  v.  'The  Marquis  of  Down- 
shire {!)  will  be  cited.  But  there  the  words  were:  **We"  &c., 
"  having  particularly  viewed  the  public  roads  "  &c.,  "  and  we  not 
being  interested  "  &c.,  ^*  and  being  satisfied  "  &c. :  which  might 
imply  that  they  were  satisfied  otherwise  than  by  the  view  before 
mentioned.  But  in  Hex  v.  Milverton  (2),  where  the  language  was, 
** having  upon  view  found,  and  it  appearing  to"  us;  the  order  was 
held  well  enough. 

(Williams,  J. :  There  the  order,  substantially,  followed  the  terms 
of  the  statute.) 

Here  the  sense  is  followed  as  closely.  The  words  are,  ''having 
viewed  a  certain  public  highway"  (which  is  then  described), 
''and  it  appearing  unto  us,  the  said  justices,  that  such  highway 
is  unnecessary  '*  (3). 

E.  r.  Williams,  contrdy  was  stopped  by  the  Court. 

Lord  Denmak,  Ch.  J. : 

We  think  this  objection  must  prevail.  Stat.  55  Geo.  III.  c.  68, 
s.  2,  requires  that  it  should  "appear,  upon  the  view"  of  the 
justices,  that  the  highway  is  unnecessary.  The  statement  that  it 
so  appeared  ''^is  a  distinct  one,  and  easily  introduced.  If,  indeed, 
the  words  used  are  manifestly  equivalent  to  such  a  statement,  the 
order  may  be  supported ;  but  it  is  much  best  to  follow  the  very 
terms  of  the  statute.  In  Rex  v.  MUvei-ton  (4)  the  words  "  having 
upon  view  found"  were  equivalent  to  a  recital  that  it  appeared 
upon  the  view  of  the  justices.     But  in  Rex  v.  The  Marquis  of 


(1)  4  Ad.  &  £1.  698. 

(2)  44  B.  E.  606  (5  Ad.  &  El.  841). 
See  Rex  v.  The  Justices  of  Camhridge- 
shire,  4  Ad.  &  El.  111. 

(3)  The  following  objections  were 
also  discussed ;  but  the  Court  gave  no 
judgment  upon  them.  That  the  order 
did  not  direct  a  sale  of  the  highway 
stopped  up :  Bex  v.  Kenyan,  6  B.  &  C. 
640 ;  Bex  v.  Glot-er,  1  B.  &  Ad.  482. 
And  that  the  breadth  of  the  highway 
was  not  specified:    Bex  v.  Kenyon,  6 


B.  &  C.  640.  OoLBRiDOE,  J.  obserred 
that  the  statement  of  breadth  appeared 
to  be  material,  as  rights  of  way  were 
reserved.  Adams,  Serjt,  contended 
that  the  plan  subjoined  to,  and  men- 
tioned in,  the  order,  would  aid  the 
description ;  and  Coleridqe,  J.  dted 
Bex  V.  Horner,  2  B.  &  Ad.  150.  There 
were  other  objections,  which  were  not 
entered  upon. 

(4)  44  B.  B.  606  (5  Ad.  &  El.  841). 
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Downshire  (i)  the  Court  held  that  the  words  ''  having  particularly  Reg. 
viewed"  ''  and  being  satisfied"  were  not  an  equivalent  statement,  jonks. 
because  they  might  mean  that  the  justices  had  been  satisfied  by 
other  means  than  their  own  view.  The  same  objection  arises  here. 
We  **  having  viewed  "  **  and  it  appearing  unto  us  "  may  imply  that 
it  appeared  by  evidence  independent  of  the  view.  It  is  impossible 
to  distinguish  the  case  from  Rex  v.  The  Marquis  of  Downshire  (i), 
which  received  great  consideration,  and  established  that  an  order 
of  this  kind,  if  not  framed  in  the  precise  terms  of  the  statute,  must 
use  words  necessarily  and  unavoidably  equivalent  to  them. 

WiLLUMS,  J.  (2) : 

Rex  V.  The  Marquis  of  Downshire  (i)  governs  this  case.  In  Rexv. 
Milverton  (3)  the  order  only  contained  something  more  than  the 
statute  required.  Here  it  is  consistent  with  the  order  that, 
although  the  justices  have  viewed,  it  has  appeared  to  them,  by 
some  other  information,  that  the  way  was  unnecessary. 

COLEBIDOE,  J. : 

We  are  bound  by  the  two  cases  cited.  Both  exemplify  the  same 
principle.  It  ought  to  appear  *unequivocally,  and  not  only  by  [  'es?  ] 
probable  argument,  that  the  justices  acted  on  their  own  view,  and 
derived  their  conviction  from  that.  There  is  no  part  of  the 
administration  of  the  law  by  justices  acting  on  their  own  authority 
in  which  it  is  more  necessary  for  the  Court  to  look  closely  at  their 
proceedings,  than  the  stopping  of  highways. 

Orders  quashed  (4). 


IIEAENE,  Clerk,  v.  STOWELL,  Clkrk  (5).  i84o. 

(12  Adol.  &  Ellis,  719—733  ;  S.  C.  4  P.  &  D.  696  ;  1 1  I..  J.  Q.  13.  25  ;  6  Jur.  458.)        ^^i/^ 

In  case  for  libel,  the  declaration  stated  that  plaiutiff  was  a  Boman        JNbr.  27. 

Catholic  priest,  and  priest  of  a  chapel  named,  and  that  defendant,  intending  

to  injure  him  in  his  said  offices,  published  of  him,  in  those  offices,  a  libel,         f  719  ] 
which  was  set  out.    The  alleged  libel  contained  an  account  of  a  Eomnn 
Catholic  having  been  seen  performing  a  penance,  which  'w  as  suggested  to 

(1)  4  Ad.  &  EL  698.  justices  that  the  way  is  unnecessary, 

(2)  Littledale,  J.  was  absent.  and  directs   them  to  certify  the  fact 

(3)  44  E.  B.  606  (5  Ad.  &  El.  841).  of  their  view,  and  its  lesiilt,  to  the 

(4)  Stat.  5  &  6  Will.  IV.  c.  50,  s.  1,  Sessions.     And  tee  sect.  82,  and  the 
repeals  stat .  do  Geo.  III.  c.  68,  but  there  schedule.  No.  16. 

is  a  clause  (s.  85)  as  to  stopping  up  (5)  See  note  to  OohisUin  v.  Fvss^  29 

highways,   which    requires    that    **it      R  R.  610.— R.  C. 
shall  appear  upon  such  view  "  of  two 
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Hba,bnb  be  of  a  degrading  kind,  and  added  that  the  party  performing  the  penance 

^'  said  that  his  priest  would  not  administer  the  saci^ment  to  him  till  he  had 

performed  it,  and  that  his  priest  was  the  plaintiff.  The  declaration  also  set 
forth  certain  comments  of  the  defendant,  accompanying  the  publication, 
and  in  which  the  Eoman  Catholic  discipline  was  attacked.  The  libel  was 
not  otherwise  connected  with  plaintiff:  nor  were  there  any  allegations 
showing  how  the  enjoining  of  such  a  penance  would  affect  the  character 
of  a  Boman  Catholic  priest.  Judgment  arrested,  the  Court  holding  that 
the  publication  was  not,  on  the  face  of  it,  libellous,  and  refusing,  even 
upon  the  assumption  that  plaintiff  was  charged  with  imposing  the  penance, 
to  intend  that  the  jury  had  evidence  before  them  of  any  injury  to  plaintiff 
which  the  declaration  did  not  show,  though  some  evidence  to  that  purpose 
was  in  fact  given : 

Held  that,  if  the  publication  had  been  libellous,  it  would  not  have  been 
justifiable  on  the  ground  that  it  was  promulgated  at  a  public  meeting  called 
to  petition  Parliament  against  making  a  grant  in  support  of  a  Roman 
Catholic  College. 

Case  for  libel.  The  inducement  to  the  first  count  stated  that  the 
plaintiff  was  a  clergyman  and  priest  of  the  Roman  Catholic  religion, 
and  held  the  office  of  senior  clergyman  of  St.  Patrick's  chapel, 
Manchester,  being  a  chapel  duly  certified  and  recorded  for  the 
celebration  of  the  services  of  the  said  Roman  Catholic  religion,  and 
had  used  and  exercised  his  said  office  of  clergyman  &c.,  and  his 
said  office  of  senior  clergyman  &c.,  with  propriety  and  religious 
demeanour  (with  the  other  usual  inducements).  The  declaration 
then  charged  that  defendant,  well  knowing  &c.,  contriving  &e.,  to 
injure  plaintiff  in  his  good  name,  &c.,  and  to  injure,  oppress, 
and  aggrieve  him  in  his  said  offices  and  calling  of  clergyman  and 
priest  of  the  said  Roman  Catholic  religion  and  clergyman  of  the 
chapel  aforesaid,  and  to  hinder  him  in  the  discharge  of  his  duties 
in  his  said  offices,  and  to  vex,  harass,  and  oppress  him  as  such 
clergyman  and  priest  of  his  said  religion,  and  as  such  clergyman  of 
the  said  chapel,  heretofore,  to  wit  on  &c.,  wilfully,  falsely,  and 
maliciously,  did  publish  of  and  concerning  plaintiff,  and  of  and 
concerning  plaintiff  in  his  said  offices  of  clergyman  and  priest  of 
1/720  J  the  said  religion  and  of  the  said  *chapel,  in  the  presence  of  &c.,  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  a 
certain  paper  or  document  which  defendant  then  declared  and 
stated  he  then  held  in  his  hands  and  then  stated  and  declared  was 
subscribed  by  three  of  the  policemen  of  Manchester,  one  of  whom 
the  defendant  stated  was  not  a  policeman  at  that  moment,  but  that 
he  was  so  at  the  time  he  (meaning  the  said  policeman),  furnished 
the  said  document  or  paper,  containing,  amongst  other  things,  the 
false,  scandalous,  and  malicious  words  following,  of  and  concerning 
plaintiff  as  such  clergyman  and  priest  of  the  said  religion,  and  of 
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and  concerning  plaintifif  as  such  clergyman  of  the  said  chapel ;  which  Hkabne 
said  words  defendant  then,  in  the  presence  &c.,  read  aloud  from  the  stowkll. 
said  document  or  paper,  of  and  concerning  plaintiff  as  such  clergy- 
man and  priest  aforesaid  of  the  said  religion  and  of  the  said  chapel. 
The  declaration  then  set  out  the  alleged  libel,  with  innuendoes. 
Such  of  the  innuendoes  only  as  are  necessary  for  rendering  the 
case  intelligible  are  here  set  out.  The  libel  charged  was  as  follows. 
A  dyer,  going  to  his  work,  asked  me  (thereby  meaning  a  certain 
police  officer,  to  wit  one  of  the  said  three  policemen)  if  I  had  seen 
a  man  walking  on  his  hands  and  knees,  the  last  two  nights.  I  said 
that  I  had  not,  but  that  I  had  seen  him  doing  it  (thereby  meaning, 
walking  in  manner  aforesaid)  the  last  two  mornings  ;  and  that  I  at 
first  thought  he  was  making  his  escape,  or  concealing  himself,  from 
some  pursuers,  but  that  I  subsequently  took  him  for  a  cripple.  In 
about  ten  minutes  after  this  the  dupe  (thereby  meaning  the  said  , 
man)  made  his  appearance,  crawling  with  his  hands  and  knees  on 
the  roughest  part  of  the  pavement  (meaning  the  pavement  of  and 
in  a  certain  public  highway).  I  *then  resolved  to  satisfy  myself;  [  *72i  ] 
when  I  elicited  the  following  answers  from  him.  I  asked  him, 
'*What  are  you  doing  all  that  about?"  **  It  is  penance  for  my 
sins.'*  "  Could  you  not  atone  for  your  sins  without  doing  that?  " 
**  No."  **Why?"  ''Because  the  priest  (thereby  meaning  the 
plaintiff)  will  not  administer  the  sacrament  to  me  till  I  have  done 
it."  "How  long  have  you  done  it?"  **Four  days."  "How 
many  days  more  will  it  take  before  you  finish  ?  "  **  I  cannot  tell." 
"  But  when  will  you  go  to  your  priest  (thereby  meaning  the 
plaintiff)  to  know?  "  "  When  I  have  done  it  (thereby  meaning  the 
walking  in  manner  aforesaid)  nine  days  more,  I  shall  go."  "How 
many  hours  do  you  do  it  (thereby  meaning  the  walking  in  manner 
aforesaid)  each  day  ?  "  "  Four  hours."  "  At  one  time  ?  "  "  No  : 
two  in  the  morning,  and  two  at  night."  "Do  you  work  at  any 
thing ?  "  "I  work  in  a  factory."  "  Who  is  your  priest ?  "  " Mr. 
Hearne"  (thereby  meaning  the  plaintiff).  "What  chapel  do  you 
go  to  ?  "  "  St.  Patrick's  "  (thereby  meaning  the  aforesaid  chapel). 
"What  is  your  name?"  "John  O'Hare."  "You  had  better 
come  on  the  path,  or  go  into  that  field,  where  it  will  be  softer  and 
easy  for  you."  "  Oh  no !  That  will  not  be  doing  penance." 
We  (thereby  meaning  the  said  officer,  and  a  certain  other  police 
officer,  two  of  the  said  three  policemen  aforesaid)  now  looked  at  his 
knees,  which  were  much  lacerated.  We  expostulated  with  him ; 
but  it  was  of  no  avail ;  he  said  he  was  a  very  great  sinner.     We 
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Heabne      insisted   on   his   desisting;    but    he   resisted   violently,    took   the 

Stowbll.     Serjeant's  stick  from  hira,  and  laid  on  us  with  it  furiously.     It  was 

with  great  difficulty  that  we  succeeded  in  subduing  him ;  when  I 

[  *722  ]      deprived  him  of  his  *beads,  his  crucifix,  and  the  Garden  of  the 

Soul,  which  are  now  at  the  police  station. 

By  means  of  the  committing  of  which  &c.,  the  plaintiff  has  l)een 
and  is  greatly  injured  in  his  good  name  &c.,  and  in  his  said  office 
of  such  clergyman  and  priest  as  aforesaid,  and  such  clergyman  of 
the  chapel  aforesaid,  and  in  the  respect  and  attention  formerly 
paid  to  him  &c. 

The  second  count,  after  an  inducement  similar  to  that  in  the  first, 
and  a  similar  charge  of  intention,  alleged  the  speaking  of  the 
following  words,  of  &c.  (as  in  the  first  count). 

I  (thereby  meaning  the  defendant)  will  just  give  you  (thereby 
meaning  the  aforesaid  subjects  of  this  kingdom)  a  specimen  of  what 
these  priests  (thereby  meaning  the  priests  of  the  Boman  Catholic 
religion),  indoctrinated  at  Maynooth  (thereby  meaning  the  Boman 
Catholic  College  at  Maynooth,  at  which  college  he  the  plaintiff  was 
educated),  teach  these  poor  creatures  (thereby  meaning  the  Boman 
Catholics  attending  the  said  priests),  in  reference  to  the  way  of 
salvation  ;  how  they  (thereby  meaning  the  said  priests)  grind  them 
(thereby  meaning  the  said  Boman  Catholics)  down,  and  debase 
them  almost  as  low  as  the  beast  that  perisheth.  The  circumstance 
which  I  am  going  to  relate  did  not  occur  in  Ireland,  in  the  darkness 
of  popery  there,  but  here  in  Manchester,  in  the  midst  of  all  our 
daylight.  You  will  perhaps  not  believe  it ;  but  the  witnesses  are 
prepared  to  come  forward  and  prove  the  fact,  or  I  would  not  give 
it  to  you.  I  will  not  mention  their  (thereby  meaning  the  said 
witnesses')  names,  lest  it  should  expose  them  to  prosecution :  but, 
if  the  papists  choose  to  come  forward  and  demand  the  evidence, 
[  ♦723  ]  that  evidence  *is  forthcoming.  I  bear  in  my  hand,  then,  a  docu- 
ment subscribed  by  three  of  the  policemen  of  Manchester.  One  is 
not  a  policeman  at  the  present  moment ;  but  he  was  at  the  time 
that  he  furnished  this  document.  He  states  (meaning  thereby  that 
he  the  defendant  was  reading  from,  or  referring  to,  the  said  docu- 
ment for  a  statement  to  that  effect)  that  he  was  a  policeman  then ; 
his  beat  was  in  Smedley  Lane ;  and  that,  one  morning,  a  fortnight 
from  that  period,  a  dyer  &c.  The  count  then  went  on  like  the  first 
count,  except  that  it  inserted  some  of  the  defendant's  remarks. 

Between   the  passage   in   the    alleged    document   ending  with 
"penance  for  my  sins,*'  and  that  commencing  with  "could  you 
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not  atone  *'   (atitey  p.  665,  line  21),  the  second  count  innerted  the       Hkarne 

v, 
following.  Stow  ELL. 

I  (thereby  meaning  the  defendant)  am  more  disposed  to  weep 
than  to  laugh,  my  dear  friends  (thereby  meaning  the  said  good 
and  worthy  subjects  in  whose  presence  the  defendant  was 
speaking).  For,  allow  me  to  say,  I  lament  that  a  man  should 
think  that  he  is  saving  his  soul,  and  suffering  the  work  of  the 
Lamb  of  God,  by  thus  degrading  himself  under  the  ban  of  a  popish 
priest.     I  say  I  deeply  lament  it. 

After  the  words  "  work  in  a  factory,''  and  before  the  words 
"  Who  is  your  priest?  "  (p.  665,  line  82),  the  second  count  inserted 
the  following. 

Poor  fellow  !  Working  in  a  factory  for  twelve  hours  a  day,  and 
then  dragging  on  his  hands  and  knees  over  the  rough  stones  for 
four  hours  a  day  more !  The  priest  (thereby  meaning  the  plaintiff) 
should  have  taken  his  place  and  done  it  for  him. 

And,  at  the  end  of  the  alleged  document,  the  second  count  added 
the  words  following. 

The  undersigned  two  constables  (thereby  meaning  divers,  to  wit  [  724  ] 
two,  of  the  said  officers)  are  ready  to  give  testimony  of  this.  Now, 
my  friends,  is  that  an  education  (thereby  meaning  the  education 
at  the  aforesaid  Boman  Catholic  College,  at  which  plaintiff  was 
educated)  which  a  Protestant  British  Government  is  authorised 
in  supporting  for  a  free  bom  people  like  the  English  people?  Are 
we  warranted  in  paying  our  money  to  educate  priests,  thus  to  grind 
down  into  the  dust  their  fellow  subjects  (meaning  thereby  that  the 
plaintiff,  then  being  a  clergyman  and  priest  as  aforesaid,  had 
ground  down  into  the  dust  the  said  man,  one  of  his  fellow 
subjects)  ?  Did  you  ever  hear  of  a  Protestant  minister  thus  lording 
it  over  God*s  heritage,  and  debasing  and  degrading  his  flock  ? 

By  means  &c.  (as  in  the  first  count,  with  the  ordinary  allegations 
of  general  damage). 

Plea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Bolfe,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  remarks  were  made  and  the  documents  read  by 
the  defendant  at  a  public  meeting  called  for  the  purpose  of  peti- 
tioning Parliament  against  the  grant  to  the  Boman  Catholic  College 
at  Maynooth.  The  defendant's  counsel  contended  that,  as  the 
object  of  the  meeting  was  legal,  and  the  matter  complained  of 
pertinent  to  the  occasion,  malice  was  disproved.  Evidence  was 
also  given  by  the  plaintiff  to  show  that  the  practice  described  in 
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Heabne      the  alleged  libel  was  inconsistent  with  the  discipline  of  the  Roman 

Stowell.     Catholic  Church,  and  would  subject  the  plaintiff  to  censure  from 

his  superiors.     The  learned  Judge  told  the  jury  that  the  occasion 

[  •725  ]       did  not  negative  malice ;  and  directed  them  to  find  for  the  *plaintiff 

if  they  thought  the  matter  libellous.     Verdict  for  plaintiff.    In  this 

Term(i), 

Cresswell  moved  for  a  new  trial,  on  the  ground  of  misdirection  : 

The  occasion  on  which  the  words  were  spoken  was  of  a  nature 
which  showed  that  there  could  be  no  malice.  The  object  was  to 
enforce  the  objections  to  the  Boman  Catholic  religion ;  and  this 
was  legitimately  done  by  bringing  forward  a  case  in  which  it  was 
proposed  to  show  that  the  principles  of  that  Church  had  led  to 
abuses.  Malice  is  the  gist  of  the  action;  and  the  occasion  is 
material  to  the  question  of  malice,  though  extrinsic  evidence  of  the 
truth  be  inadmissible:  Bui.  N.  P.  8;  Smith  v.  Richardson  (2).  In 
Greenwood  v.  Prist  (3)  a  false  charge  of  perjury  was  held  not  to  be 
actionable,  because  it  was  made  by  way  of  illustration  in  the  course 
of  a  sermon.  The  jury  ought,  at  least,  to  have  been  asked  whether 
they  considered  the  publication  malicious. 

(Lord  Denman,  Ch.  J. :  Do  you  contend  that  I  am  justified  in 
illustrating  an  argument  by  making  a  charge  against  a  third  party? 
Is  Greemvood  v.  PHst  (3)  good  law  now?) 

It  is  consistent  with  the  doctrine  laid  down  in  Rex  v.  Creerey  (4). 
There  it  was  held  that  a  defamatory  speech  in  Parliament  was 
justified  by  the  occasion,  though,  as  to  a  publication  of  the  speech, 
the  opinion  of  the  jury  was  taken  on  the  question  whether  the 
[  ♦726  ]  occasion  negatived  malice.  In  Rex  v.  ^Harvey  (5)  that  case  was 
cited  as  good  law  by  Baylby,  J.  The  rule  now  is,  that  the  onus 
of  disproving  malice  lies  on  the  defendant,  if  the  imputation  be 
injurious :  but  here  the  occasion  furnished  such  disproof. 

(LiTTLEDALE,  J.  referred  to  Martin  v.  Strong  (6).) 

(1)  November  oth.  Before  Lord  See  the  authorities  cited  in  S^ocAvia/*' v. 
Denman,  Ch.  J.,  Littledale,  Williams,  Hansard,  48  R.  R.  326  (9  Ad,  &  El.  1) ; 
and  Coleridge,  JJ.  Tuaon  v.  7?ra/j«,  jHist,  p.  674. 

(2)  Willes,  20.  (5)  26  R.  R.  337  (2  B.  &  C.  257). 

(3)  Cited  in  Bex  v.  WiUianu,  13  (6)  44  R.  R.  487  (5  Ad.  &  El.  535). 
How.  St.  Tr.  1387,  and  in  Brook  v.  f^  Pad  more  y,  iMwrence,  11  Ad.  &  EI. 
Muntagxie,  Cro.  Jac.  91 .  380 ;  Kine  v.  Sexoell,  49  R.  R,  603  (3 

(4)  14  R.  R.  427  (1  M.  &  S.  273).  M.  &  W.  297). 


vol..  Liv.]     1840-41.     Q.  B.     12  AD.  &  EL.  726—727.  669 

A  question  similar  to  the  present  was  discussed  in  Godson  v.  Hearnb 
Home{i).  But,  further,  the  learned  Judge  should  have  told  the  .  stowkll. 
jury  that  this  was  not  a  libel. 

He  also  moved  an  arrest  of  judgment,  on  the  ground  that  the 
declaration  did  not  show  a  libel. 

Per  Curiam  : 

You  may  take  a  rule  to  arrest  the  judgment ;  and  also  a  rule 
nisi  for  a  new  trial,  on  the  question  whether  the  learned  Judge 
should  have  told  the  jury  that  there  was  no  libel.  On  the  first 
point,  we  will  confer  with  the  learned  Judge. 

Cur.  adv,  vidL 

LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  " 

We  think  the  learned  Judge  was  right  in  telling  the  jury  that 
the  defendant  was  not  justified  by  the  circumstance  that  the  libel 
was  published  in  the  course  of  a  bond  Jide  discussion  respecting 
the  propriety  of  supporting  the  Eoman  Catholic  College.  We 
consider  that  the  old  case  of  Greenwood  v.  Prist  (2)  is  not  law.  All 
the  other  cases  are  perfectly  consistent  with  the  doctrine  that 
the  privilege,  which  protects  a  communication,  *must  result  from  [  *727  ] 
a  right  to  discuss  the  particular  matter  in  respect  of  which  the 
alleged  libel  is  published  :  nothing  else  can  be  privilege. 

Rule,  as  to  this  point,  refused. 

Afterwards,  in  Michaelmas  Term,  1841  (3),  I84i. 

Sir  W.   W.  Follett,   Solicitor-General,  and  Murphij,  showed 
cause  against  the  rules  obtained : 

The  judgment  cannot  be  arrested  if  the  counts  be  capable  of 
an  interpretation  upon  which  an  action  is  maintainable :  it  is  for 
the  jury  to  make  such  interpretation  ;  and,  after  verdict,  such 
an  interpretation,  if  possible,  will  be  intended:  note  (1)  to 
Stennel  v.  Hogg  {4),  Gardiner  v.  Williams  (o).  As  the  libel  here 
is  written,  the  strictness  of  construction  adopted  in  actions  for 

(1)  1  Brod.  &Bing.  7.  Lord    Denman,    Ch.    J.,     Littledale, 

(2)  Cited  in   Rex    v.    WiUiams,    13  Coleridge,  and  Wightman,  JJ. 
How.  St.  Tr.   1387,'  and  in  Brook  v.  (4)  1  Wma.  Saund.  227. 
Afontaijuf,  Cro.  Jac.  91.  (3)  2  C.  M.  &  R.  78  ;  5  Tyr.  757. 

(3)  November  22nd,   1841.     Before 
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HfSARMK  oral  slander  (as  in  Kelly  v.  Partington  (i) )  will  not  be  applicable. 
Stowbll.  Here  it  is  not,  as  in  actions  for  slander,  necessary  that  the  words 
should  impute  a  legal  offence,  or  an  offence  calculated  to  disgrace 
the  defendant  in  his  calling,  or  that  there  should  be  special 
damage.  The  imputation,  for  instance,  of  want  of  chastity  is 
ground  of  action  in  the  case  of  a  written  libel,  but  not  of  oral 
slander.  In  Ayre  v.  Craven  (2)  a  declaration  for  slander  set  forth 
words  imputing  adultery  to  a  physician,  and  alleged  them  to 
have  been  spoken  of  him  in  his  profession;  but,  as  it  did  not 
appear  that  the  adultery  was  charged  to  have  been  practised 
under  circumstances  connected  with  his  professional  practice, 
judgment  was  arrested.     But,  if   that  had  been  a  written  libel, 

[  ♦728  ]  the  action  would  *have  lain.  Here  the  record  unquestionably 
does  show  that  which  a  jury  might  see  to  be  injurious  to  the 
plaintiff.  The  suggestion  in  the  libel  is,  that  he  refused  to 
administer  the  sacraments  except  upon  degrading  conditions. 
Not  only  is  that  an  injurious  imputation ;  but,  upon  this  record, 
the  Court  must  see  that  it  was  possible  (and,  as  a  matter  of  fact,  it 
did  happen)  that  evidence  might  be  given  proving  that  such  conduct 
on  the  part  of  the  plaintiff  would  subject  him  to  ecclesiastical 
censures.  That  would  show  that  the  publication  is  libellous: 
1  Starkie  on  Libel,  126.  *'  A  publication,  without  justification  or 
lawful  excuse,  which  is  calculated  to  injure  the  reputation  of 
another,  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is  a  libel. 
Whether  the  particular  publication,  the  subject  of  inquiry,  is 
of  that  character,  and  would  be  likely  to  produce  that  effect, 
is  a  question  upon  which  a  jury  is  to  exercise  their  judgment, 
and  pronounce  their  opinion  as  a  question  of  fact:  *'  per  Parke,  B. 
in  Parmiter  v.  drnpland  (3).  The  libel  here  is  charged  to  be 
published  of  the  plaintiff  in  his  character  of  a  Boman  Catholic 
priest,  and  minister  of  a  chapel.  The  Court,  perhaps,  has  not 
judicial  knowledge  of  the  functions  of  such  a  priest ;  but  they 
might  be  proved  to  the  jury,  in  order  to  show  the  character  and 
effect  of  the  libel.  Such  circumstances,  if  found  on  a  special 
verdict,  would  support  a  judgment  for  the  plaintiff.  Clegg  v. 
Lafer(4)  shows  that  the  Court  will,  upon  motion  in  arrest  of 
judgment,  support  a  declaration  where  the  innuendoes  are  such 
as  a  jury  may  properly  find :  and,  even  on  demurrer,  the  Court, 
without  innuendoes,  will  support  a  declaration  charging  publication 

(1)  o  B.  &  Ad.  645.  (3)  6  M.  &  W.  105,  108. 

(2)  41  B.  B.  359  (2  Ad.  &  El.  2).  (4)  38  B.  B.  420  (10  Bing.  250). 
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of   a  writing  which  tends,  generally,  *to  disgrace  the  plaintiff:       Hearnb 
Digby  v.  Thompson  (i).     In  the  latter  case,  Lord  Dbnua.n  expressed      stowell. 
a  reluctance  in  deciding  against  the  demurrer,  on  the  ground  that,       [  *729  ] 
for  want  of  distinct  innuendoes,  a  jury,  if  the  case  had  been  tried, 
would  have  been  called  upon  to  speculate  as  to  the  meaning.     But 
on  motion  in  arrest  of  judgment  the  Court  must  give  the  fullest 
effect  to  the  verdict.      The  jury  are  to  infer  the  intention  from 
the  libel :  Fisher  v.  Clement  (2). 

Next,  the  Judge  was  not  bound  to  tell  the  jury  his  view  of  the 
publication  :  Baiflis  v.  Lawrence  (3).  But,  even  if  this  were  other- 
wise, the  defendant  cannot  now  take  the  objection ;  for  this  was 
not  demanded  on  his  part  at  the  trial,  the  defence  resting  entirely 
upon  the  occasion  of  the  publication,  and  not  upon  the  absence 
of  libellous  matter. 

Cressuell  and  IV,  H.  Watson,  contra  : 

The  judgment  must  be  arrested ;  for  no  libel  is  shown  on  the 
record.  It  is  said  that  the  Court,  after  verdict,  will  intend  such 
matter  to  have  been  proved  as  will  show  the  character  of  the 
publication  to  have  been  libellous.  If  that  were  a  correct  view, 
there  never  could  be  an  arrest  of  judgment.  But  the  Court  cannot 
intend  any  thing  to  have  been  proved  which  is  not  legitimately 
included  in  the  issue:  Sweetapple  v,  Jesse  {4),  That  was,  indeed, 
an  action  for  words ;  but  the  intendment  suggested  might  as  well 
be  made  in  support  of  a  declaration  for  slander  as  of  one  for  libel. 
The  declaration  does  not  show  that  the  plaintiff  was  directly 
charged  with  imposing  the  penance;  nor  does  it  appear  that,  if 
he  had  imposed  it,  he  would  have  violated  his  duty.  No  injur}', 
therefore,  *is  pointed  out.  Goldstein  v.  Foss  (5)  shows  that  even  [  *730  ] 
an  express  innuendo  is  not  enough,  unless  the  injury  charged 
to  be  intended  appear  by  the  libel  itself  and  the  introductory 
allegations.  That  case  was  decided  on  motion  in  arrest  of 
judgment.     Forbes  v.  King  (6)  was  a  similar  decision  on  demurrer. 

The  direction  of   the  learned  Judge,  also,  is  objectionable  on 

these  grounds. 

Cur,  adv.  vidt. 

(1)  m  R.  B.  378  (4  B.  &  Ad.  821).  B.  &  C.  154).     See  Oomj^ertz  v.  Levy, 

(2)  34  R.  B.  495  (10  B.  &  C.  472).  9  Ad.  &  El.  282,  and  Wheeier  v.  Hay  nee, 

(3)  52  B.  B.  537  (11  Ad.  &  El.  920).  ib.  note,  p.  28(5. 

(4)  39  B.  B.  374  (5  B.  &  Ad.  27).  (G)  1  Dowl.  P.  C.  673. 

(5)  29  B.   B.   610  (4  Bing.  489 ;  U 
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Hbakne      Lord  Dbnman,  Ch.  J.,  in  the  following  vacation  (November  27, 

Oft 

Stowell.  1841),  delivered  the  judgment  of  the  Court: 

1841.  Two  motions  have  been  founded  on  the  same  defect  in   the 

iVbr   27 

-JL.  '  record,  that  the  declaration  states  no  libel :  the  first  for  a  new 
trial,  on  the  ground  that  the  learned  Baron  ought  to  have  directed 
a  verdict  for  the  defendant  on  the  plea  of  Not  Guilty ;  the  second 
for  arresting  the  judgment. 

There  was  some  doubt  whether,  according  to  the  fair  meaning 
of  the  libel,  the  plaintiff  is  thereby  charged  with  doing  any  thing, 
or  whether  more  was  stated  than  the  penitent's  apprehension  of 
the  displeasure  of  his  priest.  This  we  need  not  discuss ;  for  an 
independent  objection  appears,  which  we  think  must  prevail.  We 
are  not  informed  by  the  declaration,  and  of  course  can  take  no 
judicial  notice,  of  the  manner  in  which  the  plaintiff's  character 
could  suffer  from  the  imputation,  being  ignorant  of  the  conduct 
which  a  Boman  Catholic  priest  ought  to  pursue  in  imposing 
penance. 

It  was  contended  that  this  defect  was  cured  by  the  evidence, 
[  *7'iii  ]  produced  on  the  trial,  that  the  conduct  imputed  *to  the  plaintiff 
would  be  considered  by  his  superiors  to  be  highly  indiscreet  and 
improper,  would  expose  him  to  their  censure,  and  even  endanger 
his  station  in  the  Church.  But  to  this  it  was  properly  answered 
that  no  evidence  can  cure  such  a  defect  as  this,  apparent  on  the 
record:  and  indeed  that  none  was  properly  admissible  on  that 
subject,  as  the  issue  joined  had  no  relation  to  it. 

But  the  learned  counsel  for  the  plaintiff  further  denied  that  there 
was,  after  verdict,  any  defect  on  the  record,  urging  that,  as  any 
words  may  be  used  in  a  defamatory  sense,  and  these  are  alleged  to 
have  been  injurious  to  the  plaintiff's  character,  and  the  jury  have 
found  them  to  be  so,  we  must  now  assume  that  they  were  so.  A 
distinction  was  taken  between  libel  and  slander,  all  questions 
respecting  the  former  being  supposed  to  be  expressly  referred  to  the 
jury  by  the  Libel  Act  (i).  From  this  consideration  was  deduced  an 
argument  that  the  Court  has  no  power  to  arrest  the  judgment  in 
actions  for  libel,  because  they  are  wholly  removed  by  the  Act  from 
the  cognizance  of  the  Court,  and  exclusively  submitted  as  matters 
of  fact  to  the  jury. 

From  these  propositions  we  must  express  our  dissent.  It  is  not 
enough,  to  entitle  a  plaintiff  to  judgment,  that  he  should  chnrge 
malicious  motives  and  a  calumnious  tendency :  he  must  also  show 

(1)  32  Geo.  III.  c.  (iO. 
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that  there  is  a  libel.    The  words  composing  it  may  naturally  convey      Heaknb 
such  a  meaning ;  and  even  the  most  innocent  may  possibly  deserve     stowelu 
that  name,  because  they  may  in  themselves  have  been  used  and 
understood  with  that  intent,  and  in  that  sense.     But,  in  such  case, 
the  facts  and   circumstances  that  give  a  sting  to  a  publication 
apparently  innoxious  ought  to  *be  brought  to  our  notice  ;  for  we       [  •732  ] 
could  not  possibly  direct  judgment,  either  in  an  indictment  or  an 
action,  against  a  libeller,  without  seeing   that  a   libel   has  been 
published  by  him.     The  consequence  of  a  contrary  doctrine  would 
be  inevitably  this,  that  any  words  whatever,  whether  sensible  or 
otherwise,  whether  conveying  any  kind  of  imputation  or  not,  and 
stripped  of  all  explanation,  would  support  a  charge  of  libel,  if  only 
accompanied   with   general   complaints   of    the   intent    to    injure 
character. 

Several  cases  are  opposed  to  this  notion.  We  need  refer  to  no 
other  than  the  well  considered  case  of  Goldstein  v.  Foss  (i),  as  fully 
sustaining  the  defendant's  argument  on  both  points.  The  judgment 
was  arrested  there  for  a  similar  defect. 

We  were  desirous  of  considering  whether  the  defendant  was  entitled 
to  a  new  trial  because  the  learned  Judge  ought  to  have  told  the  jury 
to  acquit  on  the  plea  of  Not  guilty. 

If  the  learned  Judge  had  been  pointedly  required  to  do  this,  ho 
might  have  declared  his  opinion  on  the  question  of  law  now 
discussed,  or  he  might  have  reserved  the  point  for  the  Court.  If  he 
had  told  the  jury  that  the  paper  proved  was  a  libel,  when  the  Court 
was  of  opinion  that  it  was  not,  we  should  have  been  bound  to  set 
aside  a  verdict  so  obtained,  for  misdirection.  But  the  defendant,  on 
the  trial,  took  a  different  course,  and  sought  an  acquittal  from  the 
occasion  of  reading  this  libel,  the  bona  fides  of  his  strictures  on  the 
Catholic  priesthood,  and  indeed  from  insinuating  that  they  were 
founded  in  fact.  Nor  did  the  learned  counsel  object  to  the  reception 
of  evidence,  which,  it  is  now  truly  observed,  applied  to  no  fact  put 
in  issue.  We  do  not  think  it  *open  to  him  to  move  now  for  a  new  [♦733  1 
trial  on  this  objection. 

Ride  absolute  for  arresting  the  judgment. 
Rule  for  new  trial  discharged. 

(1)  6  B.  &  C.  154  (and  in  Exchequer  Chamber,  29  B.  B.  610,  4  Bing.  489). 
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1840. .  TUSON  V.  EVANS,  Clerk. 

JVov*  16. 
(12  Adol.  &  Ellis,  733—736;  S.  C.  4  P.  &  D.  396.) 

t  '  ^^  J  Defendant  claimed  rent  of  plaintiff ;  plaintiff 's  agent  (with  whom  plaintiff 

had  authorized  defendant  to  correspond  on  the  subject,  refusing  himself  to 
communicate  with  defendant  immediately)  told  defendant  that  plaintiff 
denied  his  liability  : '  defendant  thereupon  wrote  to  the  agent,  alleging  facts 
in  support  of  his  claim,  and  adding,  *'  this  attempt  to  defraud  me  of  the 
produce  of  the  land  is  as  mean  as  it  is  dishonest."  Declaration  for  libel, 
setting  out  the  above  letter.     Plea,  Not  guilty : 

Held,  that  the  publication,  in  these  terms,  was  not  privileged,  and  that 
the  Judge  was  justified  in  directing  the  jury  that  it  was  a  libel  (1). 

Case  for  libel.  The  declaration  stated  that,  before  the  composing 
and  publishing  &c.,  there  had  been  an  inclosure  of  lands  in  the 
parish  of  Northover  in  Somersetshire,  under  stat.  6  &  7  Will.  IV. 
c.  115  ;  and  also,  before  the  composing  &c.,  by  virtue  of  an  award 
made,  in  pursuance  of  the  Act,  on  10th  July,  1839,  certain  lands, 
containing  two  roods  and  twenty-one  perches,  in  an  arable  field 
called  Witch  Furlong,  in  the  said  parish,  which  theretofore  had 
been  part  of  the  glebe,  and  had  belonged  to  defendant,  were  awarded 
to  plaintiff  and  another  person  named,  and  other  lands  awarded  to 
defendant  in  exchange ;  and,  whereas  no  part  of  the  two  roods  &c. 
in  W.  F.  had  ever  been  let  by  defendant  to  plaintiff,  nor  had 
plaintiff  ever  undertaken  or  promised  to  pay  defendant  any  rent  for 
the  same,  yet  defendant,  well  knowing  &c.,  contriving  &c.  to  injure 
&c.,  and  to  cause  it  to  be  suspected  and  believed  that  the  two  roods 
&c.  in  W.  F.  had  been  let  by  defendant  to  plaintiff,  and  that  plaintiff 
had  promised  to  pay  him  rent  or  compensation  for  the  same,  and 
had  refused  to  pay  to  defendant  such  rent  «fec.,  and  had  thereby 
attempted  to  defraud  defendant  of  the  amount  of  the  said  rent  &c., 
and  had  been  guilty,  in  so  doing,  of  meanness  and  dishonesty, 
heretofore,  to  wit  on  &c.,  in  a  certain  letter  addressed  by  defendant 
to  one  J.  Baker,  falsely,  &c.,  composed,  wrote,  and  published,  and 
[  ♦784  ]  caused  &c.,  a  *certain  false,  scandalous,  malicious,  and  defamatory 
libel,  of  and  concerning  plaintiff,  and  of  and  concerning  the  two 
roods  &c.  in  W.  F.,  and  of  and  concerning  plaintiff's  having 
promised  &c.,  and  having  refused  &c. ;  in  which  letter  was  contained 
the  false,  &c.  following.  **  Sir, —  Your  answer  surprises  me. 
Mr.  Tuson  is  well  aware  that  I  let  him  have  the  land  in  Witch 
Furlong  at  his  request,  and  upon  his  promise  to  pay  me  for  it  as 

(1^  But,  as  to  the  direction  referred      v.  Wildes  (1856)  5  El.  &  Bl.  328,  24 
to  in  the  latter  clause  of  this  finding,      L.  J.  Q.  B.  367. — R.  C. 
sec  the  comments  on  this  case  in  Cook 
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potatoe  ground,  for  which  I  told  him  I  intended  to  use  it ;  and,  in  Tuson 
consequence  of  my  obliging  him,  I  rented  sixty-five  lug  from  bvans. 
Mr.  Crocker,  for  which  I  paid  him  3/.  5s.  This  attempt  to  defraud 
me  of  the  produce  of  the  land  in  Witch  Furlong  is  as  mean  as  it  is 
dishonest "  (thereby  meaning  that  the  plaintiff  was  guilty  of  fraud, 
meanness,  and  dishonesty):  ''the  award  is  in  the  parish  chest  for 
any  one's  inspection.  I  have  sent  the  receipt  for  the  rent  charge; 
and  am,  sir,  yours  obediently,  Thomas  Evans."  (The  necessary 
innuendos  were  given.)     Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  last  Somersetshire  Assizes, 
it  appeared  that  the  plaintiff  was  churchwarden,  and  the  defendant 
vicar,  of  Northover.  The  defendant  had  claimed  rent  of  the  plaintiff 
for  the  land  in  Witch  Furlong.  Some  disputes  having  arisen  between 
them,  the  plaintiff,  who  was  an  attorney,  declined  to  communicate 
immediately  with  the  defendant ;  and  Baker,  who  was  plaintiff 's 
clerk,  corresponded  on  behalf  of  plaintiff,  and  by  his  authority,  with 
defendant.  Baker  sent  a  note  to  defendant,  inclosing  a  payment 
for  rent  due  from  plaintiff  to  defendant  for  tithes,  requiring  a  receipt 
for  the  same,  and  stating  that  plaintiff  denied  that  any  thing  was 
due  for  the  land  in  Witch  Furlong.  Defendant  thereupon  sent  to 
Baker  the  letter  set  out  in  the  declaration.  The  counsel  for  the 
defendant  *contended  that  the  communication  was  privileged.  The  [  •735  j 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit :  and  told 
the  jury  that  the  publication  was  a  libel,  and  that  the  only  question 
was  the  amount  of  damages.  Verdict  for  the  plaintiff.  In  this 
Term  (i), 

BompaSj  Serjt,,  moved  for  a  nonsuit : 

This  was  a  privileged  communication.  The  letter  relates  entirely 
to  the  business  upon  which  Baker,  by  the  authority  of  the  plaintiff, 
was  to  communicate  with  the  defendant.  It  is  as  if  the  defendant 
had  written  to  the  plaintiff  himself.  The  subject  of  the  letter  was 
a  question  respecting  their  mutual  rights.  An  advertisement 
imputing  bigamy  to  the  plaintiff  would  not  be  libellous,  if  pub' 
lished  honCi  fide  for  the  purpose  of  ascertaining  facts  in  which  the 
party  publishing  was  interested  (2) ;  and  it  must  be  equally  lawful 
for  a  party  enforcing  a  debt  to  use  expressions  which  convey  to  the 
other  party,  or  his  agent,  the  assertion  of  the  claim,  though  such 
assertion  should  necessarily  impute  dishonesty. 

(1)  November  6th.       Before    Lord  (2)  Delany    v.   Joms,   4    Esp.    191. 

Denman,  Gh.  J.,  Littledale,  Williams,      See  Lay  y.  Law$on,  43  B.  B.  487  (4 
and  Coleridge,  JJ.  Ad.  &  El.  795). 

48—2 
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TusoN  (LiTTLEDALE,  J.  I   Suppose  you  were  claiming  a  chattel,  could 

Evans.       you  impute  felony?) 

Felony  is  often  imputed  in  giving  a  character  of  a  servant. 

(LiTTLEDALE,  J.  I  The  vory  nature  of  the  inquiry  there  implies  a 
question  as  to  honesty :  but  you  may  claim  a  debt  without  charging 
fraud.) 

If  the  expressions  go  beyond  the  occasion,  it  is  for  the  jury  to  say 
whether  there  was  malice :  but  the  learned  Judge  here  took  upon 
himself  to  tell  the  jury  that  the  publication  was  necessarily  a  libel 
in  law. 

Cur.  adv.  vult. 

[  736  j       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 

After  stating  the  material  facts,  and  the  nature  of  the  present 
application,  his  Lordship  proceeded  as  follows : 

Some  remark  from  the  defendant  on  the  refusal  to  pay  the  rent 
was  perfectly  justifiable,  because  his  entire  silence  might  have  been 
construed  into  an  acquiescence  in  that  refusal,  and  so  might  have 
prejudiced  his  case  upon  any  future  claim;  and  the  defendant 
would,  therefore,  have  been  privileged  in  denying  the  truth  of  the 
plaintiflF's  statement.  But,  upon  consideration,  we  are  of  opinion 
that  the  learned  Judge  was  quite  right  in  considering  the  language 
actually  used  as  not  justified  by  the  occasion.  Any  one,  in  the 
transaction  of  business  with  another,  has  a  right  to  use  language 
l)ona  fide,  which  is  relevant  to  that  business,  and  which  a  due 
regard  to  his  own  interest  makes  necessary,  even  if  it  should 
directly,  or  by  its  consequences,  be  injurious  or  painful  to  another ; 
and  this  is  the  principle  on  which  privileged  communication  rests ; 
but  defamatory  comments  on  the  motives  or  conduct  of  the  party 
with  whom  he  is  dealing  do  not  fall  within  that  rule.  It  was 
enough  for  the  defendant's  interest,  in  the  present  case,  to  deny 
the  truth  of  the  plaintiff's  assertion :  to  characterise  that  assertion 
as  an  attempt  to  defraud,  and  as  mean  and  dishonest,  was  wholly 
unnecessary.  This  case,  therefore,  was  properly  left  to  the  jury : 
and  there  will  be  no  rule. 

Rule  refused. 
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MILLIGAN  V.  WEDGE  (I).  is^o. 

^    ^                                             IVifv.  18. 
(12  Adol.  &  Ellis,  737-742 ;  S.  C.  4  P.  &  J).  714 ;  10  L.  J.  Q.  B.  19.)  

The  buyer  of  a  bullock  employed  a  licensed  drover  to  drive  it  from  L  J 
Sinithiield.  By  the  bye-laws  of  London,  no  one  but  a  licensed  drover  could 
be  so  employed.  The  drover  employed  a  boy  to  drive  the  bullock  (together 
with  others,  the  property  of  different  persons)  to  the  owner's  slaughter- 
house. Mischief  was  occasioned  by  the  bullock,  through  the  careless 
driving  of  the  boy : 

Held  that  the  owner  was  not  liable  for  the  injury ;  the  boy  not  being,  in 
point  of  law,  his  servant ;  although  the  careless  driving  and  accident  took 
place  after  the  boj'  had  driven  the  bullock  beyond  the  bounds  of  the  city, 
towards  defendant's  house. 

Per  Coleridge,  J. :  The  owner  would  not  have  been  liable  if  the  drover 
himself  had  been  di-iving  at  the  time  of  the  injury. 

Case.  The  declaration  stated  that,  before  and  at  the  time  &c., 
to  wit  on  4&C.,  the  plaintiff  was  lawfully  possessed  of  a  show-room, 
&c.,  adjoining  a  public  street,  and  of  divers  marble  chimney  pieces 
«&c.,  exposed  for  sale  in  the  room;  and  that  defendant  was  pos- 
sessed of  a  bullock,  and  defendant,  ''by  a  certain  person  employed 
by  him  as  his  servant  in  that  behalf,'*  was  driving  the  same  along 
the  street:  nevertheless  defendant,  "by  his  said  servant,"  so 
carelessly,  negligently  &c.,  drove  the  bullock  along  the  street,  that 
the  bullock,  ''  by  reason  of  the  carelessness,  negligence,  and 
improper  conduct  of  the  defendant  by  his  said  servant,"  and  for 
want  of  proper  care  in  that  behalf,  with  great  violence  ran  into  the 
show-room,  and  broke  five  chimney  pieces  &c. 

Pleas.  1.  That,  at  the  time  &c.,  the  said  person  driving  the 
bullock  **  was  not  employed  by  him  the  said  defendant  as  his 
servant  in  that  behalf,  in  manner  "  &c.     2.  Not  guilty. 

On  the  trial,  before  Williams,  J.,  at  the  Middlesex  sittings  in 
Easter  Term,  1839,  it  appeared  that  the  defendant  was  a  butcher, 
and  that,  on  the  day  in  question,  he  bought  a  bullock  in  Smithfield 
market,  which  is  within  the  city  of  London.  By  the  bye-laws  of 
the  city,  no  person,  not  licensed,  can  drive  cattle  for  hire  from 
Smithfield,  though  the  owner  may  drive  them  himself.  The 
defendant  employed  a  licensed  drover  to  drive  the  bullock  to  the 
defendant's  slaughter-house,  which  is  without  the  city.  The 
drover  employed  a  boy  to  drive  *it  to  the  slaughter-house,  together  [  *738  ] 
with  four  other  bullocks,  which  were  not  defendant's  property,  but 
were  to  be  driven  in  the  same  direction  as  his  bullock.     As  the  boy 

(1)  CJited  and  followed  by  RoLFB,  B.,  L.  J.  Ex.  65,  66.  And  see  Jones 
in  ReeiUey,  London  u ml  North  Wvshrn  v.  (Wporation  of  Liverpool  (1885)  l4 
Ity.  Co.,  ike.  (1849)  4  Ex.  244,  2o4,  20      Q.  B.  D.  890,  54  L.  J.  Q.  B.  345.  -K.  C. 
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MiLLioAN  was  driving  the  bullocks  by  plaintiff's  show-room,  which  is  without 
Wedge.  the  city,  in  the  Portland  Eoad,  the  defendant's  bullock  did  the 
mischief  complained  of.  The  learned  Judge  was  of  opinion,  upon 
the  evidence,  that  the  boy  was  not  the  defendant's  servant ;  and, 
the  jury  having  found  neglect,  a  verdict  was  given  for  defendant  on 
the  first  plea,  and  for  plaintiff  on  the  second,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  plaintiff  on  the  first  plea.  In 
the  same  Term,  Humfvey  obtained  a  rule  nisi  accordingly. 

Cressicell  now  showed  cause : 

The  bullock  was  not  under  the  charge  of  the  defendant  or  of  his 
servant;  and  the  defendant  is  therefore  not  liable.  It  may  be 
argued  that,  as  soon  as  the  bullock  was  beyond  the  limits  of  the 
city,  the  employment  of  a  licensed  drover  was  not  necessary  but 
voluntary :  that,  however,  should  have  been  proved.  But  the 
distinction  is  not  material ;  for,  at  all  events,  the  defendant  did  not 
employ  the  boy.  The  Judges  were  equally  divided,  in  Laugher  v. 
Pointer  {i)y  on  the  question  whether  the  owner  of  a  carriage  was 
liable  for  injury  caused  by  the  negligence  of  a  driver  provided  by  a 
stablekeeper,  from  whom  the  owner  of  the  carriage  hired  horses  for 
the  day.  But  now  it  is  settled  that  the  owner  is  not  liable  in  such 
a  case:  Qvarman  v.  Burnett  {2) ,  where  the  opinions  of  Abbott, 
Ch.  J.  and  Littlbdalb,  J.,  in  Laugher  y.  Pointer  (i),  were  acceded 
to  by  the  Court  of  Exchequer.  And  there  it  is  pointed  out  that 
[  '739  ]  the  decision  is  reconcileable  *with  Bush  v.  Steinman  (3)  and  Handle- 
son  V.  Murray  (4),  where  the  parties  held  liable  were  owners  of  land 
or  buildings,  in  respect  of  which  the  acts  in  question  were  done. 
Indeed,  there  is  less  pretence  here  for  saying  that  the  person  who 
caused  the  injury  was  servant  to  the  defendant,  than  there  was  in 
Quai-man  v.  Burnett  (2) ;  for  here  the  boy  drove  five  bullocks,  one 
only  of  which  belonged  to  defendant;  the  defendant,  if  he  bad 
employed  the  boy,  would  not  have  allowed  him  to  drive  four 
additional  bullocks  belonging  to  others :  and  it  is  probable  that 
this  addition  to  the  number  produced  the  accident. 

Ilumfrey,  contra : 

It  is  true  that  no  questions  were  put  for  the  defendant  as  to  the 
necessity  of  employing  a  city  drover  after  the  bullock  was  without 
the  city. 

(1)  29  R.  B.  319  (5  B.  &  C.  547).  lUtdits  case,  note  (1)  last  page]. 

(2)  6  M.  &  W.  499.  (4)  -JT    IL    E.    513    (8   Ad.    &    El. 

(3)  1  Bos.  &  P.  404  [overi-uled,  bce      109). 
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(Cresswell  said  that  he  would  not  rely  on  the  supposition  of     Milligax 
such  a  necessity,)  Wedoe. 

Randleson  v.  Murray  (i)  was  not  decided  on  the  ground  that  the 
property  was  fixed.  Nothing  of  the  kind  appears  in  the  argu- 
ment or  judgment ;  nor  is  there  any  reason  for  the  distinction. 
That  being  so,  the  case  is  a  direct  authority  for  the  plaintiff. 

(Lord  Denman,  Ch.  J. :  In  Laugher  v.  Pointer  (2)  my  brother 
LiTTLEDALB  lays  great  stress  on  the  fact  that  **  the  jobman  was  a 
person  carrying  on  a  distinct  employment  of  his  own,  in  which  he 
furnished  men  and  let  out  horses  to  hire  to  all  such  persons  as 
chose  to  employ  him.'*  That  may  suggest  a  distinction  between 
Laugher  v.  Pointer  (2)  and  Randleson  v.  Murray  (i) ;  for  it  may  be 
said  that,  in  the  latter  case,  the  owner  of  the  warehouse,  who  was 
held  liable  for  the  act  of  the  porter's  servant,  was  himself  obliged 
to  employ  the  *porter  as  his  own  servant  at  his  warehouse ;  but  [  740  ] 
here  the  butcher  does  not,  as  a  regular  part  of  his  business, 
employ  the  drover :  the  case  is  like  that  of  a  man  who  sends  a 
parcel  by  a  person  carrying  on  the  business  of  carrier.) 

The  carrier,  according  to  Patteson,  J.  in  Randleson  v.  Murray  (i), 
is  a  bailee. 

(Lord  Denman,  Ch.  J. :  Is  not  the  drover  here  equally  a  bailee  ?) 

The  defendant  might  have  driven  his  bullock  home  himself :  and, 
if  he  did  not  choose  to  do  that,  he  might  select  any  city  drover  to 
do  it.  The  employment  of  the  boy  by  the  drover  makes  no  differ- 
ence, as  is  pointed  out  by  Littledalb,  J.  in  Randleson  v.  Murray  (i). 
The  master  porters  at  Liverpool  may  be  said  to  have  a  dis- 
tinct employment  of  their  own  as  much  as  the  city  drovers  in 
London.  A  master  of  a  ship  is  liable  for  injury  occasioned  by 
negligent  navigation,  though  a  pilot  be  on  board,  unless  the  master 
was  compellable  to  take  a  pilot :  llugyett  v.  Montgomery  (3), 
M'Intosh  V.  Skule  (4).  This  rule  must  be  made  absolute,  or  Bush 
V.  Steinman  (5)  overruled. 

Lord  Denman,  Ch.  J. : 

I  think  we  are    bound   by   the    late  decision   in  Quarman  v. 
Burnett  (6),  which  was  pronounced  after  full  consideration.      It  may 

(1)  47  R.  R.  613  (8  Ad.  &  El.  109).    (4)  30  R.  R.  494  (6  B.  &  C.  657). 

1 2)  29  R.  R.  319  (5  B.  &  C.  547).       (5)  1  Bos.  &  P.  404. 

(3)  2  Bos.  &  P.  (N.  R.)  446.  (6)  6  M.  &  W.  499;  see  55  R.  R. 
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MiLLioAN  be  another  question,  whether  I  should  agree  in  all  the  remarks 
Wedge.  delivered  from  the  Bench  in  that  case  :  if  I  felt  any  doubt,  it 
would  be,  whether  the  distinction  as  to  the  law  in  the  cases  of 
fixed  and  of  moveable  property  can  be  relied  upon.  But  the 
doctrine  of  my  brother  Littledale  in  Laugher  v.  Pointer  (i)  is 
applicable  here.  The  party  sued  has  not  done  the  act  complained 
[  ♦T^i  ]  of,  but  has  employed  *another  who  is  recognized  by  the  law  as 
exercising  a  distinct  calling.  The  butcher  was  not  bound  to  drive 
the  beast  to  the  slaughter-house  himself  :  he  might  not  know  how 
to  drive  it.  He  employs  a  drover,  who  employs  a  servant,  who  does 
the  mischief.  The  drover,  therefore,  is  liable,  and  not  the  owner 
of  the  beast.  I  may  remark  that  one  might  perhaps  be  reconciled 
to  the  distinction  between  cases  of  fixed  and  of  moveable  property 
by  considering  that,  to  hold  the  owner  of  a  land  or  building  liable 
for  injury  done  in  respect  of  that  property,  will  enable  the  party 
injured  to  know  more  readily  from  whom  he  is  to  seek  redress.  In 
Randleson  v.  Murray  {2)  the  w^ork  was,  in  effect,  done  by  the 
defendant  himself,  at  his  own  warehouse :  if  he  chose,  instead  of 
keeping  a  porter,  to  hire  one  by  the  day,  he  did  not  thereby  cease 
to  be  liable  for  injury  done  by  the  porter  while  under  his  control. 
So  as  to  the  decisions  upon  the  Pilot  Acts :  when  it  is  not  neces- 
sary to  employ  a  pilot,  the  master  who  has  voluntarily  employed 
one  is  liable  for  his  act.  Here  it  does  not  appear  that  the  defen- 
dant attended  the  drover  or  his  servant ;  and  the  mischief  was 
done  in  the  course,  not  of  the  butcher's  business,  but  of  the 
drover's. 

Littledale,  J. : 

As  I  gave  my  opinion  very  fully  in  Lau-gher  v.  Pointer  (i)  which 
has  since  been  confirmed  by  the  Court  of  Exchequer  in  Quarman  v. 
Burnett  (s),  I  need  say  no  more  now  than  that  I  retain  the  opinion. 

Williams,  J. : 

The  difficulty  always  is,  to  say  whose  servant  the  person  is  that 
[  ♦lis]  does  the  injury:  when  you  *decide  that,  the  question  is  solved. 
To  say  that  that  party  is  liable  from  whom  the  act  ultimately 
originates,  is,  indeed,  a  rule  of  great  generality,  and  one  which  will 
solve  the  greater  number  of  questions :  but  its  applicability  fails 
in  one  case.     For,  where  the  person  who  does  the  injury  exercises 

(1)  29  R.  R.  319  (5  B.  &  C.  547).  (3)  6  M.  &  W.  499;  see  55  B.  R. 

(2)  47  R.  R.  513  (8  Ad.  &  El.  109). 
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an  independent  employment,  the  party  employing  him  is  clearly  Miiligan 
not  liable.  I  agree  in  the  decision  of  Raudleson  v.  Murray  (i)  ;  for  wkdok. 
the  warehouseman's  servant,  whether  daily  or  weekly,  is  equally 
under  the  control  of  the  warehouseman.  And  that  is  the  way  in 
which  Mr.  Justice  Story  (2)  puts  this  point ;  he  brings  it  to  the 
question,  Who  employed  the  person  that  did  the  injury?  The 
butcher  here,  whom  we  cannot  assume  to  be  acquainted  with 
driving,  deputes  a  person  to  drive,  who  understands  the  business, 
and  whose  servant  is  guilty  of  the  negligence  that  produces  the 
injury.     That  person  therefore  is  the  party  liable. 

Coleridge,  J. : 

The  true  test  is,  to  ascertain  the  relation  between  the  party 
charged  and  the  party  actually  doing  the  injury.  Unless  the 
relation  of  master  and  servant  exist  between  them,  the  act  of  the 
one  creates  no  liability  in  the  other.  Apply  that  here.  I  make  no 
distinction  between  the  licensed  drover  and  the  boy :  suppose  the 
drover  to  have  committed  the  injury  himself.  The  thing  done  is 
the  driving.  The  owner  makes  a  contract  with  the  drover  that  he 
shall  drive  the  beast,  and  leaves  it  under  his  charge  ;  and  then  the 
drover  does  the  act.  The  relation,  therefore,  of  master  and  servant 
does  not  exist  between  them. 

Rule  discharged. 


liULT   AND   Others   v.   EOBEET   MOERELL  ^8*<>- 

AND   Others  (3).  — 

(12  Adol.  &  Ellis,  745—753;  S.  C.  10  L.  J.  Q.  B.  52.)  •  ^*"  ^ 

Declaration  on  a  bill  of  exchange  made  by  R.  P.,  directed  to  A.,  B.,  C, 
D.y  E.,  and  F.,  and  accepted  by  them.  Pleas,  by  A.,  B.,  and  C. :  1.  That 
B.  P.  did  not  make  the  bill  in  manner  and  form  &c.  2.  That  A.,  B.,  and  C. 
did  not  accept  in  manner  and  form  &c.  Issues  thereon.  Judgment  by 
default  against  D.,  E.,  and  F. 

The  bill,  produced  at  the  trial,  was  drawn  upon  the  directors  of  the 
I.  S.  Company,  and  accepted  "for  the  Company'*  by  D.  and  E.,  signing 
as  directors.  F.  signed  his  name  with  theirs  as  "manager."  All  the 
defendants  were  shareholders;  and  all  but  F.  were  directors.  The  jury 
found  that  F.,  as  manager,  was  not  an  acceptor  of  the  bill.  It  was  not  put 
to  them  to  say  (nor  did  counsel  desire  that  they  should  be  asked),  whether 

(1)  47  R.  R.  513  (8  Ad.  &  El.  109).  (3)  See  Bills  of  Exchange  Act,  1882 

(2)  On  Agency,  ch.  xvii.  s.  452,  &c.      Ub   &    46    Vict.   c.   61),   s.    17(1).— 
(p.    403,    &c.,    London,    18.39.      See      R.  C. 

note  5,  at  p.  405). 
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BuLT  or  not  D.  and  E.  had  authority  to  bind  the  Company  by  acceptances.   Verdict 

^-  for  plaintiffs.     On  motion  to  enter  a  nonsuit, 

Held  that  F.  was  not,  in  point  of  law,  liable  as  an  acceptor,  either  by  his 
having  actually  signed  his  name  with  those  of  D.  and  E.,  or  by  their  having 
accepted  the  bill  as  directors  of  a  Company  in  which  he  held  shares ;  and 
that  plaintiff  had  failed  on  both  issues. 
Nonsuit  entered. 

Assumpsit.  The  declaration  stated  that  Bichard  Parker,  on 
September  26th,  1887,  made  his  bill  of  exchange  in  \?riting, 
and  directed  the  same  to  the  defendants,  and  thereby  required 
defendants  to  pay  plaintiffs  2,500Z.  four  months  after  date.  And 
that  defendants  then  accepted  the  said  bill,  &c.  Coant  on  an 
account  stated. 

Pleas,  by  Robert  Morrell,  James  Morrell,  and  Henry  Morrell. 
1.  To  the  first  count,  that  Eichard  Parker  did  not  make  the  said 
supposed  bill  of  exchange  in  manner  &c.  Conclusion  to  the 
country.  Issue  thereon.  2.  To  the  same  count,  that  these  three 
defendants  did  not  accept  the  said  supposed  bill  of  exchange  in 
manner  &c.  Conclusion  to  the  country.  Issue  thereon.  8.  To 
the  same  count,  a  special  plea,  which  alleged  that  the  drawing 
and  accepting  of  the  bill  were  a  fraud  on  these  defendants,  of 
which  plaintiffs,  before  receiving  the  bill,  had  notice.  Verification. 
[  •746  ]  Replication,  de  injuria,  *Issue  thereon.  4.  To  the  second  count, 
non  assumpsit.  Issue  thereon.  Rainsford,  James  Parker,  and 
Richard  Parker  suffered  judgment  by  default. 

On  the  trial,  before  Lord  Denman,  Ch.  J,,  at  the  sittings  in 
London  after  Hilary  Term,  1839,  the  material  parts  of  the  bill, 
and  the  acceptance,  appeared  to  be  as  follows : 

*'  2,500/. 

**  Four  months  after  date,  pay  to  Messrs.  James  Bult,  Son,  &  Co., 
or  order,  two  thousand  five  hundred  pounds,  being  the  amount  of 
my  instalment  agreed  to  be  paid  to  me  from  the  second  call. 

"Richard  Pahkeb. 

**  To  the  Directors  of  the  Imperial  Salt  and  Alkali  Company." 

**  Accepted  for  the  Imperial  Salt  and  Alkali  Company,  at  Messrs. 
Jones,  Lloyd,  &  Co.,  London. 

**  Richard  Parker,  Manager. 
*'  J.  Rainsford, 

**  .Tames  Parker,       j^ Directors." 
**  Richard  Garrett, 
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The  persons  who  appeared  as  acceptors,  except  Garrett,  were  Bult 
defendants  in  this  action :  Garrett  was  abroad.  R.  Parker  was  a  mobbell. 
shareholder  and  manager,  and  the  other  five  defendants  and 
Garrett  shareholders  and  directors,  of  a  joint-stock  Company  under 
the  above  denomination.  By  the  instrument  drawn  up  on  the 
formation  of  the  Company,  it  was  provided  that  their  affairs 
should  be  managed  by  six  directors,  who  should  have  power  to 
give  orders,  and  enter  into  all  contracts  and  engagements,  on 
behalf  of  the  Company,  as  they  might  think  proper.  No  power 
was  given  them  to  draw  or  accept  bills  ;  but  the  plaintiffs  adduced 
evidence  to  show  that  the  Company  had  at  one  period,  *before  [  •^^T  ] 
the  drawing  of  this  bill,  sanctioned  the  drawing  of  cheques  by  two 
directors;  and  that  they  had  recognized  bills  accepted  by  two. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
Bichard  Parker,  in  signing  this  bill  as  manager,  charged  himself 
as  an  acceptor.  The  jury  returned  their  verdict  (subject  to  several 
points  reserved  during  the  trial)  as  follows:  "We  find  for  the 
plaintiffs,  2,500i. ;  but  we  do  not  find  that  Mr.  Richard  Parker, 
as  a  manager,  is  an  acceptor  of  this  bill.*' 

In  the  ensuing  Term  (April  17th), 

Jervis  moved  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered  or  a  new  trial  had,  on  the  following  grounds,  taken 
at  Nisi  Prius.  1.  The  declaration  states  that  R.  Parker  made  his 
bill  and  directed  it  to  the  defendants.  The  bill  produced  is 
addressed  to  the  directors,  of  whom  the  defendant  R.  Parker  is 
not  one.  This  is  a  variance ;  and,  therefore,  on  the  first  issue, 
the  plaintiffs  fail  to  establish  that  R.  Parker  made  his  bill  in 
manner  and  form  &c.  2.  They  also  fail,  on  the  second  issue,  to 
show  that  the  defendants  accepted  &c.  in  manner  and  form  &c., 
for  the  jury  find  that  R.  Parker  did  not  accept.  If  it  be  said  that 
the  five  directors  bound  the  Company,  and  therefore  their  acceptance 
was  R.  Parker's,  the  evidence  does  not  bear  out  those  propositions. 
He  cited  Bramah  v.  Roberts  (i).     A  rule  nisi  was  granted  (2). 

Crowder  and  C.  A.  Wood  now  showed  cause : 

As  to  the  first  objection.     The  bill  was  in  form  addressed  to  the 
♦directors,  but  w^as  in  reality  a  bill  upon  the  Company,  and  was       [  •74s  ] 

(1)  3  Bing.  N.  0.  963.  all ;  but  the  case  was  decided  on  those 

(2)  Another  ground  was  stated  in      only  which  are  here  mentioned, 
moving ;  and  the  rule  was  granted  on 
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recognized  as  such  by  being  accepted  on  their  behalf.  And 
R.  Parker,  though  not  a  director,  was  one  of  the  Company.  In 
Murrai/  v.  The  East  India  Company  (i)  the  bill  was  addressed  to 
the  directors,  and  accepted  by  the  secretary  by  order  of  the  Court 
of  Directors ;  and  the  action  was  held  to  be  well  brought  against 
the  Company.  It  is  true  that  the  East  India  Company  were 
authorised  by  statute  to  draw  and  accept  bills  as  a  corporation ;  but 
this  could  make  no  difference  as  to  the  point  of  variance.  In 
Neale  v.  Turton  (2)  the  action  was  brought  against  members  of 
the  Company  on  a  bill  addressed  to  the  directors,  and  accepted  for 
them  by  their  secretary ;  and  it  was  held  that  the  plaintiff  could 
not  recover  because  he  (though  not  a  director)  was  a  co-partner 
with  the  defendants,  and  could  not  sue  them  on  the  acceptance,  by 
which  both  he  and  they  were  bound.  Secondly,  if  the  directors 
who  did  accept  were  authorised  to  bind  the  Company,  they  bound 
Parker ;  and  on  this  ground  he  may  be  said  to  have  accepted  also. 
Bramah  v.  Roberts  (8)  does  not  apply,  because  in  that  case  there 
was  no  evidence  to  go  to  the  jury  that  anj'  director  had  authority 
to  bind  the  other  directors  or  the  Company  at  large  by  his 
acceptance.  Here  there  was  evidence  that  the  directors  who 
accepted  had  such  authority  as  directors.  Other  members  of  the 
firm  might  have  been  joined  for  the  same  reason  ;  but  the  omission 
of  them  could  be  matter  only  for  a  plea  in  abatement.  Besides, 
B.  Parker  did  in  fact  put  his  name  on  the  bill,  and  by  so  doing 
signified  his  assent  to  the  acceptance  by  the  three  directors. 
Assuming  that  the  directors  had  no  previous  authority  *yet,  when 
they  had  accepted,  E.  Parker,  as  a  shareholder,  confirmed  by  his 
signature  the  act  by  which  they  professed  to  bind  the  Company. 
His  ratification,  at  all  events,  was  conclusive  against  him,  on  the 
principles  recognized  in  Ex  parte  Peele  (4)  and  Pitvhford  v. 
Davies  (o).  In  Jackson  v.  Hudson  (6),  where  the  plaintiff  drew  a 
bill  on  Irving,  which  he  accepted,  and  then  the  defendant  wrote  his 
own  acceptance  on  the  same  bill,  it  was  held  that  the  defendant 
could  not  be  sued  as  acceptor ;  but  he  was  a  stranger  to  the  bill, 
whereas  E.  Parker  in  this  case  was  jointly  liable  with  the  other 
acceptors.  The  defendants  who  plead  on  this  record  say  that  they 
did  not  accept  modo  et  forma.  It  may  be  questioned  whether,  under 
that  plea,  they  can  allege  more  than  that  they  did  not  individually 


(1)  24  B.  R.  :i2o  (0  B.  &  Aid.  204). 

(2)  2\)  R.  R.  531  (4  Hiiig.  1-10). 

(3)  '6  Bing.  N.  C.  9G3. 


(4)  fi  V08.  602. 

(o)  o2  R.  R.  608  (5  M.  &  \V,  2). 

(6)  11  R.  R.  762  (2  Cump.  447), 
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accept.    The  defence,  that  they  did  not  accept  together  with  other        Bult 
defendants  who  had  suffered  judgment  by  default,  appears  not  to     morbell. 
be  admissible. 

(Lord  Dbnman,  Ch.  J. :  There  is  no  doubt  on  the  point.  Where 
one  of  two  parties  jointly  sued  suffers  judgment  by  default,  and 
the  other  says,  I  did  not  promise  mod^  et  fonnd^  he  cannot  be  fixed 
unless  both  jointly  contracted.) 

Sir  W,  W.  FoUett,  Jervis,  and  JV.  H,  WatsoUy  contra  : 

First,  the  direction  of  the  bill  is  a  matter  of  description  which 
the  plaintiffs  are  bound,  on  these  pleadings,  to  support  by  evidence. 
It  is  contended  that  the  bill  is  addressed  to  B.  Parker  because  three 
directors  accepted  and  thereby  recognised  it  as  addressed  to  them, 
and  he  is  bound  by  their  act.  But  the  directors,  as  such,  are  the 
parties  primarily  liable  by  the  form  of  this  bill.  The  *bill  is  not  [  *760  J 
drawn  upon  **  The  Imperial  Salt  and  Alkali  Company,"  of  which 
R.  Parker  was  a  member,  but  specifically  upon  the  body  of 
directors,  of  whom  he  was  not  one.  Upon  such  a  bill  he  could 
not  become  liable.  Some  of  the  authorities  on  this  point  are  cited 
in  argument  in  Bramah  v.  Roberts  (i).  The  decision  in  Murray  v. 
Jlie  East  India  Company  (2)  was  that  the  Company,  against  whom, 
in  form,  the  action  was  brought,  were  the  proper  parties  to  be  sued, 
and  must  necessarily  be  sued,  if  at  all,  by  their  name  of  incorpora- 
tion. In  Seale  v.  Turton  (3)  the  directors  were  held  to  have  accepted 
as  the  agents  of  the  Company;  and  therefore  a  member  of  the 
Company  was  precluded  from  bringing  an  action  on  the  acceptance, 
by  the  rule  that  a  man  cannot  sue  himself.  But,  if  the  bill  had 
been  drawn  upon  and  accepted  by  any  of  the  directors  individually, 
they  might  have  been  liable  upon  it  to  a  member  of  the  Company. 
This  bill,  being  addressed  to  the  directors,  is  not  addressed  to  the 
Morrells,  Bainsford,  and  James  and  Bichard  Parker,  the  six 
defendants.  Neither  did  those  defendants  accept  in  manner  and 
form  &c.  The  jury  found,  in  terms,  that  B.  Parker  did  not 
accept. 

(Lord  Denman,  Ch.  J.:  I  put  it  to  them  whether  B.  Parker 
signed  as  pledging  himself.    They  thought  that  his  signature  was 

(1)  3  Bing.  N.  C..968  ;  where  Emly  Ducarrey  v.  Gill,  Moo.  k  Mai.  450,  are 

V.  Lye,  13  B.  B.  347  (15  East,  7);  cited. 

Denimi  y.  Rodit,  14  B.  B.  823  (3  Camp.  (2)  24  B.  B.  325  (5  B.  &  Aid.  204). 

493) ;    South  Carolina  Bank  y.  Com,  (3)  29  B.  B.  531  (4  Bing.  149). 
32  B.  B.  438  (8  6.  &  C.  427) ;  and 
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BuLT        merely  a  notification  by  him  as  an  officer  of  the  Company,  and 

MoRRELL.     not  an  acceptance.     They  did  not  think  that  he  intended  to  pledge 

himself  to  himself.    But  then  the  plaintiffs  say  that,  if  the  directors 

had  authority  to  bind  the  Company,  any  member  may  be  said  to 

have  accepted.) 

r  751  ]  That  authority,  if  relied  upon,  was  a  fact  on  which  the  opinion  of 
the  jury  should  have  been  taken.  Bramah  v.  Roberts  (i)  shows  that 
it  did  not  result  by  implication  of  law  from  the  relation  between  the 
directors  and  the  Company.  And,  if  the  question  of  authority  had 
been  put  to  the  jury,  there  was  no  evidence  on  which  they  could 
have  affirmed  its  existence.  (It  is  not  thought  necessary  to  report 
the  arguments  on  this  point.)  Enough  appeared  on  the  bill  to 
induce  an  inquiry  into  the  circumstances  under  which  it  was 
accepted ;  and  therefore  (as  was  argued  in  Braviah  v.  Roberts)  (2)) 
those  who  took  it  were  bound  to  make  such  inquiry. 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiffs  have  failed  to  support  their 
declaration  by  showing  that  Richard  Parker  and  five  others  accepted 
this  bill.  Independently  of  the  finding  of  the  jury  that  Richard 
Parker  did  not  accept  but  only  put  his  name  on  the  bill  as  an  officer 
of  the  Company,  I  think  it  could  not  have  been  said  that  a  bill  drawn 
upon  the  directors  and  accepted  by  three  of  them  was  accepted  also 
by  Parker,  who  is  named  as  manager.  Therefore  a  variance  is  made 
out;  and  that  was  my  impression  at  the  trial.  I  was  unwilling 
to  stop  the  case ;  but  I  think  it  perfectly  clear  that  there  was  no 
evidence  to  support  the  declaration.  It  has  been  argued  that  the 
bill  was  drawn  upon  the  Company,  and  that,  when  the  directors 
accepted,  every  shareholder,  and  therefore  the  defendant  Richard 
Parker,  might  be  said  to  accept  also  :  that  he,  consequently,  might 
[  *752  ]  be  joined  in  the  action  ;  and  *that,  if  other  members  of  the  Company 
were  omitted,  the  objection  could  be  taken  only  by  plea  in  abate- 
ment. But  this  was  not  a  bill  drawn  upon  the  Company ;  that  fact, 
if  it  had  existed,  might  have  let  in  evidence  that  the  directors  had 
power  to  bind  the  other  shareholders ;  but  here  the  bill  is  drawn 
upon  the  directors,  and  accepted  by  three  of  them  individually,  the 
name  of  another  party,  not  a  director,  being  added.  The  rule  must 
therefore  be  made  absolute. 


(1)  3  Bing.  N.  C.  963.  (2)  3  Bing.  N.  0.  967,  968 » 


.f 
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Williams,  J.  (i) :  Bult 


f. 


I  am  of  the  same  opinion.  The  declaration  charges  five  directors  morrell. 
and  Richard  Parker  as  acceptors  of  the  bill ;  but  the  bill  is  accepted 
by  three  directors,  and  the  jury  have  found  that  Parker  did  not 
accept ;  and  I  think  any  one  might  have  come  to  that  conclusion 
by  inspecting  the  bill  itself.  It  is  in  vain  to  say  that,  because  three 
directors  had  accepted,  the  bill  was  therefore  accepted  by  all  the 
Company,  and  consequently  by  Richard  Parker :  that,  I  think,  is 
clearly  not  the  case. 

Coleridge,  J. : 

The  case  for  the  plaintiffs  may  be  put  in  two  ways :  first,  that 
the  bill  may  be  taken  as  drawn  upon  the  individual  members  of  the 
Company  who  appear  to  have  accepted  it,  the  non- joinder  of  other 
parties  being  ground  only  for  a  plea  in  abatement :  secondly,  that 
that  bill  was  substantially  a  bill  upon  the  Company,  and  that  the 
acceptance  of  these  directors  was  the  acceptance  of  every  share- 
holder. The  first  argument  is  put  an  end  to  by  the  firiding  of  the 
jury,  that  Richard  Parker  did  not  si^n  as  acceptor.  *The  bill  was  [  ♦zss  ] 
drawn  upon  the  directors :  Richard  Parker  put  his  name  upon  it 
as  manager ;  the  natural  question  was,  whether  he  meant  to 
subscribe  himself  as  acceptor;  and  the  jury  say  that  he  did  not 
sign  in  that  capacity,  but  only  added  his  name  as  a  sort  of  voucher. 
The  second  argument  fails  for  want  of  authority  in  the  directors 
to  bind  the  Company.  Mi\  Crowder  admits  that  no  such  inference 
can  be  drawn  from  the  circumstance  of  this  being  a  joint-stock 
Company.  It  must  be  shown  by  extrinsic  evidence ;  and  I  think 
there  was  none ;  or,  if  there  was  some  scintilla  of  proof,  counsel 
should  have  desired  to  have  the  opinion  of  the  jury  taken  upon  it. 
If  that  had  been  done,  I  think  that,  from  the  terms  of  the  deed  of 
settlement,  and  the  want  of  evidence  from  other  quarters,  the  jury 
would  have  found  that  no  authority  existed. 

Ride  absohtte  for  entering  a  nonsuit. 
(1)  Littledale,  J.  had  left  the  Court  during  the  argument. 
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1840.  KEG.  V.  TRAILL,  Esq.,  and  Another. 

3^3.        ^^2  Adoi,  &  ElUs,  761—762 ;  S.  C.  4  P.  &  D.  325;  1  Arn.  &  H.  78 ;  10  L.  J. 
[  761  1  M.  C.  57.) 

The  Judges  of  Assize,  on  appeal,  under  the  Distress  for  Bent  Act,  1737, 
s.  17,  against  an  order  of  two  magistrates  giving  possession  to  a  landlord 
under  sect.  16,  made  an  order  for  restitution  of  the  premises  to  the  tenant. 
The  order  of  the  Judges  was  not  directed  to  any  person : 

Held,  that  mandamus  could  not  issue  commanding  the  two  justices  to 
make  restitution. 

Two  jufltices  of  Surrey,  under  stat.  11  Geo.  II.  c.  19,  s.  16,  made 
an  order,  of  18th  October,  1839,  putting  William  Sewell  into 
possession  of  certain  premises  in  Surrey,  which,  by  his  complaint 
recited  in  the  order,  he  appeared  to  have  demised,  at  rack  rent, 
to  Henry  Wilson,  and  Wilson  to  have  deserted,  leaving  rent  arrear, 
and  no  sufficient  distress  on  the  premises.  Wilson  appealed, 
under  sect.  17,  to  Lord  Abinger,  C.  B.,  and  Littledale,  J.,  the 
Judges  of  Assize,  at  the  Assizes  held  at  Kingston,  in  Spring, 
1840.  The  learned  Judges  made  an  order,  which,  after  stating 
the  appeal  and  setting  out  the  order  of  justices,  concluded  as 
follows. 

''  Now  the  above-named  justices  of  Assize,  having  heard  the  said 
appeal,  and  du^y  considered  the  same,  do,  in  exercise  of  the  powers 
conferred  upon  them  by  the  statute  in  such  case  made  and  provided, 
order  restitution  to  be  made  of  the  said  premises  in  the  hereinbefore 
recited  record  of  proceeding  mentioned  and  described,  to  the  said 
Henry  Wilson,  the  tenant  hereinbefore  mentioned,  together  with 
his  expenses  and  costs,  amounting  to  the  sum  of  80/.  8«.  4^.,  to 
be  paid  to  the  said  Henry  Wilson  by  the  said  William  Sewell,  the 
said  landlord/'  The  order  was  signed  by  the  deputy  clerk  of 
Assize  only,  and  was  not  directed. 

In  last  Trinity  Term,  Peter sdorff  obtained  a  rule  msi  for  a 
mandmmis  commanding  the  two  justices  who  had  made  the  original 
order  ''  to  cause  restitution  to  be  made  of "  the  premises  (describing 
I  ♦762  ]  them)  **  to  Henry  *  Wilson,  the  tenant  thereof,  pursuant  to  the 
order  of  the  justices  of  Assize  for  the  said  county,  made  on  " 
&c.  Notice  to  be  given  to  the  two  justices,  Sewell,  and  the  tenant 
in  possession. 

KeUy  (with  whom  was  Bramtvell)  now  showed  cause: 

No  ground  is  laid  for  this  Court  ordering  the  justices  to  act. 
No  power  is  given  to  them  by  the  statute;  and,  even  if  it  were, 
the  order  of  the  Judges  is  not  addressed  to  them 
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(Lord  Denman,  Gh.  J.:   If  the  order  of  the  Judges  of  itself         Beo 
makes  any  parties  officers  for  the  purpose  of  giving  restitution,      trailu 
those  parties  must  carry  the  order  into  effect :  if  it  have  no  such 
operation,  why  are  the  justices  to  do  it  ?) 

The  Court  then  called  on 

Petersdorff,  contra  : 

The  order  of  the  Judges  shows  that  the  magistrates  now  called 
upon  are  the  magistrates  who  dispossessed  the  appellant :  they  are 
therefore  the  proper  parties  to  replace  him  in  possession.  There 
is  no  other  remedy :  the  Act  does  not  state  who  is  to  give  restitution ; 
and  no  duty  seems  to  be  imposed  on  the  sheriff.  An  indictment 
would  give  no  remedy:  and  an  action  does  not  lie:  Ashcroft 
V.  Bourne  {1). 

Per  Curiam  (2), 

Rule  discharged. 

In    the    Maiter   of    Arbitration    between    SALKELD,       i84a 
SURVIVING   Partner   &c.,    and    SLATEE   and   HAE-      ^  -^ ' 
EI80N,  Assignees  of  Stringer,  a  Bankrupt.  '^^^^^ 

(12  Adol.  &  Ellis,  767—773;  S.  C.  4  P.  &  D.  732;  10  L.  J.  Q.  B.  22.) 

Where  matters  in  difference  are  referred  to  arbitrators,  and,  if  they 
disagree,  to  an  umpire,  and  the  arbitrators,  after  hearing  witnesses,  dis- 
agree, the  umpire  must  rehear  the  witnesses.  If  he  omits  doing  so,  and 
makes  his  award  on  the  evidence  taken  down  by  the  arbitra^tors,  the  award 
will  be  set  aside. 

The  objection  to  such  proceeding  by  the  umpire  may  be  waived ;  but,  to 
prevent  the  award  being  set  aside,  clear  proof  must  be  given  of  the  waiver. 

W,  H,  Watsox,  on  a  former  day  of  the  Term,  obtained  a  rule 
nisi  for  setting  aside  the  award  of  Andrew  Caldecott,  the  umpire 
in  this  case,  under  the  following  circumstances. 

All  matters  in  diflference  between  the  parties  were  referred  to 
two  arbitrators  by  bond  with  a  proviso  for  reference  to  the  said 
umpire  in  case  the  arbitrators  should  not  agree  on  their  award 
within  a  certain  time ;  the  umpire  to  make  his  award  on  or  before 
July  1st,  1840.  No  power  was  given  to  the  umpire  to  enlarge 
the  time.  The  attorney  for  Salkeld  examined  him  and  other 
witnesses  ^before  the  arbitrators  ;  and  the  bankrupt  was  examined  [  •768  J 
on   behalf    of    the    assignees.      The    witnesses    gave    conflicting 

(1)  37  R.  R.  523  (3  B.  &  Ad.  684).  (2)  Lord  Denman,  Ch.  J.,  Littledale, 

Williams,  and  Coleridge,  JJ. 
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In  re        testimony.    The  arbitrators  not  making  their  award  in  time,  the 
case  went  before  the  umpire. 

Alfred  Goddard,  the  attorney  for  Slater  and  Harrison,  deposed, 
in  support  of  the  present  rule,  that  **  not  having  been  duly 
acquainted  with  any  pro3eeding  in  the  said  reference  after " 
November  9th,  1839,  when  the  evidence  before  the  arbitrators 
was  closed,  he  seut  a  letter  to  Galdecott,  June  10th,  1840,  requesting 
an  appointment  in  the  reference,  and  requiring  that  witnesses 
should  be  examined.  Galdecott  replied  that  he  was  proceeding 
as  umpire,  and  had  held  two  meetings  attended  by  the  arbitrators. 
He  afterwards  gave  notice  of  a  meeting  to  be  attended  by  all  the 
parties  on  June  24th.  At  that  meeting  Goddard  insisted  upon 
oral  evidence  being  produced  by  the  attorney  for  Salkeld,  which 
he  declined  to  do,  stating  that  the  umpire  had  the  arbitrators* 
notes  of  evidence  before  him,  and  could  decide  the  case  on  them ; 
and  the  umpire  said  that  he  would  not  receive  oral  testimony, 
except  as  to  matter  not  in  evidence  before  the  arbitrators.  Goddard 
protested  against  this  determination ;  and  the  meeting  was  there- 
upon adjourned.  Another  meeting  was  held  on  June  26th ;  when 
Goddard  renewed  his  objection  to  the  course  taken  by  the  umpire, 
and  insisted  on  calling  witnesses ;  but  the  umpire  broke  up  the 
meeting  without  hearing  witnesses,  and,  on  1st  July,  published 
his  award.  Slater  and  Harrison  made  affidavits  in  support  of  the 
rule,  each  stating  that  he  had  never  consented  to  the  putting  in 
of  the  arbitrators'  notes  as  evidence  before  the  umpire ;  and  Slater 

[  *769  ]  deposed  that,  in  his  judgment,  it  was  material  that  oral  ^testimony 
should  be  heard  by  the  umpire.  The  submission  to  arbitration 
was  made  a  rule  of  Court. 

The  affidavits  in  opposition  to  the  rule  stated  that  the  evidence 
taken  before  the  arbitrators  was  very  voluminous,  twenty-five 
meetings,  of  five  hours  each  on  an  average,  having  been  held  for 
the  examination  of  witnesses.  One  of  the  arbitrators  deposed  that 
Galdecott,  when  requested  by  him  to  act  as  umpire,  refused  on 
account  of  the  length  of  time  which  would  be  required  ;  that  Slater 
then  told  him  a  few  hours  only  would  be  necessary,  as  all  the 
evidence  had  been  taken,  and  all  he  would  have  to  do  would  be  to 
read  the  examinations,  unless  he  called  for  further  information :  that 
Galdecott  consented  (as  the  deponent  believed)  on  this  understanding, 
and  held  two  meetings,  on  April  IStli  and  28th,  at  which  the 
arbitrators  only  attended  ;  the  case  was  stated  by  them,  one  acting 
for  each  of  the  litigant  parties  ;  and  the  documents  were  deposited 
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with  the  umpire  :  that  the  deponent  had  mentioned  these  meetings  in  re 
to  Slater,  who  did  not  express  any  objection  to  the  arbitrators  ^alkeld. 
attending  before  the  umpire  :  that,  at  the  meetings  of  June  24th 
and  26fch,  the  attorneys  on  both  sides  being  in  attendance,  the 
umpire  asked  Goddard  if  he  had  any  new  matter  or  evidence  to 
adduce,  saying  that,  in  that  case,  he  was  ready  to  hear  it :  that 
Goddard  admitted  he  had  no  new  evidence  to  produce,  but  insisted 
on  the  right  of  having  oral  testimony  given  before  the  umpire :  and 
the  umpire  then  said  that  only  six  days  remained  for  preparing  the 
award,  and  the  demand  now  made  was  contrary  to  previous 
understanding.  Another  deponent,  who  in  part  confirmed  this 
statement,  added  that,  in  his  belief,  Goddard's  object  was  that  the 
time  limited  might  elapse  without  an  award  being  made :  and  he 
stated,  as  Goddard's  answer,  when  asked,  on  *  June  24th,  if  he  had  [  *77o  J 
any  new  matter  to  adduce,  that  he  had  none,  except  what  might  come 
out  of  the  re-examination.  The  attorney  for  Salkeld  deposed  that, 
in  the  beginning  of  May,  1840,  he  met  Goddard,  who,  after  some 
conversation  on  other  subjects,  complained  that  the  arbitrators  were 
having  meetings  before  the  umpire  without  the  deponent  and 
Goddard,  and  said  that  he  considered  himself  and  deponent 
ill  treated  thereby. 

The  grounds  of  application  for  the  rule  were,  in  substance,  that 
the  umpire  had  refused  to  hear  witnesses,  and  had  made  his  award 
on  reading  the  written  examinations.  The  umpire,  and  one  of  the 
arbitrators,  made  no  affidavit. 

Sir  F.  Pollock  and  M.  Chambers  now  showed  cause  : 
This  application  is  contrary  to  good  faith. 

(Lord  Denman,  Gh.  J. :  The  rule  is,  that  the  party  making  the  award 
shall  hear  the  evidence.  It  is  the  meaning  of  an  order  of  reference, 
that  the  party  who  is  to  decide  shall  see  and  hear  the  witnesses.) 

Caldecott  undertook  the  umpirage  in  consideration  that  the  rule 
should  be  waived ;  and  it  is  clear  that  Goddard,  the  attorney  for 
Slater  and  Harrison,  knew  of  this  arrangement.  At  all  events,  it 
is  shown  that  he  knew,  in  the  beginning  of  May,  1840,  that  the 
umpire  had  been  attended  by  the  arbitrators.  His  affidavit  states, 
only,  that  on  June  10th  he  was  not  "duly  acquainted"  with  any 
such  proceeding.  His  suggestion  that  witnesses  should  be  examined 
when  the  time  for  making  the  award  had  so  nearly  expired  cannot 
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In  re  be  considered  as  made  bond  fide.  In  Hall  v.  Lawrence  (i)^  a  rule 
nisi  for  setting  aside  the  award  of  an  umpire  because  he  had  not 
[  ♦771  ]  re-examined  the  witnesses  was  discharged  *on  account  of  laches  in 
the  party  applying.  It  is  true  that  the  complainant  had  not  applied 
to  have  witnesses  heard  till  after  the  award  was  made  ;  but  the  case 
shows  that  the  objection  now  taken  is  considered  to  be  waived  if  a 
strong  case  of  laches  appear. 

Cresswell  (with  whom  was  W.  H.  IVatson),  contra: 

The  application  for  a  hearing  of  witnesses  was  late,  but  a  Judge 
might  have  enlarged  the  time  for  making  the  award,  under 
Stat.  8  &  4  Will.  IV.  c.  42,  s.  39:  Hall  v.  House  (2),  Potter  v. 
Newman  (3),  Bnrley  v.  Stephens  (4).  The  case  was,  peculiarly,  one 
in  which  witnesses  ought  to  have  been  heard  :  there  was  a  conflict 
of  evidence,  and  the  arbitrators  had  differed.  The  understanding, 
on  which  the  umpire  is  alleged  to  have  proceeded  without  oral 
testimony,  is  not  clearly  made  out.  The  umpire  makes  no  affidavit. 
In  Hall  V.  Laicrence  (6)  the  objection  was  taken  after  the  making  of 
the  award,  and  therefore  came  too  late.  The  same  view  was  taken  of 
that  decision  in  the  case  In  the  Matter  of  'Tun no  and  Bird  (6).  Here 
notice  of  the  objection  was  given  pending  the  reference.  (He  was 
then  stopped  by  the  Court.) 

Lord  Demman,  Ch.  J. : 

This  case  is  not  free  from  suspicion  as  to  the  motives  with  which 
the  objection  is  taken.  But  it  is  important  to  have  it  understood 
that  the  umpire,  as  well  as  the  arbitrators,  ought  to  hear  and  see 
[  '772  ]  the  witnesses.  Here  it  w^as  the  more  *neces8ary,  as  there  was  a 
conflict  of  evidence.  The  objection  to  a  different  course  may  be 
waived,  but  more  complete  proof  of  waiver  should  be  given  than 
appeared  in  the  present  case.  I  do  not  think  the  circumstances  of 
this  case  show  a  waiver.  It  is  not  improbable  that  the  attorney 
now  making  this  objection  had,  before  taking  it,  been  informed 
what  the  award  was  likely  to  be ;  but  that  does  not  excuse  the 
umpire  if  he  has  acted  indiscreetly.  On  the  10th  of  June,  at  least, 
he  was  told  that  a  hearing  of  viva  voce  evidence  was  insisted  upon. 
He  ought  then  to  have  tried  to  get  the  witnesses  together,  and 

(1)  2  E.  B.  470  (4  T.  R.  .^89).  Tyr.  &  Gr.  413).      Aiid  see  Farher^ 

(12)  51  B.  R.  449  (4  M.  &  W.  24,  26).  v.  Nnrnhtm,  7  M.  &  W.  378. 
(:j)  2  Cr.   M.    &   B.    742  ;    Tyr.   &  (o)  2  B.  B.  470  (4  T.  B.  5S9). 

(Jr.  29.  '  (Oj  39  B.  B.  o37  {o  B.  &  Ad.  48i>), 

(4)  46  B.  B.  297  (1  M.  &  W.  15(3; 
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proceed  in  a  regular  manner :  and,  if  he  had  applied  for  an  In  re 
enlargement  of  time,  the  Court  would  probably  have  granted  it.  I 
think  that  the  provision  at  the  end  of  stat.  8  &  4  Will.  IV.  c.  42, 
s.  39,  that  the  Court  or  a  Judge  '*  may  from  time  to  time  enlarge  the 
term  for  any  such  arbitrator  making  his  award,"  applies,  not  merely 
to  arbitrators  under  the  particular  circumstances  there  mentioned, 
but  to  arbitrators  generally  (i).  At  all  events  the  attempt  to  obtain 
an  enlargement  should  have  been  made. 

LiTTLEDALE,  J.  : 

The  general  rule  is,  that  an  umpire  to  whom  a  case  is  referred  by 
arbitrators,  must  hear  the  evidence  over  again.  Here  the  umpire, 
notwithstanding  notice,  proceeded  upon  the  written  examinations. 
It  is  contended  that  the  objection  to  this  course  had  been  waived :  the 
parties  may  have  meant  that ;  but  the  waiver  is  not  clearly  made  out. 

Williams,  J. : 

Whatever  circumstances  there  may  be  to  show  that  this  was  only 

a  colourable  objection,  *yet,  when  the  objection  was  made,  there       f  *773  ] 

was  time  for  the  umpire  to  set  himself  right ;  and  there  can  be  no 

doubt  that,  if  an  umpire  is  applied  to  to  hear  the  evidence,  it  is 

his  duty  so  to  do.     The  case  does  not  let  in  the  answer  that  the 

attorney's  request  was  merely  colourable  (2). 

Rule  absolute. 


KEG.  V,  8TEWAET  and  Another  (3).  i840. 

(12  Adol.  &  Ellis,  773—779;  S.  C.  4  P.  &  D.  349.)  ^^or^h 

The  overseers  of  a  parish  are  not  bound  to  bury  the  body  of  a  pauper         [  773  ] 
lying  in  the  parish,  but  not  in  a  parochial  house ;  although  such  pauper 
was  a  married  woman  whose  husband  is  settled  in  the  parish,  and  receiving 
relief  there. 

Every  person  dying  in  this  country,  and  not  within  certain  ecclesiastical 
prohibitions,  is  entitled  to  Christian  burial;  and,  where  no  such  prohibition 
attaches, 

SembUf  that  every  householder,  in  whose  house  a  dead  body  lies,  is  bound 
by  the  common  law  to  inter  the  body  decently  :  and  that,  upon  this  prin- 
ciple, where  a  body  lies  in  the  house  of  a  parish,  or  union,  the  parish  or 
union  must  provide  for  the  interment. 

In  last  Hilary  Term  this  Court  made  the  following  order. 
**  Upon  reading,"  &c.,  **  and  upon  hearing  Mr.  Platty  of  counsel 
for   the  president,   vice-presidents,   treasurers,  and  governors  of 

(1)  The  power   in  the  Arbitration  (2)  Coleridge,  J.  was  in   the   Ball 

Act,  1889  (52  &  53  Vict.  c.  49)  is  con-  Court;    Patteson,   J.   sitting  at  Nisi 

tained  in  a  separate  section,   which  Prius. 
removes  all  doubt  on  this  point. — E.  0.  (3)  But  observe  the  statutory  obli- 
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Rbo.  St.  George's  Hospital,  in  the  county  of  Middlesex,  and  Mr,  Bodkin 
Stkwart.  on  behalf  of  James  Stewart  and  Thomas  Hodgkinson,  overseers  of 
the  poor  of  the  parish  of  St.  George,  Hanover  Square,  in  the  said 
county,  it  is  ordered  that  Wednesday  next  be  given  to  the  said 
James  Stewart  and  Thomas  Hodgkinson  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  directed  to  them,  commanding  them 
to  remove  from  the  said  hospital  and  cause  to  be  interred  the  body 
of  Mary  Kershaw,  deceased ;  upon  notice  of  this  rule  to  be  given 
to  the  said  overseers  in  the  meantime.  And  it  is  further  ordered 
that  the  body  of  the  said  Mary  Kershaw-  be  in  the  meantime 
interred  at  the  expense  of  the  president,  vice-presidents,  treasurers, 
L  '774  ]  and  governors  of  *the  said  hospital ;  the  said  overseers  hereby 
undertaking  not  to  take  any  advantage  of  the  body  having  been  so 
interred,  and  to  repay  the  costs  incurred  by  the  removal  and  inter- 
ment of  it,  in  case  this  Court  shall  be  of  opinion  that  they  are 
bound  to  remove  it  and  cause  it  to  be  interred." 

By  the  aflSdavits  it  appeared  that  Mary  Kershaw,  being  a  married 
woman  and  residing  with  her  husband  in  the  parish  of  St.  George, 
Hanover  Square,  was  admitted,  as  an  in-patient,  to  St.  George's 
Hospital  in  that  parish,  and  died  in  the  hospital,  and  that  her 
corpse  remained  unburied  at  the  time  of  the  application,  the 
husband  being  unable  from  poverty  to  take  it  away  and  bury  it. 
He  was  then,  and  had  been  for  the  last  three  years,  receiving 
a  weekly  allowance  from  the  overseers;  and  he  deposed  to  his 
belief  that  he  was  entitled  to  a  settlement  in  the  parish.  The 
parish  officers  had  been  requested  to  bury  the  body,  but  had 
refused.  The  affidavits  contained  statements  respecting  the  history 
of  St.  George's  Hospital,  showing,  as  was  contended,  an  obligation 
on  the  hospital  to  inter  the  body ;  but  the  facts  and  arguments 
on  this  point  are  omitted,  as  the  Court  decided  the  case  on  general 
grounds.     In  this  Term  (i), 

Bodkin  and  Doane  showed  cause : 

The  overseers  are  not  bound,  nor  entitled,  to  dispose  of  the  parish 
funds  for  this  purpose.  It  is  said,  in  Com.  Dig.,  Cemetery  (B), 
that  by  the  custom  of  England  every  person  entitled  to  Christian 

gation  by  the  Poor  Law  Amendment  12  Q.  B.  D.  247,  252,  53  L.  J.  M.  C. 

Act,  1844  (7  &  8  Vict.  c.  101),  8.  31 ;  51,  54.— R.  C. 

and  see  Woohnch  Oversefra  v.  Robert'  (1)  November  5th.       Before    Lord 

son  (1881)  6  Q.  B.  D.  654,  658.     And  Denman,  Ch.  J.,  Littledale,  Williamp. 

see  the  dicta  in  this'case  commented  on  and  Coleridge,  J  J. 

by  Stephen,  J.^in  R,  v.  Prtcr(  1884) 
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burial  may  have  burial  in  the  church -yard  where  he  dies:  but  Reg. 
this  shows  no  obligation  on  the  parish  officers.  ^There  can  be  no  Stewart. 
common  law  duty  incumbent  on  overseers,  who  are  officers  existing  [  *V5  ] 
only  by  statute,  48  Eliz.  c.  2.  What  would  be  the  law  in  an  extra- 
parochial  district?  Stat.  48  Geo.  III.  c.  75  directs  interment  by 
the  parish  officers  of  bodies  cast  on  the  sea-shore,  the  treasurer 
of  the  county  to  repay  the  expense.  This  special  provision  would 
have  been  unnecessary,  if  the  parish  officers  were  under  a  general 
liability  to  bury  such  dead  bodies  as  there  are  no  other  means 
of  interring.  Nor  does  any  liability  result,  even  as  to  the  bodies 
of  persons  settled  in  the  parish,  from  stat.  43  Eliz.  c.  2.  The 
overseers  are  directed,  by  the  statute,  to  apply  the  parish  funds 
to  two  purposes :  first,  setting  the  poor  on  work ;  secondly,  relieving 
the  impotent  poor.  Neither  of  these  can  include  burial  of  a  deceased 
pauper.  It  is  possible  thai  an  irregular  practice  of  defraying  such 
expenses  may  have  occasionally  taken  place  :  but,  since  stat.  4  &  5 
Will.  IV.  c.  76,  the  law  as  to  parochial  expenditure  must  be  adminis- 
tered scrupulously.  In  an  Anonymous  (i)  case,  soon  after  the 
statute  passed,  it  was  decided  that  an  overseer  could  not  be  com- 
pelled to  defray  the  expense  of  vaccinating  parish  paupers,  though 
he  had  been  party  to  a  contract  with  a  medical  man  for  performing 
the  operation ;  the  Court  thinking  that  the  duty  was  not  prescribed 
by  statute,  and  did  not  result  from  those  duties  which  were  pre- 
scribed. The  mode  of  burying  the  dead  was  held  to  be  matter 
of  ecclesiastical  cognizance  in  Rex  v.  Coleridge  (2). 

Sir  J.  Campbell,  Attorney-General,  and  Platte  contra  : 

In  early  times,  this  expense  was  probably  borne  by  religious 
♦houses.  The  duty  is  now  incumbent  on  the  overseers,  and  is  [  '776 
here,  at  any  rate,  a  part  of  the  relief  claimable  by  the  surviving 
husband,  who  is  settled  in  the  parish.  The  case  is  within  stat. 
43  Eliz.  c.  II.  In  Rex  v.  Colendge  (2)  the  application  related  merely 
to  the  mode  of  burial :  it  appears  from  the  language  of  the  Court 
there  that  a  mandnmns  would  go  to  an  incumbent  who  refused 
to  perform  the  duty  at  all.  Stat.  48  Geo.  III.  c.  75  shows  that 
there  was  previously  no  provision  for  burying  bodies  cast  on 
shore :  but  the  question  here  is  as  to  the  body  of  a  pauper  settled 
in  the  parish,  whose  husband,  also  settled  in  the  parish,  is  unable 
to  meet  the  expense.     And  sect.  1  of  that  Act  mentions  the  sum 

(1)  In  the  Matter  of ,   Overseer  (2)  21  R.  R.  498  (2  B.  &  Aid.  806). 

of ,  3  Ad.  &  El.  552, 


696  1840.     Q.  B.     12  AD.  &  EL.  776—777.  Tr.b. 

Beg.        **  allowed  in  such  parish  for  the  burial  of  any  person  or  persons 
stbwaet.     buried  at  the  expense  of  such  parish."     There  is  no  precedent 
of  the  disallowance  of  such  expenses. 

Cur.  adv.  rulf. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application  for  a  mandamus  to  the  overseers  of  the 
parish  to  remove  the  dead  body  of  a  pauper,  settled  in  the  parish, 
who  had  died  within  it,  in  St.  George's  Hospital,  from  that  place, 
and  to  cause  it  to  be  buried.  The  application  was  made  on  behalf 
of  the  hospital ;  and,  although  upon  the  argument  we  felt  extreme 
difficulty  in  placing  on  any  legal  foundation  either  the  right  of  the 
hospital  to  the  writ,  or  the  obligation  on  the  parish  to  do  the 
act  required,  yet  we  were  unwilling  at  once  to  discharge  the  rule, 
considering  how  long  the  practice  had  prevailed,  and  been  sanctioned, 
[  •777  ]  of  burying  *such  persons  at  the  expense  of  the  parish,  and  the 
general  consequences  of  holding  that  such  practice  has  no  warrant 
in  law. 

In  the  argument  for  the  rule,  the  necessity  of  the  case,  a  very 
large  construction  of  the  words  of  the  statute  of  48  Eliz.  c.  2,  and 
an  inference  from  stat.  48  Geo.  III.  c.  75,  for  the  burial  of  ship- 
wrecked bodies  cast  on  shore,  were  alone  relied  on.  These  all 
appear  to  us  insufficient.  In  the  last  named  statute  there  are 
undoubtedly  words  from  which  it  may  be  inferred  that  the  framers 
of  it  recognized  burials  at  the  expense  of  the  parish :  and,  in 
a  doubtful  case,  such  recognition  might  weigh  something  in 
affirmance  of  the  legal  obligation  on  the  parish  to  provide  such 
burials.  But  in  the  present  case  we  are  thrown  necessarily  on  the 
statute  of  Elizabeth:  the  overseer  is  a  statutable  officer,  dealing 
with  a  statutable  fund,  and  accountable  for  its  application  to 
statutable  purposes.  The  language  of  that  statute  leaves  no  doubt. 
The  relief  and  the  employment  of  the  chargeable  poor  are  its  objects : 
the  fund  is  created  for  them,  and  cannot  be  diverted  from  them, 
unless  to  objects  specifically  engrafted  on  them  by  subsequent 
statutes,  of  which  this  is  not  one.  No  usage,  however  proper  in 
itself,  or  however  uninterrupted,  can  prevail  against  that  which  the 
plain  construction  of  a  statute  forbids ;  and  we  cannot  accede  to  the 
argument  that  the  burial  of  a  pauper  receiving  relief,  but  not  dying 
in  any  parish  house,  can  be  brought  within  the  objects  of  the  statute, 
expressed  or  implied. 

We  limit  the  rule  thus,  purposely :  for,  in  passing  on  to  the  ground 
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of  necessity,  we  wish  to  be  understood  as  distinctly  recognising  its         Reg. 

existence,  while  we  deny  its  application  in  the  way  now  contended     stewakt. 

for.     Every  person  *dying  in  this  country,  and  not  within  certain       L  *778  ] 

exclusions  laid  down  by  the  ecclesiastical  law,  has   a   right  to 

Christian  burial ;  and  that  implies  the  right  to  be  carried  from  the 

place  where  his  body  lies  to  the  parish  cemetery.    Further,  to  use  the 

words  of  Lord  Stowell  in  Oilhert  v.  Buzzard  (i),  **  that  bodies  should 

be  carried  in  a  state  of  naked  exposure  to  the  grave,  would  be  a  real 

offence  to  the  living,  as  well  as  an  apparent  indignity  to  the  dead." 

We  have  no  doubt,  therefore,  that  the  common  law  casts  on  some 

one  the  duty  of  carrying  to  the  grave,  decently  covered,  the  dead 

body  of  any  person  dying  in  such  a  state  of  indigence  as  to  leave 

no  funds  for  that  purpose.     The  feelings  and  the  interests  of  the 

living  require  this,  and  create  the  duty:  but  the  question  is,  on 

whom  it  falls.     It  is  enough  for  the  disposal  of  this  rule  to  say  that 

it  is  not  cast  upon  the  overseers,  where  the  death  does  not  take 

place  under  the  roof  of  any  parish  house,  or  that  which,  under  the 

circumstances,  can  be  considered  as  such. 

But  the  principles  above  laid  down  seem  to  point  to  an  important 
distinction :  and  we  think  it  right,  in  the  present  case,  with  a  view 
to  the  extensive  consequences  of  our  decision,  to  state  it.  It  should 
seem  that  the  individual  under  whose  roof  a  poor  person  dies  is  bound 
to  carry  the  body  decently  covered  to  the  place  of  burial :  he  cannot 
keep  him  unburied,  nor  do  any  thing  which  prevents  Christian 
burial :  he  cannot  therefore  cast  him  out,  so  as  to  expose  the  body 
to  violation,  or  to  offend  the  feelings  or  endanger  the  health  of  the 
living :  and,  for  the  same  reason,  he  cannot  carry  him  uncovered 
to  the  grave.  It  will  probably  be  found,  *therefore,  that,  where  a  [  '779  ] 
pauper  dies  in  any  parish  house,  poor  house,  or  union  house,  that 
circumstance  casts  on  the  parish  or  union,  as  the  case  may  be,  to 
bury  the  body ;  not  by  virtue  of  the  statute  of  Elizabeth,  but  on  the 
principles  of  the  common  law. 

In  the  present  case,  however,  the  same  principles  would  rather 
cast  the  burthen  on  the  hospital  than  the  parish,  and  form  an 
additional,  though  not  a  necessary,  reason  for  refusing  the  writ. 

liule  discharged, 
(1)  2  Hagg.  Consist.  Eep.  333,  344. 
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1840.        KEG.    V.   THOMAS    MAERIUTT,    Esuuike,    and    Three 
"  !!!l_  '  Others,   Justices   of   Wokcestersuire. 

[  ^''^  ]  (In  the  Matter  of  the  St.  Andrew's  Poor-rate.) 

(12  Adol.  &  Ellis,  779—784 ;  S.  C.  4  P.  &  D.  440 ;  10  L.  J.  M.  C.  12). 

When  a  poor  rate  is  made  for  a  district  within  a  parish,  which  district 
has  its  own  church  and  maintains  its  own  poor,  the  rate  is  sufficiently 
published  under  the  Parish  Notices  Act,  1837,  s.  2,  if  notice  of  it  be  affixed 
on  the  door  of  the  church,  although  there  be  chapelries  within  the  parish, 
having  their  own  respective  chapels,  all  of  which  belong  to  the  same 
vicarage  with  the  church.  The  notice  need  not  be  affixed  at  such  chapels ; 
nor  at  the  church  of  a  neighbouring  parish  in  the  same  town,  though  the 
churches  nearly  adjoin  each  other,  belong  to  the  same  vicarage,  and  are 
used  indiscriminately  by  the  same  persons,  the  one  being  sometimes  fre- 
quented by  the  congregation  of  the  other  while  that  is  closed;  and  although 
many  persons  have  rateable  property  in  both  parishes. 

On  application  for  a  mandamm  to  justices  to  issue  a  distress  warrant  for 
levying  such  a  poor  rate. 

Held,  that  the  case  did  not  raise  sufficient  doubt  to  prevent  the  issuing 
of  a  mandamuSy  though  no  indemnity  was  offered  to  the  justices. 

A  RULE  nisi  was  obtained  in  this  Term  for  a  mandamus,  calling 
upon  the  above  mentioned  justices  to  issue  their  warrant  of  distress 
against  Thomas  Woodward,  for  the  amount  assessed  upon  him  in  a 
rate  for  the  relief  of  the  poor  of  St.  Andrew's  in  Pershore. 

The  rate  was  made,  March  10th,  1840 ;  and  on  March  22nd  the 

overseers  affixed  on  the  door  of  the  parish  church  of  St.  Andrew  a 

notice,  as  follows. 
I  780  ]  "  Poor  rate, 

**  Parish  of  St.  Andrew,  Pershore, 

"  March  22,  1840. 
**  Notice  is  hereby  given  that  a  rate  of  nine  shillings  in  the  pound 
for  the  necessary  relief  of  the  poor  of  this  parish,  and  for  other 
purposes"   &c.,    **wa8   made"   &c.,    "and    that    the    same   was 


allowed  "  &c. 


**JoHN  James  Pace,)  _  ,  ,. 

T^  'Overseers  of  the  poor, 

*  John  Price,  J 


>♦ 


Woodwaid  appealed  to  the  justices'  against  whom  the  present 
motion  was  made,  in  special  Sessions,  under  the  Parochial 
Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  6,  on  the  ground 
that  notice  had  not  been  given  conformably  to  stat.  7  Will.  IV. 
il  1  Vict.  c.  45,  s.  2  (i).     The  overseers  proved  publication  of  the 

(1)  Stat.  7  Will.  IV.  &  1  Vict.  c.  45,  virtue  of  any  law  or  statute,  or  by 

8.  2,  enacts,  **  That  from  and  after  the  custom  or  otherwise,  have  been  here- 

iirst  day  of  January  next  all  proclama-  tofore  made  or  given  in  churches  or 

tions  or  notices,  which  under  or  by  chapels  during  or  after  divine  service, 
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notice  as  above  stated :   but  Woodward  contended  that  it  should         Reg. 
also  have  l)een  affixed  on   the  doors  of   the  chapels  of  Besford,     Marriott. 
Defford,   Bricklehampton,  Wick,  and   Pinvin  (i),  districts  within 
St.  Andrew's,  Pershore,  each  having  a  chapel  of  the  Established 
Church  :  and  also  on  the  church  door  of  the  parish  or  reputed 
*parish  of  Holy  Cross,  in  the  town  of  Pershore.     The  justices,  on       [  •78i  | 
this  objection,  refused  a  warrant.- 

The  affidavits  in  support  of  the  rule  stated  that  the  district  for 
which  the  rate  was  made,  called  the  parish  of  St.  Andrew,  Per- 
shore, is  commonly  named  so,  though  not  comprising  the  whole 
parish  of  St.  Andrew,  to  distinguish  it  from  the  five  chapelries 
of  Wick,  &c.,  above  mentioned,  which  are  also  within  that  parish : 
that  the  district  called  the  parish  of  St.  Andrew  has  its  own  church 
and  its  own  churchwardens  and  overseers  acting  for  that  district 
only,  and  maintains  its  own  poor  separately  from  the  five  chapel- 
ries: that  the  rate  does  not  extend  to  them  or  to  any  property 
within  them :  that  they  have  the  same  rights  within  themselves, 
for  parochial  purposes,  as  any  entire  parish ;  and  that  the  church 
on  which  the  notice  was  affixed  is  the  only  one  within  the  district 
called  the  parish  of  St.  Andrew,  nor  is  there  any  chapel  (except  a 
dissenting  chapel)  within  it. 

The  affidavits  in  answer  stated,  as  to  Holy  Cross,  that  it  is  a 
parish  or  reputed  parish,  having  a  church  separated  only  by  a  road 
from  the  church  yard  of  St.  Andrew's ;  that  the  town  of  Pershore 
lies  in  the  two  parishes ;  that  the  same  clergyman  is  ''  vicar  of  the 
said  church  and  parish  of  St.  Andrew,  with  the  before  mentioned 
chapels,  and  also  the  parish  church  or  reputed  parish  church  of 
Holy  Cross  in  Pershore,  annexed ; "  that  the  inhabitants  of  St. 
Andrew  and  Holy  Cross  attend  the  churches  indiscriminately,  and 
that  two  duties  are  performed  every  Sunday  at  Holy  Cross,  and 
only  one  at  St.  Andrew's,  and  when  the  sacrament  is  administered 

Bball  be  reduced  into  writiDg,  and  affixed  shall  be  in  lieu  of  and  as  a 
copies  thereof  either  in  writing  or  in  substitution  for  the  several  proclama- 
print,  or  partly  in  writing  and  partly  tions  and  notices  so  heretofore  given 
in  pnnt,  shall  previously  to  the  com-  as  aforesaid,  and  shall  be  good,  valid, 
niencement  of  divine  service  on  the  and  effectual  to  all  intents  and  pur- 
several  days  on  which  such  proclama-  poses  whatsoever." 
tions  or  notices  have  heretofore  been  (1)  It  was  also  made  an  objection 
made  or  given  in  the  church  or  chapel  that  the  notice  was  affixed  to  only  one 
of  any  parish  or  place,  or  at  the  door  of  the  doors  of  St.  Andrew's  church, 
of  any  church  or  chapel,  be  affixed  on  And  that  notice  was  not  affixed  to 
or  near  to  the  doors  of  all  the  churches  the  door  of  a  dissenting  chapel  in  the 
and  chapels  within  such  parish  or  St.  Andrew*i5  district, 
place ;    and    such    notices    when    so 
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Reg.  at  Holy  Cross,  no  service  is  performed  at  St.  Andrew's ;  that  the 
Marriott,  property  in  St.  Andrew's  and  that  in  Holy  *  Cross  lie  greatly 
[  *782  ]  intermixed ;  and  that  many  inhabitants  of  the  town  of  Pershore 
have  rateable  property  in  both  parishes.  Further  statements  were 
also  made  in  these  affidavits  as  to  the  five  chapelries.  And  it 
appeared  by  them  that  no  indemnity  was  offered  to  the  magistrates, 
and  that  actions  were  likely  to  be  brought  against  them,  if  they 
granted  this  and  other  warrants  under  the  same  circumstances. 

[After  argument] 

[  78.3  ]       Lord  Dbnman,  Ch.  J. : 

It  can  never  have  been  intended  that  questions  of  boundary  and 
the  relation  of  districts  to  each  other  should  be  tried  in  cases 
of  this  kind.  It  is  shown  to  the  justices  that  the  '*  parish  of  St. 
Andrew,  Pershore,"  is  a  district  de  facto,  for  which  this  rate  ha^ 
been  made.  Have  not  the  overseers  done  enough  by  publishing 
this  rate  in  the  place  to  be  affected  by  it?  Stat.  17  Geo.  II. 
c.  3,  s.  1,  enacts  that  "the  churchwardens  and  overseers,  or  other 
persons  authorized  to  take  care  of  the  poor  in  every  parish,  town- 
ship, or  place,  shall  give,  or  cause  to  be  given,  public  notice  in  the 
church,  of  every  rate  for  the  relief  of  the  poor,  allowed  by  the 
justices,"  on  the  next  Sunday  after  allowance.  This  is  a  **  parish, 
township,  or  place; "  and  stat.  7  Will.  IV.  &  1  Vict.  c.  45,  s.  2, 
only  substitutes  a  notice  in  writing,  to  "be  affixed  on  or  near  to 
the  doors  of  all  the  churches  and  chapels  within  such  parish  or 
place." 

[  784  ]  LiTTLEDALB,  J.  : 

We  ought  not  to  compel  magistrates  to  act  at  their  peril  where 
there  is  a  reasonable  doubt :  but  here  is  none. 

WiLLIAJiS,  J. : 

Magistrates  ought  to  be  protected  where  there  is  reasonable 
doubt ;  but,  on  the  other  hand,  if  they  do  not  act  in  a  case  like 
this,  parties  are  without  remedy:  unless,  therefore,  there  be  a 
reasonable  doubt,  the  justices  should  be  compelled  to  proceed. 

Rule  absolute. 
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REG.  V.  TODD  and  Others  (1).  i840. 

(12  Adol.  &  Ellis,  816—821;  S.  C.  4  P.  &  1).  335;    I  Ani.  &  H.   100;  10  _L.  ' 

L.  J.  M.  C.  14 ;  5  Jur.  407.)  [  816  ] 

The  owner  of  certain  lands,  and  of  mines  therein,  demised  for  years  all 
the  lead  mines  and  veins  of  lead  and  other  ore,  saying  to  himself  a  right  of 
entering  to  view  the  premises ;  the  lessee  yielding,  paying,  and  rendering 
to  him  a  full  fifth  part  of  all  the  lead  or  other  ore  from  time  to  time  gotten 
by  the  lessee,  well  cleansed,  dressed,  washed,  and  made  merchantable  and 
fit  for  smelting,  at  the  cost  of  the  lessee,  to  be  delivered  clear  of  all  deduc- 
tions. For  the  purpose  of  preparing  the  ore  for  delivery  according  to  the 
terms  of  the  lease,  it  had  to  undergo  a  laborious  and  expensive  process,  by 
which  foreign  substances  were  removed,  but  the  character  of  the  ore  was 
not  othei'wiBe  altered : 

Held,  that  the  lessor  was  rateable  to  the  relief  of  the  poor  in  respect  of 
the  ore  delivered  to  him  under  the  above  demise. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
township  of  Middleton  in  Teesdale  in  the  coanty  of  Durham,  the 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

The  appellants,  who  were  rated  inhabitants  of  the  said  township, 
in  their  notice  of  appeal  stated  their  objection  to  the  rate  to  be, 
that  the  overseers  had  omitted  to  rate  the  Duke  of  Cleveland  as 
occupier  of  certain  lands  and  tenements,  that  is  to  say,  of  certain 
lead  ore,  and  other  ore,  within  the  township.  The  Duke  of  Cleve- 
land is  not  an  inhabitant  of  the  township,  but  is  seised  of  the 
wastes  therein,  and  of  the  mines  and  minerals  within  and  under 
the  same,  as  tenant  for  life,  with  leasing  powers.  By  indenture 
of  lease,  June,  1836,  the  Duke  demised  to  the  Governor  and 
Company  for  smelting  lead  with  pit  coal  and  sea  coal  all  the  lead 
mines  or  groves,  veins,  rakes,  strings,  *and  flats  of  lead  and  other  [  *6n  ] 
ore  opened  or  to  be  opened,  situate,  lying,  and  being  within  certain 
specified  districts  within  the  said  township,  together  with  full 
power  for  the  said  Governor  and  Company,  with  miners  and  other 
workmen,  to  enter  into  and  upon  the  land  and  ground  within  the 
limits  and  bounds  therein  described,  and  there  to  search  for,  dig, 
work,  sink,  drive,  and  make  groves,  shafts,  sumps,  drifts,  way- 
gates,  and  levels,  and  to  alter,  erect,  and  build  any  engines  and 
other  works,  and  to  use  all  other  ways  and  means  for  the  finding, 
winning,  working,  and  getting  any  such  lead  or  other  ore,  and  to 

(1)  See    this    case    referred    to    in  of  the  Eating  Act,  1874  (37  &  38  Vict. 

Mi*r<jan    v.     Crawshny   (II,    L.    1871)  c.  54).    See  Van  Mining  Oo»y,  Liauid' 

L.  B.  5  H.  L.  304,  318,  40  L.  J.  M.  C.  h^-s  Orcrseers  (1876)  1  Ex.  D.  310,  45 

202,  208;  and  tho  principle  impliedly  L.  J.  M.  C.  138.— K.  C. 
recognised  by  the  7  th  and  13th  sections 
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Bb».  do  all  other  things  necessary  for  working  the  said  mines,  and  also 
Todd.  suflScient  ground  room  for  laying  the  earth,  rubbish,  and  ore 
raised,  with  rights  of  way  over  the  wastes  or  inclosed  lands  ifec. 
adjoining  the  demised  premises,  and  liberty  to  build  thereon  houses, 
cottages,  bingsteads,  forges,  store-houses,  and  other  buildings  for 
the  use  of  the  workmen,  and  for  cleansing,  washing,  and  dressing 
the  ore  found  and  raised,  (saving  and  reserving  to  the  said  Duke, 
his  heirs  and  assigns,  full  liberty  to  enter  into  and  upon  the 
demised  premises  to  view  the  same) ;  to  have  and  to  hold  the  said 
mines  and  veins  of  lead  or  other  ore,  and  all  other  the  said  liberties 
&c.  thereby  demised  unto  the  said  Governor  and  Company,  their 
successors  and  assigns,  for  the  term  of  twenty-one  years,  yielding, 
paying,  rendering,  and  delivering  unto  the  said  Duke,  his  heirs 
&c.,  one  full  fifth  part,  share,  and  proportion  of  all  the  lead  or 
other  ore  which  should,  from  time  to  time,  during  the  term,  be 
won,  wrought,  raised,  or  gotten  out  of  the  demised  premises,  well 
and  sufficiently  cleansed,  dressed,  washed,  and  made  merchantable 
and  fit  for  the  smelting  mill,  at  the  costs  and  charges  of  the  said 
I  *8i8  ]  Governor  &c.,  to  be  *delivered  at  the  bingsteads  upon  the  premises, 
when  the  same  should  be  dressed  and  washed  as  aforesaid,  clear 
of  all  deductions  or  abatements  on  any  account  whatsoever,  before 
any  part  of  the  other  four  fifth  parts  of  the  said  ore  should  be 
carried  away,  smelted,  or  converted  to  any  other  use  whatsoever 
without  the  consent  of  the  lessor,  his  heirs  or  assigns,  or  his  or 
their  agent.  And  it  was  thereby  further  agreed,  that,  before  the 
ore,  or  any  part  thereof,  so  wrought  &c.,  should  be  carried  away, 
or  converted  to  any  other  use  or  uses,  the  same  should  be 
weighed,  and  the  said  one  full  fifth  part  thereof  so  well  washed, 
dressed,  made  merchantable,  and  fit  for  smelting,  should  be 
delivered  at  or  upon  the  bingsteads  or  weighing  places  from  time 
to  time  to  be  used  or  made  at  the  said  mines,  to  such  person 
as  should  from  time  to  time  be  appointed  by  the  Duke,  his  heirs 
&c.  The  lease  contained  covenants,  securing  the  Governor  and 
Company  in  the  enjoyment  of  their  mine,  and  binding  them  to 
render  to  the  Duke  his  full  fifth  part  of  the  lead  or  other  ore  well 
and  sufficiently  cleansed  &c.,  and  fit  for  the  smelting  mill,  to  be 
weighed  at  the  costs  and  charges  of  the  lessees. 

During  the  period  for  which  the  rate  was  made  the  Duke  of 
Cleveland  received  in  the  township  from  the  Governor  and 
Company,  and  disposed  of,  one  fifth  part  of  all  the  ore  raised 
by  them  from  the  demised  mines.     The  ore,  before  delivery  under 
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the  lease,  had  to  undergo  a  very  laborious  and  expensive  process         Reo. 
in   being  bruised,   dressed,  and  made   merchantable  and  fit   for        todd. 
smelting,  by  which  all  foreign  substances  were  separated  from  the 
ore,  but  the  character  of  the  ore  was  not  otherwise  altered. 

Upon  these  facts  the  appellants  contended  that  the  *Duke  was  [  •siy  ] 
rateable  as  an  occupier  of  land  within  the  township,  but  the  Sessions 
held  that  he  was  not  rateable.  If  this  Court  should  be  of  opinion 
that  he  was,  the  rate  was  to  be  amended  by  inserting  the  Duke's 
name  in  the  rate  as  an  occupier  of  land  in  the  township  of  an 
annual  value  as  agreed  between  the  parties. 

Sir  W.   JV.  Folletty  Starkiey  and  Grainger,  in  support  of  the 
order  of  Sessions  : 

The  Duke  of  Cleveland  is  not  an  inhabitant  or  resident  within 
the  township,  and  is  therefore  not  rateable  as  such,  but  only  as 
occupier,  if  at  all.  But  in  fact  he  is  not  occupier  of  any  thing. 
His  profits  derived  from  the  mine  are  those  due  to  him  only  as 
landlord.  The  rule  is  thus  stated  in  1  Nolan's  Poor  Laws,  148, 
4th  ed.  ''If  the  owner  puts  himself  out  of  possession  of  the  mine 
altogether,  standing  towards  the  workers  of  the  mine  in  the 
relation  of  landlord  to  a  tenant,  whether  he  reserves  to  himself 
a  nominal  rent,  or  a  portion  of  the  mineral  in  its  manufactured 
state,  as  for  instance,  so  much  melted  lead,  neither  the  owner  nor 
his  lessee  are  held  rateable."  Here  there  is  an  absolute  demise  of 
all  the  mines  and  minerals  with  a  liberty  of  entry  to  view  the 
workings,  and  a  reserved  rent  in  the  form  of  one  fifth  part  of  the 
mineral,  in  an  improved  state  and  shape  very  different  from  its 
condition  when  first  detached  from  the  mine.  If  the  reserved 
mineral  is  to  be  regarded  as  an  exception  from  the  demised 
premises,  then  there  is  no  reason  why  it  should  not  be  as  much 
exempted  from  rateability  as  the  part  demised.  But  it  is  not  an 
exception.  An  exception  is  always  of  something  in  esse  at  the  time 
of  the  demise,  and  the  thing  excepted  never  passes  out  of  the  lessor  ; 
^^  semper  cum  eo  est,  et  semper  fait : ''  Co.  Litt.  47  a,  Sheppard's 
♦Touchstone,  77,  78.  But  here  the  mineral  rendered  has  under-  |.  *820  ] 
gone  an  expensive  process  in  the  hands  of  the  lessee,  which  has 
altered  its  form,  value,  and,  to  a  certain  degree,  its  character.  In 
that  form  it  never  existed  in,  and  therefore  never  was  excepted  by, 
the  lessor.  If  the  mineral  to  be  rendered  were  really  excepted,  the 
lessor  would  have  an  implied  right  to  enter  and  take  it  when 
properly  dressed :  19  Yin.  Ab.  132,  Reservation  (U)  pi.  6;  whereas 
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Rkg. 

V, 

Todd. 


the  parties  have  clearly  contemplated  only  a  right  of  entry  to  view 
the  mines.  A  lease  of  a  coal  mine,  exempting  the  profits ;  or  a 
lease  of  twenty  acres,  excepting  one  acre,  not  showing  which  ;  are 
mentioned  as  void  exceptions  by  Sheppard,  p.  79,  and  are,  on 
principle,  not  unlike  the  present  case,  if  it  is  to  be  treated  as  one 
of  exception.  The  cases,  which  will  be  referred  to  on  the  other 
side,  are  distinguishable.  Rex  v.  The  Bishop  of  Rochester  (i)  was 
no  decision  on  this  point,  for  there  no  ore  had  been  raised.  In  Rex 
V.  Ponifret{2),  the  metal,  rendered  by  the  lessee,  was  produced  **  by 
a  laborious  and  expensive  process'*  from  the  natural  ore,  and  was 
therefore  held  not  rateable  in  the  hands  of  the  landlord.  In  Rex  v. 
St.  Austell  (8),  there  was  no  absolute  demise  of  the  mine,  but  only  a 
grant  of  a  liberty  to  dig  and  search  for  tin  ore.  Rex  v.  Tremayne  (4) 
is  in  favour  of  the  exemption  of  the  landlord,  though  the  ore  was 
commuted  for  a  certain  sum  per  ton.  In  Regina  v.  Crease  (5)  the 
toll  tin,  there  held  subject  to  a  rate,  is  not  stated  to  have  been  at 
all  altered  in  its  character  or  to  have  undergone  any  expensive 
process,  but  to  have  been  rendered  as  '^  one  tenth  part  of  the  tin 
gained." 


[  821  ]  Cresswell  and  Ingham,  contra  : 

The  Court  is  bound  by  the  cases  cited  in  Regina  v.  Crease  (5)  and 
there  confirmed.  This  case  is  not  distinguishable.  The  ore  under- 
goes the  same  process  that  it  did  in  Rex  v.  St,  Austell  (6).  Nothing 
is  added  to  it,  or  mixed  with  it ;  nor  is  it  smelted,  or  reduced  to  any 
other  state  than  that  of  ore.  The  passage,  cited  from  Co.  Litt.  47  a, 
to  show  that  this  is  not  an  exception,  was  relied  on  by  Lord  Ellen- 
borough  in  Rea-  v.  Pom/ret  (7)  to  prove  an  opposite  proposition.  It 
is  not  the  less  an  exception  of  part  of  the  mineral  because  all  the 
rest  is  not  taken  ;  nor  is  the  owner  less  a  rateable  occupier  of  the 
ore  because  he  cannot  enter  to  take  it  before  it  is  separated,  or 
bring  an  action  of  trespass  for  breaking  and  entering  his  land  or 
his  mine.  According  to  the  argument  on  the  other  side  the  exception 
is  void,  and  the  Duke  is  entitled  to  nothing  at  all  from  his  lessee. 
But  there  is  no  objection,  in  point  of  law,  to  a  reservation  of  part 
of  the  ore  of  a  demised  mine ;  and  the  reservation  gives  to  the  lessor 
such  an  interest  in  the  specific  produce  of  the  land  as  makes  a 


(1)  12  East,  353. 

(2)  o  M.  &  S.  139. 

(3)  21  R.  B.  534  (5  B.  «&  Aid.  (393). 

(4)  4  B.  &  Ad.  162. 


(5)  11  Ad.  &  El.  677. 

(6)  24  B.  R.  534  (5  B.  &  Aid.  693.) 

(7)  5  M.  &  S.  139. 
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rateable  occupier  of  a  tenement  according  to  adjudged  cases.    (The         Reg. 
argument  was  then  stopped  by  the  Court.)  Todd 

Lord  Denman,  Ch.  J. : 

We  are  all  of  opinion  that  the  Duke  of  Cleveland  is  a  rateable 
occupier  within  the  statute  48  Eliz.  c.  2. 

Order  of  Sessions  qiKished,  and  rate  to  he  amended. 


EEG.  V.  The  INHABITANTS  of  ST.  MARY  ABBOT'S,        ^^^^"^^^ 

KENSINGTON  (1).  ^'— " 

(12  Adol.  &  Ellis,  824—832.)  ^  ^^*  ^ 

A  Company,  incorporated  by  statute  (2  &  3  Will.  IV.  c.  ex.),  had  power 
to  purchase  land  for  the  purpose  of  a  cemetery,  to  make  vaults  and 
catacombs  in  it,  and  to  sell,  in  perpetuity  or  for  a  term,  the  exclusive  right 
of  burial  therein,  subject  to  the  rules  and  regulations  of  the  Company,  and 
to  payment  of  burial  fees  to  them.  They  were  bound  to  keep  the  buildings, 
external  walls,  and  every  part  of  the  cemetery  in  repair : 

Held,  that  the  Company  were  liable  to  be  rated  to  the  relief  of  the  poor 
as  occupiers  of  the  whole  cemetery,  though  they  had,  in  fact,  sold  in  per- 
petuity the  exclusive  right  of  burial  in  the  vaults,  catacombs,  &c.  made  by 
them ;  had  ceased  to  exercise  any  act  of  ownership  over  them  after  the  sale ; 
and  had  delivered  the  keys  to  the  purchasers : 

Held,  also,  that  the  profits,  arising  from  such  sales,  ought  to  be  included 
in  the  rateable  value  of  the  cemetery. 

On  appeal  against  a  rate,  made  in  pursuance  of  stats.  17  Geo.  III. 
c.  64,  and  7  Geo.  IV.  c.  cxiii.  (local  and  personal,  public),  upon  the 
General  Cemetery  Company,  for  the  relief  of  the  poor  of  the  parish 
of  St.  Mary  Abbot's,  Kensington,  in  the  county  of  Middlesex,  as 
occupiers  of  **  lands  and  buildings  "  at  Kensal  Green  in  the  said 
parish,  laying  the  rateable  value  at  2,000/.,  the  Sessions  amended  the 
rate  by  reducing  the  value  to  444Z.  18«.,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  General  Cemetery  Company  are  incorporated  by  stat.  2  &  3 
Will.  IV.  c.  ex.  (local  and  personal,  public),  by  which  they  are 
empowered  to  purchase  land,  and  to  lay  out  and  enclose  a  cemetery, 
to  erect  a  chapel  for  the  reception  of  the  dead  before  interment  and 
for  the  purpose  of  performing  the  burial  service  according  to  the 
rites  of  the  Established  Church,  and  also  such  *porches,  colonnades,       [  *825  ] 

(1)  Followed  in  R»  v.  Abney  Park  applied  in  Rochdale  Canal  Co,  v. 
Cemetery  Co.  (1873)  L.  R.  8  Q.  B.  515,  Brewster  [1894]  2  Q.  B.  852,  64  L.  J. 
42  L.  J.  M.   C.    124;    and  principle      Q.  B.  37,  C.  A.— R.  C. 
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catacombs,  vaults  for  private  and  public  burials,  and  other  buildings 
for  such  purposes  as  they  may  think  proper.     The  capital  requisite 
is  directed  to  be  raised  by  the  issue  of  transferrable  shares,  and  the 
profits  at  certain  periods  are  to  be  divided  among  the  shareholders. 
By  sect.  48,  the  Company  are  authorised,  from  time  to  time,  to  sell 
and  dispose  of,  to  any  persons  who  may  be  willing  to  purchase  the 
same,  and  at  such  prices  or  sums,  and  under  such  regulations, 
restrictions,  and  conditions  as  the  Company  shall  think  proper  to 
require,  the  exclusive  right  of  interment  either  in  perpetuity  or  for 
a  limited  period  in  any  of  the  vaults,  catacombs  &c.,  and  places  of 
burial  so  erected  or  made  by  the  Company ;  and  also  the  right  and 
privilege  of  making  any  family  or  other  vault,  catacomb  &c.,  or 
place  of  burial,  with  the  exclusive  right  of  interment  therein,  either 
in  perpetuity  or  for  a  limited  period ;  and  also  the  right  or  privilege 
of  single  interment  in  any  of  the  vaults  &c.  constructed  by  the 
Company,  or  in  the  open  ground  of   the  cemetery ;  and  also  of 
erecting  any  monument  or  cenotaph  in  the  cemetery,  or  any  tablet, 
inscription  &c.,  on  the  walls  of  the  chapel  or  other  place  appropriated 
for  their  reception ;  and  of  placing  any  grave  stone,  slab  &c.,  upon 
any  grave  in  the  cemetery.    By  sect.  45,  the  conveyance  of  the 
exclusive  right  of  burial  in  all  such  vaults  &c.,  and  of  the  right  of 
erecting  family  vaults  &c.,  with  the  exclusive  right  of  burial  therein, 
in  perpetuity  or  for  a  limited  period,  and  of  erecting  monuments  or 
cenotaphs,  shall  be  under  the  common  seal  of  the  said  Company. 
A  form  of  conveyance  is  given  by  sect.  55  of  the  Act,  and  it  is 
declared,  ''that  every  such  conveyance  so  made  shall  be  good  and 
suflBcient  both  at  law  and  in  equity,  without  *  words  of  inheritance, 
limitation,  or  representation,  to  vest  the  exclusive  right  of  burial  or 
interment  in  the  catacomb  or  vault  described  therein,  or  to  be 
erected  or  made  in  pursuance  thereof,  in  the  person  or  persons 
purchasing  the   same,   and  his  or  their  personal  representatives, 
legatees,  or  assigns  in  perpetuity,  or  for  the  period  agreed  upon, 
without  any  faculty  whatever,  subject  to  the  payment  of  such  fees 
as  may  be,  by  the  rules  and  regulations  of  the  said  Company,  from 
time  to  time  payable  upon  the  interment  of  any  corpse  in  such  vault 
or  cemetery,  and  subject  also  to  such  rules,  orders,  and  regulations 
as  shall,  from  time  to  time,  be  made  by  the  said  Company  for  the 
better  regulation  of  the  said  cemetery,  and  the  vaults  and  catacombs 
thereof."     By  sect.  44,  the  Company  is  bound  to  keep  the  cemetery, 
chapel,  and  several  buildings  therein,  the  external  walls  and  fences, 
and  all  other  parts  of  the  same,  in  complete  repair. 
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Under  this  Act  the  Company  purchased  land,  and  erected   the         Reg. 
buildings  for  which  they  are  rated.     They  prepared   the  greater  xhb  Inhabi- 
portion  of  the  ground  for  the  purposes  of  a  cemetery,  in  which     st^m^^y 
interments  take  place  as  in  common  burial  grounds.     They  also      abbot's, 
made  catacombs  and  vaults,  which  are  wholly  unproductive  until         ton. 
disposed  of  under  the  Act ;  but  many  are  annually  disposed  of  in 
perpetuity,  according  to  the  form  of  conveyance  given  by  the  statute, 
and  for  the  uses  therein  set  forth.     Certain  portions  of  the  ground 
have  also  been  annually  disposed  of,  by  the  statutable  conveyance, 
for  family  graves.     The  purchasers  of  the  vaults  have  had  the  keys 
delivered  to  them,  after  closing  them  up  as  directed  by  sect.  43 ; 
and  have  done  all  requisite  repairs,  the  Company  never  exercising 
any  act  of  ownership  in  *respect  of  them  after  such  sales ;  but,       [  *827  ] 
at  each   subsequent  interment  in   the   family   vaults   thus   sold, 
they  charge  various  fees  for  the  services  of   the   minister,  clerk, 
sexton  &c. 

The  rate  in  question  was  founded  upon  the  principle  that  the 
Company  were  liable  to  be  rated  for  the  produce  of  the  ground  so 
sold  or  disposed  of  for  family  graves,  and  for  the  catacombs  and 
vaults  so  sold  or  disposed  of  during  each  year  for  the  purpose  of 
burial,  after  deducting  therefrom  all  the  expense  of  building  the 
catacombs  and  vaults,  and  all  other  expenses  attendant  on  pre- 
paring them  for  use ;  and  also  to  be  rated  upon  all  the  fees  paid 
for  the  services  of  the  clergyman,  clerk,  sexton,  &c.  (deducting 
therefrom  the  stipends  paid  by  the  Company  to  them,  and  all  other 
necessary  expenses  upon  such  interments) ;  and  likewise  upon  all 
fees  due  on  common  interments  where  no  rights  in  perpetuity  or 
for  a  term  had  been  granted  ;  and  upon  the  herbage  growing  in 
the  cemetery.  The  appellants  contended  that  the  Company  were 
not  rateable  in  respect  of  the  produce  of  the  family  graves,  cata- 
combs &c.  so  sold  or  disposed  of  during  each  year  ;  but  only  upon 
the  fees  paid  upon  all  burials  therein,  and  upon  common  inter- 
ments (deducting  the  aforesaid  stipends  and  necessary  expenses), 
in  addition  to  the  herbage  as  before  mentioned.  If  the  Court 
should  be  of  opinion  that  the  Company  were  rateable  for  the 
sums  received  by  them  in  respect  of  the  sales  for  family 
graves,  catacombs,  and  vaults,  then  the  original  rate  was  to  be 
confirmed.  But,  if  the  Court  should  be  of  opinion  that  the 
Company  were  only  rateable  in  respect  of  the  fees  and  herbage, 
then  the  rate  was  to  stand,  as  reduced  by  the  Quarter  Sessions, 
at  U4L  168. 

45— a 
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Sir  JV.   W.  FoUett,  C.  Clark  and  Hodges,  in  support  of  the 
order  of  Sessions  : 

The  Company  admit  their  liability  in  respect  of  so  mnch  of  the 
cemetery  as  remains  in  their  possession,  but  they  deny  it  in 
respect  of  those  portions  which  they  have  permanently  sold.  The 
vaults  and  catacombs  are  unproductive  till  sold,  and,  when  sold, 
they  cease  to  belong  to  the  Company.  By  the  sale  an  exclusive 
right  of  interment  passes ;  and  as  the  land  can  only  be  used  for 
interment  (2  &  3  Will.  IV.  c.  ex.  sect.  26),  the  sale  is  equivalent  to 
a  conveyance  of  the  land  itself,  for  as  Lord  Tenterden,  Ch.  J. 
observes  in  Buszard  v.  Caj)el  (i),  **  It  is  difficult  to  understand  how 
the  exclusive  use  could  be  demised,  and  the  land  not.*'  To  make 
the  purchase-money  of  the  vaults  the  criterion  of  rateable  value  is, 
in  effect,  to  rate  the  capital  of  the  Company,  and  not  the  annual 
profits  of  the  land  in  their  possession.  Sect.  49  shows  that  the 
Company  is  not  in  possession  ;  for  it  provides  for  "  resumption  of 
possession,"  upon  a  breach  of  the  rules  of  the  Company. 

(Lord  Denman,  Ch.  J. :  Does  the  Act  compel  the  grantee  of  the 
catacomb  to  repair  ?) 

Sect.  48  requires  Iiim  to  **  close  the  entrance  of  the  catacomb,"  and 
sect.  45  to  conform  to  all  the  regulations  of  the  Company.  The 
case  finds  that  the  grantees  of  the  vaults  have  kept  the  keys  and 
done  the  repairs  ;  and  that  the  Company  have  never  exercised  any 
act  of  ownership  over  them.  It  is  true,  that  the  walls,  fences,  and 
buildings  in  the  cemetery  are  to  be  repaired  by  the  Company,  but 
no  such  obligation  is  imposed  as  to  the  private  vaults  &c.  It  is 
not  necessary  to  contend  here  that  the  purchasers  are  liable  to  be 
rated  for  the  vaults.  It  is  enough  to  show  that  the  Company  are 
not.  *But  if  the  interest  of  each  grantee  be  considered  to  be  an 
easement  only,  yet  the  easement  may  be  one  of  such  a  nature  as 
to  make  him  an  occupier,  and,  consequently,  to  divest  the  Company 
of  the  occupation.  Thus,  Rex  v.  Cht'hea  Water  Works  Company  (2), 
shows  that  the  exclusive  use  of  land  by  the  pipes  of  a  water  com- 
pany may  constitute  a  rateable  occupation.  So  the  use  of  a  waggon 
way  :  Rex  v.  Bell  (3).  Here,  however,  the  effect  of  the  sale  is  to 
convey  all  the  profits  of  the  land,  which  is  equivalent  to  a  sale  of 
the  land  itself. 


(1)  32  K.  E.  359  (8  B.  &  C.  141, 150). 

(2)  39  R.  E.  438  (5  B.  &  Ad.  156). 


(3)  7  T.  R.  598. 
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Cressivell  and  Prenderf/ast,  contra  :  Rbo. 

V. 

The  grants  under  sect.  45  convey  no  land,  but  only  a  permanent  Thb  Inhabi- 
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easement  for  a  certain  pur^^ose.  By  sect.  4  the  Company  may  sell  St.  Mary 
land  not  used  for  the  purposes  of  the  Act ;  but  sect.  5  distinctly  kensing- 
prohibits  the  sale  of  any  land  **  consecrated  and  set  apart  for  '^^^• 
burial,"  and  sects.  6  and  7. only  apply  to  the  sales  thereinbefore 
authorised.  The  Company  continue  to  be  the  substantial  occupiers 
of  the  whole  cemetery.  The  repairs  of  the  whole  are  cast  upon 
them,  whatever  they  may  choose  to  stipulate,  and  though  the 
grantees  may  have,  in  fact,  done  them.  They  have  a  paramount 
control  over  the  whole,  and  the  Act  only  puts  the  purchasers  in 
the  condition  of  the  owners  of  faculty  vaults  in  a  parish  church-yard. 
The  parson  occupies  the  church  and  church-yard,  though  there 
may  be  family  graves  in  them,  and  vaults  with  exclusive  right 
of  burial,  or  leaden  coflSns  (i),  which  must,  in  effect,  be  exclusive. 
The  grantees  have  a  mere  easement:  Bryan  v.  Whistler  (2).  "In 
order  to  constitute  a  rateable  occupier,  it  is  necessary  not  only 
that  the  person  should  *have  possession,  but  he  should  have  such  [  •830  1 
a  controul  and  dominion  over  the  subject  as  implies  freedom  from 
any  paramount  occupation,  or  direct  interference  by  a  superior" 
&c.  :  1  Nol.  P.  L.  175,  176,  4th  ed.  Here  all  the  cemetery  is 
subject  to  the  regulation  and  controul  of  the  Company,  who 
receive  fees  upon  every  interment.  The  enclosure  of  the  vault 
for  the  grantee  is  for  the  benefit  of  the  Company,  and  is  there- 
fore enforced  by  a  penalty  (sect.  43),  which  is,  in  part,  to  be 
received  by  the  Company  (sect.  106).  They  are  as  much  in  the 
possession  of  the  cemetery  and  all  its  vaults,  as  the  trustees  of 
a  chapel  are  in  possession  of  the  pews  which  are  let  out :  Rex  v. 
Agar{:i). 

(Williams,  J. :  That  case  is  stronger  ;  for  tlie  trustees  there  got 
no  personal  profit  by  the  chapel.) 

So  the  owner  of  a  house  may  let  out  the  rooms  in  it,  either  at  rents 
or  for  gross  sums,  yet  he  continues  rateable  for  the  whole,  and  the 
lodger  is  never  rated.  Then  it  is  objected  that  no  annual  profit  is 
derived  from  the  cemetery ;  but  this  is  not  material.  The  profit 
may  be  casual,  and  incapable  of  renewal,  as  in  the  case  of  coal 
mines,  quarries,  lot  and  cope  &c. ;  or  it   may  arise  at  irregular 

(1)  See  /A-r  V.   ('ohrhhj^,  21  R.  R.  (2)  32  R.  R.  389  (8  B.  &  C.  288). 

498  (2  B.  &  Aid.  606),  (3)  14  East,  256. 
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Reg.         periods  and  at  long  intervals,  as  in   the  case  of  saleable  under- 

Thb  Inhabi-  woods,  or  of   leases  of  land  upon  payment  of   fines   or  variable 

st^Maey     ^*®^^^s.     a  tenant  of    the   cemetery  would   calculate   the   average 

Abbot's,      annual  amount  of  sales  and  all  other  profits,  and  would  give  a 
Kensing-  .... 

TON.         rent  ui  proportion  to  such  estimate. 

Loud  Denman,  Ch.  J. : 

The   Company  are    occupiers    of     the   whole    premises.      The 
cemetery  is  under  their  controul   and    superintendence,   and    by 
[  *83i  ]       Beet.  44,  they  are  *bound  to  keep  the  whole  in  repair.      They  must 
be  assessed  upon  the  whole  of  their  profits. 

LiTTLBDALE,    J.  : 

The  Act  gives  the  Company  power  to  construct  vaults  and 
catacombs,  which  they  may  afterwards  convey  in  perpetuity  or 
otherwise.  This  power  of  disposing  of  the  right  of  burial  in 
perpetuity  makes  no  difference  in  principle :  they  are  still  the 
occupiers  of  the  whole  cemetery.  It  does  not  appear  that  the 
owners  of  the  vaults  have  the  keys  of  the  outer  enclosure,  though 
the  Company  deliver  them  the  keys  of  the  vaults.  The  purchasers 
have  nothing  but  a  right  to  [a]  certain  mode  of  enjoying  iwrtions  of 
the  land,  from  which  the  Company  derive  a  profit. 

Williams,  J. : 

No  doubt  the  Company  are  in  the  occupation  of  the  whole 
cemetery.  They  have  the  regulation  and  repair  of  it,  and  the 
general  superintendence  over  it.  They  have  the  controul  of  the 
external  entrance.  We  lately  had  occasion  to  consider  the  i)riuciples 
on  which  persons  are  rateable  as  occupiers  of  land,  in  Her  v.  Tlw 
Mayor,  dc,  of  York  (i),  but  this  is  a  much  stronger  case  of  occupation. 
It  is  a  fallacy  to  treat  the  conveyance  here  as  a  sale  of  the  land. 
The  Company  have  no  power  to  sell  any  but  the  surplus  land  not 
used  for  the  cemetery.  By  the  grant  they  only  part  with  the 
exclusive  right  of  sepulture. 

Coleridge,  J. : 

If  the  Company  are  in  the  occupation  of  the  whole  cemetery-, 

there  is  no  difficulty;  for  it  is  unnecessary  that  there  should  be 

[  832  ]       annual    profits.     Some   *facts   stated   in    the   case  look   like   an 

occupation  by  the  purchasers  ;  but  they  are  explained  by  reference 

(1)  G  Ad.  &  Kl.  419. 


VOL.  LIV.] 


1840.     Q.  B.     12  AD.  &  EL.  832. 


711 


to  the  statute.     Sect.  4  gives  the  Company  a  limited  power  of  sale,         Rbo. 
and  sect.  7  must  be  construed  in  conformity  with  that  provision,  thr  Inhabi 
The  land  appropriated  for  interment  cannot  be  sold.     The  sales 
therefore,  made  under  sect.  48,  convey  only  a  peculiar  easement* 
and  do  not  deprive  the  Company  of  the  general  occupation  of  the 
whole. 

Order  of  Sessions  quashed. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


(In  the  Exchequer  Chamber.) 
CHADWICK  V.   TROWER  and   Others. 

(6  Bing.  N.  C.  1—12  ;  S.  C.  8  Scott,  1 ;  8  L.  J.  (N.  S.)  Ex.  286.) 

[This  case  will  be  found  reported  along  with  the  case  of  Trower  v. 
Chadwick  in  the  Common  Pleas,  in  48  E.  E.  676.] 


1839. 
June  29. 


[1] 


HOWELL  V.  BRODIE. 

(6  Bing.  N.  C.  44—51 ;  S.  C.  8  Scott,  372 ;  9  L.  J.  (N.  S.)  C.  P.  19.) 

Defendant  from  1829  till  1833  advanced  various  sums  with  a  view  to  a 
partnership  in  a  market  about  to  be  erected ;  knew  that  the  money  was 
applied  towards  the  erection;  and  was  considted  in  every  stage:  in  October, 
1833,  by  a  written  agi-eement,  it  was  settled  that  the  market  should  be 
valued,  and  that  defendant  shotdd  have  a  seventh  share :  Held,  that  he  was 
not  liable  as  a  partner  till  October,  1833,  notwithstanding  profits  %ad  been 
made,  but  not  accounted  for  to  him,  before  that  time. 

In  assumpsit  for  work  and  materials,  the  plaintiff,  as  the  builder 
of  Portman  Market,  Marylebone,  sought  to  recover  of  the  defendant 
10,000Z. 

The  defendant  pleaded  non  assumpsit ;  and  the  question  was, 
whether,  at  the  time  of  the  building,  he  had  been  a  partner  with 
Mr.  Thomas  Wilson,  who  projected  the  market. 

The  evidence  in  the  cause  consisted  of  the  examination  of 
Mr.  Wilson,  taken  under  a  Judge's  order,  previously  to  his  quitting 
England ;  an  agreement  between  him  and  the  defendant,  entered 
into  October  15,  1883 ;  and  a  demand  on,  and  a  refusal  by  the 
defendant,  to  produce  his  banker's  book. 

In  his  examination,  Wilson  stated,  in  effect,  that  he  had  projected 
the  market ;  had,  on  his  own  credit,  employed  the  plaintiff  in  the 


1889. 
Nov.  9. 

[44] 
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Howell      erection  of  it ;  and,  in  1882,  became  alone  tenant  to  Lord  Portman 
Beodie.      of  the  ground  on  which  it  stood. 

That  the  buildings  erected  by  the  plaintiff  were  completed  before 
October,  1833. 

That  in  1829  he  (Wilson)  applied  to  the  defendant,  professionally, 
to  draw  the  Act  of  Parliament  for  establishing  the  market,  and 
shortly  afterwards  the  defendant  expressed  a  wish  to  take  some 
interest  in  the  concern. 

**  A  conversation  took  place  (were  the  words  of  Wilson)  between 
me  and  Mr.  Brodie  on  that  last  occasion,  as  to  what  I  supposed  the 
market  would  cost :  I  told  Mr.  Brodie  that  I  thought  what  we  then 
proposed  to  do  would  cost  about  6,000L  He  did  not  then  make  any 
[  *^o  ]  proposal  as  to  taking  any  share."  **  My  impression  is,  *that  it 
afterwards  passed  in  words  between  us,  that  Mr.  Brodie  was  to  take 
the  half  of  such  a  thing  as  would  cost  6,000/."  "  In  the  first 
instance  it  was  only  intended  to  have  a  pitching  market,  such  as  is 
found  in  the  Continental  cities.  In  that  case  the  paving  would 
have  been  the  chief  expense.  Perhaps  some  stands  would  have 
been  furnished  by  the  sellers :  that  w^as  communicated  to  Mr.  Brodie: 
it  was  on  that  idea  he  proposed  to  take  a  half  at  6,(X)0Z.*'  **  In  order 
to  induce  the  hay  salesmen  to  come  to  the  Portman  Market,  it  was 
necessary  to  erect  covered  hay  sheds.  They  w-ere  erected,  and  were 
very  expensive."  *'  I  conferred  with  Mr.  Brodie  as  to  the  increase 
of  expense  :  it  led  to  an  alteration  as  to  Mr.  Brodie  takin<^  the  half. 
From  that  moment  I  gave  up  the  idea  of  his  taking  half.  I  did  not 
at  that  time  propose  to  him  taking  any  other  share."  *'  No  distinct 
proposal  was  made  as  to  any  particular  share  he  was  to  take.  My 
wish  was,  as  communicated  to  Mr.  Brodie,  that  he  should  take 
one  fourth  share,  provided  the  expenses  did  not  exceed  what  we 
then  contemplated — I  should  say  about  25,000/.,  which  I  named  to 
Mr.  Brodie,  and  to  which  he  did  not  object.  I  don't  remember 
what  Mr.  Brodie  said;  I  consider  he  acquiesced  in  that  proposal." 
**  It  was  a  matter  of  honour  on  both  sides.  Upon  the  same  principle 
it  was  of  course  open,  as  I  have  said,  to  Mr.  Brodie  to  the  last  to 
take  a  share  .or  not.  I  recollect  being  asked  whether  I  could  have 
made  any  legal  objection  to  Mr.  Brodie  objecting  to  take  a  share 
till  October,  1833.  My  answer  was,  I  presume  not,  but  that  I 
should  be  at  his  mercy." 

At  length,  the  whole  expense,  amounted  to  50,000/.,  when  it 
was  agreed,  in  writing,  that  the  defendant  should  have  one-seventh 
share.     This  was  in  October,  1833. 
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The  defendant  was  consulted  in  every  stage  of  the  proceeding ;      iTowbll 
knew  that  the  plaintiff  was  employed  in  *the  latter  portions  of  the       bkodie. 
work  ;  and  between  1829  and  1833,  advanced  to  Wilson,  at  different        [  *46  ] 
times,  14,000/.,  which  money  he  knew  was  expended  on  the  market. 

On  these  sums  he  received  no  interest,  nor  did  Wilson  ever  render 
any  account,  although  profits  to  the  amount  of  1,500/.  had  been 
received  from  the  market  before  1833 ;  but  other  sums  to  the 
amount  of  4,000/.  were  lent  by  him  to  Wilson  during  the  same 
period,  and  afterwards  repaid  with  interest. 

By  the  agreement  of  the  15th  of  October,  1833,  between  the 
defendant  of  the  one  part,  and  Wilson  of  the  other,  a  surveyor 
was  to  determine  the  sum  at  which  the  market  should  be  valued  as 
between  the  defendant  and  Wilson.  The  defendant  was  to  be 
entitled  to  one  individual  seventh  part  of  Portman  Market  for  the 
term  of  years  for  which  Wilson  held  the  same  of  Lord  Portman, 
and  to  take  the  seventh  in  satisfaction  for  so  much  of  the  sum  of 
9,600/.  which  the  defendant  had  advanced  to  Wilson,  as  should  be 
equal  to  one-seventh  of  the  sum  at  which  the  market  should  be 
valued.  The  defendant  engaged  to  advance  to  Wilson  5,000/. 
more,  for  the  purpose  of  enabling  him  to  discharge  such  of  the 
demands  on  him,  on  account  of  the  market,  as  remamed 
unsatisfied.  If  that  sum  should  be  insufficient  for  the  purpose, 
in  order  to  discharge  all  unsatisfied  demands  on  account  of  the 
market,  W  ilson  was  to  be  allowed  to  borrow  the  requisite  sum  by 
mortgage  of  the  market,  in  addition  to  the  13,000/.  for  which  the 
market  was  then  mortgaged.  But  the  defendant's  seventh  was 
not,  as  between  him  and  Wilson,  to  be  liable  to  that  13,000/.,  or  to 
any  further  sum  for  which  the  market  might  be  mortgaged. 

The  5,000/.  and  2,070/.,  part  of  so  much  of  the  9,G00/.  as  would 
remain  after  deducting  one  seventh  of  the  sum  at  which  the  market 
should  be  valued,  with  interest  at  4  per  cent.,  were  to  be  secured  to 
the  defendant's  trustees  by  a  mortgage  of  Wilson's  estate  in  Wales. 
If  *any  part  of  the  9,600/.  should  remain,  after  deducting  the  [  ^47  ] 
seventh  of  the  sum  at  which  the  market  should  be  valued,  and 
the  2,070/.,  then  Wilson  was  to  pay  to  the  defendant  the  sum 
remaining,  with  interest  at  5  per  cent.  If  one  seventh  of  the  sum 
at  which  the  market  should  be  valued,  together  with  the  2,070/., 
should  exceed  9,600/.,  then  the  defendant  was  to  take  upon  himself 
so  much  of  the  13,000/.  secured  on  mortgage  of  the  market,  as 
should  be  equal  to  the  excess  of  the  one  seventh  and  2,070/.,  over 
9,600/. 
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HowxLL  Upon  this  evidence  it  was  left  to  the  jury  to  say,  whether  the 

Bbodie.      defendant  and  Wilson  had  a  joint  subsisting  interest  at  the  time 

when  the  work  was  done;  and  the  jury  gave  a  verdict  for  the 

defendant,  finding  that  there  was  a   partnership  from  October, 

1888. 

Wilde,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  this  verdict  was  against  the  evidence.  He  contended  that,  after 
the  defendant  had  advanced  his  money  for  a  share  in  the  intended 
market,  and  knew  that  the  money  was  applied  in  its  erection,  he 
might,  by  a  bill  in  Chancery,  have  compelled  Wilson  to  render  an 
account  of  the  profits  from  the  beginning  of  the  concern,  and  pay 
over  a  fair  proportion  to  the  defendant.  If  so,  he  was  strictly  a 
partner  from  the  time  of  the  first  advance.  In  respect  of  that,  and 
the  subsequent  advances,  he  could  not  have  sued  Wilson  for  money 
had  and  received  to  his  use.  The  postponement  of  the  execution 
of  the  written  agreement  till  October,  1883,  did  not  show  that  no 
interest  existed  previously,  but  only  defined  the  amount  of  it ;  and 
the  lease  granted  by  Lord  Portman  to  Wilson  in  1882,  must  be 
considered  as  granted  to  him  in  trust  for  the  person  jointly 
interested. 

The  Attorney-General  and  Taljourd,  Serjt.,  who  showed  cause, 

[  •is  ]       argued,  that  all  the  negotiations  and  advances  *previous  to  October, 

1838,  were  in  contemplation  of,  and  introductory  to,  a  partnership, 

but  conferred  no  actual  interest.     They  referred  to  Dickinstm  v. 

Val2)y  (1),  and  Fox  v.  Clifton  (2). 

Wilde  and  Hoggins  were  heard  in  support  of  the  rule. 

TiNDAL,  Ch.  J. : 

The  question  is  whether  upon  the  evidence  before  them,  the 
jury  have  come  to  a  wrong  conclusion ;  and  upon  the  best 
consideration  I  can  give  the  case,  I  think  the  verdict  ought  not 
to  be  disturbed. 

The  question  left  to  the  jury  was  composed  partly  of  law,  but 
principally  of  fact ;  that  is,  whether  at  the  time  the  work  was  done 
by  the  plaintiff,  a  partnership  existed  between  Wilson  and  the 
defendant.  That  a  partnership  was  intended  there  can  be  no 
doubt ;  because  by  the  written  agreement  of  October  15th,  1833, 
the   defendant  takes  one  seventh  of  the  whole  concern;   but  it 

(1)  'M  K.  R.  348  (10  B.  &  C.  128).  (-J)  31  E.  R.  53G  (6  Ring.  770). 
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removes  much  doubt  from  the  case  that  there  was  an  agreement  Howell 
for  the  partnership  to  begin  from  that  day;  for  the  language  of  brodie. 
that  instrument  applies  to  a  partnership  commencing  from  that 
day,  and  not  from  any  antecedent  period.  By  the  first  stipulation, 
a  surveyor  is  to  determine  the  sum  at  which  the  market  shall  be 
valued,  as  between  the  defendant  and  Wilson ;  and  by  the  second, 
the  defendant  is  to  be  entitled  to  a  seventh  part  of  the  market,  for 
the  term  during  which  Wilson  held  the  same. 

It  has  been  contended  that  this  merely  ascertains  the  interest 
which  existed  before,  and  that  it  must  have  a  retrospective 
operation  to  entitle  the  defendant  to  his  share  of  the  profits 
from  the  commencement  of  the  concern.  But  I  think  it  operates 
only  from  the  date  of  the  *instrument,  during  the  continuance  of  [  •49  ] 
Wilson's  term.  Other  language  would  have  been  used,  if  it  had 
been  intended  to  give  it  a  retrospective  operation. 

If  then  the  agreement  shows  that  a  partnership  commenced  in 
October,  1838,  is  there  any  thing  in  the  previous  conversations 
between  the  defendant  and  Wilson,  from  which  the  jury  could  with 
propriety  infer  that  any  joint  interest  existed  before?  He  says,  "  a 
conversation  took  place  as  to  what  I  thought  the  market  would 
cost :  I  told  him  about  6,0002. :  he  did  not  then  make  any  proposal 
as  to  taking  any  share."  What  we  have  to  determine  is,  whether 
the  defendant  took  any  then  present  interest ;  but  the  expressions 
of  Wilson  are  so  indefinite  that  the  interest  of  the  parties  ought 
not  to  be  bound  by  them:  "My  impression  is,  that  it  passed  in 
words  between  as  that  the  defendant  was  to  take  the  half  of  such 
a  thing  as  would  cost  6,000/."  Taking  this  language  strictly,  it 
can  only  refer  to  a  future  interest :  as  in  the  case  of  building  a 
ship,  if  a  person  were  to  say,  '*  after  it  is  built  I  am  willing  to 
become  a  part  owner,"  that  would  never  give  the  builder  a  right 
to  sue  him  for  the  expense  of  building :  then  he  goes  on — "  I 
conferred  with  Mr.  Brodie  as  to  the  increase  of  expense.  It  led 
to  an  alteration  as  to  Mr.  Brodie  taking  the  half:  from  that 
moment  I  gave  up  the  idea  of  his  taking  half :  I  did  not  at  that 
time  propose  to  him  taking  any  other  share."  **  No  distinct 
proposal  was  made  as  to  any  particular  share  he  was  to  take. 
My  wish  was,  as  communicated  to  Mr.  Brodie,  that  he  should 
take  one  fourth  share,  provided  the  expenses  did  exceed  what  we 
then  contemplated,  I  should  say  about  25,000/.,  which  I  named 
to  Mr.  Brodie,  and  to  which  he  did  not  object.  I  don*t  remember 
what  Mr.  Brodie  said.    I  considered  he  acquiesced  in  that  proposal." 
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Howell  The  question  is,  whether  these  conversations  are  sufficient  to 

BttODiE.  establish  an  intention  to  take  a  present  interest,  *or  whether  they 
[  '50  ]  were  only  preparatory  to  a  future  partnership.  There  are  no  doubt 
some  points  on  which  a  difficulty  may  arise,  but  that  of  itself  does 
not  afford  sufficient  ground  for  sending  the  case  down  to  a  second 
trial.  It  may  be  difficult  to  say  why  no  account  of  profits  was 
rendered  previous  to  October,  1833 ;  that  is  in  favour  of  the 
defendant :  it  may  be  difficult  to  say  why  he  received  no  interest 
on  the  sums  advanced :  that  may  appear  to  operate  against  him ; 
but  such  difficulties  do  not  furnish  sufficient  grounds  for  disturbing 
the  verdict,  and  therefore  this  rule  must  be  discharged. 

BOSANQUET,  J. : 

I  think  there  is  no  reason  for  disturbing  his  verdict.  The 
question  is,  whether  a  partnership  was  subsisting  between  the 
defendant  and  Wilson  at  the  time  the  work  was  done :  there  can 
be  no  doubt  a  partnership  was  intended  ;  and  in  order  to  constitute 
a  partner,  it  is  not  necessary  that  the  amount  of  his  share  should 
be  distinctly  ascertained ;  but  the  omission  to  ascertain  it  is  a 
strong  circumstance  to  show  that  no  partnership  exists,  and  the 
burthen  of  proof  is  cast  upon  the  plaintiff.  There  are  two  species 
of  evidence  here :  the  defendant's  conversations  with  Wilson,  and 
the  written  agreement  of  October,  1833.  It  is  clear  that  the 
agreement  constitutes  a  partnership  from  that  time;  and  it  is 
evidence  to  go  to  the  jury  as  to  what  the  relation  between  the 
parties  was;  but  the  statement  of  Wilson  discloses  no  express 
contract,  though  there  are  circumstances  mentioned  which  operate 
both  ways :  the  strongest  thing  in  favour  of  a  partnership  is  the 
statement  that  the  defendant  knew  that  the  advances  he  made 
were  ai)plied  towards  the  market ;  but  Wilson  also  states  that  he 
thought  he  was  at  the  mercy  of  the  defendant,  and  if  so,  there  was 
no  mutual  obligation  between  them.  The  omission  to  settle  what 
share  the  defendant  should  take  is  a  circumstance  in  favour  of  the 
[  •SI  ]  defendant ;  his  omission  to  demand  any  *intere8t  on  the  money 
advanced,  makes  in  favour  of  the  plaintiff.  But  all  the  circum- 
stances were  subjects  for  the  consideration  of  the  jury,  and  I  see 
no  reason  for  being  dissatisfied  with  the  verdict.  By  the  agree- 
ment of  October,  1833,  the  defendant  was  to  liave  an  interest 
during  the  term  granted  to  Wilson,  and  it  has  been  contended  that 
that  stipulation  gave  him  an  interest  in  it  from  the  commeneenieut 
of  the  term  in  1832.     I  cannot  accede  to  that  proposition ;    but  if 
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it  were  correct,  it  would  not  necessarily  make  him  a  partner  in  the      Howell 

V, 

antecedent  profits  of  the  market.  brodie. 

COLTMAN,  J. : 

The  agreement  does  not  constitute  a  partnership  except  from  the 
date  of  the  instrument.  The  other  evidence,  though  loose,  is  not 
inconsistent  with  that  construction,  or  with  the  notion  that  the 
defendant  advanced  his  money  with  a  view  to  a  partnership  when 
the  market  should  be  finished.  There  is  no  ground  for  impeaching 
the  good  faith  of  the  agreement,  and  therefore  the  rule  must  be 
discharged. 

Erskine,  J. : 

There  are  certainly  many  circumstances  which  seem  to  support 
the  argument  for  the  plaintiff ;  but  there  are  others  which  have  the 
opposite  tendency,  and  when  I  consider  that  the  burthen  was  cast 
on  the  plaintiff  to  make  out  the  partnership,  I  am  not  disposed  to 
disturb  the  verdict ;  and  the  less  so,  because  as  it  seems  to  me,  the 
weight  of  the  evidence  is  in  favour  of  the  conclusion  that  there  was 
no  joint  interest  before  the  agreement  of  October,  1838.  All  I 
collect  from  it  is,  that  the  defendant  advanced  his  money  with  the 
intention,  that  if  on  the  completion  of  the  market  he  should  wish 
to  have  a  share  in  it,  Wilson  should  make  it  over  to  him :  that  was 
done  in  October,  1833 ;  and  I  cannot  infer  from  that  circumstance 
that  any  partnership  existed  before. 

Rule  discharged. 


HEY   V.  MOOEHOUSE  and   Others.  im. 

(6  Bing.  X.  C.  52—60 ;  S.  C.  8  Scott,  156 ;  9  L.  J.  (N.  S.)  C.  P.  113.) 

Where  a  tenant  was  to  hold  land  according  to  certain  rules  in  writing  I-  ^^  J 

under  which  a  former  tenant  held,  but  the  length  of  his  term  was  agreed 
on  orally :  Held,  that  to  show  the  expiration  of  the  term  it  was  not 
necessary  to  produce  the  rules : 

That  the  lessor,  having  entered  at  the  expiration  of  the  term,  might  sue 
in  trespass  persons  claiming  under  the  late  tenant  as  well  as  the  late  tenant 
himself : 

Issue  having  been  taken  as  to  the  existence  of  an  agreement  between 
the  lessor  and  the  late  tenant  in  satisfaction  of  all  demands  :  Held  that  proof 
of  the  consideration  of  the  agreement  could  not  be  required. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  damaging  the  gates  and  fences,  mowing  the  grass, 
com  and  hay,  and  carrying  them  away. 
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Hey  The  defendants  pleaded  first,  Not  guilty ;   2.  That  the  plaintiff 

MooRHousB.  was  not  possessed  at  the  time  when  &c. ;  3.  That  the  trespasses 
were  committed  by  the  defendants  jointly  with  one  George  Cooke, 
and  that  none  of  them  were  committed  alone  without  the  said 
George  Cooke;  that  after  the  committing  them,  on  the  24th  of 
July,  1838,  certain  disputes  were  pending  between  the  said  George 
Cooke  and  the  plaintiff,  amongst  other  things,  in  respect  of  a 
certain  farm  then  lately  occupied  under  the  plaintiff;  and  also 
touching  certain  other  claims  of  the  plaintiff  against  the  said 
George  Cooke,  amongst  other  things,  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned ;  that  thereupon,  on  the  day 
and  year  last  aforesaid,  it  was  agreed  between  the  plaintiff  and  the 
said  George  Cooke,  that  he,  Cooke,  should  abandon,  and  that  he 
did  abandon  his  said  claims  and  demands  against  the  plaintiff,  and 
the  plaintiff  agreed  to  relinquish  and  did  relinquish  all  claims 
against  Cooke  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned;  and  Cooke  then  entered  into  and  made  the  said 
agreement  with  the  plaintiff,  and  the  plaintiff  then  accepted  the 
said  agreement  in  full  satisfaction  and  discliarge  of  all  the  tres- 
[  ♦53  J  passes  and  causes  of  *action  in  the  declaration  mentioned,  and  of 
all  damages  sustained  by  reason  thereof. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas ;  and 
replied  to  the  third,  that  the  said  George  Cooke  did  not  enter  into 
nor  make  the  said  agreement  with  the  plaintiff  in  the  last  plea 
mentioned,  nor  did  the  plaintiff  accept  the  said  agreement  therein 
mentioned  in  full  satisfaction  and  discharge  of  the  trespasses  and 
causes  of  action  in  the  declaration  mentioned,  and  of  the  damages 
sustained  by  reason  thereof.     Whereupon  issue  was  joined. 

The  cause  was  tried  at  the  last  Lent  Assizes  for  Yorkshire  before 
Parke,  B.,  when  it  was  proved  by  the  plaintiff's  agent  that  he  let  a 
farm  to  Cooke  by  parol,  his  holding  to  commence  on  the  2nd  of 
February,  1836  ;  and  that  he  was  to  hold  according  to  rules  under 
which  the  former  tenant  held.  The  rules  were  in  writing,  and  were 
not  produced,  but  the  length  of  the  term  was  agieed  by  parol. 
Cooke  entered  into  possession  on  the  2nd  of  February,  1836 ;  and  he 
occupied  no  other  farm  under  the  plaintiff  but  the  farm  in  question, 
situated  at  Pudsey. 

Notice  to  quit  the  land  on  the  2nd  of  February,  1838,  and  the  bams 
on  the  1st  of  May,  was  proved. 

On  the  2nd  of  February,  the  agent  of  the  plaintiff  went  on  the 
premises  to  take  possession  pursuant  to  the  notice,  and  required 
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Cooke  to  give  up  possession,  which  he  refused.    Cooke  held  over,         Hey 
claiming  for  management  and  improvement.     The  plaintiff  resisted  moorhoube. 
his  claim,  and  paid  nothing,  but  sent  a  valuer  over.     The  precise 
nature  of  Cooke's  claims  did  not  appear. 

In  June,  Cooke  advertised  a  sale  of  his  effects,  and,  inter  alia,  ten 
acres  of  mowing  hay.  On  the  27th  of  June,  the  day  of  sale,  notice 
was  publicly  given  that  the  sale  was  illegal :  notwithstanding  which 
the  hay  was  sold  by  the  authority  of  Cooke,  and  the  action  was 
♦brought  against  the  defendants  for  going  on  the  premises  and  [  *54  ] 
taking  it  away. 

On  the  24th  of  July,  1838,  the  plaintiff  and  Cooke  signed  the 
following  agreement,  which  the  defendants  put  in  evidence  in 
support  of  the  third  plea.  **  I,  the  undersigned  George  Cooke,  do 
hereby  acknowledge  that  I  have  no  claim  or  demand  whatsoever 
against  William  Hey,  Esq.,  for  or  in  respect  of  my  farm  at  Pudsey, 
lately  occupied  under  him,  or  for  or  in  respect  of  any  notices  or 
proceedings  whatsoever  taken  by  him  in  order  to  obtain  possession 
of  the  same  farm  held  over  by  me,  and  in  order  to  prevent  the 
wrongful  removal  by  me  of  the  crops  growing  thereupon ;  and  in 
consideration  of  the  foregoing  undertaking,  I,  the  said  William  Hey, 
do  hereby  relinquish  all  claims  against  the  said  George  Cooke  for 
mesne  profits  and  rent,  or  for  holding  over  the  said  farm.  Witness 
our  hands,  &c.'' 

Parke,  B.  thought  that  the  plea  must  be  construed  to  import  that 
Cooke  had  a  legal  or  colourable  claim  to  mesne  profits,  the 
renunciation  of  which  would  be  a  consideration  for  the  plaintiff's 
agreement ;  and  as  no  evidence  was  given  of  any  such  claim,  he 
thought  the  plea  was  not  proved,  and  directed  a  verdict  to  be  found 
for  the  plaintiff,  with  leave  for  the  defendants  to  move  to  set  it  aside, 
and  enter  a  nonsuit  instead,  or  a  verdict  for  the  defendants  on  the 
third  plea. 

R,  Alexander  moved  accordingly,  on  the  ground, 

First,  that  the  plaintiff  should  have  produced  the  written  rules 
under  which  Cooke  held  the  premises  ;  it  might  have  appeared  from 
them  that  Cooke  had  still  an  interest  as  outgoing  tenant  in 
June,  1838. 

Secondly,  that  the  entry  of  the  plaintiff  by  his  agent  in  February, 
1838,  did  not  revest  the  possession  in  the  plaintiff;  at  all  events  not* 
as    against    the    defendants,   who    entered    under    the   authority 
of  Cooke. 
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Hey  Thirdly,  that  the  third  plea  had  been  well  proved  by  the  agreement 

MooBHousE.    produced ;  for  the  replication,  by  raising  an  issue  on  the  existence 
r  o5  ]        of  the  agreement,  excluded  any  question  as  to  the  sufficiency  of 
the  consideration. 
A  rule  nisi  having  been  granted, 

Cresswell  and  Worthy  showed  cause : 

The  written  rules,  according  to  which  the  tenant  was  to  cultivate 
the  farm,  were  immaterial :  the  question  was  whether  or  not  he  was 
in  lawful  possession  at  the  time  in  question ;  and,  as  the  duration  of 
his  interest  was  settled  by  oral  agreement  the  termination  of  that 
interest  was  sufficiently  proved.  After  the  agent  of  the  plaintiff  had 
entered  peaceably  on  the  2nd  of  February,  the  plaintiff  was  entitled 
to  maintain  trespass,  and  Cooke's  possession  was  unlawful.  It  was 
immaterial  whether  the  agent  declared  the  purpose  of  his  entry  or 
not,  provided  he  did  any  act  to  show  his  intention :  Batcher  v. 
Butcher  (i),  Co.  Litt.  245.  Then,  the  agreement  with  Cooke  was  no 
answer  to  the  action.  Cooke  had  no  legal  or  colourable  claim  against 
the  plaintiff,  and,  therefore,  there  being  no  consideration  for  the 
agreement,  it  was  void,  and  must  be  deemed  as  not  in  existence. 
Besides,  the  action  was  not  brought  for  anything  within  the  scope 
of  the  agreement,  i.e.,  mesne  profits,  rent,  or  holding  over,  but  for 
a  trespass,  in  taking  away  the  plaintiff's  crops. 

R.  Alexander  and  11^  H,  Watson^  in  support  of  the  rule : 

The  written  rules  under  which  Cooke  occupied  not  having  been 
produced,  the  Court  was  not  furnished  with  the  best  evidence  of  the 
plaintiff's  alleged  right  to  sue,  The  case  resembles  Cottcrill  v. 
Hobby  (2),  where,  in  case  for  an  injury  done  to  the  plaintiff's 
[  •se  ]  reversionary  *interest  in  land,  by  cutting  and  carrying  away  branches 
of  trees  growing  there,  it  appeared  in  evidence  that  the  land  was  let 
by  the  plaintiff  to  the  occupier  under  a  written  agreement :  it  was 
held,  that  the  plaintiff  was  bound  to  produce  it.  And,  though  the 
action  might  lie  against  Cooke,  it  did  not  therefore  lie  against  the 
defendants.  The  plaintiff  might  have  a  constructive  possession  as 
against  Cooke,  by  reason  of  the  entry  of  his  agent;  but  the  principle 
of  Butcher  v.  Butcher  did  not  apply  against  third  persons ;  and, 
according  to  L^/oreJ'^  case  (8),  though  a  disseisee  who  enters  may 
maintain  trespass  against  the  disseisor  for  acts  done  before  re*entry, 

(1)  31  R.  R.  237  (7  B.  &  C.  399).  (8)  11  Co.  Rep.  66  a. 

(2)  28  B.  R.  328  (4  B.  &  C.  465). 
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he  cannot  maintain  it  against  those  who  claim  title  under  the        Hbt 
disseisor.      As  to  the  agreement  with  Cooke,  a  disputable  claim  is  mooehouse. 
a  suflScient  consideration :  Longridge  v.  Donille  (i),  Com.  Dig.  Action 
on   the  Case,   Assumpsit,   F.   a;    and    according  to   Dufresne  v. 
Hutchinson  (2),  a  release  to  one  of  several  tort  feasors  is  available 
to  all. 

Cur.  adv.  vidt. 

The  case  having  been  argued  before  Bosanquet,  Coltman  and 
Erskine,  JJ.,  in  the  absence  of  the  Lord  Chief  Justice, 

Bosanquet,  J.  (after  stating  the  pleadings  and  facts,  as  ante,  page 
718)  now  pronounced  the  judgment  of  the  Court  : 

Three  objections  have  been  made,  the  first  objection  is,  that  the 
nature  of  the  tenancy  ought  to  have  been  shown  by  the  production 
of  the  written  rules,  according  to  which  it  was  proved  that  the 
tenant  was  to  hold.  To  which  the  answer  is,  that  under  the  plea 
denying  the  possession  of  the  plaintiff,  it  was  only  necessary  to 
prove  *the  extent  of  the  tenant's  term,  which  was  proved  to  have  [  '67  ] 
been  agreed  to  by  parol,  and  did  not  therefore  depend  upon  the 
written  rules.  The  second  objection  is,  that  the  entry  of  the 
plaintifif  by  his  agent,  either  on  the  2nd  of  February  or  on  the  27th 
of  June,  when  the  sale  took  place,  was  insufficient  to  revest  the 
possession  in  the  plaintifif,  so  as  to  make  the  defendants  trespassers. 
That  the  entry  of  the  agent  on  the  2nd  of  February,  when  the  tenancy 
expired,  for  the  express  purpose  of  demanding  possession,  and  the 
demand  made  accordingly,  were  sufficient  to  revest  the  possession 
in  the  plaintifif,  was  scarcely  disputed.  The  case  of  Butcher  v. 
Butcher  (3)  is  decisive  on  this  point ;  and  it  is  there  said,  that  it  is 
not  necessary  that  the  party  who  makes  the  entry  should  declare 
that  he  enters  to  take  possession  :  it  is  sufficient  if  he  does  any  act 
to  show  his  intention.  But  it  is  said,  that  although  the  plaintifif 
might  maintain  trespass  against  Cooke,  the  tenant,  he  cannot 
maintain  such  action  against  the  defendants  who  entered  by 
authority  of  Cooke  to  purchase  the  crops  of  him.  And  Liford's 
case  (4)  is  cited  ;  in  which  it  is  laid  down,  that  although  a  disseisee, 
who  enters,  may  maintain  trespass  against  the  disseisor  for  acts 
done  before  entry,  he  cannot  maintain  such  action  against  those 
who  claim  by  title  from  the  disseisor  for  acts  done  by  them  after  the 

(1)  5  B.  &  Aid.  117.  (3)  31  R.  R.  237  (7  B.  &  C.  399). 

(2)  3  Taunt.  117.  (4)  11  Co.  Rep.  51  a. 
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Het         disseisin  and  before  re-entry :  and  it  is  contended,  that  as  the 
MooRHousK.   tortious  possession  of  Cooke  commenced  on  the  2nd  of  February,  and 

the  acts  of  the  defendants  were  committed  subsequently  to  that 
period,  they  are  not  liable  to  be  sued  as  trespassers,  before  a  fresh 
entry  by  the  plaintiff.  The  answer  to  this  argument  is,  that  there 
has  been  no  disseisin,  nor  any  title  acquired  by  the  defendants  from 
a  disseisor.     The  plaintiff  having  regained  possession  of  the  land 

[  *5S  ]  by  his  peaceable  entry  *upon  the  unlawful  possession  of  his  tenant, 
and  being  entitled  to  treat  his  tenant  as  a  trespasser,  all  those 
who  came  upon  the  land  without  title  after  such  revesting  of  his 
possession,  were  trespassers  also,  and  were  liable  to  be  sued  as  such. 
The  two  first  objections,  therefore,  are  unfounded. 

The  third  objection  is,  that  the  direction  of  the  learned  Judge 
with  respect  to  the  third  issue,  was  not  correct.  He  thought, 
as  he  states  in  his  report,  that  the  claim  on  Cooke  and  the 
defendants  was  a  claim  for  mesne  profits,  and  that  satisfaction 
with  regard  to  one  was  an  answer  as  to  all ;  but  he  thought  that 
the  plea  was  not  proved,  because,  in  order  to  make  it  a  good  plea, 
it  must  be  construed  to  import  that  Cooke  had  a  legal  claim  on  the 
plaintiff,  or  at  least  a  colourable  legal  claim;  that  is,  a  bond  fide 
disputable  claim  to  a  legal  right  in  respect  of  the  farm,  which 
would  be  a  good  consideration  for  the  agreement,  and  which  he 
gave  up  as  a  consideration  for  the  plaintiff  giving  up  his  claim  for 
mesne  profits ;  and  as  there  was  no  proof  of  such  right  or  claim, 
he  held  that  the  plea  was  not  proved ;  reserving  the  point  for  the 
consideration  of  the  Court. 

The  agreement  proved  at  the  trial,  was  as  follows :  "I,  the 
undersigned  George  Cooke,  do  hereby  acknowledge  that  I  have 
no  claim  or  demand  whatsoever  against  William  Hey,  Esq.,  for  or 
in  respect  of  my  farm  at  Pudsey,  lately  occupied  under  him,  or  for 
or  in  respect  of  any  notices  or  proceedings  whatsoever  taken  by 
him  in  order  to  obtain  possession  of  the  same  farm  held  over 
by  me,  and  in  order  to  prevent  the  wrongful  removal  by  me  of  the 
crops  growing  thereupon ;  and  in  consideration  of  the  foregoing 
undertaking,  I,  the  undersigned  W.  Hey,  do  hereby  relinquish 
all  claims  against  the  said  George  Cooke  for  mesne  profits  and 
rent,  or  for  holding  over  the  said  farm:  Witness  our  hands  the 
24th  July,  1888.'' 

[  59  ]  If  it  were  necessary  that  the  pendency  of  disputes  between  Cooke 

and  the  plaintiff  should  be  proved  at  the  trial,  it  might  be  necessary 
that  the  claims  of  Cooke  should  be  shown  to  be  of  such  a  nature 


VOL.  Liv.l         1889.     C.  P.     6  BING.  N.  C.  59—60.  728 

as  would  afiford  a  sufficient  consideration  for  the  agreement  pleaded-  Hby 
But  the  existence  of  the  claims,  as  pleaded,  does  not  appear  to  have  moohhousb. 
been  put  in  issue.  The  plea  states  that  certain  disputes  were  then 
pending  between  Cooke  and  the  plaintiflF,  touching  and  concerning 
certain  claims  of  Cooke  against  the  plaintiff  (inter  alia)  for  and 
in  respect  of  a  certain  farm  then  lately  occupied  under  the  plaintiff. 
The  replication,  which  denies  the  making  of  the  agreement  by 
Cooke,  and  the  acceptance  of  it  by  the  plaintiff  in  satisfaction, 
admits  the  existence  of  disputes  touching  certain  claims  of  Cooke, 
as  pleaded  in  respect  of  a  farm  lately  occupied  under  the  plaintiff. 
The  only  farm  which  Cooke  occupied  under  the  plaintiff,  was 
proved  to  be  the  farm  at  Pudsey.  The  agreement  produced  acknow- 
ledges thereby  that  Cooke  then  had  no  claims  or  demands  what- 
soever against  the  plaintiff,  in  respect  of  Cooke's  farm  at  Pudsey, 
lately  occupied  under  the  plaintiff;  and  in  consideration  of  this 
undertaking  (that  is,  of  such  acknowledgment),  the  plaintiff  agrees 
to  relinquish  all  claims  against  Cooke  for  mesne  profits  or  holding 
over.  This  agreement  sufficiently  shows  the  understanding  of  the 
parties,  that  Cooke  had  agreed  to  give  up  his  claims  on  the  plaintiff 
respecting  the  farm  at  Pudsey,  whatever  those  claims  might  be. 

It  was  objected,  at  the  trial,  that  the  agreement  of  the  plaintiff 
to  relinquish  all  his  claims  for  mesne  profits  or  holding  over,  did 
not  extend  to  the  trespasses  in  question.  The  learned  Judge,  how- 
ever, thought  that  the  action  was  substantially  brought  for  mesne 
profits,  and  consequently  that  the  agreement  did  extend  to  the 
trespasses  in  question;  in  which  opinion  we  agree  with  him. 
He  further  thought,  that,  supposing  the  plea  to  be  *good,  it  must  [  'eo  ] 
be  construed  to  import  that  the  claims  of  Cooke,  which  he  agreed 
to  abandon,  were  legal  or  at  least  colourably  legal  claims  ;  in  which 
opinion  we  also  agree ;  for  we  think  that,  upon  a  general  demurrer, 
the  plea  would  be  so  construed.  But  the  express  ground  upon 
which  he  directed  the  jury  to  find  the  third  issue  for  the  plaintiff 
was,  that  no  evidence  was  given  that  the  claims  of  Cooke  were 
of  such  a  nature  as  the  plea  imported.  It  appears  to  us,  however, 
that  no  such  proof  was  necessary  upon  the  issue  joined ;  the  exist- 
ence of  Cooke's  claims,  as  pleaded,  being  admitted  on  the  record. 
The  allegation  contained  in  the  plea,  and  admitted  by  the  repli- 
cation, was,  that  Cooke  had  claims,  that  is,  legal,  or  fairly  disputable 
claims,  touching  a  farm  occupied  under  the  plaintiff;  and  the 
only  farm  occupied  by  Cooke  under  the  plaintiff  was  the  farm 
at  Pudsey;  and  as  it  was  proved  that  both  parties  executed  an 
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Het  agreement,  by  which  the  plaintifif  agreed  to  relinquish  his  claims 
MooBHousE.  to  mesne  profits  in  consideration  of  the  undertaking  contained 
in  that  agreement,  by  which  Cooke  gave  up  all  his  claims  on  the 
plaintiff  respecting  his  farm  at  Pudsey,  we  think  that  the  jury 
ought  not  to  have  been  directed  to  find  the  third  issue  for  the 
plaintiff,  for  want  of  proof  of  the  nature  of  Cooke's  claim. 

The  point  having  been  reserved  by  the  Judge,  the  consequence 
is,  the  rule  for  entering  a  verdict  on  the  third  issue  must  be  made 
absolute,  and  the  rest  of  the  rule  discharged. 

Judgment  avconUngly. 


18311.  HARWOOD,  Assignee  of  Creed,  a  Bankrupt, 

'^'^:  V,  BARTLETT  (1). 

[  <51  ]  (6  Biug.  N.  C.  61—65 ;  S.  C.  8  Scott,  171 ;  9  L.  J,  (N.  S.)  C.  P.  105.) 

Goods  were  sold  by  defeDdant  as  agent  of  C,  iu  contemplation  of  C's 
bankruptcy,  for  the  purpose  of  raising  money  for  defendant  and  C. :  the 
buyer  did  not  know  the  sale  to  be  fraudulent :  Held,  that  such  sale  wa^^ 
not  an  act  of  bankruptcy  by  C. 

This  was  an  action  of  trover  brought  by  the  assignee  of  Creed, 
a  bankrupt,  to  recover  from  the  defendant  the  value  of  certain 
goods  sold  by  the  defendant  as  the  agent  of  Greed.  The  defendant 
pleaded,  first,  not  guilty ;  2ndly,  that  the  plaintiff  was  not  legally 
possessed  as  assignee ;  3rdly,  that  two  months  before  the  fiat 
issued,  the  defendant,  by  the  authority  and  as  agent  of  the  said 
bankrupt,  sold  the  said  goods,  and  that  he  had  no  notice  of  any 
act  of  bankruptcy  committed  by  Creed. 

Issue  was  joined  upon  the  two  first  pleas,  and  the  general 
replication  de  injuria,  &c.,  put  in  to  the  last. 

The  cause  was  tried  before  Maule,  B.  at  the  last  Spring  Assizes 
for  Somersetshire.  At  the  trial,  the  bankruptcy  of  Creed  was 
admitted ;  and  it  was  proved  that  the  goods  were  sold  by  the 
defendant  as  agent  of  Creed  in  contemplation  of  Creed's  bank- 
ruptcy, for  the  purpose  of  raising  money  for  the  benefit  of  the 
defendant  and  Creed.  The  defendant  was  employed  to  procure 
purchasers  ;  the  goods  remaining  in  the  possession  of  the  bankrupt 
till  delivered  to  the  purchaser.  The  learned  Judge  told  the  Jury 
that  if  any  sale  was  made  by  the  defendant  and  Creed,  with  a 
view  to  defeat  or  delnv  the  creditors  of  Creed,  and  such  sale  was 
fraudulent  on  the  part  of  the  buyer,  it  was  an  act  of  bankruptcy, 

(1)  See  note  to  Baxter  v.  Pritchard,  40  K.  B.  335.— K.  C. 
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and  that  the  defendant  was  liable  for  that  sale,  and  for  all  sub-     Habwood 
sequent  matters  in  which   he  assisted ;    but  that  such   sale  was     bartlett. 
not  an  act  of  bankruptcy,  unless  the  buyer  knew  the  sale  to  be 
fraudulent ;    and   that   any  intention  to  delay  creditors,  whether 
by  way  of    fraudulent    preference,   or  otherwise,   would  not   be 
sufficient. 

The  jury  negatived  the  buyer's  knowledge  of  any  fraud,  and  the        [  62  ] 
verdict  was  entered  for  the  defendant. 

A  motion  for  a  new  trial  was  made  on  two  grounds ;  Ist,  that 
the  finding  of  the  jury  was  contrary  to  the  evidence,  and  2ndly, 
that  the  direction  of  the  Judj^e  was  incorrect,  in  stating  that  the 
buyer's  knowledge  of  the  fraud  was  necessary  to  constitute  an 
act  of  bankruptcy.  But  as,  upon  reference  to  the  learned  Judge, 
he  expressed  himself  to  be  satisfied  with  the  verdict,  the  rule  was 
granted  on  the  latter  ground  only. 

Bompas,  Serjt.,  who  was  to  have  shown  cause   against   the 
rule,  not  having  received  his  instructions  in  time, 

Erie  and  Butt  were  heard  in  support  of  the  rule  : 

They  contended,  first,  that  the  circumstances  under  which  Creed 
had  employed  the  defendant  as  his  agent  to  sell  the  goods,  was  in 
effect  a  delivery  of  the  goods  to  him  within  the  third  section  of 
6  Geo.  IV.  c.  16,  which  makes  it  an  act  of  bankruptcy  if  a  trader 
**  shall  make,  or  cause  to  be  made,  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels,  with  intent  to  defeat  or 
delay  his  creditors."  If  it  were  otherwise,  a  trader  might  elude 
the  bankrupt  laws  and  favour  any  particular  creditor,  merely  by 
making  him  an  agent  for  sale,  and  allowing  him  to  receive  the 
proceeds,  instead  of  selling  or  transferring  goods  to  him  directly. 

Secondly,  there  might  be  a  fraudulent  transfer  of  goods  within 
the  meaning  of  the  statute,  notwithstanding  the  buyer  of  the  goods 
might  be  ignorant  of  the  fraud.  Citmmimf  v.  Baily  (i)  was  in 
point  on  that  head.  There,  a  banker  on  the  eve  of  stopping 
payment,  sent  a  bill  of  exchange  for  300/.,  the  property  of  the 
firm  to  which  he  belonged,  to  a  customer  who  had  paid  in  that 
amount  to  the  banker's  London  correspondent :  the  *customer  F  *63  ] 
knew  nothing  of  the  failing  circumstances  of  the  banker,  and  was 
innocent  of  any  fraud ;  yet  this  was  held  an  act  of  bankruptcy. 
So  in  Bevan  v.  Nunn  (2)  it  was  held,  that  under  6  Geo.  IV.  c.  16, 

(1)  31  H.  K.  438  (6  fiing.  363).  (2)  9  Bing.  107. 
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Hahwood  a  transfer  of  goods  in  satisfaction  of  a  bona  fide  debt,  made  volun- 
iurtlett.  tarily,  and  fli  contemplation  of  bankruptcy,  was  an  act  of  bankruptcy, 
and  was  not  protected  by  the  eighty-first  section,  though  made  more 
than  two  months  before  the  commission  issued.  In  Pearson  v. 
Graham  {\)y  the  defendant,  who  was  in  the  employment  of  the  bank- 
rupt, and  acting  under  a  general  authority,  sold  goods  of  his  after  an 
act  of  bankruptcy  of  which  the  defendant  knew  nothing,  was  held 
liable  in  trover  to  the  assignees.  Baxter  v.  Pritchard  (2),  Hone 
V.  Haycock  {2) y  Cooke  v.  Caldevott  {4),  and  HiU  v.  FarneU{5)f  which 
were  relied  on  for  the  defendant  at  the  trial,  might  be  dis- 
tinguished on  the  ground  that  in  those  cases  the  defendant  was 
the  fair  purchaser  of  the  goods,  and  protected  by  sect.  82  of 
6  Geo.  IV.  c.  16.     Here  the  defendant  was  a  conspirator  with 

the  bankrupt. 

Cin\  adv.  ndt. 

TiNDAL,  Gh.  J.  (after  stating  the  facts  as  ante) : 

The  only  question  which  arises  upon  this  state  of  facts  is, 
whether,  assuming  the  sale  of  the  bankrupt's  goods  to  have  been 
made  by  him  with  the  fraudulent  purpose  of  delaying  his  creditors 
for  his  own  benefit,  or  that  of  the  defendant,  such  sale  amounted 
to  an  act  of  bankruptcy,  where  the  purchaser  acted  bond  fide,  and 
in  ignorance  of  such  purpose  and  intention  of  the  bankrupt.  And 
we  are  of  opinion,  that  the  direction  of  the  learned  Judge  on  this 
point  was  correct. 

The  words  descriptive  of  an  act  of  bankruptcy  in  6  Geo.  IV. 
[  '^^  ]  c.  16,  s.  3,  are,  **  shall  make  or  cause  to  be  *made,  any  fraudulent 
gift,  delivery,  or  transfer,  of  any  of  his  goods  or  chattels,  with 
intent  to  defeat  or  delay  his  creditors.**  In  this  case  there  appears 
to  have  been  a  fraudulent  intent,  on  the  part  of  the  seller,  to  defeat 
his  creditors  for  the  benefit  of  the  defendant;  but  there  was  no 
gift,  delivery,  or  transfer  of  the  goods  to  the  defendant ;  he  being 
only  the  agent  of  the  seller,  by  whom  the  sale  to  the  buyers  was 
effected,  for  it  appears,  upon  the  evidence,  that  the  defendant  was 
merely  employed  to  procure  purchasers  for  the  goods,  the  goods 
remaining  in  the  possession  of  the  bankrupt  himself,  or  under  his 
control,  until  they  were  delivered  by  his  order  to  the  purchasers ; 
and  as  to  the  buyers,  there  was  not  any  transfer  or  delivery  to 
them  which  was  fraudulent  on  their  part. 

(1)  45  B.  B.  644  (6  Ad.  &  El.  899).        460,  «.). 

(2)  40  B.  B.  335  (1  Ad.  &  El.  456).  (4)  Moo.  &  Mai.  522. 

(3)  40  B.  B.  339,  w.  (1   Ad.  &  El.  (5)  9  R  &  C.  45. 
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Now  the  precise  question  whether  fraud,  on  the  part  of  the  HAawoos 
buyer,  was  a  necessary  ingredient  in  the  act  of  bankruptcy  con-  bartlktt. 
templated  by  the  statute,  came  under  the  consideration  of  the 
Court  of  King's  Bench  in  the  case  of  Baxter  v.  Pritchard  (i),  which 
Court,  after  full  discussion  and  time  taken  to  consider,  decided 
that  the  sale  of  the  whole  of  a  tradesman's  stock  to  a  bond  fide 
purchaser,  who  pays  a  fair  price  for  it,  in  ignorance  of  any  fraudulent 
intention  of  the  seller,  was  no  act  of  bankruptcy.  The  judgment 
was  pronounced  in  that  case  by  Lord  Dbnman,  who  had  entertained 
a  different  opinion  at  the  trial.  In  delivering  that  judgment  his 
Lordship  referred  to  the  case  of  Rose  v.  Haycock  (2),  in  which  Baron 
HuLLOCK  had  held,  that  the  mere  fact  of  selling  the  whole  of  a 
trader's  property  was  not,  of  itself,  an  act  of  bankruptcy  without 
proof  of  fraud;  and  to  Cooke  v.  Caldecott  (3),  where  Lord  Tenterden 
had  held,  that  a  sale  cannot  in  reason  be  held  to  be  a  fraudulent 
transfer,  unless  it  takes  place  under  such  circumstances,  *that  the  [  *65  ] 
buyer,  as  a  man  of  business  and  understanding,  ought  to  suspect 
and  believe  that  the  seller  means  to  get  money  for  himself  in 
fraud  of  his  creditors,  and  that  the  sale  is  made  for  that  purpose ; 
he  also  referred  to  other  cases  mentioned  in  the  report  above 
referred  to. 

Upon  the  ground,  therefore,  that  there  was  no  delivery  at  all  of 
any  goods  to  the  defendant,  and  so  far  as  the  question  turns  upon 
a  fraudulent  sale,  that  there  was  no  sale  which  was  fraudulent  on 
the  part  of  the  buyers,  we  think  there  was  no  act  of  bankruptcy 
proved,  and  that  the  rule  for  a  new  trial  must  be 

Discharged, 


BACKHOUSE  and  Another,  Assignees  op  Brown  and         1839. 
Graham,  Bankrupts,  v.  JONES  and  Another.  ^or^. 

(6  Bing.  N.  C.  65—68 ;  S.  C.  8  Scott,  148  ;  9  L.  J.  (N.  S.)  C.  P.  99.)  [  ««  ] 

The  fact  that,  after  a  fiat  had  been  sued  out,  certain  creditors  of  the 
bankrupt  delivered  up  to  the  assignees  goods  which  they  had  received 
from  the  bankrupt  before  the  fiat,  and  before  the  delivery  of  certain  goods 
by  the  bankrupt  to  defendant :  Held,  not  admissible  evidence  against 
defendant  in  an  action  of  trover  brought  against  him  by  the  assignees. 

Trover.     A  fiat   was  issued  against  the  bankrupts  in   March, 
1837,  upon  an  act  of  bankruptcy  committed  early  in  that  month. 
The  goods  in  respect  of  which  this  action  was  brought  were 

(1)  40  B.  B.  335  (1  Ad.  &  El.  456).        460,  n.). 

(2)  40  B.  B.   339,  w.  (1  Ad.  &  El.  (3)  Moo.  &  Mai.  522, 
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Baokhousb    delivered  to  the  defendants  by  the  bankrupts  in  January,  1837 ; 
Jones.        ^^^  *^®  plaintiffs  brought  the  action,  alleging  that  there  had^  been 
acts  of  bankruptcy  previous  to  that  delivery,  and  that  that  delivery 
was  in  itself  an  act  of  bankruptcy. 

Among  other  evidence  to  establish  those  propositions,  they  proved, 

at  the  trial  before  Alderson,  B.,  that  a  few  days  before  the  delivery 

to  the  defendants,  the  bankrupts  had  delivered  other  goods  to  other 

[  '66  ]       creditors,  which  goods,  or  their  value,  those  creditors,  after  the  *fiat 

had  been  issued,  returned  to  the  attorney  who  sued  it  out. 

This  evidence  was  objected  to,  as  amounting  to  no  more  than  a 
declaration  of  the  opinion  of  those  creditors  ;  but  the  objection  was 
over-ruled,  and  a  verdict  was  given  for  the  plaintiffs,  the  jury 
finding  that  the  delivery  of  the  goods  to  the  defendants  was  volantary 
and  in  contemplation  of  bankruptcy. 

E.  Alexander  moved  for  a  new  trial,  on  the  ground  that  the 
above  evidence  ought  not  to  have  been  received ;  that  the  verdict 
was  against  evidence ;  and  for  a  misdirection.  A  rule  nisi  was 
granted  on  the  first  point  only. 

Cresswell  and  Toftilinson,  who  showed  cause,  contended  that 
the  restoration  of  these  goods  was  an  act  done,  and  not  a  declaration 
of  opinion ;  that  it  was  connected  with  other  acts  done  by  the  bank- 
rupts about  the  time  they  delivered  the  goods  to  the  defendants,  and 
was  therefore  relevant,  even  as  against  the  defendants,  to  show  the 
circumstances  and  the  motives  of  the  bankrupts  at  that  time. 

R,  Alexander  and  Cowling^  in  support  of  the  rule,  argued  that 

the  conduct  of  other  creditors  could  be  no  part  of  the  ren  geshe  in 

the  delivery  to  the  defendants ;  that  unless  the  return  of  the  goods 

were  proved  to  show  the  opinion  of  the  other  creditors,  it  was  an 

immaterial  fact;  and  as  an  expression  of  opinion  it  was  not  evidence: 

Wi'ight  V.  Tatham  (i).  Hex  v.  Turner  (2). 

Cur.  adv.  n*/^ 

BOSANQTJET,  J.  : 

This  was  an  action  of  trover  tried  before  my  brother  Alderson  at 
[  *67  J  Liverpool,  at  the  last  *  Spring  Assizes,  when  a  verdict  was  found  for 
the  plaintiffs. 

Mr.  Alexander  moved  for  a  new  trial  upon  three  grounds,  first, 
for  the  improper  reception  of  evidence  ;  secondly,  on  the  weight  of 

(1)  4  Bing.  N.  0.  489.  (2)  Moody's  Grown  Cases,  347. 
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the  evidence  given  at  the  trial ;    thirdly,   for  misdirection  of  the    Backhouse 

J^^Jge-  JONE8. 

The  Court  refused  to  grant  any  rule  upon  either  of  the  two  last 
points ;  and  the  only  question  now  remaining  for  judgment  is, 
whether  certain  evidence  given  by  the  plaintiffs  was  improperly 
received.  The  plaintiffs  sought  to  recover  the  goods  in  question 
from  the  defendants  upon  two  grounds :  first,  that  acts  of  bankruptcy 
had  been  committed  prior  to  the  time  when  the  goods  came  into 
the  hands  of  the  defendants ;  and,  secondly,  that  the  delivery  of 
the  goods  to  the  defendants  was  made  by  way  of  voluntary  preference 
in  contemplation  of  bankruptcy,  which  subsequently  took  place. 
The  plaintiffs  endeavoured  to  prove  the  prior  acts  of  bankruptcy  by 
showing  the  delivery  of  goods  to  various  creditors  of  the  bankrupts ; 
and  on  this  part  of  their  case,  they  tendered  evidence  to  prove  that 
those  creditors,  after  the  fiat  had  issued,  returned  the  goods  received 
by  them,  or  their  value,  to  the  attorney  under  the  fiat.  This 
evidence  was  objected  to,  but  received,  as  tending  to  show  the  nature 
of  the  transactions  between  the  bankrupts  and  the  creditors,  upon 
which  the  plaintiffs  relied  as  acts  of  bankruptcy  previous  to  the 
delivery  of  the  goods  in  question  to  the  defendants. 

The  case  was  heard  before  my  brothers  Coltman  and  Erskine  and 
myself,  in  the  absence  of  the  Lord  Chief  Justice,  and  we  are  of 
opinion  that  the  acts  of  the  creditors,  after  the  fiat  had  issued,  were 
not  receivable  in  evidence  to  affect  the  defendants.  The  only  way 
in  which  their  conduct  bore  upon  the  case,  was  by  showing  their 
conviction  that  they  had  received  the  goods  under  circumstances 
which  did  not  entitle  them  to  keep  ^possession.  But  any  declaration  [  *6ft  ] 
of  their  opinion  made  by  themselves  after  the  fiat,  however  clearly 
expressed,  could  not  have  been  received  in  evidence ;  consequently, 
evidence  of  acts  done  by  them,  adduced  for  the  purpose  of  raising 
an  inference  respecting  the  previous  intentions,  either  of  themselves 
or  of  the  bankrupts,  must  be  inadmissible. 

The  jury  found  that  the  delivery  of  the  goods  in  question  to  the 
defendants,  was  both  voluntary  and  in  contemplation  of  bankruptcy; 
but  if  the  evidence  given  upon  the  other  part  of  the  case  was 
improperly  received,  the  verdict  cannot  stand ;  for  it  is  impossible 
to  say  that  it  may  not  have  had  an  effect  on  the  jury  in  coming  to 
their  conclusion  respecting  the  transaction  with  the  defendants. 

We  think,  therefore,  that  the  rule  for  a  new  trial  must  be  made 
absolute. 

RiLle  absolute. 
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1839.  DOE  D.  MAKCHANT  v.  EREINGTON. 

Nov.  13. 
(6  Bmg.  N.  C.  79—84 ;  S.  G.  8  Scott,  210 ;  9  L.  J.  (N.  S.)  C.  P.  9 ;  3  Jur.  1126.^ 

l  ^^  J  S.  being  possessed  of  chambers  in  Lincoln's  Inn,  to  which  he  had  been 

admitted  by  the  Benchers,  who  were  the  owners  of  the  fee  simple,  by  a 
deed,  reciting  that  he  was  seised  of  them  for  life,  conveyed  them  to  plaintiff, 
to  hold  during  the  life  of  S.  S.  continued  in  possession,  and  afterwards 
sun'endei'ed  thechambei's  to  defendant,  who  was  admitted  by  the  Benchers: 
Held,  that  defendant  was  not  estopped  to  deny  that  S.  was  seised  for  life. 

This  was  an  action  of  ejectment  to  recover  possession  of  a  set  of 
chambers  in  the  Old  Square,  Lincoln's  Inn.  The  cause  came  on 
to  be  tried  before  Tindal,  Ch.  J.  at  the  sittings  in  Middlesex  after 
Michaelmas  Term  last,  when  a  verdict  was  found  for  the  plaintiff 
subject  to  the  opinion  of  the  Court  upon  the  following  case : 

On  the  29th  of  July,  1833,  Simeon  John  Boileau  being  in  posses- 
sion and  occupation  of  a  set  of  chambers  in  the  Old  Square, 
Lincoln's  Inn,  of  which  he  claimed  to  be  seised  of  an  estate  for  bis 
own  life,  by  a  certain  deed  or  indenture  bearing  date  the  day  and 
[  *^^  ]  year  aforesaid,  ^and  made  between  the  said  S.  J.  Boileau  of  the 
first  part,  one  Thomas  Flight  of  the  second  part,  and  Jonathan 
Marchant  of  the  third  part, — after  reciting  therein  that  S.  J. 
Boileau  was  seised  or  well  entitled  for  an  estate  for  his  own  life  in 
or  to  the  said  chambers  or  appurtenances  and  hereditaments, — 
granted  to  Flight  an  annuity  for  99  years,  if  Boileau  should  so  long 
live,  charged  upon  the  said  chambers  ;  which  in  the  indenture 
were  described  to  be  in  the  possession  or  occupation  of  Boileau,  and 
to  which  he  was  admitted  by  the  Honourable  Society  of  Lincoln*s 
Inn  for  his  own  life  on  the  11th  of  May,  1832,  according  to  an 
order  made  at  a  council  held  the  same  day;  and  for  the  con- 
siderations mentioned  in  the  indenture,  by  the  direction  of  Flight, 
granted,  bargained  and  sold,  released  and  confirmed,  to  Jonathan 
Marchant,  the  said  chambers,  to  have  and  to  hold  the  same  during 
the  natural  life  of  the  said  S.  J.  Boileau,  and  for  all  the  estate, 
term,  and  interest  of  him  the  said  S.  J.  Boileau  therein  ;  but  upon 
the  trusts  therein  mentioned  concerning  the  same,  which  were  in 
fact  to  secure  the  said  annuity  and  charge.  The  annuity  deed  was 
duly  registered,  and  a  memorial  thereof  duly  enrolled  in  the  Court 
of  Chancery. 

Afterwards,  in  Michaelmas  Term,  1836,  the  defendant,  on  being 
applied  to  at  the  chambers,  stated  that  he  had  purchased  the  pro- 
perty of  Boileau,  who  gave  up  possession  of  the  chambers  to  the 
defendant  in  manner  hereinafter  mentioned,  w^hen  the  defendant 
took  possession  of  the  same. 
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The   annuity  was  in  arrear  when  the  action  of  ejectment  was       DoEd. 
commenced.  ^^ 

The  chambers  in  question  are  part  and  parcel  of  Lincoln's  Inn,  Erbington. 
and  the  fee  simple  of  them,  on  the  day  of  the  demise  in  the  declara- 
tion, was  vested  in  the  Benchers  of  Lincoln's  Inn  (i)  in  trust  for  the 
said  society.  According  *to  the  regulations  of  the  society,  persons  [  *si  ] 
admitted  to  the  chambers  in  the  Inn  must  be  members  of  the  Inn 
before  they  are  admitted,  and  the  o.nly  course  of  admission  to 
chambers  is  as  follows :  The  person  last  admitted  presents  a 
petition  to  the  Masters  of  the  Bench  for  the  time  being  for  permission 
to  surrender  his  chambers, — first  paying  all  his  arrears  of  dues  and 
duties, — and  that  the  person  who  is  to  succeed  him  may  be  admitted 
thereto  for  his  own  life ;  the  party  who  is  to  succeed  also  presents 
a  petition  to  the  said  Masters  to  be  so  admitted ;  and  thereupon,  if 
they  consent  to  the  petitions,  an  order  is  made  that  the  person  then 
admitted  may  have  leave  to  surrender,  and  that  the  person  who  is  to 
succeed  may  be  admitted  on  paying  the  fines  and  fees.  It  is  in  the 
discretion  of  the  Masters  for  the  time  being  to  make  such  orders 
respecting  the  admission  to  or  exclusion  from  chambers  in  the  Inn 
as  they  may  think  fit.  When  new  admissions  are  granted,  the  old 
admissions  are  not  delivered  up  or  inquired  for.  A  copy  of  the 
order  of  the  Masters  is  given  to  the  party  admitted,  setting  forth 
that  he  has  paid  his  alienation  fine.  The  conveyances  of  the  fee  to 
new  trustees  are  prepared  according  to  an  order  of  the  Masters,  and 
are  executed  at  uncertain  periods,  and  when  the  deaths  of  many  of 
the  last  trustees  render  the  appointment  of  new  trustees  expedient. 

In  Easter  Term,  1832,  Francis  Burnside,  a  barrister,  and  member 
of  Lincoln's  Inn,  was  the  person  admitted  to  the  chambers  in 
question  :  in  that  Term  he  and  Boileau,  who  was  also  such  barrister 
and  member,  presented  petitions  to  the  Masters  of  the  Bench ;  and 
on  the  11th  of  May  in  that  year  an  order  was  made  for  the  admis- 
sion of  Boileau.  In  Michaelmas  Term,  1883,  Boileau  and  the 
defendant,  being  respectively  barristers  and  members  of  Lincoln's 
Inn,  presented  their  petitions  *to  the  Masters  of  the  Bench,  and  on  [  ♦82  ] 
the  25th  of  November,  1833,  the  order  was  made  for  the  admission 
of  the  defendant. 

The  defendant  paid  his  alienation  fine ;  and  a  copy  of  the  Benchers' 
order  was  delivered  to  him,  which  stated  that  he  had  paid  the  fine. 

The  defendant  entered  upon  the  chambers,  and  has  held  them 
ever  since. 

(1)  [6'fc;  but  see  below  in  same  paragiapb. — F.  P.] 


732  1889.     C.  P.     6  BING.  N.  C.  82—88.  ^r.r. 

Dob  d.  The  question  for  the  opinion  of  the  Court  was,  whether  the  plaiii- 

^,  tiflf  was  entitled  to  recover  in  the  ejectment,  and  if  so,  the  verdict 

Ekbinoton.   Iqj.  IjJjq  plaintiff  was  to  stand;   otherwise  a  nonsuit   was   to   be 
entered. 

Ho(/ghi8f  for  the  lessor  of  the  plaintiff: 

It  may  be  admitted  that  the  legal  estate  in  these  chambers  is  in 
the  Benchers  of  Lincoln's  Inn,  as  trustees  for  the  society  ;  but,  as 
against  the  defendant,  the  lessor  of  the  plaintiff  is  entitled  to 
recover  by  estoppel :  the  defendant,  who  received  possession  from 
Boileau,  claims  under  him ;  and  is  in  respect  of  title  in  the  same 
situation  as  Boileau.  But  Boileau  having,  by  the  deed  of  July, 
1833,  recited  that  he  was  seised  for  life,  and  having  convej'ed  to 
Marchant  an  interest  during  his  life,  is  estopped  to  deny  that  he  had 
such  an  estate,  even  though  in  fact  he  had  nothing :  Trevivan  v. 
Lawrence  (i). 

(TiNDAL,  Ch.  J. :  The  defendant  does  not  claim  under  any  interest 
in  Boileau,  but  under  the  society  of  Lincoln's  Inn.) 

The  defendant  is  in  by  virtue  of  Boileau' s  surrender  to  the  society. 
It  is  laid  down  in  Co.  Litt.  59  b,  that  ''  the  lord  is  but  an  instru- 
ment to  admit  the  cestui  que  use,  for  no  more  passeth  to  the  lord 
but  to  serve  the  limitation  of  the  use,  and  the  cestui  que  use,  when 
he  is  admitted,  shall  be  in  by  him  tViat  made  the  surrender,  and 
not  by  the  lord." 

[  ♦83  ]  (TiNDAL,  Ch.  J. :    The  fallacy  is  in  the  assumptionj*that  Boileau 

passes  any  thing  by  the  surrender :  that  may  be  so  in  the  case  of 
copyholds,  but  in  other  cases  a  surrender  passes  no  estate  from  the 
surrenderor  but  such  as  is  in  him.) 

Still,  if  the  surrender  passed  nothing,  an  estoppel  may  arise 
out  of  an  act  \u  pais ;  Com.  Dig.  Estoppel ;  and  the  defendant 
is  concluded  by  the  payment  of  money  to  Boileau.  In  Right  v. 
Bucknell  (2)  Lord  Tenterden  referred  to  an  estoppel  in  the  same 
form  as  the  present  in  a  case  of  Bensley  v.  Burden  (3),  as  being 
conclusive  against  the  party  upon  an  allegation  of  a  particular 
fact. 

(1)  1  Salk.  276.  (3)  25  B.  R.  258  (2  Sim.  &  St.  519), 

(2)  36  E,  R.  5G3  (2  B.  &  Ad.  278). 
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TiNDAL,  Ch.  J. :  DOK  d. 

Mabchant 

The  case  has  properly  been  argued  on  the  ground  of  an  estoppel ;  ^- 

for  if  it  were  a  question  of  title  the  plaintiff  has  no  claim.  If 
Boileau  took  under  the  trustees  of  the  society  of  Lincoln's  Inn 
an  estate  at  will,  though  in  equity  he  might  expect  that  it  should 
continue  for  life,  that  expectation  was  determined  by  his  own  act 
when  he  surrendered  to  the  society.  The  plaintiff,  therefore,  can 
only  claim  under  the  estoppel  created  by  the  deed  of  July,  1888. 
Now  an  estoppel  applies  only  to  privies  in  estate :  it  is  laid  down 
in  Co.  Litt.  852  a,  **  First,  that  every  estoppel  ought  to  be  reciprocal, 
that  is,  to  bind  both  parties ;  and  this  is  the  reason,  that  regularly 
a  stranger  shall  neither  take  advantage,  nor  be  bound  by  the 
estoppel ; "  and  the  defendant  neither  claims  through,  nor  after, 
nor  from  Boileau :  an  act,  indeed,  was  to  be  done  by  Boileau,  but 
the  defendant's  estate  does  not  come  from  him,  but  from  the 
trustees  of  Lincoln's  Inn.  The  case  comes  nearer  to  that  put 
by  Sir  W.  Jones  in  Edwards  v.  Rogers  (i),  where  he  says,  **  If 
a  father  disseise  his  *son,  and  levy  a  fine,  this  fine  will  not  bind  [  *^^  ] 
the  son  as  heir  and  privy,  for  he  does  not  claim  from  his  father ; 
or  if  a  father  be  tenant  for  life,  remainder  to  his  son  in  fee,  and 
levy  a  fine,  this  will  not  bind  the  son  as  privy,  for  his  reversion ; 
or  if  the  father  levy  a  fine  of  the  lands  of  the  mother,  the  son  is  not 
bound." 

BOSANQUET,  J. : 

I  am  of  the  same  opinion,  on  the  short  ground  that  the  defendant 
does  not  claim  any  estate  from  Boileau. 

COLTMAN,  J. : 

I  am  of  opinion  that  the  defendant  did  not  take  under  Boileau ; 
and  even  in  the  payment  he  made  there  was  a  recognition  of  the 
title  of  the  society,  so  that  there  is  no  estoppel  between  him  and 
Boileau. 

Maule,  J. : 

There  may  be  a  question  as  to  the  estoppel  between  Boileau 
and  Marchant,  but  it  is  quite  clear  that  the  defendant  is  not 
bound  by  it. 

Judgm en t  for  defendant, 

(1)  SirW.  Jones,  4G0. 
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1839,  DEVAUX  AND  Another  v.  STEINKELLER. 
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[  84  ]  8  DowL  r.  C.  33.) 

A  representation  made  by  defendant  as  to  the  credit  of  a  firm  in  which 
he  was  partner:  Held  to  be  a  representation  as  to  the  credit  *'  of  another 
person,"  within  the  meaning  of  9  Geo.  IV.  c.  14,  s.  6. 

The  declaration  stated  that  the  plaintiffs  before  and  at  the  time 
of  the  committing  of  the  grievance  by  the  defendant  hereinafter 
mentioned,  carried  on  the  trade  and  business  of  merchants,  to  wit, 
at  London;    and  the   defendant  and   one   Darlincourt  and   one 

[  *Sb  ]  Ladame,  also  then  ^carried  on  the  trade  and  business  of  merchants 
at  Paris,  under  the  firm,  style,  and  description  of  Darlincourt  and 
Ladame  :  that  the  plaintiffs  and  the  said  firm  had  also  previously 
been  from  time  to  time  used  and  accustomed  to  have  certain 
dealings  with  each  other  in  the  way  of  their  said  trade  as  such 
merchants,  and  the  plaintiffs  had  also  been  previously  accustomed 
from  time  to  time  to  give  credit  to  the  said  firm  in  account :  that 
the  plaintiffs  at  the  time  of  the  committing  of  the  grievance  next 
mentioned  had  become  and  were  suspicious  of  the  credit  and  circum- 
stances of  the  said  firm,  and  also  had  then  become  and  were 
unwilling  to  have  further  dealings  with  them,  or  to  trust  the  said 
firm  and  give  them  further  credit;  and  would  not  so  have  done 
but  for  the  false  and  deceitful  representations  of  the  defendant; 
of  which  the  defendant  at  the  time  of  committing  the  grievance 
had  notice :  and  thereupon  the  defendant  so  being  a  partner  in  the 
said  firm  of  Darlincourt  and  Ladame,  on  the  1st  of  August,  1836, 
contriving  and  intending  to  deceive  and  defraud  the  plaintiffs,  and 
wrongfully,  deceitfully,  and  fraudulently  to  induce,  persuade,  and 
encourage  the  plaintiffs  to  deal  with  the  said  firm  in  the  way  of 
their  trade  and  business,  and  to  sell  and  deliver  to  the  said  firm 
divers  goods,  wares,  and  merchandizes  on  trust  and  credit,  falsely, 
fraudulently,  and  deceitfully  then  asserted  and  represented  to  the 
plaintiffs  that  the  said  firm  was  trustworthy:  by  moans  of  which 
false,  fraudulent,  and  deceitful  assertion  and  representation  the 
defendant  did  then  and  there  fraudulently  and  deceitfully  induce, 
persuade,  and  encourage  the  plaintiffs  to  deal  with  and  to  trust  and 
to  give  credit  to  them  in  that  behalf,  and  to  sell  and  deliver  to  them 
divers  goods,  wares,  and  merchandizes  upon  trust  and  credit :  thai 
the  plaintiffs,  confiding  in  and  giving  credit  to  the  said  assertion  and 
representation  of  the  defendant,  and  believing  the  same  to  be  true, 

[  *S6  ]       and  not  knowing  the  *contrary  thereof,  did  afterwards,  to  wit,  on  &c., 
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deal  with  the  said  firm  in  the  way  of  their  trade  and  business,  and 
did  trust  and  give  credit  to  them  in  that  behalf,  and  did  sell  and 
deliver  to  them  divers  goods,  wares,  and  merchandizes  to  a  large 
amount,  to  wit,  to  the  amount  of  3,0002.,  upon  trust  and  credit ;  and 
did  also,  during  the  period  last  aforesaid,  make  certain  payments 
for  and  on  account  and  for  the  use  of  the  said  firm,  at  their  request, 
to  a  certain  other  large  amount,  to  wit,  the  amount  of  500L  : 
whereas,  in  truth  and  in  fact,  at  the  time  of  the  defendant  making 
his  said  assertion  and  representation,  the  plaintififs  could  not  safely 
trust  and  give  credit  to  the  said  firm,  nor  could  the  plaintiffs  safely 
sell  and  deliver  to  them  any  goods,  wares,  and  merchandizes  upon 
trust  and  credit,  nor  were  they  then  trustworthy ;  and  the  defendant, 
when  he  made  his  said  last-mentioned  assertion  and  representation, 
well  knew  the  same.  That  the  said  firm  had  not,  nor  had  any 
other  person  on  the  behalf  of  the  said  firm,  paid  to  the  plaintiffs 
the  said  several  sums  of  money  so  due  to  the  plaintiffs  for  the 
goods,  wares,  and  merchandizes,  and  for  money  so  by  them  paid 
as  aforesaid,  or  any  part  thereof,  but  on  the  contrary  thereof  the 
said  firm  was,  and  still  is,  wholly  unable  to  pay  the  same,  or  any 
part  thereof,  to  the  plaintiffs ;  and  the  same  was  wholly  lost  to  the 
plaintiffs. 

There  was  a  second  count  in  trover. 

Plea.  That  the  alleged  grievance  in  the  declaration  mentioned 
was  a  representation  alleged  to  have  been  made  by  the  defendant 
to  the  plaintiffs  concerning  the  credit  and  ability  of  certain  persons 
trading  under  the  firm  of  Darlincourt  and  Ladame,  to  the  intent 
that  the  said  firm  might  obtain  credit  from  the  plaintiffs  thereupon, 
and  that  such  representation  was  not  made  in  writing  signed  by 
the  defendant  according  to  the  form  of  the  statute  in  such  case 
made  and  nrovided.    Verification. 

Demurred  and  joinder. 
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BarstoWy  in  support  of  the  demurrer  : 

The  plaintiffs  are  entitled  to  sue,  there  having  been  fraud  on  the 
part  of  the  defendant,  and  damage  resulting  from  it  to  the  plaintiffs: 
Com.  Dig.,  Action  on  the  Case  for  Deceit,  A.  1,  Pasley  v.  Freeman  (i), 
Haycrajt  v.  Creasy  (2),  Dohelly.  Stevens  (s).  If  so,  the  plea  is  ill. 
The  statute  9  Geo.  lY.  c.  14,  s.  6,  enacts,  ''that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of  any 


(1)  IE.  R.  634  (3  T.  R.  51). 

(2)  6  R.  R.  380  (2  Ea8t,  92). 


(3)  27  R.  R.  441  (3  B.  &  C.  623). 
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representation  or  assurance  made  or  given  concerning  or  relating  to 
the  character,  conduct,  credit,  &c.  of  any  other  person,  unless  such 
representation  be  made  in  writing,"  &c.  Here'  the  representation 
was  as  to  the  character  and  credit  of  a  firm  of  which  the  defendant 
was  a  member ;  it  was  therefore,  in  effect,  a  representation  of  his 
own  character  and  credit,  and  not  of  the  character  and  credit  of 
another.  Besides,  the  Statute  of  Frauds  must  be  looked  to  as  a 
key  to  interpret  the  meaning  of  9  Geo.  IV.  c.  14 :  per  Parke,  B., 
in  Lyde  v.  Barnard  (i) ;  the  latter  statute  does  not  require  that  a 
representation  shall  be  reduced  to  writing,  unless  it  relate  to  a 
contract  which  ought  to  be  in  writing  under  the  Statute  of  Frauds ; 
and  the  fourth  section  of  that  statute  would  not  require  that  a  con- 
tract by  the  defendant  on  behalf  of  himself  and  partners  should  be 
reduced  to  writing,  in  order  to  give  it  validity. 

Peter sdorff,  contra  : 

Either  the  declaration  is  ill,  or  the  plea  good.  If  the  defendant*^ 
representation  applies  to  his  own  solvency,  the  plaintiff  ought  to 
have  declared  on  it  as  a  warranty ;  for,  unless  they  amount  to  a 
warranty,  representations  made  by  a  vendor  create  no  liability : 
*Ckandelor  v.  Lopiis  (2),  Rosivell  v.  Vaughan  (3),  Bayly  v.  Merrel  (4) : 
if  it  applies  to  the  credit  of  others,  it  ought  to  have  been  in  writing. 
But  if  this  action  be  maintainable,  a  plaintiff  may,  in  all  cases, 
harass  his  debtor  with  two  actions  in  respect  of  the  same  demand ; 
one  for  the  price  of  the  goods ;  the  other  for  the  purchaser's  mis- 
representation of  his  own  solvency.  Those  actions  might  be 
pending  at  the  same  time,  though  the  jury  would  have  no  means 
of  ascertaining  what  damages  they  should  give  in  either  till  the 
result  of  the  other  was  known.  Parties  cannot  vary  their  rights  by 
substituting  one  form  of  action  for  another :  Jennings  v.  Rundall  (5). 

Barstow,  in  reply : 

The  difficulty  of  estimating  the  damages  would  not  prove  that 
the  action  does  not  lie  :  that  difficulty  often  exists  in  the  case  of  an 
action  against  a  sheriff  for  an  escape. 

TiNDAL,  Ch.  J. : 

It  is  unnecessary  to  advert  to  the  objection  which  has  been  raised 
to  the  declaration ;  and  I  give  no  opinion  on  the  point  whether  or  not 

(1)  46  E.  R.  '269  (1  M.  &  W.  101,  (3)  Cro.  Jac.  196. 
115).  (-1)  Cro.  Jac.  386. 

(2)  Cro.  Jac.  4.  {o)  4  B.  E.  680  (8  T.  E.  335). 
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such  an  action  is  maintainable ;  because  it  seems  to  me  clear  that 
this  plea  is  an  answer  to  the  present  action.  The  stress  of  the 
argument  for  the  plaintiif  is,  that  the  sixth  section  of  9  Geo.  IV. 
c.  14,  is  confined  to  cases  where  the  contract  is  required  by  the 
Statute  of  Frauds  to  be  in  writing ;  and  it  is  then  urged  that,  as 
the  defendant  might  have  bound  himself  and  partners  without  any 
written  contract,  he  may  be  responsible  for  his  representation, 
though  not  made  in  writing.  I  think,  however,  that  the  sixth 
section  is  not  confined  to  cases  under  the  Statute  of  Frauds,  which 
is  not  mentioned  in  the  Act  till  afterwards.  The  sixth  section  says, 
**  No  action  shall  be  brought  whereby  *to  charge  any  person  upon 
or  by  reason  of  any  representation,  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  &c.  of  any 
other  person,  unless  such  representation  be  made  in  writing/'  &c. 
It  appears  by  the  declaration  that  the  representation,  here,  was  made 
by  the  defendant  alone ;  that  he  was  in  partnership  with  two  others; 
and  that  the  representation  was  that  the  firm  was  trustworthy; 
not  that  he  alone  was,  but  that  he  and  others  were.  If  the  repre- 
sentation had  been  confined  to  the  two  others,  there  can  be  no 
doubt  it  would  have  been  within  the  statute ;  and  it  is  not  the  less 
a  representation  of  the  solvency  of  the  two  because  he  adds  himself. 
I  think,  therefore,  that  this  was  a  representation  as  to  persons  who 
are  not  parties  to  this  action ;  and  that  it  was  a  representation  as 
to  the  credit  of  others,  within  the  meaning  of  the  statute. 
Our  judgment  must  be  for  the  defendant. 


Devaux 

0. 

Stein- 

KELLER. 
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BOSANQUET,  J.  : 

I  was  struck,  at  first,  with  the  observation  that  the  object  of  the 
statute  was  to  give  further  e£fect  to  the  Statute  of  Frauds,  and 
expected  to  have  found  a  recital  of  that  statute  in  the  sixth  section ; 
but  it  is  not  till  after  that  section  that  any  mention  of  the  Statute 
of  Frauds  occurs ;  and  I  think  the  present  case  falls  within  the 
words  and  spirit  of  the  sixth  section.  The  declaration  states  that 
the  defendant  represented  the  firm  as  trustworthy.  It  is  true,  that 
he,  being  a  partner,  the  goods  obtained  upon  the  faith  of  the  repre- 
sentation were  delivered  to  him  as  well  as  to  his  partners ;  but  it 
would  be  extraordinary  if  the  statute  should  be  defeated  with  respect 
to  representations  as  to  the  ccedit  of  a  firm,  because  the  party 
making  them  happens  to  be  one  of  the  partners.  I  think  that  such 
a  representation  is  a  representation  as  to  the  credit  of  others, 
within  the  meaning  of  the  statute. 


R.R. — VOL.  LIV. 
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COLTMAN,  J.  : 

I  am  of  the  same  opinion.  I  think  this  falls  within  the  words 
and  the  spirit  of  the  Act,  and  I  am  not  disposed  to  fritter  away  the 
effect  of  so  beneficial  an  enactment.  The  representation  was,  no 
doubt,  a  representation  as  to  the  credit  of  the  defendant ;  but  it 
was  also  a  representation  as  to  others,  to  the  intent  that  they  might 
obtain  credit  for  goods  purchased. 

Maule,  J.  having  been  of  counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  defendant. 


18S9. 
Ni/v.  13 

[SO] 


[•91  ] 


PISANI  V.  LAWSON. 

(6  Bing.  N.  C.  90—97 ;  8.  C.  8  Scott,  182 ;  9  L.  J.  (N.  S.)  C.  P.  12  ;  3  Jur.  1153  ; 

8  Dowl.  P.  C.  57.) 

An  alien  friend,  though  resident  abroad,  is  entitled  to  sue  in  England 
for  a  libel  published  concerning  him  in  England. 

The  declaration  stated  that,  before  the  time  of  the  committing 
the  grievances  by  the  defendant  hereinafter  mentioned,  to  wit,  on 
the  1st  of  January,  1837,  and  from  thence  continually  until  and  at 
the  time  of  the  committing  the  said  grievances  by  the  defendant, 
our  sovereign  lord  King  "William  the  Fourth  was,  and  our  sovereign 
lady  the  Queen  still  is,  on  terms  of  peace  and  amity  with  the 
Ottoman  Porte ;  that  during  all  the  time  last  aforesaid  the  Bight 
Honourable  John  Brabazon,  Lord  Ponsonby,  was,  and  still  is, 
ambassador  from  our  said  late  lord  the  King  to  the  said  Ottoman 
Porte,  the  said  Ottoman  Porte  being,  during  all  the  time  aforesaid,  a 
foreign  power  on  terms  of  peace  and  amity  with  his  late  Majesty ; 
that  the  said  Lord  Ponsonby,  during  all  the  time  aforesaid,  was, 
and  still  is,  the  chief  of  the  English  Embassy  at  Constantinople ; 
that  there  were,  during  all  the  time  aforesaid,  and  still  are,  ^certain 
persons,  called  dragomans,  or  interpreters,  of  which  said  drago- 
mans or  interpreters  a  certain  limited  number,  to  wit,  five,  were 
during  all  the  time  aforesaid,  and  still  are,  employed  by  the  British 
Government  in  the  service  of  the  said  Lord  Ponsonby,  being  such 
ambassador  as  aforesaid,  as  dragomans  or  interpreters  to  and  of  him 
the  said  Lord  Ponsonby,  as  such  ambassador  as  aforesaid,  and  to  and 
of  the  said  British  Embassy  at  Constantinople,  for  certain  reward  to 
them  the  said  last  mentioned  dragomans  or  interpreters  respectively 
in  that  behalf;  that  the  plaintiff,  during  all  the  time  aforesaid, 
was,  and  still  is,  one  of  the  said  last  mentioned  five  dragomans  or 
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interpreters ;  that  the  employment  of  the  said  plaintiff  as  one  of  the  Pisani 
said  five  dragomans  or  interpreters  is,  and  during  all  the  time  afore-  lawson 
said  was,  an  office  of  considerable  trust  and  responsibility,  and  could 
not  nor  can  be  properly  executed  without  skill  and  fidelity  on  the 
part  of  the  person  holding  it ;  and  is  also,  and  dufing  all  the  time 
aforesaid  was,  a  situation  of  considerable  value,  profit,  and  emolu- 
ment ;  that  the  plaintiff,  during  all  the  time  aforesaid,  behaved 
with  skill  and  fidelity  in  the  execution  of  his  said  employment,  and 
had  never  shown  any  incapacity,  or  been  guilty  of  any  dishonesty 
in  his  conduct  or  behaviour  therein :  yet  the  said  defendant,  well 
knowing  the  premises,  printed  and  published,  and  caused  and 
procured  to  be  printed  and  published,  of  and  concerning  the 
said  plaintiff,  as  one  of  the  said  five  dragomans  or  interpreters,  and 
of  and  concerning  the  said  five  dragomans  or  interpreters,  of  whom 
the  said  plaintiff  was  and  is  one  as  aforesaid,  and  of  and  concerning 
the  behaviour  and  conduct  of  the  said  plaintiff  and  the  said  other 
dragomans  or  interpreters,  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel ; — (the  declaration,  after  setting  out  the  libel, 
concluded), — by  means  of  the  committing  of  which  said  grievances  by 
the  defendant  as  *aforesaid,  the  plaintiff  was  greatly  injured  in  his  [  *^2  ] 
good  name,  fame,  and  credit,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  insomuch  that  divers  persons,  by  reason  of 
the  committing  the  grievances  by  the  defendant  as  aforesaid, 
suspected  and  believed,  and  still  do  suspect  and  believe  the  said 
plaintiff  to  have  shown  incapacity,  and  to  have  been  guilty  of  dis- 
honesty in  his  said  employment,  and  by  reason  of  the  committing 
the  grievances  by  the  defendant  as  aforesaid,  from  thence  hitherto, 
wholly  refused,  and  still  do  refuse,  to  have  any  transactions, 
acquaintance,  or  discourse  with  the  said  plaintiff,  as  they  would 
otherwise  have  had ;  and  the  said  plaintiff,  by  reason  of  the  com- 
mitting of  the  grievances  by  the  defendant  as  aforesaid,  had  been 
greatly  injured  in  his  said  employment,  and  had  been  and  was 
otherwise  greatly  injured. 

Plea,  that  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  said  supposed  grievances  in  the  said  declaration  mentioned, 
was,  and  still  is,  an  alien  born,  that  is  to  say,  at  Constantinople,  in 
the  dominions  of  the  Ottoman  Porte,  and  there  was,  and  still  is, 
resident  and  living  out  of  this  kingdom,  and  within  the  dominions 
of  the  Ottoman  Porte,  at  parts  beyond  the  seas,  to  wit,  at  Con- 
stantinople aforesaid ;  that  the  plaintiff  had  never  been  domiciled, 
or  naturalised,  or  made  a  denizen  within  the  dominions  of  our 

47—2 


740  1B39.     C.  P.     6  BING.  N.  C.  92—94.  'r.r. 

PisAM  sovereign  lady  the  Queen,  or  been  in  obedience  or  subject  to  the 
lawson.  laws  or  customs  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  of  any  of  the  countries  or  territories  comprised  within 
the  last  mentioned  dominions;  that  the  plaintiff  had  never  used 
or  exercised,  and  did  not  now  use  or  exercise  trade  as  a  merchant 
into  or  from  any  part  of  the  said  kingdom  or  of  the  said  countries 
and  territories ;  and  that  the  plaintiff  was  not  now  in  the  allegiance 
of  our  lady  the  Queen,  or  in  any  manner  subject  to  her  laws. 
Verification, 
r  93  ]  Demurrer,  for  that  the  alienage  of  the  plaintiff,  stated  in  the 

said  plea,  did  not,  nor  did  any  of  the  matters  stated  in  the  plea, 
show  any  incapacity  or  disability  in  the  plaintiff  to  maintain  this 
action:  that  the  plea  was  a  dilatory  plea,  and  contained  matter 
only  pleadable  in  abatement,  but  was,  nevertheless,  pleaded  in  bar  of 
the  action ;  that  the  plea  did  not  show  or  aver  that  the  plaintiff 
was  not  in  England  when  he  commenced  this  action  ;  that  the  plea 
was  double,  and  bad  for  duplicity ;  and  was  in  other  respects 
uncertain,  informal,  and  insufficient. 
Joinder, 

J.  ir.  Smith,  in  support  of  the  demurrer,  argued  that  this  action 
lay  for  an  alien  friend :  Bro.  Abr.  Nonabilitie,  pi.  62,  Denizen  and 
Alien,  pi.  10,  Vin.  Abr.  Alien  A.  It  was  laid  down  in  Dyer,  2  b, 
that  an  action  of  debt  lay  for  an  alien  friend  resident  in  France ; 
and  in  Com.  Dig.  Alien,  C.  5,  an  action  of  slander.  R,  v.  Peltier  (i) 
was  decided  on  the  same  principle,  which  is,  that  it  would  excite 
hostile  feelings  and  prove  a  great  public  detriment,  if  foreigners 
could  be  libelled  or  slandered  with  impunity  by  any  persons  in  this 
country.  No  inconvenience  could  ensue  to  the  defendant,  for,  if 
necessary,  the  Court  would  call  on  the  plaintiff  to  give  security  for 
costs,  as  the  Court  of  Queen's  Bench  had  recently  done  in  the  case 
of  Otho,  King  of  Greece.  At  all  events  the  alienage  ought  to  have 
been  pleaded  in  abatement.  (The  Court  having  pronounced  no 
opinion  on  this  point,  the  argument  is  omitted.) 

Piatt,  contra,  admitted  that  protection  was  afforded  in  England 

to  merchant  strangers:  Magna  Charta,  cap.  30;  2  Inst.  57 ;  11  Edw.I. 

[  *9^  ]        Statute  de  Mercatoribus ;  *13  Edw.  I.     But  that  was  only  a  case  of 

exception,  for  the  general  rule  as  established  by  Cabin's  case  (2), 

and  Wells  v.  WiUiavis  (3),  was  that  ligeance  and  protection  were 

(1)  Selw.  N.  P.  1041.  (3)  1  Salk.  46. 

(2)  7  Co.  Eep.  1. 
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correlative:  the  plaintiff  was  not  within  the  ligeance,  and  there-  Pisaki 
fore  not  entitled  to  the  protection  of  the  Courts  belonging  to  the  lawbon. 
sovereign  of  this  country.  The  action  of  debt  in  Dyer,  2  b,  was 
probably  brouglit  by  a  merchant ;  and  though  Comyns  laid  it  down 
generally  that  an  action  of  slander  lay  for  an  alien  friend,  the 
authority  he  referred  to  was  Tirlot  v.  Morris  (i),  where  the  plaintiff 
was  a  merchant,  and  it  did  not  appear  whether  he  was  resident  in 
England  or  elsewhere,  at  the  time  of  the  action.  li,  v.  Peltier  was 
a  criminal  information  for  a  libel  on  a  foreign  potentate,  which 
might  have  involved  the  nation  in  the  calamity  of  war,  and,  there- 
fore, did  not  apply  to  the  case  of  a  private  individual.  It.  v.  Lord 
George  Gordon  (2)  and  It.  v.  Vint(s)  proceeded  on  the  same  principle. 
If  the  present  action  lay  for  ordinary  persons,  foreigners  might 
combine  to  put  down  fair  discussion  in  this  country. 

(TiNDAL,  Ch.  J.:  That  cannot  be,  because  fair  discussion  is  no 
libel.) 

At  all  events  the  plaintiff  ought  to  show  ligeance,  either  as  a  natural 
born  subject,  as  a  denizen,  or  as  a  resident  in  this  country. 

(TiNDAL,  Ch.  J. :  Suppose  an  action  brought  in  this  Court  by  a 
Frenchman  at  Paris,  for  money  advanced  by  him  to  an 
Englishman.) 

The  money  being  bona  he  might  have  a  right  to  recover  it  in  our 
Courts. 

(TiNDAL,  Ch.  J. :  Suppose  an  Englishman  beats  a  Frenchman  at 
Boulogne,  and  then  comes  to  England,  would  not  the  Frenchman 
have  a  right  to  sue  for  the  assault  in  our  Courts  ?) 

That  question  may  be  answered  by  supposing  the  case  of  a  slave, 
imprisoned  in  the  United  States  of  America  ;  could  *he  sue  for        [  •So  ] 
redress  in  the  Courts  of  this  country? 

(TiNDAL,  Ch.  J. :  Here,  the  injury  is  inflicted  by  a  person 
resident  in  this  country,  and  the  plaintiff  by  suing  him  in  our 
Courts,  sues  according  to  the  laws  of  this  country.) 

In  Vin.  Abr.  Alien,  H.,  it  is  laid  down  that  alien  mr  is  no  plea, 
because  merchants  might  bargain  to  sell  their  merchandize,  and 

(1)  1  Bulstr.  i;34;  Yelv.  198.  ^3)  Ibid. 

(2)  1  Ku68.  on  Crimes,  233. 
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PisAKi       the  bargain  would  be  good.     The  right  to  sue,  therefore,  must  be 
Lawson.      confined  to  such  aliens  as  are  merchants. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  present  action  is  maintainable,  although 
brought  by  an  alien  not  residing  within  the  Queen's  dominions. 
With  respect  to  real  actions,  it  has  always  been  held  that  no  alien 
can  sustain  one,  because  he  is  disqualified  by  the  law  to  hold  land  (i). 
But  this  is  a  personal  action,  for  an  injury  done  within  this  realm ; 
and  so  long  ago  as  the  19th  of  Henry  VIII.,  I  read  in  a  ease 
reported  in  Dyer,  page  2,  that  an  alien  living  in  France  having 
brought  a  writ  of  debt,  and  the  defendant  having  demanded 
judgment  if  he  was  bound  to  answer,  the  plaintiff  being  out  of  the 
King's  dominions,  this  Court  held  that  the  plea  furnished  no 
answer  to  the  action.  Now,  that  case  in  the  generality  of  its  terms 
comprehends  the  present.  Then,  there  is  Tirlot  v.  Morris,  the 
case  in  Bulstrode,  relied  on  for  the  defendant,  where  an  alien 
brought  an  action  for  scandalous  words,  namely,  for  saying  of  him 
that  he  was  a  bankrupt :  it  was  answered,  that  the  plaintiff  was  an 
alien  born,  he  being  a  stranger  merchant,  and  residing  out  of  the 
kingdom  :  Mr.  Justice  Williams  tliought  the  action  would  not  lie ; 
but  the  other  three  Judges  of  the  Court  held  that  it  did ;  and  that 
an  alien  friend  might  well  maintain  all  actions  personal,  such  as 
assault  and  battery,  &c.  So  that  the  Court  did  not  take  the  dis- 
tinction now  supposed  between  an  action  for  defamation,  and  an 
[  *96  ]  action  in  respect  of  goods,  or  brought  by  the  plaintiff  in  *the 
character  of  a  merchant.  It  would  present  our  laws  in  a  ver}* 
unfavourable  light  to  strangers,  if  they  were  to  be  told  that  they 
can  obtain  no  redress  for  an  injury  inflicted  on  them  in  this 
country,  whereas  if  they  come  here,  but  for  an  instant,  they  owe 
such  obedience  to  those  laws  as  to  become  liable  for  any  wrong 
done  by  themselves. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  It  is  said  by  this  plea,  that  the 
plaintiff  is  under  a  personal  disability ;  that  he  is  an  alien,  and  has 
never  been  in  this  country,  and  that  therefore  he  can  maintain  no 
action  here,  protection  and  allegiance  being  reciprocal.  Now  it  is 
clear,  from  the  cases  cited,  that  this  proposition  is  not  universally 
true ;  because  it  has  been  decided  in  one  case,  that  an  alien  mav 

(1)  But  see  now  the  Natiuulizatioii  Act,  1670  (33  »S:  34  Vict.  c.  14)-  E.  C. 
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maintain  an  action  for  slander,  although  not  living  in  the  King's  Pisani 
dominions;  and,  in  another  (read  by  the  Chief  Justice),  that  a  lawson. 
native  of  France — whether  he  was  a  merchant  or  not,  does  not 
appear, — might  maintain  an  action  of  debt,  though  he  resided  in 
France.  It  is  admitted,  that  if  he  had  come  to  this  country  he 
would  be  entitled  to  protection.  Now,  if  merely  coming  here  for 
one  hour  an  alien  would  be  entitled  to  maintain  such  an  action,  it 
would  be  strange  indeed  if  the  present  plaintiff  could  not  maintain 
it :  for  what  does  the  declaration  state  ?  That  the  plaintiff  was  in 
the  confidential  employ  of  Lord  Ponsonby  and  the  British  Govern- 
ment, at  the  time ;  and  that  the  libel  is  published  of  him  in  that 
character.  If  the  Courts  in  this  country  will  not  protect  a  party  in 
this  situation,  I  know  no  case  in  which  any  person  not  a  natural 
born  subject  of  this  realm  can  expect  protection. 

COLTMAN,  J. : 

I  consider  that  it  would  be  disgraceful  to  the  laws  of  this  country 
if  the  plaintiff  could  not  maintain  this  action.  As  it  stands  on  the 
record  at  present,  *the  plaintiff  is  libelled  by  a  person  in  this  [  *^7  3 
country ;  and  it  is  said  that,  because  he  is  an  alien,  he  can  main- 
tain no  action  for  it.  The  burthen  is  cast  upon  the  defendant,  to 
show  why  he  is  exempted  from  the  ordinary  rule.  But  no  authority 
has  been  cited,  nor  any  reason  offered,  except  that  the  plaintiff  is 
an  alien.  That  is  not  sufficient,  for  it  would  apply  equally  in  the 
case  of  the  alien^merchant,  which  shows  that  ho  such  ground  of 
defence  is  valid;  and  this  is  not  the  time  when  I  should  feel 
disposed  to  narrow  the  free  intercourse  which  ought  to  exist  between 
friendly  nations. 

Maule,  J. : 

I  concm*  with  the  rest  of  the  Court.  It  is  not  true  that  an  action 
does  not  lie,  except  for  one  in  the  Queen's  ligeance;  actions  of 
trover  have  constantly  been  brought  by  foreigners.  No  authority 
has  been  cited  to  show  that  such  an  action  cannot  be  sustained ; 
but  even  if,  in  general,  an  alien  could  not  sue,  there  is  good  reason 
why  the  present  plaintiff  should  be  entitled  to  do  so,  filling  the 
office  which  he  does  in  the  employment  of  the  British  Government. 

Judgment  for  the  plaintiff. 
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1839.  GOLDSTONE  and  JAY,  Executors  of  Ann  Tovby,  v. 


Aov.  14. 


THOMAS  TOVEY. 


[  ^^  ]  (6  Bing.  N.  C.  98—101 ;  S.  C.  8  Scott,  394  ;  3  Jur.  1175.) 

In  an  action  against  defendant  as  acceptor  of  a  bill  of  exchange,  no 
evidence  being  given  in  whose  hand  the  acceptance  was  written  :  Held,  that 
the  circumstance  of  the  bill  having  been  paid  by  the  drawer,  and  the 
amount  of  it  obtained  on  discount  by  defendant's  wife  having  been  applied 
by  her  in  discharge  of  his  debts,  was  not  sufficient  to  prove  that  he  had 
sanctioned  the  acceptance. 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill  of 
exchange  for  lOOZ.,  drawn  in  November,  1836,  by  Ann  Tovey  the 
testatrix,  payable  three  months  after  date ;  and  for  400i.  paid  by 
the  plaintiffs  as  executors  of  Ann  Tovey,  to  the  defendant's  use. 

Flea,  as  to  the  bill  of  exchange,  that  the  defendant  did  not 
accept,  and,  as  to  the  rest  of  the  demand,  nan  assumjysit. 

The  bill  was  paid  by  Ann  Tovey,  in  February,  1837,  and  the 
400Z.  by  the  plaintiffs,  as  her  executors,  after  her  decease,  in  July 
in  the  same  year,  being  the  amount  of  a  promissory  note  for  100{., 
made  in  February,  1837 ;  another  for  200/.,  made  on  the  6th  of 
April,  1837 ;  and  another  for  lOOZ.,  made  on  the  19th  of  April  in 
tlie  same  year ;  which  instruments  purported  to  be  the  joint  and 
several  notes  of  the  defendant  and  Ann  Tovey. 

The  question  between  the  parties  was,  whether  the  amount  paid 
on  the  bill  and  promissory  notes  was  a  gift  from  Ann  Tovey  to  the 
defendant,  or  advanced  to  him  as  a  loan. 

At  the  trial  before  Tindal,  Ch.  J.  no  proof  was  given  by  whom 
the  defendant's  name  was  written  on  the  bill  of  exchange.  But  the 
plaintiffs  showed 

That  the  defendant's  name  was  subscribed  to  the  promissory  notes 
by  his  wife  :  that  he  was  an  innkeeper ;  that  bis  wife  chiefly  con- 
ducted the  business  of  the  inn ;  and  that  she  had  given  the  bill  of 
exchange  and  the  notes  to  creditors,  in  discharge  of  debts  incurred 
in  carrying  on  the  concern. 
[  *99  ]  It  was  proved  on  the  other  side,  that  Ann  Tovey  was  *step-mother 

to  the  defendant,  who,  in  1836  and  1837,  was  in  embarrassed 
circumstances.  When  she  drew  the  bill,  in  November,  1836,  she 
told  a  banker,  who  discounted  it,  that  it  was  drawn  on  her  own 
account,  to  assist  the  defendant ;  and  when  she  put  her  name  to 
the  notes  of  February  and  April,  1837,  she  signed  letters  written 
by  the  defendant's  wife  in  her  name  to  the  creditors  to  whom  the 
notes  were  paid,  stating  that  the  amount  of  them  was  a  gift  from 
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her  to  the  defendant;  towards  whom,  it  appeared,  she  had,  on    Goldstonb 
several  occasions,  expressed  her  good  will.  Tovey. 

About  the  end  of  April,  1837,  she  was  seized  with  a  paralytic 
stroke,  when  the  plaintiffs — her  apothecary  and  attorney — took 
possession  of  her,  and  excluded  the  defendant  and  his  family  from 
her  house  for  nearly  three  months,  till  she  was  in  the  act  of  death, 
and  senseless. 

The  Chief  Justice  told  the  jury  he  considered  the  evidence 
insufficient  to  warrant  a  verdict  for  the  plaintiffs  as  to  the  count  on 
the  bill  of  exchange,  there  being  no  proof  that  the  defendant  had 
authorised  his  wife  to  affix,  or  to  cause  any  other  person  to  affix, 
his  acceptance  to  a  bill  of  exchange,  nor  even  who  the  person  was 
that  had  affixed  it  to  the  present  bill ;  but  that,  with  respect  to  the 
400f.  paid  by  the  plaintiffs  to  the  defendant's  use,  the  question  was, 
whether  Ann  Tovey  made  the  promissory  notes  as  a  gift  to  the 
defendant,  or  as  a  loan. 

A  verdict  was  found  for  the  defendant,  which 

Bompasy  Serjt.  obtained  a  rule  nisi  to  set  aside,  as  being 
against  the  evidence,  and  on  the  ground  that  the  Chief  Justice 
had  withdrawn  from  the  jury  the  question  Whether  or  not  the 
defendant  had  authorised  the  acceptance  of  the  bill  of  exchange,  or, 
at  all  events,  had  misdirected  them  on  that  point. 

Erie  and  Bingham ^   who    showed   cause,   asserted   that   the       [  lOO  ] 
question  as  to  the  bill  of  exchange  had  not  been  withdrawn  from 
the  jury,  but  left  to  them  with  a  strong  direction  to  find  a  verdict 
for  the   defendant,   which   the  circumstances  of    the  case  fully 
warranted. 

Bompas,  in  support  of  the  rule,  argued,  that  the  circumstance 
of  the  money  arising  from  the  bill  having  been  paid  in  discharge  of 
the  defendant's  debts,  without  repudiation  on  his  part,  accompanied 
with  the  fact  that  the  amount  of  the  three  promissory  notes  signed 
by  his  wife  in  his  name  had  also  been  so  applied,  raised  an 
irresistible  inference  that  he  had  sanctioned,  and  therefore  was 
responsible  for,  the  acceptance  of  the  bill  of  exchange,  by  whomso- 
ever it  was  signed ;  and  such  should  have  been  the  direction  to  the 
jury;  whereas  the  question  had,  in  effect,  been  withdrawn  from 
their  consideration.  The  very  defence  set  up,  that  the  bill  was  a 
gift,  implied  that  the  defendant  had  adopted  the  acceptance. 
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GOLDSTONB      TiNDAL,  Ch.  J.  : 

TovisY.  Upon  referring  to  my  notes,  I  do  not  find  that  the  consideration 

of  the  first  issue  was  withdrawn  from  the  jury  by  me,  but  rather 
left  to  them  with  a  strong  impression  on  my  part,  that  it  ought  not 
to  be  found  for  the  plaintiffs.  And  I  am  still  of  the  same  opinion. 
I  do  not  think  there  was  any  evidence  to  show  that  the  defendant's 
wife  was  authorised  to  accept,  or  cause  the  bill  to  be  accepted,  or 
that  the  defendant  had  sanctioned  the  acceptance  :  her  signing  in 
his  name  three  months  afterwards,  notes,  the  amount  of  which 
was  paid  to  his  creditors,  and  the  payment  of  the  bill  by  Ann 
Tovey,  is  no  proof  that  the  defendant  authorised  the  acceptance 
three  months  before. 

On  the  other  ground  there  is  no  reason  for  disturbing  the 
verdict,  and  the  rule  must  be  discharged. 

[  101  ]  BOSANQUET,  J.  I . 

I  am  of  the  same  opinion :  there  is  no  proof  here  that  the 
acceptance  was  written,  either  by  the  defendant  or  by  his  wife ; 
and  it  is  clear  that  the  wife  could  not  be  allowed  to  accept,  except 
under  an  express  authority.  In  Murray  v.  The  East  India 
Company  (i)  it  was  Jield,  that  a  power  of  attorney  authorising  an 
agent  to  demand,  sue  for,  recover,  and  receive,  by  all  lawful  ways 
and  means  whatsoever,  all  moneys,  debts,  dues,  whatsoever,  and  to 
give  suflScient  discharges,  did  not  authorise  him  to  indorse  bills  for 
his  principal. 

Here  the  question  is,  whether  the  wife  permitted  any  one  to 
accept  with  the  husband's  authority ;  and  of  that  there  is  no 
evidence.  Beliance  has  been  placed  on  the  circumstance  of  her 
signing  the  promissory  notes  which  were  afterwards  applied  in 
discharge  of  the  defendant's  debts ;  but  they  were  not  signed  till 
three  months  after  the  bill  of  exchange. 

COLTMAN,  J. : 

I  see  no  evidence  of  any  authority  to  accept.  The  circumstance 
that  the  amount  of  the .  bill  was  applied  in  discharge  of  the 
husband's  debts  is  not  of  itself  sufficient ;  there  ought  to  be  distinct 
proof  of  authority  to  accept. 

Maule,  J. : 

There  is  no  evidence  on  which  the  jury  could  find  the  issue  as  to 
the  acceptance  in  favour  of  the  plaintiff.     The  wife  conducted  the 

(1)  24  K.  K.  32j  (0  li.  &  Aid.  204). 
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defendant's  business,  but  that  would  not  authorise  her  to  accept    Goldstonb 

bills.     Then,  some  months  after  the  bill  had  been  drawn,  she  put       tovey. 

his  name  to  three  promissory  notes ;  there  is  no  evidence,  however, 

that  she  had  authority  to  do  so,  and  it  is  not  sufficient  to  show 

merely  that  the  money  was  applied  in  discharge  of  the  husband*s 

debts. 

Rule  discharged. 


HUNTLEY  V.  BULWEE  and  Others.  i839. 

A7>r    1H 

(6  Bing.  N.  C.  111—117;  S.  C.  8  Scott,  325;  3  Jur.  1105.) 

Plaintiff  beiug  employed  as  an  attorney  to  conduct  an  appeal  against  the  [  HU 
removal  of  a  pauper,  omitted  to  enter  and  respite  the  appeal  at  the  first 
Sessions  after  the  removal,  and  proceeded  to  the  second  Sessions,  after 
having  served  the  respondents  with  a  notice  of  the  gix)unds  of  appeal, 
signed  by  himself,  instead  of  the  overseers  of  the  appellant  parish.  The 
Sessions  having  refused  to  hear  the  appeal :  Held,  that  plaintiff  was  not 
entitled  to  recover  for  his  services. 

This  action  was  brought  by  the  plaintiff  to  recover  the  sum  of 
74/.  Is.  6d.,  being  the  balance  alleged  to  be  due  to  him  as  the 
attorney  employed  in  prosecuting  an  appeal  for  the  defendants, 
who  were  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Ramsden  Bulhouse,  Essex,  for  the  year  1885. 

The  defendants  pleaded,  first,  payment,  except  as  to  SI.  12«.  2c/., 
parcel,  &c. ;  secondly,  a  set-off;  thirdly,  *payment  of  the  3/.  12«.  2d.       [  •112  ] 
into  Court ;  and  non  damnijicatns  ultra. 

At  the  trial  before  Tindal,  Gh.  J.,  it  appeared  that,  on  the  12th  of 
December,  1835,  an  order  under  the  hands  and  seals  of  two 
magistrates  of  Kent,  was  made  for  a  removal  of  a  pauper  from 
the  parish  of  Holy  Cross,  Westgate,  in  Kent,  to  the  defendants' 
parish. 

On  the  29th  December,  the  defendant  Bulwer  instructed  the 
plaintiff  to  prosecute  an  appeal  against  such  order;  and  the 
plaintiff,  upon  looking  at  the  order,  observed,  "  you  have  just  hit 
it,"  meaning  that  there  was  just  time  to  give  notice  of  appeal  for  the 
then  next  Sessions  to  be  holden  at  Maidstone  on  the  7th  January, 
1836.  The  plaintiff  thereupon  prepared  the  notice  of  appeal  and 
statement  of  grounds  thereof,  and  served  the  same  on  the  81st 
December,  though  the  practice  of  the  Sessions  required  that  the 
notice  of  appeal  should  be  served  at  least  eight  clear  days  before 
the  Sessions ;  and  notwithstanding  the  eighteenth  section  of  the 
4  &  6  "Will.  IV.  c.  76,  requires  that  the  statement  of  the  grounds  of 
appeal  bhall  either  be  given  with  the  notice  of  appeal,  or  fourteen 
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HuKTLBY     days,  at  least,  before  the  first  day  of  the  Sessions  at  which  the 

BuLWER.      appeal  is  intended  to  be  tried,  and  that  such  statement  shall  be 

signed  by  the  overseers  or  guardians  of  the  poor  of  the  appellant 

parish,  the  statement  of  the  grounds  of  appeal  delivered    by  the 

plaintiff  was  not  signed  by  the  overseers. 

The  county  of  Kent  is  divided  into  two  sessional  districts,  and 
the  respondent  parish  is  situated  in  the  Eastern  division,  the 
Sessions  for  which  were  holden  at  Canterbury  on  the  5th  of 
January,  1836. 

The  plaintiff  went  to  the  Sessions  at  Maidstone,  where  the 
respondents  objected  to  the  hearing  of  the  appBal,  contending  that 
it  should  have  been  entered  at  Canterbury ;  and  that  the  notice  of 
the  grounds  of  appeal  should  have  been  signed  by  the  overseers, 
[  113  ]  and  delivered  fourteen  days  *before  the  Sessions.  By  the 
indulgence  of  the  Court,  however,  and  by  the  consent  of  the 
respondents'  solicitor,  and  upon  payment  of  16/.  for  the 
respondents'  costs,  leave  was  given  to  enter  the  appeal  at 
Maidstone,  and  respite  it  to  the  next  Sessions  for  the  Eastern 
division  of  the  county  of  Kent,  to  be  held  at  Canterbury  in  April, 
1836.  But  instead  of  entering  the  appeal,  and  obtaining  an  order 
to  respite  it  to  the  following  Sessions  for  East  Kent,  the  plaintiff 
left  Maidstone,  and  took  no  further  steps  in  the  matter  at  that 
time. 

In  February,  1836,  he  served  fresh  notices  for  the  foUow^ing 
Sessions,  to  be  held  at  Canterbury ;  but  the  notice  of  appeal  and 
of  the  grounds  thereof,  were  again  signed  by  the  plaintiff  as  attorney 
for  the  officers  of  the  appellant  parish,  instead  of  being  signed  by 
the  parish  officers. 

The  plaintiff,  with  the  defendant  Bui wer  and  the  witnesses,  went 
to  Canterbury,  and  were  met  at  the  Sessions  by  the  respondents' 
solicitor,  who  objected  to  the  appeal  being  heard,  on  the  ground  that 
it  had  not  been  entered  at  the  last  Maidstone  Sessions,  and  respited 
to  the  then  following  Sessions  at  Canterbury.  The  justices  refuseil 
to  hear  the  appeal ;  and  the  order  of  the  magistrates  for  the  removal 
of  the  pauper  stood  confirmed. 

The  plaintiff,  before  he  started  for  the  Sessions  in  April,  1836, 
applied  to  the  parish  officers  for  an  advance  of  201.  towards  paying 
the  expenses  of  his  journey  and  the  fees  of  the  appeal ;  two  of  the 
defendants  and  an  occupier  in  the  parish,  consented  to  advance  out 
of  their  own  pockets  the  sum  of  5/.  each,  which  they  paid  to  the 
phiinliff,  and  for  which  he  gave  credit  in  his  bill. 
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It  was  objected,  on  behalf  of  the  defendants,  that  the  plaintiff 's     Huntley 
ignorance  in   the  matter   of   the  notices,  and   his  negligence   in      bulwer. 
omitting  to  enter  and  respite  the  appeal  at  Maidstone,  had  rendered 
his  services  mischievous  *to  the  parish  by  fixing  it  with  a  pauper       [  'Hi  ] 
who  might  otherwise  have  been  removed,  and  that  therefore  this 
action  did  not  lie ;  and  the  Chief  Justice  being  of  that  opinion,  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  set  aside  the  nonsuit 
and  enter  a  verdict  instead. 

Wilde,  Serjt.  obtained  a  rule  nisi  to  that  effect,  chiefly  on  the 
ground  that  the  defendants,  after  paying  15/.  in  part  of  the 
plaintiff's  bill,  were  precluded  from  saying  that  his  services  were 
useless ;  and  that  if  negligence  were  set  up  as  a  defence,  it  ought  to 
have  been  pleaded. 

KeUy  and  James  showed  cause : 

The  defendants  are  not  bound  by  an  advance  of  money  made 
previously  to  the  Sessions  at  which  the  appeal  was  rejected,  and 
before  the  plaintiff's  ignorance  and  negligence  were  discovered. 
His  services  having  turned  out  useless  he  was  not  entitled  to  make 
any  charge  for  them,  and  the  propriety  of  the  nonsuit  cannot  be 
impeached:  Hill  v.  Feather8tonhaugh(l)  is  in  point. 

Wilde  and  Hughes,  in  support  of  the  rule,  contended  there  was 
no  such  negligence  as  ought  to  deprive  the  plaintiff  of  his  right  to  a 
verdict.  An  Essex  attorney  was  not  bound  to  know  the  sessional 
divisions  of  the  county  of  Kent,  or  the  exact  time  for  notice  required 
by  those  Sessions :  six  days  was  not  sufficient  time  to  enable  the 
appellants  to  inquire  into  the  particulars  of  their  case  ;  they  were 
not  bound,  therefore,  to  go  to  the  Sessions  at  Maidstone ;  and  those 
Sessions  had  no  authority  to  enter  and  respite  a  case  from  a  parish 
in  the  Eastern  division ;  the  April  Sessions  at  Canterbury  were, 
under  the  circumstances,  the  first  possible  Sessions  for  the 
appellants ;  the  Court  there  ought  to  have  heard  the  appeal ;  *and  [  *iio  ] 
might  have  been  compelled  to  do  so  by  mandamus;  the  plaintiff 
was  not  responsible  for  their  refusal,  or  for  the  event  of  the  appeal. 
The  respondents,  by  raising  objections  to  the  hearing  at  the 
Canterbury  Sessions,  had  in  effect  violated  the  agreement  they 
entered  into  at  Maidstone,  and  the  plaintiff  ought  not  to  suffer  for 
misconduct  over  which  he  had  no  control. 

(1)  33  R.  R.  576  (7  Bing  569). 
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Huntley      Tindal,  Ch.  J.  : 

BuLWEB.  One  thing  is  quite  clear :  that  the  defendants  have  derived  no 

benefit  from  the  work  and  labour  in  respect  of  which  the  plaintiff 
sues.  What  they  bargained  for  was,  that  the  question,  whether  or 
not  the  pauper  belonged  to  their  parish,  should  at  least  be  tried. 
But  every  step  taken  shows  that  the  plaintiff  was  ignorant  of  the 
rules  of  law  by  which  he  was  to  obtain  a  trial.  First  he  gives  six 
days'  notice  instead  of  eight,  and  goes  to  the  Sessions  of  the  Western 
division  of  Kent  instead  of  those  of  the  Eastern,  to  which  the 
respondent  parish  belonged.  When  he  found  he  was  wrong  both  as 
to  time  and  place,  he  might  still  have  entered  and  respited  the 
appeal  at  Maidstone  for  the  next  Sessions  at  Canterbury.  But,  as 
he  omitted  to  do  that,  the  agreement  he  made  with  the  respondents' 
attorney  was  altogether  nugatory.  Even  if  he  had  entered  the 
appeal  at  Maidstone,  there  was  another  objection  fatal  to  its  being 
heard  at  Canterbury :  the  statement  of  the  grounds  of  appeal  ought 
to  have  been  signed  by  the  overseers  of  the  appellant  parish ;  but 
the  plaintiff  omitted  to  obtain  their  signature,  although  his  bill 
contained  a  charge  for  attendance.  In  the  whole  conduct  of  the 
business  there  is  a  want  of  that  fair  professional  skill  which  every 
attorney  is  bound  to  bring  into  the  market,  and  therefore  this  rule 
must  be  discharged. 

BOSANQUBT,  J. : 

The  question  is,  whether  the  labour  for  which  the  plaintiff 
[  '116  ]  charges,  has  not  proved  wholly  *useles8  to  the  defendants  by  reason 
of  gross  negligence  in  the  plaintiff.  The  objection  is,  not  that  the 
proceedings  in  the  appeal  have  turned  out  unproductive,  and  that 
the  claim  of  the  parish  officers  to  settle  the  pauper  on  the  respondent 
parish,  has  been  defeated ;  but  that,  owing  to  the  plaintiff 's  default, 
the  appeal  has  not  been  tried. 

It  is  necessary  that  an  appeal  should  be  made  to  the  next 
practicable  Sessions,  but  it  is  sufficient  if  it  be  entered  and  respited 
at  those  Sessions. 

The  plaintiff  is  employed  just  before  the  Epiphany  Sessions, 
1836,  and  he  says  to  his  employers,  **  you  have  just  hit  the  time ;  " 
and  so  they  had ;  for  though  they  were  not  in  time  to  try,  it  was 
competent  to  them  to  have  entered  and  respited  either  at  the 
Canterbury  or  Maidstone  Sessions,  and  they  had  ample  time  to  do 
so.  The  plaintiff,  however,  although  he  went  to  Maidstone, 
omitted  to  make  any  entry,  and  when   he  applied  to  the  Easter 
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Sessions  at  Canterbury,  the  Court  refused  to  hear  him,  on  the     Huntley 

ground  that  they  had  no  jurisdiction,  the  appeal  not  having  been      bulwkr. 

entered  and  respited  at  the  previous  Sessions.     The  plaintiff  says 

he  was  led  into  this  by  an  agreement  with  the  respondent  parish : 

the  agreement  was,  that  he  should  enter  and  respite  at  Maidstone, 

and  try  at  Canterbury,  and  he  omitted  to  enter  and  respite :  but  if 

he  had  entered  into  an  agreement  that  the  appeal  should  be  tried 

at  a  Sessions  which  had  no  jurisdiction  to  hear  it,  that  is  part  of  his 

own  negligence  and  ignorance,  and  cannot  bind  the  defendants. 

Even   if   the    Easter    Sessions    had   had    jurisdiction   to  try,   it 

would  not  have  availed  the  plaintiff,  for  he  had  not  delivered, 

fourteen  days  before  the  Sessions,  notice  of  the  grounds  of  appeal 

signed  by  the  parish  officers:    the  defendants,   therefore,   have 

derived    no    benefit    from  his   services,  and    this   rule    must   be 

discharged. 

Maulb,  J. :  [  HT] 

I  am  of  opinion  that  it  is  a  sufficient  defence  to  this  action  that 
a  consideration  for  the  plaintiff's  demand  does  not  arise.  The 
plaintiff  undertook  to  put  the  defendants  in  the  way  of  trying 
their  appeal  at  the  Quarter  Sessions ;  he  has  not  done  that,  but 
has  failed,  from  gross  ignorance  or  negligence.  If  he  did  not 
understand  this  branch  of  his  business,  he  should  have  sought 
assistance  from  some  one  more  versed  in  it.  The  stat.  9  Geo.  I. 
c.  7,  s.  8,  gave  him  a  right  to  enter  and  respite  at  the  Epiphany 
Sessions ;  he  was  ignorant  of  that  very  familiar  law ;  and  he  seems 
never  to  have  looked  at  the  eighty-first  section  of  4  &  5  Will.  IV. 
c.  76,  which  requires  that  the  fourteen  days*  notice  of  the  grounds 
of  appeal  shall  be  signed  by  the  overseers  themselves.  In  con- 
sequence of  his  ignorance,  the  whole  proceeding  has  failed  to  give 
the  parish  an  opportunity  of  trying  the  appeal  on  its  merits. 
Instead  of  that,  he  purchases  of  the  respondent  parish  for  161. , 
what  they  could  not  grant,  but  what  he  had  a  right  to  do  for 
nothing;  namely,  to  enter  and  respite  the  appeal.  Supposing 
even  that  there  had  been  an  agreement  that  he  should  try  at  the 
Easter  Sessions  without  such  entry,  it  is  very  doubtful  whether 
those  Sessions  could  have  acted  on  such  an  agreement,  for  they 
might  thereby  have  been  dealing  with  the  interests  of  other 
parishes  not  parties  to  the  agreement. 

As'  the  plaintiff  omitted  to  enter  and  respite  the  appeal  at  the 
first  Sessions,  or  even  to  deliver  a  notice  signed  by  the  overseers 
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Hdktlet     for  the  second,  the  charge  of  gross  ignorance  or  negligence  has 
BuLWER.      been  made  out,  and  this  rule  must  be 

Discharged, 
GoLTMANy  J.  was  absent. 


1839.  BROWN   V.   WATSON. 

Aor  19 
_!_  *  (6  Bing.  N.  C.  118—123;  S.  C.  8  Scott,  386 ;  8  Dowl.  P.  C.  22.) 

^        J  Upon  a  reference  of  a  cause  and  of  all  matters  in  difference  between 

plaintiff  and  defendant,  the  main  question  was,  which  of  them  should  pay 
the  expenses  of  a  ship,  in  which  they  had  been  jointly  interested,  incurred 
after  March  24th,  1838.  The  arbitrators  directed  plaintiff  to  pay  them, 
and  to  give  defendant  a  bond  of  indemnity  against  the  payment  of  such 
expenses :  Held,  that  the  award  was  good. 

By  a  Judge's  order,  this  cause  and  all  matters  in  diflference 
between   the  parties   were   referred    to  arbitration;    and    it   was 
ordered  that  the  plaintiff  should  purchase  of  the  defendant  and 
the  defendant  sell  to  the  plaintiff  a  moiety  of  the  brig  Te9t  for 
940f. ;    and  that  if  the  arbitrators  should  find  any  money  to  be 
due  from  the  defendant  to  the  plaintiff,  the  moiety  of  it  should 
be  paid  by  the  defendant  at  such  time  and  place  as  the  arbitrators 
should   direct,   and   the   remaining   moiety  be    retained    by   the 
defendant  in   part  payment  of   the   said   sum   of  9402.   for   the 
defendant's  share  of  the  brig;   and  should  it  exceed  940/.,  then 
the  plaintiff  was  to  mortgage  the  brig  to  the  defendant  for  the 
deficiency:    that  on   the   day   the   arbitrators  should   direct   the 
defendant  to  pay  the  moiety  of  the  sum  due  from  him,  he  should 
deliver  to  the  plaintiff  a  bill  of  sale  of  the  defendant's  moiety  of 
the  brig,  and  the  plaintiff  should  at  the  same  time  execute  and 
deliver  to  the  defendant  a  mortgage  of  the  brig,  to  secure  to  him 
the  difference  between  the  sum  to  be  paid  by  him  and  940Z. ;  and 
that  the  arbitrators  should  be  at  liberty  to  award  to  the  plaintiff, 
if  they  should  think  fit,  such  sum  as  he  might  be  entitled  to,  if 
any,  in  consequence  of  his  providing  another  master  to  take  charge 
of  the  brig  on  her  then  present  voyage  from  London  to  Archangel 
and  back,  in  order  to  have  the  matters  in  difference  brought  to  a 
speedy  conclusion. 

By  their  award,  bearing  date  May  29th,  1889,  the  arbitrators 

found  that  there  was  due  from  the  defendant  to  the  plaintiff  in 

respect  of  the  cause  and  matters  in  difference  (including  the  sum 

[  •119  ]       which,   in   the  judgment   *of  the  arbitrators,   the  plaintiff  was 
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entitled  to  in  consequence  of  his  providing  another  master  to  take       browk 

charge  of  the  brig  on  the  said  voyage,)  57i.  17a.  6d.,  a  moiety  of     watbon, 

which  they  directed  the  defendant  to  pay  to  the  plaintiff  on  the 

8th  of  June,  1889,  the  other  moiety  to  be  retained  by  the  defendant 

in  part  payment  of  the  purchase-money  of  his  share  of  the  brig : 

they  awarded  that  the  parties  should  pay  in  equal  moieties  all 

debts  incurred  in  respect  of  the  brig  previously  to  the  24th  of 

March,  1888,  and  that  the  defendant  should  not  bear  any  portion 

of  the  debts  incurred  for  the  brig  after  that  day  :  they  then  ordered 

the  plaintiff,  at  his  own  expense,  to  prepare  and  deliver  to  the 

defendant  on  the  8th  of  June,  1889,  a  bond  in  the  penal  sum  of 

1,500Z.,  conditioned  for  the  payment  by  the  plaintiff  of  all  debts 

incurred  in  respect  of  the  brig,  subsequently  to  the  24th  of  March, 

1888. 

On  an  affidavit,  that  between  the  24th  of  March,  1888,  and  the 
3rd  of  August,  1888,  (on  which  latter  day  the  plaintiff  agreed  with 
the  defendant  for  the  purchase  of  his  moiety  of  the  brig,)  the  debts 
incurred  in  respect  of  the  brig  amounted  to  1002.  and  upwards, 
and  that  had  the  plaintiff  known  that  the  arbitrators  had  power  to 
order  the  plaintiff  to  pay  all  the  debts  incurred  subsequently  to  the 
24th  of  March,  he  would  not  have  consented  to  give  so  much  as 
940/.  for  the  defendant's  moiety  of  the  brig, 

KeUy  obtained  a  rule  nisi  to  set  aside  the  award  on  the  following 
grounds ;  first,  that  the  award  was  not  final  or  certain,  the  arbi* 
trators  not  having  stated  what  portion  of  the  sum  of  50Z.  17«.  6t/. 
they  had  awarded  in  respect  of  providing  another  master  to  take 
charge  of  the  brig  on  the  voyage  from  London  to  Archangel  and 
back ;  and  the  arbitrators  having  no  authority  to  direct  *a  moiety  [  *120  ] 
of  the  50Z.  17«.  6d.  to  be  paid  and  retained  as  they  had  done: 
secondly,  that  t]ie  arbitrators  had  not  ascertained  the  amount  of 
the  debts  which  they  had  directed  to  be  borne  in  equal  moieties ; 
that  they  had  made  no  provision  for  the  payment  of  such  debts, 
nor  for  the  repayment  of  any  sum  by  one  party  to  the  other,  in 
case  either  party  should  pay  more  than  one  moiety  of  such  debts ; 
and  that  they  had  made  no  final  award  or  adjustment  of  the  said 
debts:  thirdly,  that  the  arbitrators  had  no  power  to  order  such 
bond  to  be  given  as  stated  in  their  award. 

Wildcy  Serjt.  and  Martin  showed  cause  on  an  affidavit,  which 
stated  that  the  defendant  having  had  several  disputes  with  the 
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Brown  plainti£f  about  the  brig,  caused  the  proposed  etuployment  of  her 
Watbon.  ^y  the  plaintiff  to  be  stopped  on  the  24th  of  March,  1838,  by 
process  out  of  the  Admiralty  Court :  that  the  disputes  continued 
from  that  time  till  the  Srd  of  August,  when  the  agreement  was 
come  to  which  is  embodied  in  the  above  reference :  that  there  was 
no  matter  in  difference  as  to  the  amount  of  the  debts  due  in  respect 
of  the  brig,  or  the  mode  of  paying  them,  nor  were  the  arbitrators 
called  on  to  ascertain  them ;  but  the  principal  matter  submitted  to 
them  was,  up  to  what  date  the  joint  liability  ought  to  continue, 
and  from  what  date  the  plaintiff  should  be  separately  chargeable. 

Upon  this,  the  second  objection  being  abandoned,  it  was  con- 
tended that  under  the  authority  to  settle  all  matters  in  difference, 
the  arbitrators  were  bound  to  award  a  sum  for  the  expenses  of  the 
voyage  pending  at  the  date  of  the  submission ;  and  as  there  had 
been  no  question  before  them  as  to  the  precise  amount,  it  was  not 
necessary  to  show  on  the  face  of  the  award  how  much  of  the 
571.  lis.  6rf.  was  applied  to  the  charge  for  providing  a  new  master, 
[  'izi  ]  and  how  much  to  other  expenses.  *With  respect  to  the  bond, 
Cooke  V.  Whorwood  (i)  was  an  express  authority,  that  an  award 
that  one  of  the  parties  shall  be  bound  in  a  bond  is  good :  and  in 
Philips  V.  Knightley  (2),  an  award  that  the  defendant  should  execute 
a  covenant  to  indemnify  the  plaintiff  against  all  costs,  damages, 
and  expenses  which  should  happen  by  means  of  any  further 
proceedings  in  an  action  begun  at  the  instance  of  the  defendant, 
was  held  good. 

Kelly  and  Butt,  in  support  of  the  rule : 

The  expense  of  providing  a  new  master  on  the  voyage  pending 
at  the  date  of  the  submission,  could  not  have  been  incurred  till 
after  the  submission ;  and,  therefore,  the  arbitrators  had  no 
authority  to  deal  with  it.  The  bond  in  Cooke  v.  Whorwood  was 
a  bond  for  the  payment  of  money  at  a  certain  time,  and  therefore 
in  its  nature  final.  The  bond  here  was  a  bond  of  indemnity,  and  the 
obligee  might  have  occasion  to  resort  to  it  during  an  indefinite 
period;  the  award,  therefore,  left  the  differences  between  the 
parties  still  unsettled. 

TiNDAL,  Ch.  J. : 

The  first  objection  now  insisted  on  is,  that  the  arbitrators  had  no 
authority  to  deal  w^th  what  was  paid  for  providing  a  new  master 

(1)  2  Saund.  337.  (2)  Str.  903. 
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on  a  voyage  pending  at  the  date  of  the  sabmission.  And,  looking  Bbown 
at  the  terms  of  the  submission,  I  think  the  objection  ought  not  to  watson. 
prevail.  All  matters  in  difference  are  referred;  and,  if  any  sum 
of  money  is  found  to  be  due  from  the  defendant,  it  is  to  be  paid  at 
such  time  and  place  as  the  arbitrators  shall  direct.  That  seems  to 
refer  to  past  debts ;  but  the  next  power  given  seems  to  treat  this 
growing  demand  as  if  it  were  bygone ;  for  the  words  are,  that  the 
arbitrators  shall  award  to  the  plaintiff,  if  they  think  fit,  *such  sum  [  *122  ] 
as  he  may  be  entitled  to,  if  any,  in  consequence  of  his  providing 
another  master  for  the  brig  on  her  then  present  voyage,  in  order  to 
have  the  matters  in  difference  brought  to  a  speedy  conclusion.  It  is 
laid  down  in  Com.  Dig.  Arbitration,  E.  9,  **  There  shall  not  be  a 
constrained  construction  to  make  it  to  be  out  of  the  submission." 
The  only  remaining  objection  is,  that  the  arbitrators  had  no  power 
to  order  the  plaintiff  to  deliver  a  bond  to  the  defendant :  if  that 
were  so,  it  would  only  avoid  the  award  pro  tanto;  but  I  am  of 
opinion  that  they  had  such  power.  In  Philips  v.  Knightleyy  an  award 
that  the  defendant  should  execute  a  covenant  to  indemnify  the 
plaintiff  against  all  costs,  damages,  and  expenses  which  should 
happen  by  means  of  any  further  proceedings  in  an  action  begun 
at  the  instance  of  the  defendant,  was  held  good ;  and  in  Cooke  v. 
Whorwood  it  is  laid  down  that  though  an  award  that  a  party  shall 
find  a  surety  to  enter  into  a  bond  is  bad,  an  award  that  he  shall 
himself  be  bound  in  a  bond  is  good. 

BOSANQUET,  J. : 

I  think  the  payment  ordered  to  be  made  by  the  defendant  in 
respect  of  the  expense  of  providing  a  new  master  is  consistent 
with  the  terms  of  the  order  of  reference,  which  treat  it  as  one 
of  the  matters  in  difference;  and  that  when  the  arbitrators  had 
authority  to  say  what  should  be  paid  in  respect  of  the  master,  they 
had  authority  to  say  at  what  time  it  should  be  paid.  With  respect 
to  the  bond,  one  of  the  matters  in  difference  was,  whether  the 
debts  incurred  in  respect  of  the  brig  after  a  certain  day  should  be 
paid  by  the  plaintiff,  or  defendant,  or  by  both:  the  arbitrators 
have  found  that  they  should  be  paid  by  the  plaintiff ;  but,  as  the 
creditors  were  not  bound  by  the  award,  the  arbitrators  provided 
what  was  necessary  to  carry  their  award  into  effect,  and  to  secure 
the  defendant.  Cooke  v.  Whorwood  is  an  express  authority  that 
*arbitrators  may  award  a  bond  to  be  executed  by  one  of  the  parties,  [  ♦123  ] 
though  not  by  a  surety  for  him. 

48—2 
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Brown       Maule,  J. : 

Watson.  Ab  to  the  first  objection,  I  have  no  doubt  that  the  arbitrators,  on 

taking  the  account,  were  bound  to  allow  the  plaintiff  ,what  he  had 

paid  towards  the  expense  of  providing  a  new  master. 

Upon  the  point  of  the  bond  I  do  not  feel  so  clear  ;  but  it  is  the 

less  material,  as,  if  the  objection  were  allowed  to  prevail,  the  award 

would  only  be  bad  pro  tanto.     I  think  the  arbitrators  might  order  a 

bond  for  money  to  be  paid  at  a  certain  day;    but  that  it  is  not 

necessarily  within  their  powers  to  order  a  bond  indemnifying  a  party 

against  sums  to  be  paid  to  others. 

Itule  discharyed  (l). 

GoLTMAN,  J.  was  absent. 


1839.  In   inE  Matier  of  HAEE,  MILNE,  and  HASWELL. 

Nov.  26.  '  ' 
(6  Biiig.  N.  C.  158—163;  S.  C.  8  Scott,  367.) 

'-         -'  A.  and  B.,  partneit;!,  referred  to  arbitration  all  matters  in  difference 

between  them  and  C. ;  and  if  either  of  the  parties  should  die  before  the 
award  was  made,  it  was  to  be  delivered  to  his  personal  representatives,  or 
such  of  them  as  should  desire  the  same :  pending  the  arbitration  B.  died : 
several  meetings  were  held  after  his  death,  and  C.  then  protested  again&t 
the  arbitrators*  ijruceediiijj;,  unless  the  executor  of  B.  were  made  a  party : 
an  award  having  been  made  in  favour  of  A.  without  B.*s  executor  having 
been  made  a  party,  the  Court  refused  on  that  ground  to  set  the  award  aside. 

A  RULE  was  obtained  in  this  case  on  the  part  of  Hare,  calling  on 
Milne  to  show  cause  why  the  award  made  between  the  parties 
should  not  be  set  aside,  on  two  grounds :  first,  that  Mackillop,  one 
of  the  arbitrators,  had  drawn  cases,  and  taken  the  opinion  of 
barristers,  and  used  them  in  the  reference,  without  the  previous 
knowledge  or  sanction  of  the  two  other  arbitrators,  and  altogether 
without  the  concurrence  of  Hare,  the  statements  in  which  were 
objected  to  by  Mr.  TurnbuU,  one  of  the  arbitrators ;  secondly,  that 
the  reference  proceeded,  and  the  award  was  made  after  the  death 
[  nse  ]  of  *George  Haswell,  one  of  the  parties  to  the  arbitration,  and 
without  his  personal  representative  being  made  party  to  or  having 
notice  of  the  proceedings,  and  against  the  objection  and  protest  of 
Hare. 

It  appeared  from  the  condition  of  the  bond  of  arbitration,  and 
the  affidavits  which  were  filed,  that  Milne  and  Haswell  were 
merchants  in  Batavin,  the  partner  Milne  residing  in  London  and 
conducting  the  partnership  business  there,  and  Haswell  in  Batavia: 

(1)  See  R(j»s  v.  Boards,  47  B.  R.  690  (8  Ad.  &  El.  290). 
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that  Hare  was  a  merchant  in  London  having  had  large  dealings  luro 
with  Milne  and  Hasweli ;  and  that  in  the  course  of  such  business 
disputes  arose  respecting  certain  mercantile  transactions ;  where- 
upon all  matters  in  difference  were  referred  to  Campbell,  an 
arbitrator  appointed  by  Milne,  to  Turnbull,  an  arbitrator  appointed 
by  Hare,  and  to  Mackillop,  a  third  person  nominated  by  the  two, 
before  they  entered  upon  their  arbitration.  The  arbitration 
proceeded,  being  conducted  by  Milne,  the  resident  partner  in 
England,  on  behalf  of  himself  and  Hasweli,  and  by  Hare  on  his 
own  account,  there  being  an  express  clause  in  the  submission  that 
no  legal  person  should  be  brought  before  the  arbitrators ;  and  the 
award  was  made  in  favour  of  Milne,  and  signed  by  two  only  out  of 
three  arbitrators,  viz.  Campbell  and  Mackillop. 

The  submission  bore  date  the  3rd  of  August,  1837,  and  contained 
a  provision,  that  in  case  of  the  death  of  either  party  before  the 
making  of  the  award,  the  award  should  be  delivered  to  the  personal 
representatives  of  the  party  dying,  or  such  of  them  as  should  desire 
the  same.  Hasweli  died  the  3rd  of  July,  1838.  On  the  3rd  of 
November  following.  Hare  protested  against  the  arbitrators' 
proceeding  unless  the  executors  of  Hasweli  were  made  a  party; 
but  several  meetings  had  been  holden  by  the  arbitrators  between 
the  3rd  of  July  and  the  3rd  of  November :  the  award  was  published 
in  March,  1839. 

Kelly  and  Martiriy  who,  in  Trinity  Term,  showed  cause  against        { ^^] 
the  rule.     *    *     * 

Wihle,  Serjt.,  and  R.  V.  Richards,  in  support  of  the  rule.   *    *    *       [  ici  ] 

Cur,  adv.  xmlt, 

TiNDAL,  Ch.  J.  (after  stating  the  facts  as  ante,  p.  756) :  l  1^2  ] 

The  first  objection  made  against  the  award,  as  it  was  argued 
before  us,  was,  in  substance,  that  Mackillop  took  the  opinion  of 
counsel  upon  an  incorrect  state  of  facts,  against  the  consent  of  Hare, 
and  acted  upon  such  opinion.  And,  if  this  objection  had  remained 
unanswered  in  point  of  fact,  we  should  have  thought  the  award 
impeachable  upon  ground  so  clear  and  manifest,  that  it  is  sufficient 
barely  to  state  the  proposition.  But  we  think  this  objection 
satisfactorily  removed  by  the  statements  in  the  affidavits  in  support 
of  the  award.  The  affidavit  of  Mr.  Mackillop  denies  the  statements 
of  Mr.  Turubuirs  affidavit  in  several  important  points,  and  states 
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Ill  re  in  distinct  terras,  that  he  had  made  up  his  own  opinion  on  tlie  iK>int 
in  dispute  before  the  opinion  of  counsel  was  taken  by  him  :  and 
that  such  opinion  was  taken  for  no  other  purpose  than  to  guide  his 
determination  whether  he  should  accede  or  not  to  the  request  of 
Mr.  TurnbuU,  that  the  facts  relating  to  the  disputed  points  should 
be  set  out  on  the  award ;  having  intended,  in  case  such  opinion 
differed  from  his  own,to  accede  to  the  request  of  Mr.  Tumbull,  and  to 
state  the  facts  on  the  award.  And  he  further  states  that  it  was  not 
until  that  period  that  he  read  the  cases  and  opinions  mentioned  in 
Mr.  Turnbull's  aflBdavit,  and  that  the  cases  produced  by  him  were 
not  stated  inaccurately,  nor  did  they  contain  irrelevant  matter, 
introduced  in  a  manner  calculated  to  mislead  counsel,  or  to  produce 
an  opinion  by  which  the  arbitrator  could  be  rightly  governed ;  but 
that,  on  the  contrary,  they  contained  a  fair  and  true  statement  of 
the  circumstances.  And,  again,  it  appears  from  the  affidavit  of 
[  *^fi3]  Mr.  Campbell,  that  his  judgment  was  formed  and  *delivered  before 
either  of  the  said  cases  or  opinions  were  read  by  Mackillop,  or  read 
or  seen  by  himself.  With  such  contradiction  as  to  part  of  the  facts, 
and  such  explanation  as  to  others,  we  do  not  feel  ourselves  warranted 
in  yielding  to  the  first  ground  of  objection  to  the  award. 

As  to  the  second  objection,  it  appears  that  Haswell  died  in  July 
before  the  award  was  made,  and  that  after  his  death  several 
meetings  took  place  before  the  arbitrators,  but  that  subsequently, 
and  before  the  award  was  made.  Hare  protested  against  the  further 
proceedings  under  the  submission,  without  the  appearance  of  the 
personal  representative  of  Haswell.  There  is  in  the  bond  of 
submission  a  provision,  that  in  case  of  the  death  of  either  party 
before  the  making  of  the  award,  then  the  award  shall  be  delivered 
to  their  personal  representatives,  or  such  of  them  as  should  desire 
the  same.  And  as  a  general  proposition  of  law,  it  is  extremely 
questionable  whether  the  death  of  one  of  the  parties  on  one  side 
avoids  an  award  (see  the  cases  referred  to  in  Watson  on  Awards, 
p.  27).  We  therefore  think  we  should  not  be  justisfied  in  setting 
the  award  aside,  upon  motion,  on  this  objection.  If,  upon  moving 
to  enforce  it  by  attachment,  it  could  be  made  to  appear  to  us,  that 
the  party  called  upon  to  perform  the  award  incurred  any  danger  or 
lost  any  benefit,  by  reason  of  the  personal  representative  of  the 
deceased  partner  not  having  been  brought  before  the  arbitrators,  in 
such  case,  terms  and  conditions  might  be  imposed  calculated  to 
remove  such  danger  or  inconvenience ;  or  the  party  might  be  left 
to  his  remedy  by  action  on  the  award.    But  in  the  case  before  us, 
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where  the  award  is  made  in  favour  of  the  surviving  partner,  we  see        in  re 
no  possible  difficulty  on  that  ground.     So  that,  at  all  events,  the 
objection  appears  to  us  not  sufficient  for  setting  aside  the  award. 
We  therefore  think  the  rule  must  be 

Discharged. 


ADAMS  V.  BUSH  and  Others  (1).  i839. 

Kor.  28. 
(6  Bing.  N.  C.  164—168 ;  S.  0.  8  Scott,  405;  9  L.  J.  (N.  S.)  C.  P.  HI.)  

A  testator  having  three  different  estates,  left  one  to  G.  A.  for  life,  remainder  L  "*  J 
to  G.  A.'8  first  son  for  life,  and  then  to  the  issue  of  such  first  son  in  stiicli 
settlement ;  remainder  in  like  manner  to  G.  A.'s  second  and  other  sons, 
and  their  issue :  the  second  estate  to  G.  A.  for  life,  and  to  his  child  or 
children  other  than  and  except  an  eldest  or  only  son,  in  fee  :  the  third,  to 
E.  L.  for  life,  and  her  children  in  strict  settlement. 

At  the  time  of  testator's  death,  plaintiff  was  the  second  son  of  G.  A. :  at 
the  death  of  G.  A.  he  was  the  only  child,  the  first  son  having  died  in  the 
interval:  Held,  that  plaintiff  was  entitled,  on  the  death  of  G.  A.,  to  take 
the  second  estate  in  fee. 

The  following  case  was  sent  by  the  Master  op  the  Rolls  for  the 
opinion  of  this  Court. 

Alexander  Adams,  being  seised  of  lands  &c.  in  Stanton  Drew, 
and  of  a  share  in  the'  manor  of  Timsbury  and  lands  thereunto 
belonging,  devised  the  lands  in  Stanton  Drew  to  trustees  to  the  use 
of  his  wife  for  life ;  remainder  to  the  use  of  his  first  and  other  sons 
in  tail ;  remainder  to  the  use  of  hi£  daughters  as  tenants  in  common 
in  tail ;  remainder  to  the  use  of  his  sister,  Elizabeth  Lloyd,  for  life ; 
remainder  to  the  use  of  her  first  and  other  sons  in  tail ;  remainder 
to  the  use  of  her  daughters,  as  tenants  in  common  in  tail ;  remainder 
to  the  use  of  his  uncle,  George  Adams,  for  life ;  remainder  to  the 
use  of  George  Alexander  Adams,  first  son  of  George  Adams,  for 
life  ;  remainder  in  strict  settlement  to  the  use  of  the  issue  of  George 
Alexander  Adams ;  remainder  to  the  use  of  John  Philip  Adams, 
second  son  of  George  Adams,  for  life  ;  remainder  to  the  use  of  issue 
of  John  Philip  Adams  in  strict  settlement;  remainder,  in  like 
manner,  to  the  use  of  the  third,  fourth,  fifth,  sixth,  and  all  other 
sons  of  George  Adams  and  their  issue ;  remainder  to  the  use  of  the 
daughters  of  George  Adams,  as  tenants  in  common  in  tail ;  remainder 
to  the  use  of  such  persons  as  should  become  entitled  to  the  proceeds 
of  Norton  Manor  Farm  therein-after  devised. 

Of  his  share  of  the  manor  of  Timsbury,  subject  to  an  annuity  of 

(1)  Cp.  Adams  v.  Adams  (1858)  25  Beav.  652;  Domviley.  Winnington  (1884) 
26  Ch.  D.  382. 
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Adams  1002.  to  the  widow  of  his  father,  the  testator  devised  one  moiety  to 
Bush.  trustees  to  the  use  of  his  uncle,  George  Adams,  for  life  ;  remainder 
to  the  use  of  Elizabeth,  the  wife  of  George  Adams,  for  life;  remainder 
[  *165  ]  to  the  use  of  all  and  every  the  child  and  children  of  George  *Adam8, 
other  than  and  except  an  eldest  or  only  son,  and  their  heirs,  executors, 
administrators,  and  assigns,  for  ever ;  and  if  there  should  be  but 
one  such  child,  other  than  and  except  as  aforesaid,  to  the  use  of 
such  only  child  and  his  heirs ;  and  if  there  should  be  no  such  child  or 
children  other  than  an  elder  or  only  son,  or  being  such,  all  should  die 
under  the  age  of  twenty-one,  then  to  the  use  of  such  persons  as  should 
become  entitled  to  the  proceeds  of  the  Norton  Manor  Farm,  as  above. 

The  other  moiety  was  devised,  in  a  similar  manner,  to  the  use  of 
Bobert  Bush  for  life  (his  wife  was  a  cousin  of  the  testator),  and  to 
his  children  in  succession. 

Norton  Manor  Farm  was  devised  in  a  similar  manner  to  Elizabeth 
Lloyd  for  life,  and  her  children  in  tail  in  succession,  and  in  default 
of  issue  the  estate  was  to  be  sold,  and  the  money  divided  among 
the  children  of  Bobert  Bush  and  George  Adams,  other  than  and 
except  an  elder  or  only  son. 

The  testator,  after  bequeathing  several  large  legacies,  directed  in 
manner  following  :  **  That  in  case  my  personal  estate  be  insufficient 
to  pay  my  debts  and  legacies,  then  I  charge  my  estates,  lands, 
collieries,  and  other  effects  at  or  in  Timsbury  aforesaid,  and  given  to 
my  uncle,  George  Adams,  and  my  friend,  Bobert  Bush,  with  such 
deficiency,  if  any;  and  I  direct  the  several  legacies  to  be  paid  to  the 
legatees  within  one  year  after  my  decease,  by  my  executors  herein- 
after named,  out  of  my  personal  estate ;  "  and  he  appointed  his  said 
uncle  George  Adams,  and  Bobert  Bush,  joint  executors  of  his  will. 

The  testator  died  on  the  2nd  of  November,  1811,  without  issue. 

The  widow  of  the  testator's  father  is  long  since  dead. 

Elizabeth  Adams,  the  wife  of  the  testator's  uncle  George  Adams, 
died  in  the  lifetime  of  George  Adams. 
[  166  ]  George  Adams  had  issue  three  children  only,  George  Alexander, 

his  eldest  son,  who  was  born  in  the  year  1801,  the  plaintiff,  John 
Philip,  who  was  born  in  the  year  1802,  and  a  daughter,  Elizabeth 
Adams,  who  was  born  in  the  year  1801.     • 

Elizabeth  Adams,  the  daughter  of  George  Adams,  died  in 
December,  1806,  in  the  lifetime  of  the  testator  and  of  her  father, 
under  age  and  without  issue ;  George  Alexander  Adams  was  living 
at  the  death  of  the  testator,  and  died  in  the  year  1813,  under  age, 
and  without  issue,  in  the  lifetime  of  his  father. 
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George  Adams,  the  uncle  of  the  testator,  died  in  April,  1819,  Adaub 
leaving  the  plaintiff,  John  Philip  Adams,  his  only  child,  him  bush. 
surviving. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  will  of  the  testator,  the  plaintiff,  John  Philip  Adams,  on  his 
father's  death,  took  any  and  what  estate  in  the  moiety  of  the  premises 
and  hereditaments  at  Timsbury. 

The  case  was  argued  in  Trinity  Term,  by 

Taljourd,  Serjt.  for  the  plaintiff : 

John  Philip  Adams  took  an  estate  in  fee  in  the  premises  in 
question  on  the  death  of  his  father  the  tenant  for  life.  The 
remainder  vested  at  the  death  of  the  testator,  at  which  time  the 
plaintiff  answered  the  description  in  the  will,  for  he  was  second  son, 
there  being  an  elder  son  alive :  and  unless  an  intention  be  plainly 
expressed  to  the  contrary,  a  remainder  vests  at  the  death  of  the 
testator.  Per  Buller,  J.,  in  Doe  v.  Pen-yn  (i).  Doe  v.  Martin  (2), 
Doe  d.  Hunt  v.  Moore  {^).  Therefore  in  Driver  v.  Frank  {^  a 
devise  to  the  sons  (except  the  first  or  eldest  son)  of  Bacon  Frank, 
who  took  an  estate  for  life  in  the  premises,  and  had  no  children  at 
the  date  of  the  will,  was  *held  not  a  contingent  remainder  to  such  [  'leT  ] 
son  as  should  be  the  second  son  of  B.  Frank,  at  the  death  of  B. 
Frank,  nor  a  vested  remainder  in  the  second  or  other  son  of 
B.  Frank,  liable  to  be  devested  by  his  becoming  the  first  or  eldest, 
by  the  death  of  his  elder  brother,  in  the  lifetime  of  B.  Frank,  but  a 
vested  indefeasible  remainder  in  the  second  or  other  son  of  B.  Frank 
who  should  be  born  living  an  elder.  That  case,  in  substance, 
decides  the  present.  The  cases  which  look  the  other  way  are  cases 
as  to  the  disposition  of  personal  property  and  executory  devises. 
See  Stert  v.  Platel(5),  Chadwick  v.  Doleman  (6),  note  to  Windham  v. 
Graham  (7),  Matthews  v.  Paul(s), 

R,  V,  Richards,  for  the  defendant,  did  not  dispute  the  general 
rule  as  to  the  vesting  of  remainders  at  the  death  of  the  testator, 
where  no  intention  to  the  contrary  can  be  collected  from  the  face 
of  the  will ;  but  contended  that  such  an  intention  was  plainly 
apparent  here :  for  the  testator  had  made  dispositions  as  to  three 
separate  properties ;  the  Drew  Stanton  estate ;  the  Timsbury  estate ; 

(1)  1  K.  E.  757  (3  T.  E.  484).  (6)  60  E.  E.  738  (6  Bing.  N.  0.  439). 

(2)  2  B.  E.  324  (4  T.  E.  39).  (6)  2  Vem.  628. 

(3)  13  E.  E.  329  (14  East,  601).  (7)  25  E.  E.  62  (1  Euss.  331). 

(4)  15  E.  E.  385  (3  M.  &  S.  26).  (8)  19  E.  E.  207  (3  Swanst.  328). 
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Adams  and  the  Norton  Manor  Farm ;  and  by  those  dispositions  he  had 
Bush.  shown  great  anxiety  to  contrive  that  two  of  the  properties  should 
not  be  accumulated  in  the  same  hands :  the  construction  insisted 
on  for  the  plaintiff  would  have  an  immediate  tendency  to  defeat 
that  intention,  and  therefore  the  testator  must  have  meant  that  the 
remainder  in  the  plaintiff,  if  vested,  should  be  devested  upon  his 
ceasing  to  answer  the  description  of  second  son.  In  Driver  v. 
Frank  the  issue  of  the  tenant  for  life  was  not  born  at  the  time  of 
the  death  of  the  testatrix,  and  there  was  but  one  property  to  be 
disposed  of. 

[  168  ]  Talfoiird,  in  reply  : 

The  intention  cannot  be  assumed;  it  must  be  expressed  in 
words  :  Lomax  v.  Ilolmden  (i) ;  Davies  v.  Lowndes  (2) ;  and  there 
are  no  words  here  to  exclude  the  operation  of  the  ordinary  rule. 

The  following  Certificate  was  afterwards  sent : 

*'  We  are  of  opinion  that,  under  the  will  of  the  testator,  John 
Philip  Adams,  on  his  father's  death,  took  an  estate  in  fee  simple 
in  possession  in  the  moiety  of  the  premises  and  hereditaments  at 
Timsbury,  defeasible  in  the  event  of  his  dying  under  the  age  of 
twenty-one. 

"N.    C.    TiNDAL. 
**T.    COLTMAN. 

"T.  Erskinb." 


1839.        STAINES  AND  Others,  Assignees  of  Birch,  a  Bankrupt, 
^— "'  V.  WAINWEIGHT. 

[  ^^*  ]  (6  Bing.  N.  C.  174—180 ;  S.  C.  8  Scott.  280 ;  9  L.  J.  (N.  S.)  C.  P.  107.) 

Defendant,  subject  to  the  approval  of  a  meeting  of  creditors,  agreed  to 
pay  plaintiffs,  assignees  of  B.  a  bankrupt,  2,012/..  supposed  to  be  equal 
to  lOfi.  in  the  pound,  upon  all  debts  then  proved  :  the  fiat  was  to  be  worked 
in  the  usual  way ;  a  claim  of  defendant's  of  700/.  was  to  be  allowed  in  full : 
the  assignees  to  pay  the  costs  of  the  bankruptcy ;  the  surplus  of  the  estate 
to  be  divided  among  the  creditors;  but  the  dividends  of  those  who  had 
previously  received  lOa.  in  the  pound  were  to  be  paid  over  to  defendant,  and 
the  excess  beyond  1 0«.  in  the  pound  to  belong  to  the  creditors :  Held,  that 
this  agreement  was  void,  as  contrary  to  the  policy  of  the  bankrupt  law. 

This  action  was  brought  by  the  assignees  of  one  Birch,  a  bank- 
rupt, to  recover  from  the  defendant  the  sum  of  2,012Z.  under  an 

(1)  1  Ves.  294.  (2)  4  Bing.  N.  C.  478. 
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agreement  made  between  the  assignees  and  the  defendant,  and  set 
forth  in  the  declaration  as  a  certain  memoraiidum  described  therein 
as  a  memorandum  to  form  the  basis  of  an  agreement :  by  that 
instrument,  which  was  made  subject  to  the  approval  of  a  meeting 
of  the  creditors,  to  be  specially  called  for  that  purpose  according 
to  the  Act  of  Parliament  in  that  behalf,  the  defendant  agreed  to 
pay  the  plaintiffs  as  assignees,  within  two  months  from  thence, 
2,012/.  supposed  to  be  equal  to  ten  shillings  in  the  pound  upon  all 
the  debts  then  proved,  and  further  to  pay,  or  permit  the  assignees 
to  retain,  out  of  the  estate,  such  further  sum  as  should  be  equal  to 
ten  shillings  in  the  pound  upon  debts  not  then  known  or  ascertained, 
such  last-mentioned  amount  to  be  limited  to  500{. ;  but  it  was  to 
be  understood  that  the  above  amount  did  not  include  the  debts  of 
Mr.  Birch,  senior,  and  Mr.  Birch,  junior,  amounting  to  about  1,900/., 
upon  which,  if  proveable,  they  would  be  entitled  to  their  dividend 
upon  the  amount  they  should  be  allowed  to  prove :  and  it  was 
provided,  that  if  the  defendant  should  obtain  a  discharge  to  the 
assignees,  or  a  transfer  to  himself  of  any  such  debt  so  proved,  he 
should  be  entitled  to  receive  back  or  retain  the  amount  which  he 
should  have  paid  on  any  such  debt :  it  was  agreed  that  the  fiat 
should  be  worked  in  the  usual  way,  and  that  the  assignees  should 
dispose  of  all  *the  bankrupt's  property,  out  of  which  the  defen- 
dant's liens,  as  thereby  recognised  were  to  be  retained ;  that 
after  satisfaction  of  the  defendant's  liens  he  should  deliver  up  all 
securities  in  his  hands,  and  that  the  defendant's  claim  of  500/.  for 
a  bonus,  and  200/.  for  a  certain  lease,  should  be  allowed  in  full, 
but  that  subject  thereto  his  debt  should  be  subject  to  examination 
and  correction  of  an  accountant ;  that  the  assignees  should  pay  out 
of  the  estatiB  the  costs  previous  to  and  incident  to  the  bankruptcy ; 
and  that  after  payment  out  of  the  estate  of  the  full  amount  of  the 
defendant's  claims  when  ascertained,  so  far  as  the  estate  would 
extend,  the  surplus  of  the  estate  should  be  divided  among  the 
creditors,  but  the  dividends  of  such  as  should  previously  have 
received  ten  shillings  in  the  pound,  should  to  that  extent  be  paid 
over  to  the  defendant  in  one  week  after  the  dividend  should  be 
declared;  but  that  the  excess  beyond  ten  shillings  in  the  pound 
should  belong  to  the  creditors,  and  that  the  terms  of  the  agree- 
ment should  be  ratified  by  a  deed. 

It  was  averred  in  the  declaration,  that  a  meeting  of  the  creditors 
was  specially  called  for  the  purpose  of  approving  of  the  agreement, 
according  to  the  said  Act  of  Parliament,  and  that  at  such  meeting 
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Wain- 

WBIOHT. 
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[  ♦176  ] 


the  said  agreement  was  duly  approved  by  the  creditors,  accordinj: 
to  the  said  Act  of  Parliament : 

That  from  the  time  of  the  making  the  agreement,  the  plaintiffs 
had  been  ready  and  willing,  as  such  assignees,  to  ratify  the  terms 
of  the  agreement  by  a  proper  deed,  whereof  the  defendant,  durinj^ 
all  the  time,  had  notice.  Breach,  that  the  defendant  did  not, 
within  two  months  from  the  making  the  agreement,  pay,  nor  had 
he  yet  paid  the  plaintiffs,  being  such  assignees,  the  said  sum  of 
2,012{.,  or  any  part  thereof. 

Demurrer,  for  that  the  consideration  for  the  promise  of  the 
defendant  in  the  declaration  mentioned  was  void  and  illegal,  as 
being  contrary  to  the  spirit  and  *policy  of  the  bankrupt  laws; 
and  also  void  and  illegal  inasmuch  as  the  promise  made  by  the 
plaintiffs,  which  was  laid  as  the  consideration  of  the  defendant's 
promise,  was  not  in  their  power  to  perform ;  nor  could  the  defendant 
have  enforced  performance  of  the  same,  at  all  events  without  the 
express  consent  of  all  the  creditors  of  Birch,  whose  debts  were 
proveable  under  the  commission  against  him ;  that  if  such  consent 
would  support  the  promise  made  by  the  plaintiffs,  yet  that  it  was 
not  with  proper  certahity,  or  in  an  issuable  form  averred  in  the 
declaration,  that  all  the  last-mentioned  creditors  did  consent  to 
the  said  agreement;  but,  on  the  contrary,  the  proper  inference 
to  be  drawn  from  the  averments  in  that  respect  was,  that  the 
agreement  was  approved  of  only  by  the  consent  of  the  major 
part  in  value  of  the  creditors  who  had  proved  under  the  com- 
mission and  were  present  at  the  meeting ;  nor  was  it  alleged  with 
proper  certainty,  nor  in  an  issuable  form,  that  the  creditors  who 
were  averred  to  have  approved  of  the  agreement  did  consent  to 
or  ratify  the  same ;  nor  was  it  stated  how  they  approved  of  the 
same  ;  nor  that  they  consented  or  ratified  the  same  in  any  manner 
that  would  bind  them  to  it  by  law;  or  that  there  was  any 
consideration  for  their  consent  or  ratification. 

Joinder. 


[After  argument,  the  Court  took  time  for  consideration.] 

[  179  ]        TiNDAL,  Ch.  J.  (after  stating  the  pleadings,  as  autc,  p.  763): 

As  the  Act  6  Geo.  IV.  c.  16,  s.  88  (i),  which  gives  validity  to 
certain  acts  approved  by  the  major  part  in  value  of  the  creditors 
present  at  a  public  meeting  duly  convened,  does  not  extend  to  an 

(1)  See  now  sect.  13  of  the  Bankruptcy  Act,  1890  i5S  &  54  Vict.  c.  71).— B.  C. 
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agreement  of  the  description  above  mentioned,  no  aid  can  be 
derived  from  the  approval  alleged;  and  the  legal  effect  of  the 
agreement  must  depend  upon  the  provisions  which  it  contains. 
After  a  careful  consideration  of  these  provisions,  it  appears  to  us 
to  be  clear  that  the  defendant,  as  a  consideration  for  the  payment 
of  the  amount  which  he  engages  to  pay,  being  10^.  in  the  pound 
upon  all  the  debts  proved,,  except  those  of  Birch,  sen.  and  Birch, 
jun.,  stipulates  that  he  shall  receive  out  of  the  estate,  the  full 
amount  of  500/.,  called  a  bonus,  and  2001.  for  a  lease,  in  preference 
to  all  the  other  creditors  except  the  two  above  specified,  who  are 
to  prove  and  receive  their  dividends  as  if  no  agreement  had  been 
made,  and  who  therefore  are  in  no  way  affected  by  it ;  and  further, 
that  the  whole  of  his  debt,  when  ascertained,  should  be  entitled 
to  a  similar  preference.  This  agreement  may  possibly  be  very 
beneficial  to  the  creditors ;  and  the  commencement  of  this  action 
by  the  assignees  against  the  defendant,  affords  reason  to  suppose 
that  it  has  been  so  considered.  But  it  professes  to  stipulate  for 
an  administration  of  the  bankrupt's  estate,  which  is  at  variance 
with  the  bankrupt  laws;  and  as  all  the  creditors  are  not  bound 
by  it,  it  could  not  be  enforced  by  the  defendant  against  the 
assignees  of  the  estate,  so  as  to  give  him  the  benefit  which  it  is 
the  object  of  the  provisions  on  his  part  to  receive.  The  assignees 
had  no  right  to  enter  into  a  contract  with  a  particular  creditor 
that  on  a  certain  event  he  should  receive  out  of  the  estate  the 
full  amount  of  any  debt.  It  was  their  duty  to  make  an  equal 
distribution  of  the  effects  among  the  creditors,  in  proportion  to 
all  the  debts  of  the  bankrupt. 

What  the  true  meaning  of  that  part  of  the  agreement  may  be 
which  relates  to  the  defendant's  liens  being  recognised  thereby, 
it  is  unnecessary  to  consider ;  because  we  think,  for  the  reasons 
above  given,  that  the  stipulation  for  the  payment  to  the  defendant 
of  the  two  sums  of  500/.  and  200Z.  in  full,  as  well  as  his  whole 
debt  when  ascertained,  being  illegal,  the  arrangement  contemplated 
by  the  agreement  is  void. 

We  are  therefore  of  opinion,  that  judgment  upon  the  demurrer 
to  the  declaration  must  be  given  for  the  defendant. 

Judgment  for  defendant 
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1840.  INGKAM  V.  LAWSONd). 

^^'''        (6  Bmg.  N.  C.  212—217  ;  S.  C.  8  Scott,  471 ;  9  L.  J.  (N.  S.)  C.  P.  145 ;  4  Jur.  lol ; 
[  212  ]  S.  C.  at  Nisi  Prius,  9  Car.  &  P.  326.) 

A  statemeut  in  a  newspaper,  that  a  ship  of  which  plaintiff  was  owner  and 
master,  and  which  he  had  advertised  for  a  voyage  to  the  East  Indies,  was 
not  a  seaworthy  ship,  and  that  Jews  had  bought  her  to  take  out  convicts : 
Held,  to  be  a  libel  on  plaintiff  in  his  trade  and  business,  for  which  he  might 
recover  damages,  without  proof  of  malice  or  allegation  of  special  damage. 

The  declaration  stated,  that  the  plaintiff  was  owner  of  a  certain 
ship  called  the  Larking,  and  the  master  and  commander  thereof, 
and  the  said  ship  being  in  the  East  India  Docks,  in  London,  the 
plaintiff  intended  and  was  about  to  sail  within  three  months,  in 
and  with  the  said  ship  from  London  to  Madras  and  Calcutta,  and 
had  advertised  for  freight  and  passengers  on  the  Slst  of  October, 
1837,  when  the  defendant,  with  a  view  to  cause  it  to  be  suspected 
that  the  ship  was  sold  to  Jews  to  take  out  convicts,  and  was 
unseaworthy  and  unfit  for  the  reception  of  goods  or  freight,  or 
passengers  of  respectability,  maliciously  published  in  the  Time;f 
newspaper,  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  the  way  of  his  said  business  and  occupation,  and  of  and 
concerning  the  said  ship  and  the  said  intended  voyage,  the 
following  libel :  **  To  the  Editor  of  the  Times. — Sir,  I  think  no 
apology  necessary  for  troubling  you  with  the  following  statement ; 
I  have  but  one  motive  for  giving  publicity  to  the  communication. 
I  overheard  a  servant  on  our  establishment  remark  to  one  of  his 
fellow  servants,  that  his  old  ship  had  returned  to  England  at  last, 
but  that  the  captain  had  been  forced  to  put  in  at  the  Cape,  and 
procure  twenty  additional  hands  to  pump  the  ship  to  enable  her 
to  complete  her  passage ;  but  he  understood  the  Jews  had  bought 
her,  to  take  out  convicts.  With  the  recollection  of  the  dreadful 
loss  of  life  which,  in  several  instances,  has  occurred  from  ships 
not  seaworthy  being  employed  for  such  purposes,  I  was  induced 
to  question  the  man,  and  learn  that  the  ship's  name  is  the  Larkins, 
[  *213  ]  I  think  the  ''^captain's  name  is  Ingram,  late  in  the  East  India 
service.  He  tells  me  the  voyage  before  last,  when  he  was  on 
board,  they  were  obliged  to  pump  every  two  hours  all  the  way 
from  Calcutta ;  and  on  this  last  voyage  she  was  constrained  to 
obtain  the  additional  hands  I  have  stated,  to  keep  the  ship  afloat ; 
but  she  is  now  purchased  by  some  Jews  for  the  pm-pose  I  have 

(1)  Cited  and  followed  by  Kay,  L.  J.,      133,    146,   63  L    J.   Q.   B.  293,  300. 
in   South   Hetton    Void    Co,    v.    North      C.  A.— R.  C. 
£iuternNew8  jieaocirttioii  [1894]  1  Q.  B. 
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stated.     I  feel  it  my  duty  to  give  this  publicity  to  it ;  I  give  you       Imoram 
the  statement  as  I  heard  it ;  I  know  nothing  of  the  parties ;  and,      lawson. 
as  I  have  before  remarked,  I  have  but  one  motive,  viz.  the  possible 
prevention  of  the  recurrence  of  some  fearful  calamity.     I  am,  Sir, 
your  obedient  servant,  W.  T." 

There  was  no  allegation  of  special  damage.  But  it  was  averred 
generally,  that,  by  reason  of  the  libel,  the  plaintiff  was  injured 
in  his  reputation  as  shipowner  and  master  mariner,  and  it  was 
believed  that  his  ship  was  unfit  for  freight  and  passengers  of 
respectability,  and  that  he  had  conducted  himself  dishonestly  and 
improperly  in  relation  to  the  said  intended  voyage. 

The  defendant  pleaded  the  general  issue  and  a  justification, 
which  was  held  insuflScient  upon  demurrer  (i). 

The  action  was  brought  three  days  after  the  publication  of  the 
libel.  The  plaintiff  proved  at  the  trial,  before  Maule,  J.,  what 
was  the  average  profit  to  the  captain  of  a  ship  upon  an  East  India 
voyage,  and  that,  upon  the  first  voyage  which  he  took  after  the 
publication  of  this  libel  (it  was  also  after  the  action  was  com- 
menced), the  plaintiff's  profits  were  nearly  l,500i.  below  the 
average.  This  proof  was  objected  to  on  the  part  of  the  defendant, 
on  the  ground  that  the  declaration  contained  no  allegation  of 
special  damage,  and  that  the  loss  alleged  was  incurred  after  the 
commencement  of  the  action.  The  defendant's  counsel,  however, 
admitted  that  the  plaintiff  was  entitled  to  some  damages,  but 
^contended  that  the  smallest  amount  would  satisfy  the  justice  of  l  *^^^  ] 
the  case. 

The  learned  Judge  told  the  jury  that  the  only  question  was, 
what  was  the  amount  of  damage  the  plaintiff  had  sustained  ;  and 
that,  with  a  view  to  estimate  that,  they  might  look  to  the  nature  of 
his  business,  and  his  general  rate  of  profit. 

The  jury  gave  a  verdict  for  900/. 

Humfrey  now  moved  for  a  new  trial  on  the  ground  of  alleged 
misdirection,  or  for  an  arrest  of  judgment. 

The  libel,  he  contended,  was  an  imputation,  not  on  the  character 
of  the  plaintiff,  but  of  the  plaintiff 's  ship  ;  and  in  order  to  sustahi 

(1)  The  case  on  demurrer  is  reported  sengers,   and   it  might  deter  persons 

in  5  Bing.  N.  0,  66.     The  justification  from  appljring  if  they  hoard  that  she 

was  to  the  effect  that  the  allegation  of  was  full  of  convicts.    The  plea  cannot 

unseaworthiness  was  true.     Tindal,  be  suppoi-ted  as  an  answer  to  the  whole 

Ch.  J.  in  giving  judgment  said :  "The  libel."— B.  C. 

ship  is  advertised   to  take  out  pas- 
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Ikgbah      an  action  of  libel  or  slander  for  disparagement  of  title,  or  of  any 
Lawsov.      chattel,  the  plaintiff  must  prove  that  the  defendant  was  actuated 

by  malice  express  or  implied :  Hargrave  v.  Le  Breton  (i),  Smith  v. 

Spooner  (2),  Pitt  v.  Donovan  (a). 

The  learned  Judge,  therefore,  ought  to  have  left  the  question  of 

malice  to  the  jury. 

(Maule,  J. :  That  point  was  never  taken  at  the  trial,  and  I  was 
not  required  to  put  it  to  the  jury :  it  was  admitted  by  the 
defendant's  counsel  that  the  plaintiff  was  entitled  to  some 
damages ;  and  the  only  question  was,  how  much.) 

Then,  the  jury  ought  not  to  have  been  allowed  to  take  into 
consideration  the  average  profits  of  the  plaintiff's  business,  or  the 
loss  upon  a  voyage  which  was  not  entered  upon  until  after  the 
action  commenced. 

(Maule,  J. :  The  damages  were  given  for  the  publication  of  the 
libel.) 

At  all  events,  the  judgment  must  be  arrested,  because  a  libel  in 
disparagement  of  title,  or  of  a  mere  chattel,  is  not  actionable 
without  allegation  and  proof  of  special  damage:  Malachi  v. 
Soper  (4). 

[  215  ]  BOSANQUET,  J.  : 

I  think  no  rule  ought  to  be  granted  in  this  case.  The  substantial 
question  for  the  Court  is,  whether  this  publication  was  a  Ubel  on 
the  plaintiff  in  his  business  of  a  master  mariner  and  shipowner,  or 
merely  amounted  to  a  disparagement  of  the  qualities  of  his  ship  :  if 
it  were  merely  the  latter,  then,  as  there  is  no  allegation  of  special 
damage,  nothing  could  be  recovered ;  judgment  must  be  arrested ; 
and  it  would  be  immaterial  to  consider  the  point  as  to  the  proof  of 
malice.  But  if  it  was  a  libel  upon  the  plaintiff  in  his  business, 
then,  whether  malice  were  proved  or  not,  the  plaintiff  would  be 
entitled  to  recover  damages  for  statements  injurious  to  his 
character,  and  which,  from  their  nature,  must  be  prejudicial  to  his 
business.  It  is  very  material,  therefore,  to  look  at  the  declaration, 
and  see  what  it  alleges.     The  inducement  is,  that  the  plaintiff  was 

(1)  4  Burr.  2422.  (3)  14  E.  R.  535  (2M.  &  S.  639). 

(2)  12  R.  R.  645  (3  Taunt.  246).        (4)  43  R.  R.  691  (3  Ring.  X.  C.  37 1). 
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owner  of  a  ship,  and  the  master  thereof ;  that  he  was  about  to  sail  Inoraai 
in  the  ship  from  London  to  Madras  and  Calcutta,  and  had  lawson. 
advertised  for  freight  and  passengers,  when  the  defendant 
published  of  and  concerning  the  plaintiff  in  the  way  of  his 
business,  and  of  and  concerning  the  ship,  the  libel  in  question, 
which  is,  that  the  ship  advertised  for  the  intended  voyage  was,  in 
effect,  not  seaworthy.  The  plaintiff  then  complains  that,  by  reason 
of  the  libel,  it  was  believed  that  the  ship  was  unfit  for  freight  or 
passengers  of  respectability,  and  that  he  had  conducted  himself 
dishonestly  in  relation  to  the  intended  voyage.  It  appears  to  me, — 
looking  at  the  statement  in  the  inducement  of  the  declaration,  that 
the  plaintiff  was  master  and  owner  of  the  ship,  that  he  had 
advertised  her  for  a  voyage,  and  that  the  libel  was  published  of 
him  in  his  business  as  such  master  and  owner, — that  this  must  be 
esteemed  a  libel  of  him  in  his  business  ;  and  that  he  is  entitled  to 
damages,  though  no  proof  of  malice  was  given  at  the  trial. 

With  respect  to  the  damages,  it  had  been  urged  that  *he  could  [  •2i6  ] 
have  sustained  none,  because  he  brought  his  action  within  three 
days  of  the  publication.  But  he  was  not  bound  to  wait  till  actual 
damage  had  been  incurred.  The  jury  were  warranted  in  giving 
such  damages  as  they  thought  fit,  for  the  publication  of  the  libel 
and  the  injury  to  his  character  in  the  way  of  his  business.  For 
these  reasons,  I  am  of  opinion  that  there  is  no  ground  for 
disturbing  the  verdict  or  arresting  the  judgment. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  If  it  had  been  necessary  to  prove 
malice  or  special  damage,  this  verdict  must  have  been  set  aside  or 
the  judgment  arrested.  But  I  am  of  opinion  that  such  proof  was 
not  necessary.  This  is  not  a  case  of  mere  disparagement  of  a 
chattel,  but  a  libel  on  the  plaintiff  in  the  way  of  his  business,  and 
with  reference  to  an  intended  voyage.  It  is  impossible,  therefore, 
to  say  that  the  action  is  not  maintainable  independently  of  malice. 
To  say  of  a  shipowner,  that  he  has  sold  his  ship  to  carry  convicts 
when  she  was  in  a  condition  in  which  she  must  be  expected  to  go  to 
the  bottom,  is  as  bad  as  saying  of  a  wine  merchant,  that  his  wine 
is  poisoned,  or  of  a  tea  dealer,  that  his  tea  is  made  green  by  drying 
it  on  copper. 

With  respect  to  the  damages,  the  jury  must  have  some  mode  of 
estimating  them  ;  and  they  could  not  be  in  a  condition  to  do  so, 
unless  they   knew  something  of    the  nature    of    the  plaintiff's 
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Ingram       business,  and  of  the  general  return  from  bis  voyages.     And  there 
Lawbok.      is  ^0  ground  for  arresting  the  judgment :  the  libel  being  published 

of  the  plaintiff  in  the  way  of  his  business,  it  was  unnecessary  to 

allege  special  damage. 

Erskine,  J. : 

It  is  unnecessary  to  consider  whether  or  not  the  question  of 
malice  ought  to  have  been  left  to  the  jury,  because  the  material 
point  for  decision  is,  whether,  on  the  face  of  the  declaration,  this  is 
[  •217]  not  a  libel  *on  the  plaintiff  in  the  way  of  his  business  :  and  I  am 
of  opinion  that  it  is.  The  plaintiff  is  described  not  only  as  master 
but  as  owner  of  the  ship ;  it  is  alleged  that  he  was  about  to  take  a 
voyage  and  had  advertised  for  passengers ;  and  then  the  libel 
asserts  that  the  ship  was  in  a  condition  in  which  she  could  scarcely 
be  kept  afloat,  and  had  been  sold  to  Jews  to  carry  convicts.  I 
think  there  could  not  be  a  more  flagrant  personal  libel  than  such  a 
statement  made  with  respect  to  the  master  of  a  ship :  and  if  it 
were  a  personal  libel  on  the  plaintiff,  it  is  immaterial  that  it  is  also 
a  disparagement  of  his  ship. 

Then,  with  respect  to  the  damages;  in  order  to  enable  the  jury  to 
form  some  judgment  as  to  the  effect  the  libel  was  calculated  to  produce, 
I  think  it  was  reasonable  to  let  them  know  the  nature  of  the  plaintiff's 
business,  and  the  amount  realised  by  him  in  his  various  voyages. 

Maule,  J. : 

I  see  no  reason  for  disturbing  the  verdict.  The  libel  is  an 
imputation  on  the  plaintiff  in  his  business  as  a  ship  owner  and 
master  mariner,  and  not  a  mere  disparagement  of  the  qualities  of 
his  ship.  It  was  unnecessary,  therefore,  to  put  any  question  to  the 
jury  on  the  subject  of  malice,  and  no  such  question  was  raised  at 
the  trial :  the  only  question  raised  then,  was,  as  to  the  amount  of 
damages,  and  the  propriety  of  letting  in  evidence  of  the  profits  of 
the  plaintiff 's  voyages.  But  that  evidence  was  admitted,  only  that 
the  jury  might  know  what  sort  of  business  the  plaintiff  carried  on  ; 
for  the  same  amount  of  damages  ought  not  to  be  given  in  respect  of 
a  libel  on  a  plaintiff  in  the  way  of  his  business,  where  his  trade  is 
small,  as  where  his  trade  is  large.  In  the  latter  case,  the  libel  is 
likely  to  be  injurious  to  a  greater  extent  than  in  the  former. 

The  point  raised  in  arrest  of  judgment  is  substantially  the  same 

as  that  which  has  been  urged  for  a  new  trial :  and  I  think  no  rule 

should  be  granted. 

HnJe  re/used^ 
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COCKBUEN    AND   Another    v.    WEIGHT    and    Others,        is^o. 
Executors     and     Executrix     of     Henry     Wright,        —  * 
Deceased.  ^  ^^^  ^ 

(6  Bing.  N.  C.  223—228 ;  S.  0.  8  Scott,  489;  9  L.  J.  (N.  S.)  0.  P.  166.) 

Under  a  charter-party  defendant's  ship  was  to  proceed  from  London  to 
Bombay,  and  there  discharge  her  cargo  ;  and  then  load  a  cargo,  with  which 
she  was  to  proceed  direct  to  London ;  the  merchant  to  have  the  privilege  of 
sending  the  ship  to  Calcutta  from  Bombay,  upon  pajring  for  the  extra  time 
occupied.  If  the  ship  returned  from  Bombay  direct  to  London,  the 
merchant  was  to  have  the  power  of  sending  her  to  one  port  on  the  Malabar 
coast  to  receive  cargo,  paying  for  the  extra  time:  Held,  that  defendants, 
after  discharging  at  Bombay,  were  not  bound  to  take  on  board  a  cargo  there 
for  Calcutta. 

The  declaration  stated,  that  on  the  25th  of  March,  1886,  by  a 
charter-party  of  affreightment,  made  between  H.  Wright  deceased, 
as  owner  of  the  ship  Bengal,  and  the  plaintiffs,  it  was  agreed  that 
the  said  ship  should  with  all  convenient  speed  proceed  to  a  loading 
berth  in  the  London  Docks,  or  so  near  thereunto  as  she  might  safely 
get,  and  there  load  from  the  factors  of  the  plaintiffs  a  full  and 
complete  cargo  of  lawful  merchandize,  not  exceeding  what  she  could 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture ;  and  being  so  loaded,  should  therewith 
proceed  to  Bombay,  or  so  near  thereunto  as  she  might  safely  get, 
and  deliver  the  same,  and  there  discharge  the  same,  and  should  then 
load  a  full  and  complete  cargo  of  lawful  merchandize,  with  which 
she  should  proceed  direct  to  London,  and  discharge  the  same  in 
such  dock  in  the  river  Thames  as  the  charterers  might  direct :  in 
consideration  of  which  the  charterers  engaged  to  pay  to  the  said 
owner  the  sum  of  2,350/.  in  full,  and  in  lieu  of  all  port  charges  and 
pilotage ;  (the  act  of  God,  &c.  excepted)  :  the  freight  to  be  paid, 
300L  at  two  months'  date  from  clearing  outwards  at  the  Custom 
House,  London,  and  the  remainder  at  two  months'  date  from  the 
delivery  of  the  inward  cargo  :  sixty  running  days  to  be  allowed  the 
merchant  (if  the  ship  were  not  sooner  dispatched)  for  loading  the 
ship  at  Bombay,  and  ten  days  on  demurrage,  over  and  above  the 
said  laying  *days,  at  6/.  per  day:  penalty  for  non -performance  of  the  [  ^224  ] 
agreement,  2,000{. :  the  ship  to  sail  from  London  on  or  before  the 
1st  of  June:  the  merchants  to  have  the  privilege  of  sending  the  ship 
to  Calcutta  from  Bombay,  they  paying  at  the  rate  of  17«.  per 
register  ton  per  month  for  the  extra  time  occupied ;  the  merchants 
also  engaging  to  pay  the  ship's  port  charges  and  pilotage  at  Calcutta : 
if  the  ship  returned  from  Bombay  direct  to  London,  the  merchants 
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CocKBUBN  were  to  have  the  power  of  sending  her  to  one  port  on  the  Malabar 
Wright,  coast  to  receive  cargo,  paying  the  ship's  port  charges  and  pilotage, 
and  lis.  per  register  ton  per  month  for  the  extra  time  occupied. 
Mutual  promises.  Averments,  that  the  plaintiffs  paid  the  sum  of 
800Z.  in  the  charter-party  mentioned,  and  were  ready  and  willing  to 
advance  cash  at  Bombay  according  to  the  true  intent  and  meaning 
thereof :  that,  on  the  20th  of  May  in  the  year  aforesaid,  the  ship, 
having  received  a  cargo  on  board  according  to  the  charter-party, 
proceeded  to  Bombay  in  the  East  Indies,  arrived  there,  and  delivered 
and  discharged  her  outward  cargo  to  the  agents  of  the  plaintifiis  in 
that  behalf:  that  the  plaintiffs,  afterwards,  having  procured  a  cargo 
of  lawful  merchandizes  in  that  behalf,  within  a  reasonable  time  in 
that  behalf,  called  upon  and  required  the  said  H.  Wright  deceased 
to  load  the  same  on  board  the  said  ship,  and  proceed  therewith  to 
Calcutta,  but  the  said  H.  Wright  wholly  refused  so  to  do,  though  he 
was  not  prevented  by  the  act  of  God,  &c. :  that  afterwards  the  ship 
proceeded  from  Bombay  to  Calcutta  without  any  cargo  whatever  on 
•board  her,  contrary  to  the  tenor  and  effect  of  the  charter-party,  and 
the  promise  and  undertaking  of  the  said  H.Wright  so  by  him  made: 
that  by  means  of  the  premises,  the  plaintiffs  had  lost  divers  gains 
which  they  would  have  acquired  by  the  conveyance  of  the  said  cargo 
[  •225  ]  from  Bombay,  and  the  sale  and  disposal  thereof ;  and  had  *been 
deprived  of  the  benefit  of  the  said  charter-party,  and  the  advantages 
which  would  have  accrued  therefrom. 

Fleas :  First,  the  general  issue :  second,  that  from  the  time  of 
the  arrival  of  the  ship  at  Bombay,  and  the  discharge  of  her  outward 
cargo,  as  in  the  declaration  mentioned,  and  from  thence  continually 
until  the  ship  proceeded  from  Bombay,  as  therein  also  mentioned, 
the  said  H.  Wright  was  ready  and  willing,  and  during  that  period, 
to  wit,  on  &c.,  tendered  and  offered  to  the  plaintiffs  to  load  and 
receive  on  board  the  ship  a  full  and  complete  cargo  of  lawful  mer- 
chandize, to  be  conveyed  in  the  ship  according  to  the  charter-party, 
to  wit,  to  London  :  that  the  cargo  of  lawful  merchandize  which  the 
said  H.  Wright  was  in  the  declaration  alleged  to  have  been  required 
to  load  on  board  the  ship  at  Bombay,  was  to  be  conveyed  to  and 
discharged  at  a  certain  port  or  place  other  than  London,  or  any 
dock  in  the  river  Thames,  that  is  to  say,  Calcutta,  contrary  to  the 
charter-party ;  and  that,  on  that  account,  and  no  other,  the  said 
H.  Wright  refused  to  load  the  said  cargo  on  board  the  ship.  That 
from  the  time  of  the  arrival  of  the  ship  at  Bombay,  and  from  thence 
continually  until  she  sailed  from  Bombay,  as  in  the  declaration 
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mentioned,  the  plaintiffs  wholly  neglected  and  refused  to  load  on  Cookburn 
board  the  ship  a  full  and  complete  cargo,  or  any  part  of  a  cargo,  wbioht. 
of  merchandize  to  be  conveyed  to  London,  and  there,  or  in 
any  dock  in  the  river  Thames,  to  be  discharged ;  and  afterwards 
discharged  the  said  H.  Wright  from  any  further  detaining  or 
keeping  the  ship  at  Bombay ;  wherefore  the  ship  proceeded  from 
Bombay  without  any  cargo  on  board,  in  manner  and  form  as 
the  plaintiffs  had  complained ;  and  that,  the  defendants  were 
ready  to  verify. 

Demurrer,  for  that,  by  the  terms  of  the  charter-party,  *Wright  [  *^26  ] 
was  bound  to  load  a  cargo  at  Bombay  at  the  request  of  the  plaintiffs, 
without  regard  to  his  liability  afterwards  to  carry  the  same  to  one 
place  or  another ;  and  that  he  was  bound  to  load  a  cargo  at  Bombay 
to  be  carried  to  the  Malabar  coast  or  to  Calcutta,  at  the  option  of 
the  plaintiffs. 

Joinder. 

R.  F.  Richanh,  in  support  of  the  demurrer,  contended  that 
the  privilege  reserved  in  the  charter-party  of  sending  the  ship  to 
Calcutta  after  she  had  discharged  her  cargo  at  Bombay,  and  if  she 
returned  from  Bombay  direct  to  London,  the  power  of  sending  her 
to  one  port  on  the  Malabar  coast,  implied  that  the  plaintiffs  should 
also  have  the  power  of  sending  a  cargo  from  Bombay  to  Calcutta 
or  the  Malabar  coast ;  it  could  never  have  been  intended  that  the 
ship  should  make  such  intermediate  voyage  in  ballast ;  if  such  an 
intention  had  existed,  it  would  at  least  have  been  expressed.  It 
was  the  usual  course  of  the  trade  to  make  an  intermediate  voyage 
with  a  cargo  from  Bombay  to  Calcutta. 

BompaSy  Serjt.  contra  : 

The  meaning  of  the  parties  was,  that  the  ship  should  discharge 
at  Bombay  or  at  Calcutta,  according  to  the  option  of  the  plaintiffs  ; 
and  that,  if  she  discharged  at  Bombay  and  returned  direct  to 
London,  instead  of  discharging  at  Calcutta,  the  plaintiffs  should 
have  the  option  of  sending  her  to  one  port  on  the  Malabar  coast. 
It  was  not  intended  that  she  should  discharge  first  at  Bombay,  and 
then  take  in  an  intermediate  cargo  for  Calcutta,  but  merely  that, 
if  the  merchant  found  no  return  cargo  ready  for  him  at  Bombay, 
he  should  have  the  privilege  of  sending  the  ship  on  with  her 
original  outward  cargo  to  Calcutta,  there  to  be  exchanged  for  a 
homeward  cargo. 
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CooKBUBK  R,    V.  Richards,  in  reply,  observed   that,   according  to   the 

wbight.      language  of  the  charter-party,  the  ship  was  at  all  events  to  dis- 

r  227  1       charge  at  Bombay  :  if  so,  it  would  have  been  useless  to  stipulate 

for  the  privilege  of  sending  the  ship  on  to  Calcutta,  unless  she  were 

to  take  a  cargo  from  Bombay  thither. 

BOSANQUET,  J. : 

This  is  an  action  on  a  charter-party,  of  which  the  plaintiffs  allege 
a  breach ;  and  if  it  has  been  broken,  they  must  show  that  there  has 
been  a  breach  in  the  way  they  complain.  By  the  charter-party  it 
is  stipulated  that  the  ship  shall  proceed  from  London  to  Bomba}^ 
and  there  discharge  her  cargo,  and  then  load  a  cargo,  with  which 
she  shall  proceed  direct  to  London ;  the  merchant  to  have  the 
privilege  of  sending  the  ship  to  Calcutta  from  Bombay,  upon  paying 
for  the  extra  time  occupied :  and  if  the  ship  returns  from  Bombay 
direct  to  London,  the  merchant  is  to  have  the  power  of  sending  her 
to  one  port  on  the  Malabar  coast  to  receive  cargo,  paying  for  the 
extra  time.  The  plaintiffs  complain  that  the  master  was  required 
to  load  a  cargo  at  Bombay  and  proceed  with  it  to  Calcutta ;  that 
he  refused  to  do  so ;  and  proceeded  to  Calcutta  without  a  cargo. 
The  defendants  plead  that  the  cargo  which  the  master  was  required 
to  load  at  Bombay  was  to  be  carried  to  a  port  other  than  London, 
that  is,  to  Calcutta,  contrary  to  the  charter-party :  that  therefore 
the  master  refused  to  take  the  cargo  on  board. 

On  looking  through  the  charter-party,  I  am  unable  to  find  any 
stipulation  that  the  master  should  take  on  board  a  cargo  destined  for 
any  place  other  than  London,  or  any  thing  to  authorise  the  employ- 
ment of  the  vessel  upon  an  intermediate  voyage  after  her  arrival 
at  Bombay.     Our  judgment,  therefore,  must  be  for  the  defendants. 

[  228  ]       Erskine,  J. : 

I  am  of  the  same  opinion.  The  first  agreement  is,  for  a  voyage 
from  London  to  Bombay  and  back  ;  there  is  also  a  stipulation 
that  the  plaintiffs  shall  have  the  privilege  of  sending  the  vessel  to 
Calcutta  ;  but,  taking  the  whole  instrument  together,  it  appears 
that  two  voyages  only  are  contemplated,  one  out  and  one  home ;  and 
not  an  intermediate  voyage  with  a  cargo  from  Bombay  for  Calcutta. 

Maule,  J. : 

Our  judgment  must  be  for  the  defendants.  There  is  no  express 
agreement  to  proceed  from  Bombay  to  Calcutta  with  a  cargo :  in 
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order  to  support  this  action,  it  must  appear  on  the  charter-party,  Cookburn 
by  necessary  intendment,  that  there  was  a  promise  to  do  that  whight. 
which  the  plaintiffs  complain  has  been  refused.  If  we  could 
import  into  this  case  knowledge  extrinsic  of  the  statement  on  the 
record,  namely,  that  Calcutta  is  in  the  East  Indies,  and  that  it  is 
usual  on  the  outward  voyage  to  take  in  a  cargo  at  Bombay  to  be 
discharged  at  Calcutta  before  the  commencement  of  the  voyage 
homewards,  there  might  be  some  ground  for  the  construction  of 
the  charter-party  for  which  the  plaintiffs  contend ;  but  excluding 
any  such  extrinsic  knowledge,  there  is  no  promise  to  be  collected 
from  the  charter-party,  such  as  the  plaintiff  insists  upon. 

Judgment  f 07'  the  defendants. 
TiNDAL,  Ch.  J.  was  absent  at  Monmouth. 


1840. 

SANSOM   V,   RHODES  (1).  -^^J^^- 

(6  Bing.  N.  C.  261—269 ;  S.  C.  8  Scott,  644  ;  9  L.  J.  (N.  S.)  C.  P.  145.)  [  261  ] 

By  the  conditions  of  a  sale  which  took  place  September  18th,  the  purchaser 
was  immediately  to  pay  a  deposit  in  part  of  the  purchase-money,  and  to 
sign  an  agreement  for  payment  of  the  remainder  by  the  28th  of  November ; 
the  vendor  was  to  deliver  an  abstract  within  fourteen  days  from  the  sale;  and 
to  deduce  a  good  title ;  objections  to  the  title  were  to  bo  taken  within 
twenty-one  days  after  the  delivery  of  the  abstract ;  and  the  purchaser  was 
to  prepare  the  deeds  of  conveyance  by  the  10th  of  November : 

Held,  that  no  precise  time  was  fixed  within  which  the  vendor  was  to 
deduce  a  good  title,  and  that  therefore  a  declaration  against  him  for  failing 
to  do  so  ought  to  aver  that  he  had  been  allowed  a  reasonable  time. 

The  declaration  stated  that  the  defendant,  heretofore,  to  wit  on 
the  18th  of  September,  1838,  caused  to  be  put  up  to  sale  by  public 
auction,  in  lots,  certain  ground  rents  payable  on  premises  situate 
in  the  county  of  Middlesex,  and  more  particularly  described  in  a 
particular  of  sale  then  published  by  the  defendant,  under  and 
subject  to  certain  conditions  of  sale,  that  is  to  say  (among  other 
conditions),  "  that  each  purchaser  should  pay  down  immediately 
a  deposit  of  10{.  per  cent,  in  part  of  the  purchase-money,  and  sign 
an  agreement  for  payment  of  the  remainder  on  or  before  the  28th 
of  November,  1838 :  all  outgoings  to  be  cleared  to  the  29th  of 
September,  1838,  from  which  time  each  purchaser  should  pay  or 

(1)  As  to  time  being  of  the  essence  c.  66),  which  adopted  the  construc- 
of  the  contract  see  now  s.  25  (7)  of  the  tion  given  to  stipulations  as  to  time 
Judicature  Act,  1873  ^36  &  37  Vict,      by  courts  of  equity.— K.C. 
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Sansom  allo'iT  interest  at  the  rate  of  4  per  cent,  per  annum  on  the  amount 
Rhodks.  of  his  purchase-money,  less  the  sum  deposited,  until  the  purchase 
should  be  completed,  without  prejudice  to  the  right  reserved  to  the 
vendor  by  the  last  of  the  conditions :  that  a  proper  abstract  should 
be  delivered  within  14  days  from  the  day  of  the  sale,  and  a  good  title 
deduced  at  the  vendor's  expense,  having  regard  to  the  said  con- 
ditions ;  but  that  the  deeds  of  conveyance  and  assignment,  including 
any  assignment  of  terms  attendant  on  the  freeholds,  should  be 
prepared  by  and  at  the  expense  of  the  respective  purchasers,  and 
left  at  the  oflSce  of  the  vendor's  solicitors  for  execution  on  or  before 
the  10th  of  November,  1838 :  that,  the  deeds  of  the  property 
[  *262  ]  relating  to  other  property  of  the  vendor  of  greater  *value,  the 
vendor  should  retain  possession  of  the  same,  and  enter  into  the 
usual  covenants  with  the  purchasers,  at  their  expense,  to  produce 
and  furnish  copies,  &c.  :  that  any  objections  to  the  title  should 
be  communicated  to  the  vendor's  solicitor  within  21  days  after  the 
delivery  of  the  abstracts  ;  and  every  objection  not  taken  and  so 
communicated  within  such  period,  should  be  deemed  waived  or 
not  to  be  made,  and,  in  that  respect,  time  should  be  deemed  of 
the  essence  of  the  contract :  and  by  the  last  of  the  said  con- 
ditions it  was  declared  that,  should  the  purchaser  fail  to  comply 
with  those  conditions,  or  to  pay  the  remainder  of  the  purchase- 
money  at  the  time  specified,  the  deposit  money  should  be  for- 
feited, and  the  vendor  should  be  at  full  liberty  to  resell  the  property 
either  by  public  auction  or  by  private  contract ;  and  the  deficiency, 
if  any,  by  such  second  sale,  together  with  all  charges  attending  the 
same,  should  be  made  good  by  the  defaulter  at  that  sale,  as  and  for 
liquidated  damages,  without  the  necessity  of  previously  tendering  a 
conveyance  to  the  purchaser."  That  on  such  exposure  to  sale 
as  aforesaid,  to  wit,  on  the  said  18th  of  September,  the  plaintiff 
was  the  highest  bidder  for,  and  was  declared  the  purchaser  of,  a 
certain  lot  of  the  property  so  put  up  for  sale  by  public  auction,  to 
wit,  the  lot  thereof  numbered  8  in  the  particular  of  sale,  under  and 
subject  to  the  said  conditions  of  sale,  at  and  for  a  certain  sum  of 
money,  to  wit,  545/.,  then  at  the  said  exposure  to  sale  bid  by  the 
plaintiff  for  the  same  :  and  the  plaintiff  then  paid  to  the  defendant 
the  sum  of  54/.  10s.,  a  deposit  of  10/.  per  cent,  in  part  of  the 
purchase-money;  and  then  signed  an  agreement  for  payment 
of  the  residue  of  the  purchase-money,  on  or  before  the  28th  of 
November,  1838.  Mutual  promises  to  observe  the  conditions  of 
sale.     Breach,  that,  although  the  plaintiff,  on  the  day  and  year 
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first  aforesaid,  and  from  thence  until,  and  upon,  and  after  the  said  Savsoii 
28th  of  November,  *1838,  was  ready  and  willing  to  perform  and  fulfil  Rhodes. 
all  things  in  the  said  conditions  contained  on  his  part  and  behalf  [  *268  ] 
as  such  purchaser  to  be  performed  and  fulfilled,  and  to  pay  the 
remainder  of  the  purchase-money,  and  to  complete  the  purchase ; 
whereof  the  defendant  then  had  notice ;  and  was  then  requested  by 
the  plaintiff  to  deduce  and  make  to  him  a  good  title  to  the  said 
ground  rents,  having  regard  to  the  said  conditions,  yet  the  defen- 
dant, not  regarding  the  conditions  of  sale,  nor  his  said  promise, 
did  not  nor  would,  although  often  requested  by  the  plaintiff  so  to 
do,  deduce  or  make,  or  procure  to  be  deduced  or  made  to  the 
plaintiff  a  good  title  to  the  said  ground  rents  or  any  of  them, 
regard  being  had  to  the  said  conditions  or  otherwise  howsoever ; 
but  had  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to 
the  said  conditions  of  sale,  and  the  promise  and  undertaking  of  the 
defendant  so  by  him  made :  by  reason  whereof  the  plaintiff  had 
been  deprived  of  all  the  advantages  which  would  have  accrued  to 
him  from  the  completion  of  the  purchase;  and  had  been  put  to 
great  expenses,  to  wit,  100/.,  in  endeavouring  to  procure  such  title, 
and  about  the  investigating  the  title  of  the  defendant  to  the  said 
ground  rents,  and  to  get  the  said  purchase  completed ;  and  had 
also  lost  all  profits  which  he  might  and  would  otherwise  have 
acquired  from  using  the  said  sum  of  money  so  by  him  paid  as 
deposit,  and  other  monies  provided  by  the  plaintiff  for  the  com- 
pletion of  the  purchase  according  to  the  said  conditions  of  sale,  and 
had  been  otherwise  greatly  injured  and  damnified. 

Demurrer,  for  that  it  did  not  appear  by  the  said  conditions  or 
otherwise  in  the  declaration,  that  the  defendant,  as  such  vendor, 
promised  the  plaintiff  to  deduce  a  good  title  within  any  specified  or 
limited  time ;  and  that  in  the  absence  of  such  promise,  the  defen- 
dant was  entitled  to  a  reasonable  time  to  be  allowed  to  him  for  that 
purpose:  that  the  declaration  did  not  allege  that  *a  reasonable  [♦264] 
time,  or  any  time  whatever,  was  allowed  to  the  defendant  to  deduce 
a  good  title,  or  that  a  reasonable  time  or  any  time  had  elapsed 
after  the  said  day  of  sale,  and  before  the  commencement  of  this 
action.     Joinder : 

Bagley,  in  support  of  the  demurrer  : 

According  to  the  conditions  set  forth  on  the  declaration,  no  par- 
ticular day  was  fixed  by  which  the  vendor  was  to  deduce  a  good 
title :  at  the  time  of  the  sale,  the  purchaser  was  to  pay  a  portion  of 
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the  purchase-money,  and  to  sign  an  agreement  to  pay  the  remainder 
on  the  28th  of  November :  the  vendor  was  to  deliver  an  abstract 
within  fourteen  days  of  the  sale,  and  he  was  to  deduce  a  good  title, 
having  regard  to  the  conditions ;  but  those  conditions  specify  no 
time  within  which  the  good  title  was  to  be  deduced:  objections 
were  to  be  made  within  twenty-one  days  after  the  delivery  of  the 
abstract;  and  the  deeds  of  conveyance  were  to  be  ready  on  or 
before  November  10th :  the  purchaser,  it  is  true,  was  to  pay  the 
money  on  the  28th,  but  he  might  do  that  conditionally,  and  the 
vendor  might  refund  it  if  he  failed  ultimately  to  deduce  a  good 
title.  It  might  be  impossible  for  him  to  deduce  such  title  by  the 
28th  of  November ;  and,  at  all  events,  there  was  no  stipulation  that 
he  should  do  so,  or  by  any  specified  day ;  he  had,  therefore,  a 
reasonable  time  for  that  purpose,  and  the  declaration  ought  to  have 
averred  that  a  reasonable  time  had  been  allowed.  In  Lang  v.  Gale  (i), 
where,  by  the  conditions  of  sale,  a  draft  of  the  conveyance  was  to 
be  delivered  within  three  months  of  the  date  of  the  conditions, 
Bayley,  J.  said,  ''It  was  a  condition  precedent  that  the  draft 
should  be  delivered  by  a  particular  day  ;  but  I  do  not  consider  the 
precise  time  of  the  delivery  *as  an  essential  ingredient  in  that  con- 
dition, which  was  meant  only  to  secure  a  delivery  within  a  reason- 
able time.*'  That  dictum  has  been  disapproved  of  in  Sugden's 
Vendors  and  Purchasers,  because  the  draft  was  expressly  to  be 
delivered  within  three  months:  but  in  Boehm  v.  Wood  (2) ^  and 
Seton  V.  Slade  (3),  it  was  expressly  laid  down,  that  where  no  day  is 
fixed  for  deducing  the  title,  the  vendor  is  allowed  a  reasonable 
time ;  in  the  same  manner  as  the  holders  of  bills  of  exchange,  for 
presentment  and  notice  of  dishonour  :  Hilton  v.  Shepherd  (4),  Fri/ 
V.  Hill  (o) ;  and  the  precedents  accordingly  aver  the  lapse  of  a 
reasonable  time  before  action  brought:  Orme  v.  Broughton  (6), 
Hodges  v.  Lord  Litchjield  (7).  In  Berry  v.  Young  (8),  the  contract 
specified  a  particular  day;  and  in  Cornish  v.  liowley  (9),  which  may 
be  cited  for  the  plaintiff,  it  does  not  appear  what  the  conditions 
were  as  to  the  time  for  deducing  a  good  title. 


Whateleif,  contra y  after  declining  an  offer  to  amend,  contended, 
that  here,  a  particular  day  was  specified  in  the  conditions,  for 


(1)  IM.  &S.  111. 

(2)  21  11.  R.  21:5(1  Jttc.  &  W.  419). 
(3    6R.R.  l24(7Ve8.  2«o). 

(4)  ()  East,  14,/*. 

(5)  18  IX.  R.  oV2  (7  Taunt.  ;J9T). 


(6)  38  R.  R.  544  (10  Binp.  533). 

(7)  41  R.R.  622  (I  Ring.  N.C.492). 

(8)  2  Esp.  640.  w. 

(9)  Selw.  X.  1*.,  Auction,  177. 
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making  a  good  title,  namely,  the  10th  of  November ;  or,  at  all      Sansom 
events,  the  28th ;  for,  on  the  10th,  the  purchaser  was  to  deliver      rhodbb. 
the  draft  of  a  conveyance  which  he  could  not  draw  up,  and  on  the 
28th  he  was  to  pay  the  remainder  of  the  purchase-money,  which 
he  could  not  be  called  on  to  do,  unless  a  good  title  had  been  clearly 
made  out.     A  vendor  is  bound  to  make  out  a  good  title  by  the 
day  on  which  the  purchase  is  to  be  completed,  or  the  purchaser 
may   recover   the    deposit    money :    Sugd.   V.   and   P.   371 ;    for 
*time  is  of  the  essence  of   the  contract :   Berry  v.  Youngs  Sugd.       [  *26g  J 
V.  and  P.  360,  366.     In  Cormak  v.  lioivley,  Lord  Kenyon  said, 
'*  As  to  the  sentiments  which   I   have  long  entertained  relative 
to  the  purchase  of  real  estates,  I  find  no  reason  for  receding  from 
them.     They  have  been  confirmed  by  conversing  with  those  whose 
authority  is  much  greater  than  mine.     The  vendor  must  be  pre- 
pared to  make  out  a  good  title  on  the  day  when  the  purchase  is 
to  be  completed.     Indulgence,  I  am  aware,  is  often  given  for  the 
purpose  of  procuring  probates  of  wills,  letters  of  administration, 
and  Acts  of  Parliament ;  but  this  indulgence  is  voluntary  on  the 
part  of  the  intended  purchaser ;  it  is  the  duty  of  the  seller  to  be 
ready  to  verify  his  abstract  at  the  day  on  which  it  was  agreed  that 
the  purchase  should  be  completed.    If  the  seller  deliver  an  abstract, 
setting  forth  a  defective   title,   the  plaintiff  may   object   to  it." 
Erskine  for  the  defendant :  "  Do  I  understand  your  Lordship  to 
say,  that  though  the  defendantv  can  now  make  out  a  good  title,  yet 
as  that  title  did  not  form  a  part  of  the  abstract,  the  plaintiff  may 
avail   himself  of  that   circumstance?''     Kenyon,   Ch.   J.:    **  He 
certainly  may,   and   avoid   the   contract.     When  the  abstract  is 
delivered  by  the  seller,  he  must  be  able  to  verify  it  by  the  title 
deeds  in  his  possession.     As  a  good  title  was  not  made  out  at  the 
day  fixed,  I  shall  direct  the  jury  to  find  a  verdict  for  the  deposit, 
with  interest  up  to  that  day."     Seaward  v.  IVillock  (l),  Wilde  v. 
Fort  (2),  and  Bartlett  v.  Tuchin  (3),  establish  the  same  principle. 

TiNDAL,  Ch.  J. : 

This  is  an  action  by  the  purchaser  against  the  vendor  of  certain 
ground  rents,  to  recover  the  deposit  paid  at  the  time  of  the  sale, 
and  damages  for  the  breach  of  the  contract.     The  breach  assigned 
in   *the   declaration   is,   that    the    defendant    not    regarding   the       [  *2r,7  ] 
conditions  of   sale,    nor   his    said   promise,   did   not,   nor   would, 

(1)  o  East,  198.  (;3)  6  Taunt,  ioi);   1  >rMrsli.  .IS.'J. 

(2)  13  E.  R.  016(4  Taunt.  3^4). 
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SAHsou  although  often  requested  by  the  plaintiff  so  to  do,  deduce  or  make, 
Rhodes.  0^  procure  to  be  deduced  or  made,  to  the  plaintiflf,  a  good  title 
to  the  said  ground  rents,  or  any  of  them,  regard  being  had 
to  the  said  conditions,  or  otherwise  howsoever;  but  wholly 
neglected  and  refused  so  to  do,  contrary  to  the  said  conditions 
of  sale,  and  the  promise  and  undertaking  of  the  defendant  so  by 
him  made. 

To  this  declaration  the  defendant  has  demurred  specially,  assigning 
for  cause,  that  it  does  not  appear  by  the  conditions  of  sale  or  other- 
wise in  the  declaration,  that  the  defendant  promised  to  deduce 
a  good  title  within  any  specified  time ;  and  that  the  declaration 
ought  to  have  alleged  that  a  reasonable  time  had  been  allowed : 
and  the  question  is,  w^hether  those  defects  exist  in  the  declaration 
or  not.  It  sets  out  with  stating  the  sale  by  auction  of  certain 
groimd  rents  on  the  18th  of  September,  under  conditions  of  sale, 
one  of  which  was, — that  an  abstract  should  be  delivered  within 
fourteen  days, — which  would  expire  on  the  2nd  of  October ;  that  all 
objections  to  the  title  should  be  communicated  to  the  vendor  within 
twenty-one  days  after  the  delivery  of  the  abstract;  that  would 
carry  the  time  to  the  23rd  of  October ;  that  a  conveyance  should 
be  prepared  at  the  expense  of  the  purchaser,  and  left  with  the 
vendor's  solicitor  on  or  before  the  10th  of  November,  and  that 
the  purchaser  should  sign  an  agreement  to  pay  the  purchase-money 
on  or  before  the  28th.  Then,  does  this  necessarily  imply  an  agree- 
ment to  make  out  a  good  title  on  or  before  the  28th  of  November  ? 
No  doubt,  if  there  had  been  an  express  agreement  for  making  out 
a  good  title  by  that  day,  the  vendor  would  have  been  bound  by  it, 
and  time  would  have  been  of  the  essence  of  the  contract ;  but  this 
[  *268  ]  is  merely  an  agreement  for  *payment  of  the  purchase-money  by 
the  28th  of  November,  and  it  is  quite  consistent  with  that,  that 
matters  might  remain  in  fieri  as  to  the  title,  for  the  purpose  of 
satisfying  doubts,  the  investigations  consequent  upon  which  might 
occupy  a  longer  time.  It  seems  to  me,  therefore,  that  it  is  not 
shown  upon  this  declaration  that  there  was  any  precise  day  fixed 
by  which  it  was  incumbent  on  the  vendor  to  deduce  a  good  title : 
it  no  precise  time  was  fixed,  the  law  implies  that  the  party  shall 
have  a  reasonable  time ;  but  there  is  no  allegation  in  the  declaration, 
that  a  reasonable  time  has  been  allowed ;  the  causes,  therefore,  for 
special  demurrer  pointed  out  by  the  defendant,  have  been  establiBhe<l, 
and  the  plaintiff  having  declined  to  amend,  our  judgment  must  bt» 
for  the  defendant. 
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BOSANQUET,  J.  :  SaNSOM 

V. 

I  am  of  the  same  opinion.  The  declaration  neither  states  a  Rhodes. 
particular  day  by  which  a  good  title  was  to  be  made  out,  nor  does 
it  allege  that  the  defendant  was  allowed  a  reasonable  time.  It  is 
contended,  however,  that  it  appears  from  the  conditions  of  sale  set 
out,  that  the  title  was  to  be  made  out  by  the  28th  of  November. 
Now  the  conditions  are,  that  the  vendor  shall  deliver  an  abstract 
within  fourteen  days,  and  make  out  a  good  title ;  but  for  making 
that  out,  no  time  is  specified  ;  the  purchaser  is  to  make  all  objec- 
tions within  twenty-one  days  after  the  delivery  of  the  abstract,  and 
to  sign  an  agreement  to  pay  the  purchase-money  on  the  28th  of 
November :  that  is  a  condition  which  binds  the  purchaser,  not  the 
vendor  ;  and  the  question  is  whether  the  purchaser's  signing  such 
an  agreement  implies  an  agreement  by  the  vendor,  that  he  will  at 
all  events  complete  the  title  by  that  day  :  I  think  it  does  not ;  and 
that  therefore  our  judgment  must  be  for  the  defendant. 

Erskinb,  J. : 

If  it  had  appeared  on  the  declaration  that  the  28th  of  November 
was  the  day  for  completing  a  *good  title,  I  should  have  been  of  [  '269  ] 
opinion  that  the  breach  assigned  was  sufficient;  and  at  first  I  thought 
the  averments  did  amount  to  that :  but  upon  further  consideration 
of  the  precise  terms  of  the  declaration,  it  does  not  seem  to  me 
necessarily  to  follow  that,  because  the  purchaser  was  to  sign  an 
agreement  to  pay  the  purchase-money  by  the  28th  of  November, 
therefore  the  title  was  also  to  be  completed  by  that  day. 

Maule,  J. : 

I  am  also  of  opinion  that  the  declaration  is  ill,  as  it  neither 
alleges  any  precise  time  within  which  the  defendant  was  to  deduce 
a  good  title,  nor  avers  that  a  reasonable  time  for  doing  so  had 
elapsed  before  action.  Supposing  even  that  by  a  good  title  was 
meant  a  good  title  upon  the  face  of  the  abstract,  then  by  the 
conditions  of  sale,  fourteen  days  were  to  be  allowed  for  delivering 
the  abstract ;  and  it  is  not  averred  in  the  declaration,  that  fourteen 
days  had  elapsed  between  the  sale  and  the  commencement  of  this 
suit.     Consequently,  there  must  be 

Judgment  for  the  defendants 
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GOLDSTONE  and  Another,  Executors  of  Ann 
TovEY  V,  THOMAS  TOVEY. 

(6  Biiig.  N.  C.  274— 27G;  S.  C.  8  Scott,  562,) 

PlaintifPs*  attorney  in  possession  of  a  probate  essential  to  defendant's 
case,  having  given  an  oral,  but  having  refused  to  give  a  written  under- 
taking to  produce  it  at  the  trial,  defendant's  attorney  warned  him  that  an 
exemplification  of  the  will  must  be  procured  at  a  heavy  expense:  tho 
probate  was  produced  at  the  trial  on  the  part  of  plaintiffs : 

Held,  that  defendant,  who  obtained  the  verdict,  was  entitled  only  to  the 
expense  of  an  ordinary  copy  of  the  will,  and  of  a  summons  to  call  on 
plaintiffs  to  admit  it. 

The  plaintiffs  sued  the  defendant  for  money  paid  by  them  to  his 
use  on  certain  promissory  notes  signed  by  the  testatrix,  and  due 
after  her  decease,  which  notes  the  defendant  had  negotiated  in 
discharge  of  his  own  debts.     The  defendant  pleaded  non  assumpsit. 

The  testatrix  was  stepmother  of  the  defendant,  who  contended  at 
the  trial,  that  the  notes  were  a  gift  to  him  from  her,  while  the 
plaintiffs  insisted  that  the  notes  were  a  loan  (i). 

The  jury  found  a  verdict  for  the  defendant. 
[  275  ]  The  Master  in  taxing  costs,  having  allowed  the  defendant  12/.  for 

an  exemplification  of  the  will  of  Ann  Tovey,  in  which  she  had 
bequeathed  the  defendant  a  legacy  of  200/., 

Bompas,  Serjt.  obtained  a  rule  nisi  for  a  review  of  the  taxa- 
tion, on  an  affidavit  of  the  plaintiffs*  attorney,  that  having  proposed 
to  produce  the  will  at  the  trial  for  the  purpose  of  showing  that  the 
plaintiffs  had  acted  honourably,  he  called  upon  the  defendant  to 
admit  the  probate  upon  a  summons  before  a  Judge  at  chambers ; 
that  it  was  there  admitted ;  and  given  in  evidence  by  the  plaintiffs 
on  the  trial  of  the  cause ;  and  that  he,  the  plaintiffs*  attorney,  had 
not  received  any  notice  from  the  defendant  to  admit  the  original 
will  or  a  copy,  which  might  have  been  obtained  for  1/. :  under  the  rule 
of  Hilary  4  Will.  IV.  (2),  therefore,  which  provides  that  no  costs  of 
proving  any  document  shall  be  allowed  to  any  party  who  shall  have 
adduced  the  same  in  evidence  on  any  trial,  unless  he  shall  have 
given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have 
refused  to  make  the  admission,  the  costs  in  question  ought  not  to 
have  been  allowed. 

Bingham  showed  cause,  on  an  affidavit,  that  the  defendant's 
attorney,  under  the  advice  of  his  special  pleader  had  called  on  the 

(I)  See  arite,  p.  744.  (2)  See  now  B.  S.  C.  Ord.  XXXII.. 

r.  2.— R.  C. 
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plaintiflfs'  attorney  to  give  a  written  undertaking  to  produce  the  Goldstone 
probate  at  the  trial ;  that  the  plaintiffs*  attorney  refused  to  give  tovey. 
any  such  undertaking,  saying  that  he  meant  to  give  the  will  in 
evidence  himself ;  whereupon  the  defendant's  attorney  warned  him, 
that  unless  the  written  undertaking  were  given,  he  must  under  the 
advice  of  his  special  pleader  incur  the  expense  of  101,  or  121.  to 
procure  an  exemplification. 

It  was  contended  that,  under  these  circumstances,  the  rule  of 
Hilary  4  Will.  IV.  had  nothing  to  do  with  the  case.  The  expense 
in  question  had  not  been  incurred  *in  proving  the  will,  nor  had  the  [  *27C  ] 
defendant  adduced  it  in  evidence  at  the  trial,  for  it  had  been 
produced  by  the  plaintiffs;  but  it  was  a  preliminary  expense, 
incurred,  not  in  proof,  but  with  a  view  to  proof;  and  rendered 
necessary  by  the  unprofessional  obstinacy  of  the  plaintiffs'  attorney 
in  refusing  to  give  a  written  undertaking,  which  the  defendant  was 
entitled  to  require.  The  production  of  the  will  was  essential  to  the 
defendant's  case,  which  rested  on  proof  of  the  kindness  of  the 
testatrix  towards  him  to  the  day  of  her  death ;  but  it  was  only 
garnish  to  the  plaintiffs*  case,  as  the  executorship  was  not  denied  by 
the  plea;  the  defendant,  therefore,  could  have  no  sufficient  assurance 
that  the  plaintiffs  would  produce  the  will,  without  the  written 
undertaking  of  their  attorney,  and  as  he  received  distinct  warning 
of  the  consequences  which  would  attend  his  refusal,  the  expense 
ought  to  be  allowed,  for  nothing  but  an  exemplification  was  strictly 
evidence  of  the  will. 

Bompas,  Serjt.,  maintained  that  the  expense  of  an  exemplifica- 
tion was  unnecessary,  and  had  been  incurred  vindictively ;  for  the 
plaintiffs  might  have  been  called  on  by  summons  to  admit  a  copy 
which  might  have  been  obtained  for  11. ;  and 

The  Court,  saying  that  this  was  the  course  which  ought  to  have 
been  pursued,  directed  a  review  of  the  taxation ;  the  Master  to 
allow  the  defendant  the  costs  of  an  ordinary  copy,  and  of  a 
summons  to  obtain  an  admission  of  it  on  the  part  of  the  plaintiffs. 

Rnle  absolute. 
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Defendant  haying  agreed  to  buy  of  plaintiff  certain  property  for  which 
he  was  to  pay  an  annuity  and  a  large  sum  by  instalments,  a  verdict  for 
10,000/.  was  taken  in  an  action  for  default  of  payment,  subject  to  a  reference 
of  the  cause  and  all  matters  in  difference ;  3,500/.  to  be  paid  by  defendant  to 
the  arbitrator,  to  be  by  him  paid  to  plaintiff  if  found  due  in  the  action,  and 
the  arbitrator  to  order  what  should  be  done  by  the  parties.  The  arbitrator 
directed  that  defendant  should  pay,  in  addition  to  the  3,500/.,  a  gross  sum, 
including  the  value  of  the  annuity,  without  distinguishing  how  much  in 
respect  of  the  matters  in  difference,  and  how  much  in  respect  of  the  cause, 
but  ordered  a  verdict  on  all  the  issues  to  be  entered  for  plaintiff :  Held,  a 
valid  award  as  against  defendant:  also,  that  an  act  of  bankruptcy  committed 
by  defendant  before  the  award,  on  which  a  fiat  was  issued  the  day  after 
publication  of  the  award,  was  no  ground  for  setting  it  aside. 

Thb  defendant  had  agreed  to  buy  of  the  plaintiff  his  share  of  a 
pin  patent  machinery,  the  business  and  the  lease  of  a  certain  mill 
in  which  the  manufacture  was  carried  on,  together  with  an  estate 
in  Gloucestershire.  The  defendant  was  to  give  for  the  whole  an 
annuity  of  800Z.  a  year,  payable  quarterly,  and  3,500?.  by  instal- 
ments; viz.  1,500Z.  on  the  26th  of  February,  1839,  1,000/.  on  the 
25th  of  March,  and  1,000Z.  on  the  1st  of  July.  On  the  Ist  of 
January,  1839,  he  was  to  give  a  warrant  of  attorney  for  securing 
the  payments,  but  judgment  was  not  to  be  entered  up  thereon  until 
the  1st  of  July  following,  and  then  only  in  case  of  default  in  any  of 
the  payments.  The  annuity  was  to  be  secured  on  property  of 
sufficient  value,  to  the  satisfaction  of  the  plaintiff's  solicitor. 

The  present  action  was  brought  for  a  breach  of  the  agreement, 
and  the  plaintiff  alleged  in  his  declaration  that  the  defendant  had 
never  executed  the  warrant  of  attorney ;  that  he  had  not  paid  the 
1,500/.  on  the  25th  of  February,  1889,  or  the  1,000/.  on  the  25th  of 
March;  that  he  had  not  paid  75/.  for  the  first  quarter  of  the 
annuity,  nor  had  he  in  any  manner  secured  the  annuity.  Issue 
was  joined  on  these  allegations. 

At  the  Gloucester  Assizes,  August  7,  1839,  a  verdict  was  taken 
for  the  plaintiff  in  the  sum  of  10,000/.,  the  damages  laid  in  the 
declaration,  subject  to  a  reference  under  an  order  of  Nisi  Prius, 
which  authorised  the  arbitrator  to  settle  the  cause  and  all  matters 
[  •278  ]  in  difference  between  *the  parties,  and  required  the  defendant  to 
pay  to  the  arbitrator,  on  or  before  the  10th  of  October  then  next, 
8,500/.  on  account,  to  be  paid  out  by  the  arbitrator  to  such  of  the 
parties  as  he  might  think  fit:  if  the  money  was  not  paid  to  the 
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arbitrator  by  October  10,  judgment  was  to  be  entered  up  for 
10,0002.,  and  execution  issued  for  2,687{.  and  costs,  with  interest 
from  the  7th  of  August,  together  with  the  costs  of  the  reference 
and  of  any  award  which  might  then  be  made.  The  arbitrator  was 
to  order  and  determine  what  he  should  think  fit  to  be  done  by  the 
parties  respecting  the  matters  in  dispute  :  the  costs  of  the  cause  to 
abide  the  event  of  the  award,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator. 

The  arbitrator  awarded  that  the  plaintiff  was  entitled  to  have  a 
verdict  entered  for  him  on  the  several  issues  joined  in  the  cause, 
and  had  sustained  damages  by  reason  of  the  premises  in  the  plead- 
ings in  the  cause  mentioned,  and  of  the  several  other  matters  in 
difference  between  the  parties,  to  the  amount  of  6,067{. ;  he  ordered 
the  3,5002.  deposited  with  him  to  be  paid  to  the  plaintiff  on  account 
of  the  damages,  so  found  due  to  him,  and  directed  the  defendant  to 
pay  2,5672.,  the  balance  of  such  damages,  on  the  21st  of  January, 
1840;  also  the  costs  of  the  reference  and  award.  Upon  such  pay- 
ment of  the  damages,  costs,  and  charges  being  made,  the  plaintiff 
was  to  assign  and  convey  to  the  defendant  his  interest  in  the  pin 
patent  machinery,  the  business  annexed,  the  lease  of  the  mill,  and 
the  estate  in  Gloucestershire,  and  at  the  expense  of  the  defendant 
to  execute  a  release  of  the  annuity  of  8002.,  agreed  to  be  secured  to 
the  plaintiff. 

The  award  was  published  on  the  18th  of  December,  1889,  and 
delivered  to  the  defendant  on  the  19th. 

It  appeared  by  affidavit  that  the  counsel  for  the  defendant 
objected  before  the  arbitrator  to  his  awarding  the  value  of  the 
annuity,  and  contended  that  the  plaintiff  was  only  entitled  to  such 
daipaages  in  respect  of  the  annuity  *as  he  had  sustained  for  want  of 
security,  and  by  non-payment  of  the  arrears. 

It  was  also  deposed  that,  on  the  14th  of  December,  the  defendant 
committed  an  act  of  bankruptcy ;  that  a  docquet  was  struck,  of  which 
the  arbitrator  had  notice  on  the  same  day ;  and  that  on  the  19th  a 
fiat  was  issued  against  the  defendant,  under  which  he  was  declared 
a  bankrupt. 


Tatlob 

r. 

Shdttlb- 

WOBTH. 


[  '279  J 


Talfourdy  Serjt.  obtained  a  rule  nisi  to  set  aside  the  award  on 
the  ground,  first,  that  the  arbitrator  had  awarded  a  gross  sum  to  the 
plaintiff,  without  distinguishing  how  much  was  to  be  paid  in  respect 
of  the  action,  and  how  much  in  respect  of  the  matters  in  difference ; 
or  for  how  much  the  verdict  was  to  be  entered  ;  so  that  the  award 
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WORTH. 


was  not  final :  and  he  relied  on  Mortin  v.  Burge  (i),  where,  on  the 
trial  of  a  cause,  a  verdict  was  taken  for  3,000{.  subject  to  a 
reference ;  the  arbitrator  to  direct  a  verdict  for  the  plaintiff  or  the 
defendant,  as  he  should  think  proper ;  and  also  to  determine  all 
matters'  in  difference,  except  as  to  costs,  the  settlement  of  which 
was  provided  for  by  the  order  of  reference  :  the  arbitrator  directed 
a  verdict  to  be  entered  for  the  plaintiff,  without  saying  for  how 
much,  and  that  the  defendant  should,  at  a  time  and  place  named, 
pay  the  plaintiff  or  his  attorney  2602. :  it  was  held  an  uncertain 
award ;  and  Littledale,  J.  said,  "  The  arbitrator  should  have 
stated  for  what  sum  the  verdict  was  to  be  entered :  " 

Secondly,  that  the  arbitrator  had  exceeded  his  authority  in 
awarding  a  gross  sum  as  the  value  of  the  annuity ;  and 

Thirdly,  that  the  defendant  had  become  bankrupt  before  the 
award  was  made. 


It,  V,  Richards  {Lee  and  W.  Alexander  were  with  him)  showed 
cause : 

[  280  ]  First,  the  effect  of  the  order  of  Nisi  Prius  was,  that  the  verdict 

should  stand  as  a  security  for  the  whole  sum  to  be  awarded  as  well 
in  respect  of  the  matters  in  difference,  as  in  respect  of  the  action ; 
it  was  unnecessary,  therefore,  for  the  arbitrator  to  specify  how- 
much  he  awarded  on  each  head  separately.  In  Prentice  v.  Reed  (2), 
where  a  cause  and  matters  in  difference  were  referred  and  a  verdict 
was  entered  for  500Z.  subject  to  the  award,  Mansfield,  Ch.  J.  said, 
''  It  was  meant  that  the  verdict  should  stand  as  a  security  for 
the  plaintiff  receiving  the  sum  to  which  he  was  in  justice  entitled :" 
and  for  that  sum  he  might  issue  execution,  taking  more  at  his 
peril.  So  in  Smith  v.  Festiniog  Railway  Company  (3),  where  two 
issues  were  raised  in  answer  to  one  breach  of  covenant,  and  an 
arbitrator  to  whom  the  cause  and  all  matters  in  difference  were 
referred,  ordered  a  verdict  to  be  entered  for  the  plaintiff  on  the 
first  issue  with  Is.  damages,  and  on  the  second,  with  19s,  4d. ;  the 
Court  held  that  it  was  not  necessary  to  award  a  single  sum  upon 
the  entire  breach,  and  said,  **  There  is  no  imputation  that  the 
arbitrator  has  not  decided  consistently  with  the  merits  ;  and  to  set 
aside  the  award  on  this  ground,  would  be  straining  to  get  rid  of  the 
justice  of  the  case."  In  Mortin  v.  Burge  the  arbitrator  had  express 
authority  to  enter  a  verdict  for  the  plaintiff  or  defendant  as  he 

(1)  43  R.  R.  533  (4  Ad.  &  El.  973).  (3)  4  Bing.  N.  C.  23. 

(2)  9  E.  R.  722  (1  Taunt.  151). 
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should  think  proper ;  here,  the  arbitrator's  authority  is  to  settle  the 
cause,  not  to  enter  the  verdict :  the  verdict  entered  at  the  trial, 
therefore,  must  stand  as  security  for  payment  of  the  sum  at  which 
the  arbitrator  may  settle  the  cause ;  and  Martin  v.  Burge  has  no 
bearing  on  the  question. 

Then,  under  the  power  to  determine  what  should  be  done  by 
the  parties  respecting  the  matters  in  dispute,  the  arbitrator  had 
authority  to  order  the  payment  of  a  gross  sum  in  discharge  of  the 
annuity.  In  Dunn  v.  *  Murray  (i),  where  the  plaintiff,  who  had 
been  dismissed  from  the  defendant's  service,  sought  to  recover  an 
annual  stipend  payable  by  five  guineas  a  week,  but  brought  his 
action  before  the  end  of  a  year,  and  an  arbitrator  awarded  the 
amount  which  would  have  been  payable  up  to  the  time  of  com- 
mencing the  action,  that  award  was  held  a  bar  to  a  second  action 
for  the  further  weekly  payments  to  the  end  of  the  year. 

As  to  the  bankruptcy  of  the  defendant,  in  Andrews  v.  Palmer  (2), 
where  a  case  was  referred  by  order  of  Nisi  Prius,  and  after  the 
reference,  but  before  the  making  of  the  award,  the  plaintiff  became 
bankrupt,  it  was  held  that  that  was  no  revocation  of  the  submission. 
Haswell  v.  Tliorogood  (3)  was  decided  on  the  same  principle.  In 
Marsh  Y,  Wood  (4),  where  the  plaintiff  became  bankrupt  after  the 
reference,  the  defendants  revoked  their  submission  before  the  award 
was  made,  and  the  provisional  assignee  had  assigned  to  the 
assignees  under  the  commission :  but  now,  by  2  &  3  Vict.  c.  29  (5), 
every  bojid  fide  transaction  of  the  bankrupt  before  fiat  issued  is 
valid,  notwithstanding  any  prior  act  of  bankruptcy  of  which  the 
party  dealing  with  the  bankrupt  has  no  notice.  Here,  however, 
the  Court  had  no  knowledge  that  the  defendant  had  become 
bankrupt,  except  from  the  representations  in  the  affidavits,  and 
they  would  not  decide  the  question  of  bankruptcy  in  a  summary 
way  on  affidavit. 


Taylor 

c. 
Shuttle. 

WOBTH. 


[  •281  ] 


Talfourd,  Serjt.  and  Whateleij,  in  support  of  the  rule,  as  to  the 
first  point,  relied  on  Mortin  v.  Burge,  which  they  contended  was 
not  distinguishable  from  the  present  case :  the  power  to  settle  the 
cause  was  in  effect  the  same  thing  as  a  power  to  enter  a  verdict  for 
the  successful  party ;  and  that,  the  arbitrator  ought  to  have  done 
here,  for  the  sum  recoverable  in  the  action,  otherwise  *the  plaintiff 
might  issue  execution  for  10,000Z.,  the  verdict  taken  at  the  trial ; 

(1)  33  R.  R.  327  (9  B.  &  C.  780).       (4)  9  B.  &  C.  659. 

(2)  23  E.  R.  267  (4  B.  &  Aid.  250).     (5)  Rep.  12  &  13  Vict.  c.  106,  s.  1. 

(3)  7  B.  &  0.  705. 
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or,  if  that  were  not  allowable,  would  have  no  remedy  for  the  costs 
of  the  action.  The  issues  in  the  action,  and  the  amount  payable 
in  respect  of  the  matters  in  difference,  ought  therefore  to  have  been 
separately  disposed  of.  Thus,  in  Doe  d.  Madkins  v.  Horner  {i)^ 
where  an  ejectment  being  brought  on  two  demises,  all  matters  in 
difference  in  the  cause  were  referred  by  a  Judge's  order,  which 
directed  that  the  costs  of  the  suit,  and  of  the  reference  and  award, 
should  abide  the  event  of  the  award;  that  the  party  in  whose 
favour  the  award  should  be,  might  sign  judgment  in  the  same 
manner  as  if  the  cause  had  been  tried  at  Nisi  Prius ;  and  that  if  it 
was  in  the  plaintiff's  favour,  he  might  issue  a  writ  of  possession 
thereon,  and  proceed  in  the  usual  way  for  costs  on  such  judgment ; 
the  arbitrator  awarded  that  the  plaintiff  was  entitled  to  the 
possession  '*  of  a  certain  part  of  the  lands  sought  to  be  recovered," 
which  he  set  out  by  boundaries  ;  the  award  stated  nothing  as  to  the 
residue ;  did  not  say  on  which  demise  the  plaintiff  was  entitled  ; 
and  gave  no  damages ;  it  was  held,  first,  that  the  award  was  bad 
for  not  stating  on  which  demise  the  plaintiff  was  entitled  ;  secondly, 
for  not  expressly  deciding  as  to  the  residue.  Ross  v.  Boards  (2) 
was  determined  on  the  same  principle ;  so  that  according  to  those 
cases  this  award  was  not  final. 

And  the  arbitrator  had  no  authority  to  award  a  gross  sum  in 
discharge  of  the  annuity  :  suppose  a  party  took  a  house  at  a  fixed 
rent,  with  an  undertaking  to  give  security  for  the  payment ;  if  the 
rent  were  in  arrear  and  the  dispute  on  the  subject  referred,  could 
the  arbitrator  award  that,  instead  of  paying  the  rent,  the  lessee 
should  purchase  the  house ;  or,  if  he  had  agreed  to  purchase  and 
pay  by  instalments,  that  he  should  pay  the  entire  ^amount  at 
once?  In  Dunn  v.  Murray ^  the  plaintiff  sought  to  recover  a 
weekly  salary  to  the  end  of  a  year  for  which  he  had  been  engaged, 
but  brought  his  action  upon  dismissal  before  the  year  had  expired  ; 
the  arbitrator,  in  awarding  payment  up  to  the  commencement  of 
the  suit,  decided  in  effect  that  the  plaintiff  had  no  claim  for  the 
residue  of  the  year ;  and  the  Court  held  his  award  a  bar  to  any 
further  action ;  but  that  decision  would  not  warrant  an  arbitrator 
in  ordering  the  redemption  of  an  annuity  by  an  immediate 
payment  of  the  value. 

As  to  the  bankruptcy,  in  Marsh  v.  Wood  the  Court  expressly 
held,  that  by  the  bankruptcy,  the  subject-matter  of  the  reference 
being  taken  out  of  the  bankrupt,  the  submission  was  no  longer 

(1)  47  E.  E.  673  (8  Ad.  &  El.  235).  (2)  47  E.  E.  590  (8  Ad.  &  EI.  290). 
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mutual,  and,  therefore,  not  binding  on  the  assignees :  and  in 
Ex  parte  Ketmhead  (i)  proof  upon  an  award  made  after  the  act 
of  bankruptcy  was  expunged,  and  an  account  directed  before  the 
commissioners. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  several  objections  which  have  been 

made  against  the  validity  of  this  award  are  satisfactorily  answered. 

The  first  of  them  is,  that  the  arbitrator  has  awarded  a  gross 

sum  on  account  of  the  action  and  all  matters  in  difference,  without 

determining  what  sum  is  due  in  respect  of  each. 

Now  I  agree,  if  this  case  had  resembled  in  its  circumstances  that 
of  Mortin  v.  Barge,  upon  which  this  motion  was  originally  made, 
there  would  have  been  some  ground,  probably  suflScient  ground, 
for  setting  aside  the  award.  But  it  seems  to  me,  from  the  peculiar 
circumstances  under  which  this  arbitration  was  entered  into,  and 
the  terms  of  the  order  of  reference  showing  in  effect  that  no  possible 
injury  can  accrue  to  the  defendant  *from  that  which  he  calls  the 
want  of  finality  in  the  award,  that  the  award  is  sufficiently  final. 

It  appears  that  the  action  was  referred  upon  the  terms  that  a 
verdict  should  be  entered  for  the  plaintiff,  damages  10,000Z.,  subject 
to  the  award  of  an  arbitrator,  who  was  to  settle  the  cause  and  all 
matters  in  difference  between  the  parties.  The  order  of  reference 
does  not  stop  there,  but  it  stipulates  that  the  sum  of  8,500Z.  shall 
be  paid  into  the  hands  of  the  arbitrator  before  a  given  day,  and  in 
case  that  sum  is  not  paid  to  the  arbitrator  by  the  day  mentioned 
in  the  rule  of  reference,  then  judgment  is  to  be  signed  for  the 
damages  in  the  declaration,  and  execution  is  to  issue  for  2,567/. 
and  costs  and  interest. 

The  arbitrator,  in  his  award,  states  that  the  sujn  of  3,500Z.  was 
paid  into  his  hands  by  the  stipulated  day,  and  the  consequence, 
therefore,  is,  that  the  only  mode  in  which  the  plaintiff  could  have 
availed  himself  of  this  verdict,  which  is  entered  jyro  forma  for 
10,000/.,  is  abrogated  and  taken  away,  because  the  event  has  never 
happened  which  entitled  him  to  it. 

Then  the  arbitrator  goes  on  to  say  that  there  is  due  (and  that  is 
one  ground  on  which  complaint  is  made  against  the  award)  upon 
the  subject-matter  of  the  action,  and  also  of  the  several  matters  in 
difference  between  the  parties,  the  sum  of  6,067/. :  he  then  appro- 
priates the  sum  of  3,500/.  which  he  has  received,  in  part  payment 

(I)  I  Rose,  149. 
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Taylor      of  that  amount,  and  directs  that  the  remainder,  2,567/.,  shall  be 
Shuttle-     P^id  by  the  2l8t  of  January. 

WORTH.  j^  appears  to  me,  therefore,  on  the  face  of  the  award  as  far  as 

I  have  now  gone,  it  is  utterly  impossible  that  the  plaintiff  could 
have  ever  availed  himself  of  the  verdict  which  has  been  entered  up 
for  10,000/.,  on  the  very  ground  which  appears  on  the  face  of  the 
award  itself.     And  as  the  arbitrator  goes  on  to  say  that,  on  the 

[  •285  ]  payment  of  the  2,567/.  and  costs  to  the  plaintiff,  a  release  *shall 
be  executed  by  him,  I  want  to  know  whether  he  has  not,  within 
the  meaning  of  the  award,  settled  the  cause  and  all  matters  in 
difference  between  the  parties.  As  the  arbitrator  has  followed  the 
directions  that  were  given  to  him,  the  award  is  final,  and  the  defen- 
dant is  perfectly  free  from  the  possibility  of  any  future  claim  against 
him,  either  upon  the  ground  of  the  action  or  of  the  matters  in 
difference,  when  that  release  is  given  which  the  arbitrator  has 
directed. 

The  next  objection  is,  that  the  arbitrator  has  awarded  a  gross 
sum  to  be  paid  as  the  value  or  price  of  the  annuity,  and  that  he 
had  no  authority  to  do  so :  and  I  agree  that  where  a  party  has 
brought  an  action  merely  for  the  arrears  of  an  annuity  which  is 
due,  and  that  action  is  referred,  that  will  not  give  the  arbitrator 
the  right  or  power  to  fix  the  value  of  the  annuity,  and  to  throw  so 
large  a  burden  on  the  defendant ;  but  that  is  not  the  case  here. 
This  was  an  agreement  not  only  that  the  defendant  should  pay  the 
annuity,  but  that  he  should  give  ample  security  upon  property  to 
the  satisfaction  of  persons  named  in  the  original  agreement.  The 
declaration  alleges,  as  one  breach,  the  non-payment  of  the  arrears 
of  the  annuity ;  and  as  another,  that  the  defendant  had  not  found 
security  for  the  annuity.  When  that  was  brought  before  the 
arbitrator  as  one  of  the  grounds  of  difference  between  the  parties, 
and  the  order  of  reference  stipulates  expressly  that  the  parties  shall 
do  whatever  the  arbitrator  directs  on  the  subject-matter,  it  seems 
to  me  within  the  power  so  given  to  him,  if  he  found  (as  we  must 
suppose  he  did  find)  that  there  was  no  ample  or  sufficient  security 
in  the  possession  or  power  of  the  defendant,  that  he  should  say  at 
once,  I  will  fix  what  the  value  of  the  annuity  is,  and  it  shall  be  paid 
as  matter  of  damage  to  the  plaintiff. 

Then,  as  to  the  third  ground,  that  just  before  the  award  was 

[  ^286  ]  made,  the  defendant  became  bankrupt,  and  *that  the  bankrupt<;y 
of  the  defendant  gave  him  a  power  to  revoke,  and,  in  point  of  law, 
was  a  revocation  of  the  authority  of  the  arbitrator:  In  the  first 
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place,  it  is  by  no  means  clear  on  the  affidavits  brought  before  us 
that  he  did  become  a  bankrupt ;  no  affidavit  is  made  of  the  fact  of 
the  bankruptcy,  but  a  reference  only  to  certain  proceedings  which 
are  not  brought  before  us.  I  think  it  is  far  too  grave  a  question  to 
be  decided  on  motion.  The  defendant  or  the  assignees  are  asking 
us  upon  so  loose  an  affidavit  to  set  aside  the  whole  security  of  the 
plaintiff,  whereas  the  plaintiff  ought  to  be  at  liberty,  if  he  thinks 
proper,  to  discuss  the  question  of  bankruptcy  before  a  jury,  and 
raise  the  point  as  a  matter  of  law,  in  a  more  grave  and  solemn  way 
than  he  can  upon  affidavit. 

BOSANQUET,  J. : 

I  entirely  concur  in  what  has  been  stated  by  my  Lord  Chief 
Justice,  and  feel  it  necessary  to  say  but  a  few  words  on  each  of  the 
points  put  forward. 

The  first  objection  has  been  founded  upon  the  case  of  Martin  v. 
Biirge ;  but  the  present  case  appears  to  me  to  be  wholly  distinguish- 
able from  that.  There,  a  verdict  was  taken  for  the  sum  of  3,000?. ; 
there  was  a  reference  of  the  cause  and  of  all  matters  in  difference ; 
and  it  was  left  to  the  arbitrator  to  say  what  should  be  done  between 
the  parties.  The  arbitrator  in  that  case  made  no  award  with 
respect  to  the  verdict  of  3,000Z.  The  verdict  therefore  stood 
unaffected  by  that  award ;  and  it  is  that  part  of  the  case  which  is 
applied  to  the  objection  which  has  now  been  made.  But  when  the 
arbitrator  awarded  that  a  given  sum  of  260?.  12«.  &d,  should  be 
paid  to  the  plaintiff,  it  did  not  appear  in  respect  of  what  claim  that 
sum  was  awarded ;  whether  on  account  of  that  which  was  the 
subject  of  the  verdict,  so  as  to  form  matter  of  implication  that  the 
verdict  was  to  be  reduced  to  that  amount,  or  whether  it  was  upon 
the  account  of  all  *matters  in  difference  ;  and  therefore  the  Court, 
on  that  ground,  set  aside  that  award. 

Now,  that  doubt  has  been  entirely  cleared  up  with  regard  to  the 
present  case,  because  it  is  awarded  by  the  arbitrator,  that  on  all 
the  issues  joined  the  plaintiff  is  entitled  to  a  verdict ;  and  it  is 
expressly  awarded  that  a  large  sum  of  money  on  account  of  the 
matters  in  the  pleadings,  and  also  on  account  of  the  matters  in 
difference,  shall  be  paid  by  the  one  party  to  the  other.  It  appears 
therefore  clearly,  that  the  whole  of  the  sum  is  on  account  not  only 
of  that  which  is  the  subject  of  the  action,  but  that  which  is  the 
subject  of  the  matters  in  difference,  and  which  reduces  the  objection 
to  this  point,  and  this  point  only, — whether  it  was  necessary  that 
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in  making  the  award  the  arbitrator  should  separate  and  distinguish, 
how  much  on  one  account,  and  how  much  on  the  other. 

It  is  true,  that  he  has  not  said  any  thing  with  regard  to  this  verdict 
for  10,000/.  standing  or  being  reduced.  But  it  is  quite  clear  that 
after  the  award  is  made  the  plaintiff  cannot  avail  himself  of  that 
verdict.  The  plaintiff  may  thereby  be  delayed  in  getting  his  costs ; 
but  it  is  not  the  plaintiff  who  complains  of  the  award ;  and  the 
whole  of  this  sum  awarded,  although  that  part  which  relates  to  the 
matters  in  difference  may  not  be  recoverable  under  the  verdict  and 
judgment,  may  be  recovered  by  the  ordinary  proceedings  under  an 
award. 

With  respect  to  the  second  question  I  cannot  entertain  any  doubt, 
when  we  see  that  by  the  terms  of  the  submission  the  cause  is  to  be 
settled  and  all  matters  in  difference  ;  and  the  arbitrator  is  to  have 
the  power  to  direct  what  shall  be  done  between  the  parties. 

The  arbitrator,  who  has  taken  this  matter  into  his  consideration 
and  had  power  to  determine  what  should  be  done  between  the 
parties,  has  properly  directed  that  a  sum  of  money  shall  be  paid  on 
account  of  the  annuity  ;  *that  the  annuity  shall  be  put  an  end  to ; 
and  a  release  given  to  the  grantor. 

The  third  question  is,  whether  this  submission  to  arbitration  is 
revoked  by  the  bankruptcy  which  is  alleged  to  have  taken  place. 
In  the  first  place  it  does  not  satisfactorily  appear  to  us  in  such  a 
manner  as  we  can  take  upon  ourselves  to  act  upon  it,  whether  there 
has  been  an  act  of  bankruptcy  or  not :  we  are  not  to  deprive  those 
who  choose  to  contest  it  of  the  power  to  try  this  question.  In  the 
next  place  we  have  no  authority  laid  before  us  to  show  that  the  party 
is  entitled  to  revoke  a  submission  to  arbitration  in  consequence  of 
his  having  so  committed  an  act  of  bankruptcy.  What  is  said  by 
Lord  Tenterden  in  Marsh  v.  Wood  leaves  that  as  a  doubtful 
question  altogether.  This  application  is  not  made  on  the  part  of 
the  assignees,  because  they  are  not  made  parties  to  this  rule, 
and  even  if  they  were,  it  is  not  a  matter  we  ought  to  decide  on 
motion. 


Erskine,  J. : 

For  the  reasons  which  have  been  already  given,  I  agree  with  the 
rest  of  the  Court  that  Mortin  v.  Burge  is  materially  different  from 
the  present  case.  On  the  trial  of  this  cause,  a  verdict  was  taken  by 
consent  for  10,000i.,  subject  to  a  reference  to  an  arbitrator,  who 
should  settle  the  cause,  and  also  all  matters  in  difference.    The 
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arbitrator,  in  making  his  award,  gave  a  sum  of  6,067/.,  without       Taylor 

saying  how  much  of  that  sum  is  to  be  taken  as  damages  recoverable     shuttle- 

in  the  action,  and  how  much  is  to  be  taken  as  awarded  on  the  other       worth. 

matters  in  difference.     And  it  is  argued  by  the  defendant  that  he  is 

injured,  because  the  arbitrator  has  not  in  any  way  modified  the 

verdict  for  10,000Z.     If  it  had  appeared  to  the  Court  that  the 

plaintiff  could  enter  up  judgment  for  the  10,000/.,  and  under  that 

authority  get  a  better  security  for  the  payment  of  the  6,067Z.  than 

he  could  under  the  award,  that  might  have  *been  a  grievance  of       [  *289  ] 

which  the  defendant  would  have  a  right  to  complain  ;  but  it  does 

not  appear  to  me  that  such  can  be  the  consequence  of  the  arbitrator 

not  having  made  any  reference  to  the  verdict :  the  verdict  is  not  to 

stand  as  a  security  for  any  specific  sum  which  the  arbitrator  may 

award ;  but  only  for  such  a  sum  as  the  arbitrator  may  find  to  be 

the  damage  recoverable  in  the  action.     If  the  arbitrator  has  not 

found  any  particular  sum  to  be  recoverable  in   this  action  for 

damages,  the  verdict  does  not  stand  as  a  security  for  any  part  of 

the  sum  that  he  has  awarded. 

Although  the  plaintiff  might  complain  that  he  had  not  the  benefit 
of  that  verdict  as  a  security  for  his  damages,  the  defendant  surely 
has  no  right  to  complain  that  he  is  not  subject  to  have  a  judgment 
entered  up  for  that  amount,  whereby  a  better  remedy  would  be  given 
to  the  plaintiff  than  he  has  under  the  present  award.  It  is  stated 
that  there  is  a  difficulty  as  to  the  costs  of  the  action  :  that  may  be ; 
and  the  plaintiff  may  also  lose  that  advantage ;  but  he  is  not  the 
person  complaining  of  any  such  loss ;  it  cannot  be  a  grievance  to 
the  assignees  that  the  plaintiff  has  lost  the  costs  in  the  cause,  because 
no  verdict  has  been  entered  up ;  and  therefore  upon  that  ground  I 
think  the  defendant  fails  altogether. 

The  second  objection  is,  that  the  arbitrator  has  awarded  a  gross 
amount  as  the  value  of  the  annuity.  But  the  defendant  having 
failed  altogether  in  the  agreement  to  secure  the  annuity,  the  arbi- 
trator has  done  right  in  making  the  defendant  pay  in  money  what 
he  was  found  to  be  incapable  of  securing  according  to  his  agreement. 

The  third  objection  is,  that  before  the  award  was  made,  the 
defendant  became  bankrupt.  I  agree  with  the  rest  of  the  Court, 
that  the  fact  of  the  bankruptcy  is  not  satisfactorily  made  out  upon 
these  affidavits  :  but  it  *appears  to  me  if  we  were  satisfied  that  that  L  *290  j 
-was  made  out,  it  would  be  no  answer ;  because,  according  to  the 
case  of  Marsh  v.  Wood,  though  the  bankruptcy  might  be  held  a 
revocation  where  the  party  had  the  power  to  revoke,  yet  in  a  case 
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Taylor  where  the  party  had  not  the  power  to  revoke,  the  bankruptcy  of 
Shuttle-     either  would  not  operate  as  a  revocation.     In  this  case  neither  party 

WORTH.  jj^^  authority  to  revoke  the  submission ;  and  therefore  the  bankruptcy 
9t  one  of  them  would  not  have  that  effect.  If  the  assignees  had  been 
chosen,  and  the  reference  had  been  pending,  it  would  have  been 
right  to  have  had  the  assignees  called  before  the  arbitrator,  that 
they  might  take  the  bankrupt's  place  as  a  party  to  the  reference  : 
but  the  whole  reference  had  been  gone  through,  except  the  ceremony 
of  making  the  award.  It  seems  to  me,  therefore,  that  the  arbitrator 
had  a  right  to  proceed  and  make  the  award,  without  reference  to 
any  notice  of  a  docquet  which  it  appears  had  been  struck,  and  which 
might  raise  the  suspicion  that  it  was  a  bankruptcy  got  up  for  the 
purpose  of  defeating  the  award  ;  for  it  appears  that  the  act  of  bank- 
ruptcy was  on  the  14th,  the  docquet  was  on  the  14th,  and  the  notice 
is  on  the  14th ;  all  just  immediately  preceding  the  time  when  the 
award  was  to  be  made  :  however  it  does  not  appear  to  me  that  the 
act  of  bankruptcy  is  made  out ;  or,  if  it  were  made  out,  that  it  would 
operate  as  a  revocation  of  the  authority  of  the  arbitrator. 

Maule,  J. : 

I  also  think  the  rule  ought  to  be  discharged.  The  first  objection 
in  substance  is,  that  the  arbitrator  having  awarded  a  sum  of  mone}* 
to  be  paid  by  the  defendant,  has  not  stated  what  sum  the  verdict 
should  be  entered  for:  whether  for  some  portion  of  the  sum  awarded, 
or  for  the  whole.  That  is  the  omission  of  which  the  defendant 
complains ;  the  plaintiff  does  not  complain  of  it,  although  he  may 
suffer  an  inconvenience  by  it.  The  arbitrator  might,  I  think,  have 
[  ♦291  ]  ordered  the  *verdict  to  be  entered  for  the  sum  of  2,600/.  or  any  other 
sum  which  did  not  exceed  the  difference  between  the  3,500/.  and 
10,000Z. ;  in  short,  he  might  have  awarded  any  sum  not  exceeding 
10,000/.,  including  the  8,500/.  paid  into  Court.  But  the  arbitrator 
having  awarded  that  6,067/.  are  due  in  respect  of  the  damages  in 
the  action  as  well  as  the  other  matters  in  difference,  without 
distinction,  the  effect  of  that  is,  that  the  plaintiff  cannot  ent«r  any 
verdict  at  all,  or  take  any  benefit  of  the  judgment  in  order  to  enforce 
that  verdict:  but  that  is  no  detriment  to  the  defendant.  The 
plaintiff  might  have  said  that  the  arbitrator  was  bound,  in  respect 
of  the  demand  in  the  action  for  damages,  to  give  him  such  benefit 
of  the  verdict  as  he  had  power  to  give  him,  in  addition  to  that  benefit 
which  might  be  obtained  by  attachment  for  non-performance  of  the 
award.     The  plaintiff  does  not  complain  of  it :  if  it  is  an  evil,  it 


VOL.  Liv.]      1840.     C.  P.     6  BING.  N.  C.  291—292.  795 


operates  against  the  plaintiff  and  not  the  defendant,  and  I  think  the       Taylok 
defendant  cannot  object  to  the  award  on  that  ground.  Shuttle 

With  respect  to  the  gross  sum  being  given  for  the  annuity,  it  worth. 
appears  to  me  that  the  arbitrator  had  the  power  on  this  submission 
to  award  the  value  of  the  annuity.  The  declaration  states  a  contract 
to  grant  an  annuity  to  be  secured  in  a  particular  way  at  a  certain 
time.  When  the  contract  is  broken,  it  is  competent  to  the  parties 
to  agree  that  the  arbitrator  shall  put  the  grantee  in  the  situation 
that  he  would  have  been  in,  if  the  defendant  had  given  the  security 
which  he  contracted  to  give.  I  think  it  is  abundantly  clear,  under 
this  rule  of  reference,  that  the  arbitrator  had  the  power  to  award 
what  he  should  think  fit  and  proper ;  and  it  would  be  a  salutary 
provision  that  he  should  have  that  power,  in  order  to  put  an  end  to 
future  litigation. 

Then,  with  respect  to  the  bankruptcy,  it  is  suggested  that  it  is  a 
revocation :  it  appears  to  me  that  the  arguments  *are  entirely  [  *292  ] 
against  its  being  a  revocation.  I  don't  see  how  the  circumstance  of 
a  party  becoming  a  bankrupt  after  he  has  entered  into  a  contract, 
should  put  an  end  to  and  disturb  the  pecuniary  interests  which  the 
other  persons  had  in  the  contract.  It  is  not,  at  all  events,  a  ground 
for  setting  aside  the  award;  for  the  defendant  may  contest  the 
matter  in  another  way  if  the  objection  be  well  founded.  I  think  on 
none  of  these  grounds  the  application  ought  to  prevail. 

Rule  discharged  with  costs. 


ANDERSON  v.  WESTON  and  BADCOCK  (1).  ^^^^' 

^   ^  Jaw.  31. 

(6  Bing.  N.  C.  296-306 ;    S.  C.  8  Scott,  583 ;  9  L.  J.  (N.  S.)  C.  P.  194 ;  

4  Jut.  105.)  [  296  ] 

In  the  absence  of  evidence  to  the  contrary,  a  bill  of  exchange  must  be 
taken  to  have  been  issued  at  the  time  it  bears  date. 

And  where  an  indorsement  bore  no  date :  Held,  that  it  was  properly  left 
to  the  jury  to  determine,  from  the  circumstances  attending  the  transfer  of 
the  biU,  the  time  at  which  the  indorsement  was  made. 

The  plaintiff  declared  on  a  bill  of  exchange  for  89^  19«.  Or/.,  drawn 
on  Edward  Hickman  by  the  defendants  on  the  2nd  of  February,  1888, 
payable  three  months  after  date;  indorsed  by  the  defendants  to 
James  Anderson,  and  by  him  to  the  plaintiff;  presented  to  Hickman, 
and  by  him  dishonoured ;  whereof  the  defendants  had  notice. 

Badcock  suffered  judgment  to  go  by  default. 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  13,  36  (4).— R.  C. 
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Anderson         Weston  pleaded,  first,  tlnit  he,  together  with  Badcock,  did  not 
WeJton.      make  the  said  bill  of  exchange,  in  manner  and  form,  &c. ;  secondly, 

That  he  did  not  with  Badcock  indorse  the  bill  in  manner 
and  form. 

At  the  trial  before  Tindal,  Ch.  J.,  it  appeared  that  on  the  20th  of 
March,  1838,  a  notice  appeared  in  the  Gazette  that  the  partnership 
between  Weston  and  Badcock  had  been  dissolved  on  the  29th  of 
December,  1837,  pursuant  to  an  agreement  between  them  and  the 
award  of  an  arbitrator  made  January  30th,  1888.  The  bill  and  its 
indorsement  were  proved  to  be  in  the  handwriting  of  Badcock,  but 
no  evidence  was  given,  other  than  the  date  on  the  bill,  to  show  that 
it  had  been  drawn  or  indorsed  previously  to  the  20th  of  March. 
The  action  was  commenced  in  July,  1838. 

It  was  objected  on  behalf  of  the  defendant  Weston,  that  some 
further  evidence  ought  to  have  been  given  by  the  plaintiff  to  show 
that  the  bill  was  indorsed  previously  to  the  20th  of  March,  when 
the  public  received  the  first  intimation  of  the  dissolution  of  the 
partnership.  Tindal,  Ch.  J.  left  it  to  the  jury  to  say  whether 
[  •297  J  the  indorsement  *was  made  before  or  after  that  time,  and  a  verdict 
was  found  for  the  plaintiflf,  with  leave  for  Weston  to  move  to  set  it 
aside  and  enter  a  nonsuit  instead,  on  the  above  objection. 

Barstow  having  obtained  a  rule  niM  accordingly, 

Hnmfrey  showed  cause: 

There  was  no  evidence  of  fraud  in  any  of  the  transactions  touching 
this  bill ;  and  where  the  transactions  are  not  impeached,  the  general 
rule  is,  that  instruments  are  presumed  to  have  been  written  at  the 
time  they  bear  date.      Thus  in  Smith  v.  Battens  (i)  it  was  held  that 
indorsement  on  a  promissory  note  admitting  the  receipt  of  interest 
must  be  taken  to  have  been  written  at  the  time  the  date  expressed ; 
in  Hunt  v.  Massei/  (2),  and  Goodtitle  d.  Baker  v.  MUbnrn  (3),  there 
were  similar  decisions  with  respect  to  a  letter ;  and  in  Sinclair  v. 
Baggaley  (4)  it  was  held,  that  a  written  paper,  containing  a  statement 
of  mutual  accounts  between  a  creditor  and  a  bankrupt  by  whom  it 
was  signed,  and  bearing  date  previous  to  the  bankruptcy,  showing 
a  balance  due  to  the  creditor,  was  prima  facie  evidence,  as  against 
the  assignees,  in  an  action  brought  by  them  against  the  creditor, 
that  it  was  written  at  the  time  it  bore  date.     It  is  true,  that  in 

(1)  1  Moo.  &  Rob.  341.  (3)  2  M.  &  W.  858, 

(2)  6  B.  &  Ad.  902.  (4)  51  R.  R.  601  (4  M.  *  W.  312). 
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Dickson  V.  Smith  (l),  where  the  defendant  proposed  to  set  off,  against     Anderson 

a  demand  by  assignees  of  a  bankrupt,  cash  notes  of  the  bankrupt      weston. 

payable  to  the  bearer,  and  dated  before  the  bankruptcy,  it  ^va8  held 

that  he  must  show  they  came  to  his  hand  before  the  bankruptcy ; 

but  that  was  not  on  the  ground  that  the  notes  were  not  to  be 

presumed    to    be    written   when    they  bore    date,  but    that    the 

*defendant's  set-off  was  not  made  out  unless  they  were  also  delivered       [  *298  ] 

to  him  before  that  time.      So  in  the  case  of  assignees  who  are 

seeking  to  set  up  a  right  by  proof  of  a  petitioning  creditor's  debt,  it 

must  be  shown  that  the  subject  of  that  debt  was  in  existence  before 

the  bankruptcy;  and  therefore  in  Wiightw.  Lainson  (2),  the  assignees 

were  required  to  show  that  the  documents  on  which  they  relied  to 

establish  such  debt  was  in  existence  before  the  bankruptcy.     But  a 

bill  of  exchange  in  an  ordinary  case  must  be  taken  to  have  been 

made  and  indorsed  at  the  time  it  bears  date.     To  hold  otherwise 

would  occasion  great  embarrassment  in  the  mercantile  world,  and 

be  inconsistent  with  the  principle  on  which  instruments  thirty  years 

old  are  admitted  without  proof  of  execution. 

Barstoxv : 

Admitting,  for  the  purpose  of  argument,  that  the  rule  is  such  as 
it  has  been  described  with  respect  to  instruments  which  bear  a  date, 
yet  where  the  instrument  or  signature  which  is  to  confer  a  title 
bears  no  date,  the  plaintiff  must  make  out  his  case  by  showing  it 
was  in  existence  at  a  time  which  would  give  him  a  right  to  sue. 
Here,  the  indorsement,  which  constituted  the  plaintiff's  title,  bore 
no  date :  the  plaintiff,  who  proceeded  on  the  supposition  of  a 
partnership,  was  bound  to  show  an  actual  or  ostensible  partnership 
at  the  time  of  the  indorsement ;  but  he  showed  neither ;  for  the 
existence  of  a  partnership  in  December  did  not  entitle  him  to  a 
presumption  that  it  continued  till  February  following,  when  the  bill 
was  drawn ;  still  less  till  March,  when  the  dissolution  was  announced 
in  the  Gazette.  In  Smith  v.  Battens  the  indorsements  bore  a  date 
which  till  the  transaction  was  impeached  might  be  prima  facie 
*evidence  that  they  were  written  at  the  time  of  the  date ;  so,  in  the  [  •SDO  J 
other  cases,  a  date  was  expressed ;  here  the  indorsement  bore  no 
date,  and  the  fairness  of  the  transaction  was  impeached  by  the  date 
of  the  bill  and  the  circumstance  that  the  party  who  drew  and 
indorsed  it  had  allowed  judgment  to  go  by  default. 

Cur,  adr.  vult. 

(1)  6  T.  R.  57.  (2)  2  M.  &  W.  739. 
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Andkrson     Bosanqubt,  J. : 

r. 

Weston.  In  the  case  of  Anderson  v.  Weston,  which  was  argued  before  my 

three  learned  brothers  and  self  in  the  absence  of  my  Lord  Chief 
Justice,  I  am  to  state  the  opinion  of  those  Judges  who  heard  that 
case. 

The  cause  was  tried  at  Guildhall  before  my  Lord  Chief  Justice, 
and  was  an  action  on  a  bill  of  exchange,  dated  the  2nd  of  February 
in  the  last  year.  It  was  an  action  against  the  defendants  Weston 
and  Badcock,  as  drawers  and  indorsers  of  that  bill.  • 

Badcock  suffered  judgment  to  go  by  default :  Weston  pleaded, 
first,  that  he  did  not  draw ;  secondly,  that  he  did  not  indorse :  these 
were  the  two  issues.  It  appeared  that  Weston  and  Badcock  had 
been  in  partnership  in  business;  that  by  agreement  between 
themselves,  they  agreed  to  dissolve  that  partnership  upon  the 
29th  of  December,  1888,  but  the  dissolution  was  not  advertised  in 
the  Gazette,  or  notified  to  the  public  until  the  20th  of  March,  1839 ; 
so  that,  as  far  as  the  public  were  concerned,  and  as  far  as  the  holder 
of  this  bill  was  concerned,  he  had  no  notice  of  the  dissolution  of 
this  partnership  until  the  20th  of  March,  1839,  that  is,  about  seven 
weeks  after  the  date  of  the  bill. 

The  bill  was  proved  to  have  been  written,  signed,  and  indorsed 
in  the  handwriting  of  Badcock,  who  had  suffered  judgment  by 
default ;  and  the  question  was,  whether  there  was  sufficient  evidence 
[  •300  ]  to  affect  Weston  *with  being  the  drawer  and  indorser  of  this  bill, 
Badcock  having,  as  far  as  the  public  were  concerned,  authority  to 
draw  and  indorse  a  bill  in  the  name  of  the  partnership  as  long  as 
the  public  were  not  apprised  of  the  dissolution  of  the  partnership 
which  he  had  been  carrying  on  in  conjunction  with  the  other 
defendant.  The  bill  being  proved  to  be  in  his  handwriting,  and 
dated  on  the  2nd  of  February,  1839,  the  question  was,  whether  that 
was  not  prhnd  facie  evidence  of  its  having  been  drawn  at  the  time 
it  bore  date.  It  was  insisted  on  the  part  of  the  defendant  Weston, 
that  it  was  incumbent  on  the  plaintiff  to  give  some  proof  in  order 
to  show  that  the  bill  was  made  at  the  time  it  purported  to  bear 
date,  or  at  least  before  the  time  when  the  dissolution  of  the  partner- 
ship was  made  public.  The  question  is,  what  is  the  general  rule  of 
law  on  the  subject,  where  an  instrument  is  proved  to  be  in  the 
handwriting  of  a  party,  and  to  bear  a  certain  date  ;  whether  that  is 
evidence  as  to  the  time  of  making  the  in^rument ;  that  it  is  not 
conclusive  evidence  is  perfectly  clear ;  the  question  is,  whether  it  is 
not  prima  facie  evidence. 
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Before  I  advert  to  any  of  the  authorities  on  the  subject,  it  is     andebson 
material  to  consider  what  has  been  the  constant  practice  when      wbston. 
instruments  are  produced  at  Nisi  Prius,  in  proof  of  an  issue  which 
is  to  be  tried  between  the  parties. 

Now  when  a  deed  is  produced,  and  the  execution  of  that  deed  is 
proved  by  the  subscribing  witness,  or  by  accounting  for  the  absence 
of  the  subscribing  witness  by  death  or  otherwise,  and  proving  the 
signature,  and  that  deed  bears  a  date,  as  far  as  my  experience  goes, 
that  date  has  uniformly  been  taken  to  be  prima  facie  evidence  that 
the  deed  was  executed  at  the  time  when  it  purports  to  bear  date.  It 
is  the  practice  in  cross-examination  to  inquire  whether  the  deed  was 
executed  when  it  bears  *date,  but  I  certainly  never  heard  it  f  •30i  ] 
contended  that  it  was  part  of  the  proof  of  the  person  producing  the 
instrument  not  only  to  give  evidence  of  the  execution  of  the 
instrument,  but  in  the  first  instance,  and  before  any  evidence  is 
offered  to  render  doubtful  the  time  of  making  the  instrument,  that 
it  was  executed  at  the  time  it  bears  date. 

This  is  the  case  ii&t  merely  with  respect  to  instruments 
binding  on  the  person  of  the  party  in  the  cause,  but  also  with 
respect  to  his  title  where  a  deed  of  conveyance  comes  from  third 
parties. 

But  there  is  another  case  which  may  be  put  on  the  subject,  which 
is  a  very  strong  one  in  proof  of  this  being  the  general  rule :  that  is 
this.  It  is  a  general  rule  that  an  instrument  30  years  old  proves 
itself,  provided  it  be  produced  from  the  proper  custody :  if  an 
instrument  be  produced  from  a  custody  where  deeds  of  that 
description  ought  to  be,  then  if  the  instrument  be  30  years  old, 
there  is  no  necessity  for  further  proof. 

.  What  is  the  meaning  of  its  being  30  years  old  ?  Parties  are  not 
called  on  to  prove  that  the  deed  has  been  in  existence  for  30  years ; 
if  it  bears  date  30  years  before  the  time  of  its  production,  the 
course  is,  unless  it  be  impeached,  to  receive  that  as  proof  of  the 
instrument. 

There  is  one  exception  to  which  there  are  several  cases  which 
apply ;  it  is  not  necessary  to  go  through  them  in  detail ;  that  is, 
where  a  bill  or  note  is  produced  for  the  purpose  of  proving  a 
petitioning  creditor's  debt  to  support  a  proceeding  in  bankruptcy : 
in  that  ease,  though  there  may  be  some  variations  between  the 
different  decisions  relating  to  that  subject,  I  apprehend  it  may  be 
taken  to  be  now  settled  that  some  evidence  besides  the  date  is 
necessary  to  show  that  the  instrument  produced  for  that  purpose 
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Amdkbsok  had  its  existence  before  the  act  of  "bankruptcy  took  place.  But  the 
Weston,  ground  for  requiring  that  proof  appears  to  be  a  very  reasonable  and 
L  *302  ]  substantial  one,  which  is  this ;  that  a  proceeding  in  bankruptcy 
diflfers  from  an  ordinary  suit.  The  effect  of  a  proceeding  in 
bankruptcy  is  retrospective,  and  the  object  of  it  is  to  invalidate  all 
transactions  which  have  taken  place  between  the  act  of  bank- 
ruptcy and  the  time  when  the  commission  takes  effect.  In  order, 
therefore,  to  support  such  an  instrument  bearing  date  before  the 
act  of  bankruptcy,  it  may  well  be  necessary  to  give  evidence  in 
addition  to  the  date. 

On  the  other  hand,  there  are  several  cases  which  appear  to 
recognise  the  general  rule.  I  will  first  advert  to  that  which  has 
been  established  by  a  variety  of  decisions,  as  having  been  the  rule 
of  law  prior  to  the  late  statute  9  Geo.  IV.  c.  14,  s.  8,  I  mean  the 
reception  of  the  indorsement,  in  the  handwriting  of  the  holder  of 
the  instrument,  of  the  receipt  of  interest,  or  of  part  of  the  principal, 
with  a  date  annexed  to  such  indorsement,  for  the  purpose  of 
showing  that  there  has  been  an  acknowled^ent  of  the  transaction 
within  the  period  to  which  the  Statute  of  Limitations  will  apply. 
That  was  established  as  a  rule  by  cases  in  the  House  of  Lords, 
and  came  before  my  brother  Taunton  in  the  case  of  Smith  v. 
Battens  (i),  where  the  indorsement  was  prior  to  the  statute  of 
George  IV.  There  had  been  a  question  with  respect  to  the  propriety 
of  the  reception  of  such  indorsements,  considering  by  whom  the 
indorsements  were  made — by  the  party  himself  and  for  his  own 
benefit.  That  question  has  now  been  put  an  end  to  by  the  statute. 
But  the  case,  as  far  as  it  goes,  appears  to  me  to  recognize  this 
principle,  that  if  the  memorandum  or  the  indorsement  be  itself 
[  *303  ]  receivable,  and  not  objectionable  on  account  of  the  *per8on  who 
made  it,  then  the  date  expressed  is  taken  to  be  the  time  when  the 
money  was  received.  The  case  before  my  brother  Taunton  was 
this.  The  note,  when  produced,  had  several  indorsements  upon 
it,  purporting  to  be  receipts  for  payment  of  interest:  they  were 
unsigned ;  and  the  last  bore  date  before  the  Ist  of  February,  18'29, 
and  within  six  years  before  the  commencement  of  the  action.  A 
witness  was  called  who  proved  that,  in  January,  1831,  Elizabeth 
Hill  placed  the  note  in  his  hands,  then  having  these  indorsements 
upon  it.  It  was  objected  for  the  defendant,  that  it  should  be  shown 
in  whose  handwriting  the  indorsements  were  made,  and  also  that 
they  were  made  before  the  1st  of  January,  1829,  inasmuch  as  by  the 

(1)  1  Moo.  &  Bob.  341. 
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statute  9  Geo.  IV.  c.  14,  s.  3,  such  indorsements  made  after  that     Anderson 

day  could  not  be  received  in  evidence  for  the  purpose  of  taking      weston. 

the  case  out  of  the  Statute  of  Limitations,  if  they  were  made  by  or 

on  behalf  of  the  plaintiffs.     My  brother  Taunton,  in  stating  his 

opinion,  says,  "  I  entertain  some  doubt  as  to  the  first  point ;  but, 

upon  the  whole,  I  think  that  the  delivery  by  Mrs.  Hill  of  the  note 

with  the  indorsements  then  upon  it,  is  evidence  that  they  were 

made  by  her  authority ;  if  so,  it  is  the  same  thing  as  if  those 

indorsements  had  been  written  by  her  own  hand.     As  to  the  time, 

I  have  no  doubt ;  if  the  indorsements  were  not  written  at  the  time 

they  purport  to  bear  date,  it  lies  on  the  defendant  to  prove  it :  in 

the  absence  of  all  evidence  to  the  contrary,  I  shall  assume  that  they 

were  written  at  the  time  they  bear  date.'*     Clearly,  therefore,  it 

recognises  the  general  principle,  provided  the  indorsement  itself 

had  been  received. 

There  is  another  case  of  Hunt  v.  Massey  (i).  That  *was  the  case  of  [  ♦304  ] 
an  action  brought  on  a  bill  of  exchange  for  lOlZ.  The  defendant 
pleaded  infancy,  and  proved  that  at  the  time  he  accepted  the  bill  he 
was  under  age.  A  letter  was  then  produced  written  by  him,  which 
bore  date  subsequent  to  the  time  of  his  coming  of  age,  and  requested 
a  friend  to  pay  the  plaintiff  1012.  It  was  objected  that  the  defence 
being  infancy,  and  there  being  no  other  proof  of  the  defendant's 
having  acknowledged  the  acceptance  but  his  letter,  bearing  date 
subsequently  to  his  majority,  that  letter  might  have  been  written  by 
him  at  the  same  time  he  executed  the  acceptance,  for  the  purpose  of 
satisfying  the  tradesman  on  the  subject.  Some  proof,  therefore, 
ought  to  have  been  given  to  show  that  that  writing  was  subsequent 
to  his  majority.  However,  the  Court  held  that  the  letter  must  be 
taken  to  have  been  written  at  the  time  it  bore  date. 

There  is  then  another  case  which  appears  to  me  to  be  a  strong 
one,  which  was  decided  recently  in  the  Court  of  Exchequer:  the  case 
of  Sinclair  v.  Baggaley  (2).  That  was  an  action  brought  by  assignees 
of  a  bankrupt  against  a  person  indebted  to  the  bankrupt:  the 
defendant  produced  an  account  drawn  up  by  the  bankrupt ;  and  in 
the  result  of  that  account,  taking  the  dates  to  be  true,  the  balance 
was  in  favour  of  the  defendant.  It  was  objected  that  the  assignees 
were  not  to  be  bound  by  an  act  of  the  bankrupt  which  might  have 
taken  place  after  the  act  of  bankruptcy,  and  therefore  some  proof 
ought  to  have  been  given  to  show  that  that  account  was  drawn  up 
before  the  act  of  bankruptcy.     However,  the  dates  in  the  account 

(1)  6  B.  i&  Ad.  902.  (2)  61  E.  E.  601  (4  M.  &  W.  312.) 
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Anderson    purporting  to  be  before  the  act  of  bankruptcy,  the  Court  held  that, 
I* 

Weston,      unless  there  was  something  to  impeach  the  proof  of  those  dat<es,  they 
[  '305  ]       must  be  taken  to  be  prima  facie  *true,  and   therefore  that   the 
defendant  was  entitled  to  judgment. 

This  case,  then,  recognises  the  general  rule;  and,  on  these 
grounds,  my  learned  brothers  and  myself  are  of  opinion  that,  unless 
the  date  of  the  instrument  be  impeached  by  evidence,  it  shall  )>e 
considered  the  true  date. 

So  far  as  to  the- date  of  this  bill  of  exchange.  The  next  question 
is  one  on  which  it  is  not  necessary  to  say  much.  It  is,  that  there 
was  no  proof  when  the  indorsement  was  made;  that  the  indorsement 
might  have  been  made  as  well  after  the  time  when  the  dissolution 
of  partnership  was  notified  to  the  public,  as  before  :  and  if  this  were 
to  be  treated  as  a  point  of  law  merely,  as  to  the  prima  facie  effect  of 
the  indorsement,  it  would  not  stand  on  the  same  footing  as  that  of 
the  date  of  the  instrument,  because  the  indorsement  bears  no  date  : 
but  the  Lord  Chief  Justice  did  not  so  consider  it,  because  he  left 
the  circumstances  of  the  case  to  the  jury,  for  them  to  say  whether 
or  not  in  their  opinion  th6  indorsement  was  made  before  or  after 
notice  of  the  time  of  the  dissolution  of  partnership. 

The  circumstances  of  the  case  were,  that  the  agreement  for 
dissolution  of  partnership  was  executed  on  the  29th  of  December, 
that  the  notification  of  it  to  the  public  was  not  made  till  the  20th 
of  March  following,  and  that  the  bill  was  made  payable  to  the 
drawer's  own  order.  The  question  left  to  the  jury  was  this,  whether 
it  was  not  sufficient  to  satisfy  them  that  the  bill  had  been  issued 
shortly  after  the  time  it  bore  date,  that  the  drawers  of  the  bill 
themselves  were  the  payees  of  it  and  the  indorsers.  For  what 
purpose  could  a  mercantile  house  draw  a  bill  payable  to  themselves, 
and  indorse  it,  unless  for  the  purpose  of  either  paying  away  money 
[  ♦306  ]  immediately,  or  very  shortly  after,  or  of  raising  *money,  or  of 
making  use  of  the  bill  in  some  way  or  other  ? 

This  was  left  to  a  jury  conversant  with  matters  of  business,  and 
they  found  that  to  be  a  very  just  inference :  but  that  is  not  the 
question  here.  This  is  a  motion  to  enter  a  nonsuit;  and  the  question, 
therefore,  is,  whether  there  was  any  evidence  to  go  to  the  jury  that 
that  indorsement  was  prior  to  the  time  when  the  notice  of  the 
dissolution  of  partnership  appeared.  For  the  reasons  given,  we 
think  there  was,  and  therefore  this  rule  must  be 

Discharged. 
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KNOCKER  V.  BUNBURY  and  Wife  and  Others.  i84o. 

((3  Biug.  N.  C.  306-313;  S.  0.  8  Scott,  414;  9  Ji.  J.  (N.  S.)  C.  P.  212.)  _1  ' 

A  testator,  possessed  of  real  and  personal  property,  desired  his  executors  *-  J 
out  of  such  monies  of  his  as  might  come  to  their  hands,  to  purchase  two 
annuities  for  W.  and  her  children :  with  regard  to  the  rest  of  his  property, 
of  what  kind  soever,  he  desired  his  executors  after  payment  of  his  debts,  to 
pay  and  make  over  the  whole  to  his  daughter  M.,  the  wife  of  B.,  and  to  the 
children  of  his  daughter  after  her  decease :  Held,  that  the  executors  took 
a  power  to  settle  the  freehold  property  upon  the  daughter  for  life,  with 
remainder  after  her  decease  to  her  children  and  their  heirs. 

By  order  of  the  Vice-Chancbllor  the  following  case  was  submitted 
for  the  opinion  of  this  Court : 

By  an  indenture  of  lease,  bearing  date  the  17th  of  August,  1706,  and 
made  between  James  Butler,  therein  described,  of  the  one  part,  and 
Thomas  Bunbury  of  the  other  part,  the  said  J.  Butler  granted,  demised, 
and  to  farm  let  unto  the  said  T.  Bunbury  all  that  the  town  and  lands 
of  Gronevonan,  containing  by  estimation  461  acres,  situate  in  the 
county  of  Carlow,  in  Ireland,  as  fully  and  amply  as  the  same 
were  then  lately  held  by  John  Dillon  and  his  undertenants, 
with  their  appurtenances,  to  hold  *the  same  unto  T.  Bunbury,  L  *307  ] 
his  heirs  and  assigns,  during  the  lives  of  the  several  persons 
therein  named;  and  in  the  indenture  there  was  a  covenant  for 
the  perpetual  renewal  of  the  lease  in  the  manner  and  upon  terms 
therein  mentioned. 

The  lease  had  from  time  to  time  been  renewed  upon  the  dropping 
in  of  the  lives  named  in  the  lease  and  in  the  subsequent  renewals 
thereof,  pursuant  to  the  covenant  in  the  indenture  of  lease  con- 
tained, and  by  divers  mesne  conveyances  and  assurances,  the 
premises  mentioned  in  the  indenture  of  lease  were  vested,  at  the 
time  of  the  date  of  the  indentures  next  herein-after  set  forth,  in 
Mary  Bunbury,  for  the  lives  of  his  Royal  Highness  Prince  Adolph  us 
Frederick,  Hugh  Mill  Bunbury,  and  Humphrey  Freestone,  and  the 
life  of  the  survivor  of  them. 

By  certain  indentures  of  lease  and  release,  bearing  date  respectively 
the  27th  and  28th  of  April,  1808,  the  release  made  between  the  said 
Mary  Bunbury  of  the  one  part,  and  Welsh  Hamilton  Bunbury  of 
the  other,  for  the  considerations  therein  mentioned,  the  said 
M.  Bunbury;  gave,  granted,  released,  assigned,  transferred,  and 
set  over  unto  the  said  W.  H.  Bunbury,  his  heirs  and  assigns,  all 
the  town  and  lands  of  Gronevonan,  described  and  comprised  in  the 
indenture  of  lease  of  the  17th  of  August,  1706,  to  hold  the  same 
and  the  said  indenture  of  lease,  unto  and  to  the  use  of  W.  H. 

51—2 
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Knockek      Bunbnry,  his  heirs  and  assigns,  during  the  continuance  of  the  said 


V. 


BuNBUBY.     lease  for  lives,  with  renewal  for  ever. 

The  said  W.  H.  Bunbury  being  seised  and  {X)8sessed  of  the  said 
lands,  duly  made  and  published  his  last  will  and  testament  in 
writing,  attested  by  three  witnesses,  and  bearing  date  the  30th  of 
April,  1833,  as  follows:  "I,  Welsh  Hamilton  Bunbury,  being  at 
this  time  in  sound  mind,  do  hereby  nommate  John  Halcombe  and 
[  *308  J  William  *Knocker  executors  of  this  my  last  will  and  testament.  I 
desire  my  executors  to  purchase  out  of  such  monies  belonging  to 
me  as  may  come  to  their  hands,  the  sum  of  1001.  per  annum,  to  be 
paid  by  them  to  Mrs.  Ann  Witherington,  the  widow  of  the  late 
Colonel  Witherington,  during  the  term  of  her  natural  life ;  and  I 
desire  them  to  purchase  the  further  sum  of  lOOZ.  per  annum,  to  be 
paid  in  equal  portions,  during  the  term  of  the  natural  life  of  each, 
to  the  children  of  the  said  Mrs.  Ann  Witherington  and  of  the  late 
Colonel  Witherington.  And  with  regard  to  all  the  rest  of  my 
property  of  what  kind  soever,  I  do  hereby  desire  my  executors  after 
payment  of  my  just  and  lawful  debts  and  funeral  expenses,  to  pay 
and  make  over  the  whole  to  my  beloved  daughter  Mary  Diana 
Bunbury,  the  wife  of  Henry  Mill  Bunbury,  of  Marlston,  Berkshire, 
and  to  the  children  of  my  said  daughter  after  her  decease. 
Witness,"  &c. 

The  testator  departed  this  life  shortly  after  the  date  of  his  said 
will,  and  without  having  revoked  or  altered  the  same,  and  leaving 
the  said  M.  D.  Bunbury,  his  only  child  and  heiress-at-law, 
him  surviving. 

The  questions  for  the  opinion  of  the  Court  were, 

First,  whether  the  executors  of  the  testator  took  any  and  what 
estate  or  interest  under  the  will  in  his  said  freehold  propertj-; 
and  if  not, 

Secondly,  whether,  under  the  will,  they  had  any  and  what  power 
over  the  said  freehold  property. 

The  case  was  argued  in  Trinity  Term  by 

I{.  V.  Richards  for  the  plaintiff: 

The  executors  take  the  legal  estate  in  the  lands  in  question, 
under  this  will,  or  at  least  a  power  over  them,  to  be  exercised 
under  the  will. 

The  word  "  property  "  is  as  comprehensive  as  the  word  "estate," 

[  *309 1       under  which  the  legal  interest  in  land  has  been  ^constantly  held  to 

pass  in  devises  where  no  expressions  are  to  be  found  in  the  will  to 
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control  such  a  construction ;  and  none  such  can  be  pointed  out  here.  Kbocker 
The  object  of  the  testator  was  to  provide  for  his  daughter  and  her  bunburt. 
children  living  at  her  decease,  out  of  his  landed  estate ;  and 
accordingly  he  desires  his  executors  to  pay  the  annuities  bequeathed 
to  friends  out  of  the  monies  that  may  come  to  the  executors'  hands; 
but  the  rest  of  his  property,  after  payment  of  his  debts,  he  desires 
them  to  make  over  to  his  daughter.  That  property,  the  lands  in 
question,  they  could  not  make  over,  or  pay  debts  out  of  it,  unless 
the  legal  estates  were  in  them ;  and  the  order  to  make  it  over,  aftei- 
payment  of  debts,  charges  the  real  estate :  2  Jarman's  Powell  on 
Devises,  c.  84,  p.  646.  At  all  events,  the  executors  must  have  had 
a  power  to  effect  these  objects,  for  the  intention  is  clear,  and  no 
particular  form  of  words  is  essential  to  the  creation  of  a  power. 
In  Patton  v.  Randall  (i),  which  may  be  cited  for  the  defendants,  the 
executors  were  held  not  to  take  an  implied  power  of  sale  where 
the  estate  was  given  to  other  persons,  though  the  testator  had 
directed  a  sale  on  certain  events  which  the  minority  of  the  devisees 
prevented :  here,  the  land  is  not  given  to  any  other  person,  but  the 
executors  are  desired  to  make  it  over.  It  can  scarcely  be  contended 
that  the  testator  proposed  to  die  intestate  as  to  his  real  estate. 

Stephen,  Serjt.  for  the  defendants : 

There  is  no  disposition  of  the  testator's  real  estate  in  this  will; 
and  if  there  be  any,  it  is  only  the  grant  of  a  power  to  the  executors 
to  make  it  over  to  the  testator's  daughter  in  tail. 

It  has,  indeed,  been  often  decided  that  the  word  "  property  "  *is  |  3io  ] 
sufficient  to  pass  real  estate  ;  but  that  has  not  occurred  in  any  case 
where  the  word  has  been  employed  in  a  devise  of  a  residue ;  nor 
where  the  devise  has  been  to  an  executor.  And  the  heir  cannot  be 
disinherited  unless  by  express  words  or  necessary  implication : 
Moone  v.  Heaseman  (2).  In  Doe  d.  Morgan  v.  Morgan  (s),  it  is  true. 
Lord  Tenterden  said  that  land  will  pass  to  a  devisee  under  the  word 
**  property,"  unless  a  clear  intention  be  expressed  to  the  contrary; 
but  that  is  the  first  case  which  has  gone  so  far  against  the  heir ; 
and  no  intention  to  pass  real  estate  under  the  word  **  property"  can 
be  collected  from  this  will;  for  the  word  **  property"  is  not  more 
comprehensive  than  the  word  **  estate,"  which,  when  employed  in 
a  devise  of  the  residue,  has  been  held  not  to  pass  land  if  preceded 
or  accompanied  with   language  descriptive  of  personal  property : 

(1)  1  Jac.  &  W.  185^.  (3)  38  R.  E.  611  (1  Cr.  &  M.  235;  3 

(2)  Willee,  138.  Tyr.  179). 
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Cliffe  V.  Gibbons  (l),  Marchant  v.  T\chd€n{2)y  Doe  d.  Bunny  v. 
Rout  (3),  Caw  field  v.  Gilbert  (4),  Bebb  v.  Penoyre  (o),  Roe  d.  HelUnff  v. 
IVi/rf  (6),  Dot'  d.  Spearing  v.  Buckner  (7),  /)m?  d.  Hnrrell  v.  Ihirrdl  («), 
Chapman  v.  Priekett  (9).  In  Doe  d.  IFaW  v.  Langlands  (lo)  there  was 
nothing  to  restrain  the  effect  of  the  word  "  property,"  and  the 
personal  estate  was  not  siifiScient  to  pay  debts  and  legacies.  Here, 
the  previous  direction  is  to  purchase  an  annuity  out  of  the  testator^s 
monies ;  the  executors  are  then  to  make  over  the  residue  of  his 
property :  there  is  no  gift  to  them  or  to  any  other  person ;  and 
they  can  only  make  over  what  they  take  in  the  capacity  of  executors. 
Thus,  in  Bebb  v.  Penoyre,  it  was  held  that  the  fee  did  not  pass 
*by  a  residuary  clause,  whereby  the  testator,  after  several  pecuniary 
bequests,  ordered  the  lease  of  his  house,  with  his  furniture,  to  be 
sold,  and  all  the  rest  and  residue  to  be  divided  amongst  other 
persons,  and  appointed  executors ;  for  such  division  of  the  rest  and 
residue  must  be  intended  to  be  made  by  the  executors  as  such,  and 
therefore  to  be  confined  to  personal  property.  And  the  expression 
"  make  over  "  is  applicable  rather  to  personal  than  to  real  property: 
if  the  testator  had  meant  real  property  he  would  have  used  the 
word  "convey.'* 

As  to  the  argument  that  the  executors  take  the  real  estate  here  in 
order  to  effect  the  testator's  directions  as  to  the  payment  of  debts,  in 
all  the  cases  collected  in  2  Powell  on  Devises,  646,  in  which  such 
directions  were  held  to  be  a  charge  on  the  land,  there  was  an  express 
devise  of  the  realty.  Here  there  is  no  such  devise,  and  the  debts 
must  be  paid  out  of  the  assets  that  fall  to  the  executors.  The  case 
falls  within  the  second  exception  stated  by  Powell,  p.  654,  **  where 
debts  are  directed  to  be  paid  by  the  executors,  unless  land  be  devised 
to  them,  it  will  be  presumed  that  the  payment  is  to  be  made 
exclusively  out  of  funds  which  by  law  devolve  to  them  in  that 
character." 

Distinctions  have  been  made  between  a  devise  by  a  testator  that 
his  executors  shall  sell  his  land,  and  a  devise  of  his  lands  to  his 
executors  to  be  sold,  the  former  expression  having  been  held  to 
convey  a  naked  authority,  and  the  latter  an  authority  coupled  with 
an  interest :  Co.  Litt.  181  b,  Sugd.  on  Powers,  103,  2nd  edit.    The 


(1)  2Ld.  Ray.  1324. 

(2)  Oilb.  Eq.  QiXB,  30. 

(3)  17  K.  T{.  4  4S  (7  Taunt.  79\ 

(4)  7  R.  R.  S92  (3  East,  jIO}. 
(o)  11  East,  160. 

(6)  2  Bos.  &  P.  (N.  E.)  214. 


(7)  3  R.  R.  27S  (6  T.  R.  610). 
(S)  24    R.    R.    26:i   (r>   B.   &    AM. 
IS), 

(9)  31  R.  R.  500  (6  Binj?.  602). 

(10)  12  R.  R.  553  (14  East,  370). 
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expression  ''make  over*'  Is  less  comprehensive  than  either,  and     Knocker 
these  executors  take  neither  a  power  nor  an  interest.     But  bunbury 

Secondly,  if  they  take  any  power,  it  is  a  power  to  settle  an  estate 
tail  on  the  testator's  daughter;  for  where  lands  are  devised  to  a  person 
and  his  children,  if  he  has  *no  children  at  the  time  of  the  devise,  he  [  *312  1 
takes  an  estate  tail :  Wild's  case  (i),  Seale  v.  Barter  (2).  It  may  be 
contended  that,  as  the  devise  here  is  to  the  testator's  daughter  and 
her  children,  after  her  decease,  the  daughter  will  take  an  estate  for 
life  only,  with  remainder  to  her  children  in  tail ;  and  Powell,  in  his 
observations  on  Seale  v.  Barter  seems  to  be  of  that  opinion :  vol.  ii. 
p.  502;  but  he  was  possibly  misled  by  the  view  he  took  of  Doe  d.  Davy 
V.  Burnsall  (3),  Doe  d.  Gillman  v.  Elvey(4,),  and  Ginger  v.  White  (6)  ; 
for,  according  to  King  v.  Melling  (6)  and  Hodges  v.  Middleton  (7), 
such  a  devise  would  confer  an  estate  tail  on  the  first  taker. 

JJ.  F.  Richards,  in  reply : 

In  Doe  d.  Wcdl  v.  Langlands  Lord  Ellbnborouoh  says,  "  that 
property  is  a  term  sufficient  to  pass  real  estate,  when  used  in  a  last 
will,  is  not  disputed ;  and  the  question  is,  whether  the  generality  of 
its  signification  be  restrained  by  any  other  words  in  the  same 
instrument,  or  whether  from  the  whole  texture  of  the  will,  or  from 
any  particular  clauses  in  it,  an  intention  in  the  testator  to  use  it  in 
a  more  confined  sense  can  be  made  appear."  Here  there  are  no 
words  or  clauses,  or  any  thing  in  the  texture  of  the  will,  to  indicate 
an  intention  so  to  confine  the  extent  of  the  word  "  property  " ;  and 
therefore  the  cases  referred  to  for  the  defendants  are  inapplicable. 
In  Roe  d.  Helling  v.  Yeiid  and  Doe  d.  Bunny  v.  Rout,  the  words  **  all 
other  my  property  "  were  preceded  by  words  descriptive  of  personal 
property.  In  Doe  d.  Spearing  v.  Buckner,  the  expression  was  **  the 
rest  of  my  estate  and  *effects  ;  "  in  Camjield  v.  Gilbert,  **  the  residue  [  *313  ] 
of  my  effects : "  Doe  d.  Hurrell  v.  Hurrell  was  a  bequest  of  the  residue 
of  the  estate,  in  trust  to  sell.  Here,  there  is  no  previous  or 
subsequent  enumeration  of  particular  kinds  of  property,  but  a 
simple  direction  to  make  over  to  the  testator's  daughter  and  her 
children  after  her  decease  the  rest  of  the  testator's  property,  aftor 
payment  of  his  debts.  Powell  says,  vol.  ii.  p.  159,  that  Cliffe  v. 
Gibbons  is  inconsistent  with  Doe  d.  Wall  v.  Langlands  and  Tanner 

(1)  6  To.  Bep.  17.  (o)  Willes,  lUH. 

(2)  o  R.  R.  67(>  (-2  Bos.  &  P.  4H5\  (6)  Ventr.  225. 

(3)  Ii  R.  R.  113  (()  T.  R.  30).  (7)  Doug.  431. 

(4)  7  R.  R.  579  (4  East,  313). 
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Knookbb  v.  Marse  (i) ;  and  that  no  case  has  gone  so  far  in  restraining  the 
BuNBUBY.  word  **  estate  "  as  Marchantv.  Twisden.  If  the  executors  took  only 
a  power,  then  that  power  was  to  convey  to  the  testator's  daughter 
for  life  only,  with  remainder  to  her  children  in  tail.  There  is  no 
other  construction  by  which  effect  can  be  given  to  the  words  **  after 
her  decease ; "  those  words  imply  that  the  daughter  should  take 
only  an  estate  for  life :  2  Jarman's  Powell  on  Devises,  502. 

The  following  Certificate  was  sent  at  the  conclusion  of  this  Term : 

**We  are  of  opinion,  first,  that  the  executors  of  the  testator, 
VV.  H.  Bunbury,  took  no  interest  under  the  will  of  the  said  testator 
in  his  said  freehold  property.  But,  secondly,  that,  under  the  said 
will,  they  have  a  power  to  settle  the  said  freehold  property  upon  the 
daughter  of  the  testator  for  life,  with  remainder,  after  her  decease, 
to  her  children  and  their  heirs. 

"  N.  C.  TiNDAL. 
"  T.  COLTMAN. 

"  T.  Erskinb." 
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Feb,  12. 


(Error  from  the  Court  of  Common  Pleas)  (2). 

(6  Bing.  N.  0.  324—329;  S.  C.  8  Scott,  609  ;  9  L.  J.  (N.  S.)  Ex.  336;  afifg. 

S.  0.  5  Bing.  N.  C.  666 ;  7  Scott,  779.) 

Held,  a  good  plea  in  covenant  on  a  lease,  that  the  lease  was  entered  into 
by  plaintiff  and  defendant,  and  that  the  premises  were  let  to  defendant  for 
the  express  purpose  of  being  used  by  defendant  in  drawing  oil  of  tar  and 
boiling  oil  of  tar,  contrary  to  the  provisions  of  the  statute  25  Geo.  III.  c.  77. 

The  declaration  stated,  that  on  the  18th  of  August,  1833,  by  a 
certain  indenture  sealed  with  the  common  seal  of  the  plaintiffs,  and 
then  made  between  the  plaintiffs  of  the  one  part,  and  the  defendant 
and  one  William  Shackell  and  one  Benjamin  Hopkinson  of  the  other 
part,  the  plaintiffs  demised  to  the  defendant  and  W.  Shackell  and 
B.  Hopkinson,  their  executors,  administrators,  and  assigns,  certain 
tenements  and  premises,  with  the  appurtenances,  particularly 
described  in  the  indenture,  for  the  term  of  twenty-one  years,  at  the 
yearly  rent  of  300Z.     Covenant  by  the  defendant  to  pay  the  same  ; 

(1)  Cas.  temp.iTalb.  284.  (2)  Cowan  v.  MUhourn  (1867)  L.  U. 

2  Ex.  230,  30  L.  J,  Ex.  124. 
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and  breach  by  non-payment.  There  was  a  second  count  upon  an 
agreement  under  seal,  bearing  date  the  same  day  and  year  as  the 
lease,  and  made  between  the  same  parties,  by  which  agreement, 
after  reciting  the  lease,  the  defendant  covenanted  that  he  would 
purchase  of  the  plaintiffs  at  least  100,000  gallons  of  tar  yearly,  to  be 
deliverable  and  paid  for  at  the  places,  and  in  the  manner  and  in 
proportions  specified  in  the  agreement.  Breach,  refusal  to  purchase 
according  to  the  agreement. 

The  defendant,  in  his  plea  to  the  first  count,  after  referring  to  the 
statute  25  Geo.  III.  c.  77,  which  makes  it  unlawful  to  boil  turpentine 
or  draw  oil  of  tar,  above  the  quantity  of  ten  gallons  at  a  time,  in  any 
workhouse  or  *place  nearer  to  any  other  building  than  seventy-five 
feet,  and  averring  that  the  premises  demised  were  within  the 
prohibited  distance,  pleaded — that  the  said  indenture  was  made  and 
entered  into  by  and  between  the  plaintiffs  and  the  defendant,  and 
W.  Shackell  and  B.  Hopkinson,  in  manner  and  form  as  in  the  first 
count  mentioned;  and  the  tenements  and  premises,  with  the 
appurtenances,  in  that  count  mentioned,  were  demised  and  let  to 
the  defendant  and  W.  Shackell  and  B.  Hopkinson,  for  the  express 
purpose  of  being  used  for,  and  applied  to  the  drawing  of  oil  of  tar  or 
pitch  by  distilling  and  boiling  tar,  and  of  boiling  oil  and  tar  together 
by  them  in  larger  quantities  than  the  quantity  of  ten  gallons  at  one 
time  of  the  said  commodities  respectively,  contrary  to  the  form  of 
the  said  statute ;  whereby  the  indenture  was  wholly  void  in  law. 

To  the  second  count  he  pleaded,  that  the  tar  and  every  part  thereof 
in  that  agreement  mentioned  was  to  be  supplied  by  the  plaintiffs, 
and  sold  to  the  defendant  and  W.  Shackell  and  B.  Hopkinson,  for 
the  express  purpose  of  being  distilled  and  boiled  in  and  upon  the 
said  tenements  and  premises,  with  the  appurtenances,  in  the  first 
plea  mentioned  demised  to  them,  in  quantities  of  above  ten  gallons 
at  one  time,  contrary  to  the  form  of  the  said  statute  in  the  first  plea 
mentioned  :  by  means  whereof,  and  by  force  of  the  said  statute,  the 
agreement  was  wholly  void  in  law. 

Demurrer  to  the  first  plea :  for  that  (among  other  objections) 
there  was  nothing  alleged  in  the  plea  to  show  that  the  lessees  were 
obliged  to  use  the  demised  premises,  or  any  part  thereof,  for  the 
purposes  mentioned  in  the  plea ;  and  that,  by  virtue  of  the  said  lease, 
the  lessees  were  entitled  to  use  the  same  for  any  purposes  whatever: 
that  an  estate  for  twenty-one  years  passed  to  the  lessees,  and  had 
not  been,  and  could  not  be,  divested  out  of  them,  l)yany  purposes 
to  which  they  *might  have  chosen  to  devote  the  premises  :  that  the 
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Act  of  Parliament  in  the  plea  mentioned  did  not  render  the  lease 
invalid  ;  and  that  it  did  not  appear  in  and  by  the  indenture  thai  the 
premises  were  demised  for  the  purpose  in  the  first  plea  mentioned  : 

To  the  second,  for  that  (among  other  objections)  the  lessees  were 
not  bound  by  the  agreement,  or  otherwise,  to  consume  the  tar  other- 
wise than  in  a  lawful  manner:  that  the  lessees  might,  if  they  pleased, 
boil  the  tar  in  quantities  of  less  than  ten  gallons  at  one  time,  or  might 
resell  the  tar ;  and  were  not  bound  to  violate  the  provisions  of  the  Act. 

The  Court  below  having  given  judgment  in  favour  of  the 
defendant, 


[  •327  J 


R.  V.  Richards  now,  on  behalf  of  the  plaintiffs,  argued  as  before, 
that  the  lease  itself  disclosed  no  illegal  purpose,  and  that  the  terms 
of  it  could  not  be  varied  by  evidence  dehors  the  instrument :  that  if 
there  had  been  an  illegal  purpose,  the  defendant  was  not  bound  to 
carry  it  into  effect,  but  rather  to  abandon  it,  and  apply  the  premises, 
as  he  might  have  done,  to  a  legal  purpose:  that  there  was  no 
allegation  of  the  illegal  purpose  having  ever  been  carried  into  effect, 
or  at  least  of  •  the  plaintiffs'  having  any  cognisance  of  such  a 
proceeding:  that  the  lease  itself  was  an  executory  and  legal  contract, 
and  that,  in  the  cases  in  which  the  Courts  had  refused  to  enforce  a 
contract  on  the  score  of  illegality,  the  contract  itself  had  been  illegal 
and  executed,  and  the  party  seeking  to  enforce  it  had  been  himself 
privy  to  the  illegality  :  Little  v,  Poole  (i),  Lawy.  Hodson  (2),  Bende^j 
V.  Bignold  (iJ),  Broun  v.  Duncan  (4),  Ijingtonw.  Hughes  (5),  Clugasx. 
Penalnna  (6),  Armstrong  v.  *Leivis  (7).  But  in  Bowry  v.  Bennett  (»), 
an  action  for  the  price  of  apparel  was  held  to  lie  against  a  prostitute, 
notwithstanding  the  plaintiff  knew  her  way  of  life;  and  Lord 
Ellenborough  said,  **  It  must  not  only  be  shown  that  he  had  notice 
of  this,  but  that  he  expected  to  be  paid  from  the  profits  of  the 
defendant's  prostitution,  and  that  he  sold  the  clothes  to  enable  her 
to  carry  it  on."  At  all  events,  the  contract  was  sufticient  to  pass  an 
estate  and  bind  the  defendant  to  the  payment  of  rent,  for  the 
plaintiffs  could  not  recover  in  an  ejectment  resting  on  the  illegality 
of  their  own  contract:  Doe  d.  Roberts  v.  Roberts  {9),  Lord  v. 
Wardell  (lO).     In  Lightfoot  v.  Tenant  (ii),  on  which  the  Court  below 


(1)  32  11.  R.  630  (9  B.  &  C.  192). 

(2)  10  II  R.  513  (U  East.  300). 

(3)  24  H.  R.  401  (5  B.  &  Aid.  335). 

(4)  10  li.  &  0.  93. 

(o)  14  R.  R.  531  (1  M.  &  S.  593). 
(6)  2  R.  R  442  (4  T.  R.  466). 


(7)  39  R.  R.  776  (2  Cr.  &  M.  274  ; 
4  Moore  &  Scott.  1). 

(S)  10  R.  R.  (>97  (1  Camp.  :54S). 

(9)  20  R.  R.  477  (2  B.  vV:  Aid.  3<»7). 

(10)  43  R.  R.  761  (3  Bing.  N.  C.  (kSO\ 

(11)  4  R.  R.  735  (1  Bos.  &  P.  551). 
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mainly  relied,  the  contract  on  ^hich  the  plaintiff  sued  was  expressly 
declared  void  by  the  statute  7  Geo.  I.  c.  21.  Here  the  lease  was  a 
legal  contract,  and  the  plaintiffs  ought  not  to  suffer  for  any  illegal 
conduct  of  the  defendant  of  which  they  might  be  ignorant,  and  in 
which  they  could  take  no  part. 

Petersdorff,  contra,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.  : 

All  the  decisions  show,  that,  at  common  law,  a  contract  entered 
into  to  effect  an  illegal  purpose  is  void,  and  cannot  be  enforced ; 
and  it  makes  no  difference  that  this  contract  is  under  seal.  It  seems 
to  me  to  be  a  void  lease,  having  been  granted  expressly  for  an  illegal 
object:  that  is  not  denied,  but  is  admitted  by  the  demurrer.  It  is 
true  that  you  cannot  add  to  a  contract  under  seal  any  thing  to  vary 
the  contract ;  but  you  may  show  dehors  the  instrument  that  such 
contract  was  entered  into  for  an  illegal  purpose :  such  proof  ^does 
not  vary  the  terms  of  the  contract,  but  merely  shows  the  illegal 
object.  But  I  apprehend  the  lease  here  is  part  of  the  illegal 
contract:  the  plaintiffs  having  agreed  that  the  defendant  should 
manufacture  this  tar,  oil,  and  other  illegal  matters,  upon  the 
premises,  the  lease  is  executed  for  the  purpose  of  enabling  the  party 
to  carry  on  that  intended  project,  and  I  think  you  cannot  disconnect 
it.  According  to  the  cases  cited,  where  a  party  has  granted  a  lease 
providing  for  the  execution  of  an  unlawful  thing,  it  makes  no 
difference  as  to  the  illegality  of  the  contract  that  the  unlawful  act 
has  not  been  carried  into  effect :  it  appears  to  me,  therefore,  that 
there  is  no  reason  for  reversing  the  judgment  of  the  Court  of 
Common  Pleas. 

LiTTLEDALB,  J.  : 

I  am  entirely  of  the  same  opinion.  Mr.  lUchanh  relies  on  the 
circumstance  of  the  pleas  containing  no  allegation  that  the  unlawful 
object  had  been  carried  into  effect ;  but  if  parties  enter  into  a 
contract,  you  must  take  it  that  they  enter  into  such  contract  to  all 
its  extent.  It  is  true  that  the  lease  does  not  mention  the  purpose 
for  which  it  was  executed ;  but  I  apprehend  it  may  be  proved  by 
evidence  dehors  the  lease  that  the  object  of  the  parties  was  the 
carrying  this  purpose  into  effect,  it  havinj^  been  pleaded  that  such 
was  their  object,  and  that  allegation  not  having  been  denied.  If 
the  illegal  object  had  been  carried  into  effect,  and  the  plaintiffs  had 
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taken  issue  upon  the  plea  that  the  contract  was  entered  into  for  an 
illegal  purpose,  the  only  difference  would  have  been  that  the 
plaintiffs  would  have  been  beaten  upon  that  issue  of  fact.  It  does 
not  signify,  as  regards  the  sufficiency  of  the  plea,  whether  the  void 
contract  has  been  carried  into  effect  or  not.  In  this  case  the  plea 
expressly  alleges  that  the  indenture  was  entered  into  by  and  between 
the  plaintiffs  and  the  defendant,  and  the  "^premises  were  demised 
for  the  express  purpose  of  illegally  drawing  oil  of  turpentine.  I 
apprehend  the  contract  is  equally  illegal,  whether  the  object  of  the 
parties  was  carried  into  effect  or  not.  In  my  judgment  the  plea  is 
good  ;  and  the  decision  of  the  Court  of  Common  Pleas  ought  to  be 
affirmed. 

Parke,  B.  : 

I  am  of  the  same  opinion  as  to  those  points  that  have  been 
alluded  to  by  my  learned  brothers ;  and  as  to  the  argument  that 
the  plaintiffs  would  not  be  entitled  to  recover  in  ejectment,  that 
forms  no  part  of  the  question  to  be  decided  by  the  Court. 

Patteson,  J. : 

I  am  of  the  same  opinion.  Certainly  this  case  may  go  farther 
than  any  that  is  to  be  found  in  the  books,  but  I  think  it  is  quite 
right  that  it  should. 


GuRNEY,  B.  and  Coleridge,  J.  concurred. 


Judgment  affirmed  (i). 


1840.  POGSON  AND    Others  v.  THOMAS  and  Others. 

[  337  1  (6  Bing.  N.  C.  337—345 ;  S.  C.  8  Scott,  621.) 

Testatrix  had  a  mansion  and  lands  thereunto  belonging,  situate  in 
Kosgrave,  Bealings,  and  Playford ;  also  a  meadow  in  Healings :  Held,  that 
the  land  in  Bealings  and  Playford  did  not  pass  under  a  devise  of  all 
testatrix's  messuage  and  lands  **  situate  at  Kesgrave  aforesaid,"  nor  under 
a  bequest  of  *  *  all  the  residue  of  her  estate  and  effects  wheresoever  and 
whatsoever"  (2). 

By  order  of  the  Master  of  the  Bolls  the  following  case  was 
submitted  for  the  opinion  of  this  Court : 

Emily  Pogson,  late  of  Kesgrave  House,  in  the  county  of  Sufifolk, 


(1)  Williams,  J.,  and  Rolfe,  B.,  loft 
the  Court  during  the  argument. 

(2)  The  case  has  been  disapproved 
oil  the  latter  point  by  Malins,  V.-O., 
in  Stehi  v.  Ritherdon  (1868)  37  L.  J. 


Ch.  369,  372 ;  but  is  referre<l  to  as  an 
authoi'ity  on  the  former  jx)int  by 
Bagqallay,  L.  J.,  in  llomtr  v.  Ilomtr 
(1878)  8  Ch.  Div.  758,  77j,  47  L.  J. 
Ch.  635,  640.  -R.  C. 
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widow,  deceased,  was  in  her  lifetime,  and  at  the  time  of  making      PoasoK 
her  will  hereinafter  mentioned,  and  from  thenceforth  and  at  the      thomas. 
time  of  her  deatli,  seised  in  fee-simple  in  possession  of  the  lands 
and  hereditaments  hereinafter  mentioned ;   and  being  so   seised, 
duly  made  and  published  her  last  will  and  testament  in  writing, 
♦bearing  date  the  10th  of  July,  1885,  and  which  was  executed       [  •338  ] 
and  attested  by  her  so  as  to  pass  freehold  estates  of  inheritance, 
whereby  she  gave  and  bequeathed  unto  and  to  the  use  of  George 
Thomas,  and  to  her  son  Graham  Myers  Pogson  (since  deceased), 
and  to  Edward  Moor,  John  Henry  Barton,  and  Thomas  Clarkson, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
respective  tenures  thereof,  all  and  singular  her  freehold  messuage 
or  tenement,  lands  and  hereditaments,  situate  at  Kesgrave  aforesaid, 
and  also  all  those  her  two  sets  of  chambers  in  Gray's  Inn,  in  the 
county  of  Middlesex,  with  the  appurtenances  thereto  respectively 
belonging,  upon  trust,  that  they  her  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors,  administrators,  or  assigns 
of  such  survivor,  should,  with  all  convenient  speed  after  her  decease 
(unless  they  should  deem  it  expedient  to  retain  the  said  chambers 
longer  in  hand),  make  sale  and  absolutely  dispose  of  the  said 
hereditaments  and  premises,  with  their  appurtenances,  as  he  or  they 
should  think  fit.     And  the  testatrix  declared  that  the  monies  which 
should  arise  from  such  sale  or  sales  should  form  part  of  her  general 
personal    estate,   and  should   be  paid,  applied,  and  disposed  of 
accordingly.     And  the  testatrix  gave  and  bequeathed  unto  her  son, 
the  said  G.  M.  Pogson,  his  heirs,  executors,  administrators,  and 
assigns,   according  to  the  tenure  thereof,   all   and   singular  her 
messuage  or  tenement  and  lands  of  Monkstown  or  Myersville,  in 
the  county  of  Dublin,  in  Ireland,  with  the  appurtenances  thereto 
belonging,  to  and  for  his  and  their  own  absolute  use  and  benefit. 
The  testatrix  then  gave  and  bequeathed  unto  the  said  G.  Thomas, 
G.   M.   Pogson,  E.   Moor,  J,  H.  Barton,  and  T.  Clarkson,  their 
executors,  administrators,  and  assigns,  out  of  her  general  personal 
estate,  the  sum  of  20,900/.  upon  certain  trusts  specified  in  the  will ; 
and  after  giving  certain  *specific  and  pecuniary  legacies,  declared,       \  '330  j 
that  as  to  all  the  residue  of  her  estate  and  effects  wheresoever  and 
whatsoever,   she  gave  and   bequeathed  the  same   unto  the  said 
G.  Thomas,  G.  M.  Pogson,  E.  Moor,  J.  H.  Barton,  and  T.  Clarkson, 
their  executors,  administrators,  and  assigns,  in  trust  for  all  and  every 
her  sons  who  should  be  living  at  her  decease,  and  who  should  have 
attained,  or  should  afterwards  live  to  attain  the  age  of  twenty-two 
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PooaoN       years,  in  equal  shares  and   proportions,  if  more  than  one ;    and 

Thomas.       in  case  there  should  be  only  one  of  her  sous  living  at  her  decease 

who  should  then  have  attained,  or  should  afterwards  live  to  attain 

the  age  of  twenty-two  years,  then  in  trust  for  such  one  of  her 

said  sons,  his  executors  and  administrators. 

The  said  testatrix  departed  this  life  in  the  month  of  February, 
1886,  without  having  revoked  or  altered  her  will,  and  leaving  the 
said  G.  M.  Pogson,  her  eldest  son  and  heir,  her  surviving. 

The  said  G.  M.  Pogson  departed  this  life  shortly  after  the  decease 
of  the  testatrix,  leaving  no  issue  bom  at  the  time  of  his  death ;  but 
leaving  Frances  Ann  Pogson,  his  wife,  enceinte,  and  having  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date 
on  or  about  the  9th  of  March,  1836,  executed  and  attested  as  by 
law  required  for  rendering  valid  devises  of  real  property,  whereby 
he  gave  and  devised  all  his  real  estate  whatsoever  and  wheresoever 
unto  his  wife  F.  A.  Pogson,  her  heirs  and  assigns  for  ever. 

E.  J.  Pogson,  F.  W.  M.  Pogson,  J.  Pogson,  J.  A.  Pogson,  and 
W.  W.  Pogson,  infants,  by  Edward  Moor,  their  next  friend,  in  the 
month  of  April,  1836,  filed  their  original  bill  of  complaint  in  the 
Court  of  Chancery  against  G.  Thomas,  E.  Moor,  J.  H.  Barton, 
T.  Clarkson,  G.  T.  Pogson,  and  F.  A.  Pogson,  praying,  amongst 
other  things,  that  the  will  of  the  testatrix  might  be  established, 
[  ♦340  ]  and  the  trusts  thereof  carried  into  execution,  *and  that  proper 
enquiries  might  be  also  directed  to  ascertain  what  real  estates 
passed  under  and  by  virtue  of  the  will  of  the  testatrix  to  the 
trustees  thereof  upon  the  trusts  for  sale  therein  mentioned. 

By  a  decree  made  by  the  Master  of  the  Bolls,  bearing  date  the 
12th  of  December,  1836,  it  was  declared  that  the  will  of  the  said 
Emily  Pogson  ought  to  be  established ;  and  it  was  amongst  other 
things  ordered  that  it  should  be  referred  to  the  Master,  to  enquire 
and  state  what  real  estate  the  testatrix  was  possessed  of  and  devised 
by  her  will  to  her  trustees  to  be  sold. 

The  Master  to  whom  the  cause  stood  referred,  by  his  reix)rt, 
bearing  date  the  31st  of  July,  1837,  certified  that  the  testatrix  was, 
at  the  time  of  her  death,  possessed  of  the  premises  therein 
particularly  mentioned ;  that  is  to  say,  all  that  capital  messuage  or 
mansion  house  called  Eesgrave  House,  erected  and  built  on  the 
site,  or  partially  on  the  site,  of  a  capital  messuage  or  mansion 
house  theretofore  called  or  known  by  the  name  of  Neakmear,  with 
the  barns,  stables,  outhouses,  edifices,  cottages,  buildings,  yards, 
orchards,  lands,  meadows,  pastures,  and  feeding  grounds  thereto 
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belonging,  or  therewith  held  and  enjoyed,  and  thereinafter  particu-  foosok 
hirly  mentioned,  with  their  and  every  of  their  appurtenances  as  the  thomas. 
same  were  situate,  lying,  and  being  in  Kesgrave  aforesaid,  Little 
Bealings,  and  Playford,  in  the  county  of  Suffolk,  or  in  some  other 
town  or  towns  thereunto  near  adjoining,  and  were  theretofore  in 
the  occupation  of  William  Cooper,  or  his  assigns,  afterwards  of 
George  Thomas,  Esq.,  grandfather  of  the  defendant  G.  Thomas, 
and  Thomas  Scott,  his  tenant,  since  of  George  Thomas,  the  father 
of  the  defendant  G.  Thomas,  his  tenants  and  assigns,  and  then  of 
the  said  Thomas  Pogson ;  and  were  formerly  the  estate  and  inherit- 
ance of  George  Thomas  the  grandfather ;  and  also  all  that  part  or 
parcel  of  freehold  meadow  or  pasture  land  commonly  called  or 
*known  by  the  name  of  Lady  Kemp's  Meadow,  or  the  Bell  Meadow,  [  *3ii  ] 
or  by  whatever  other  name  or  names  the  same  had  been  called  or 
known,  situate,  lying,  and  being  in  Little  Bealings,  or  in  some 
adjoining  parish  or  place  in  the  county  of  Sufifolk,  containing  by 
admeasurement  la.  2r.  18p.  And  the  Master,  after  stating  that  it 
had  been  submitted  to  him  b}^  the  plaintiffs  that  all  the  said 
premises  were  always  considered  and  spoken  of  by  the  testatrix 
and  treated  by  her  as  her  property  at  Kesgrave,  and  were  conveyed 
to  Thomas  Pogson  deceased,  the  husband  of  the  testatrix,  by  one 
and  the  same  conveyance ;  and  that  the  plaintiffs  were  advised  and 
submitted  that  all  the  said  property  was  devised  by  the  testatrix  by 
her  will,  and  was  subject  to  the  trusts  of  the  will;  and  stating  that, 
on  the  part  of  the  defendant  F.  A.  Pogson,  it  had  been  submitted 
that  the  testatrix  was,  at  the  time  of  her  death,  entitled  to  certain 
hereditaments  and  premises  situate  at  Kesgrave,  and  also  to  certain 
hereditaments  and  premises  situate  at  a  place  called  Little  Bealings, 
and  to  certain  hereditaments  and  premises  situate  at  a  place  called 
Playford,  all  in  the  county  of  Suffolk  ;  and  that.inasmuch  as  there 
were  hereditaments  and  premises  situate  at  Kesgrave  sufficient  to 
answer  the  devise,  the  said  hereditaments  and  premises  at  Playford 
were  not  devised  by  the  will  of  the  testatrix  to  her  trustees  to 
be  sold, — certified,  that  he  was  of  opinion  that  the  whole  of  the 
said  premises  therein  mentioned  passed  under  the  said  will. 

The  said  Frances  Ann  Pogson  (who  had  since  intermarried  with 
and  is  now  the  wife  of  Willie  Bever),  as  devisee  under  the  will 
of  her  late  husband,  filed  an  exception  to  the  Master's  report,  on 
the  ground  that  he  ought  to  have  certified  that  the  said  heredita- 
ments and  premises  at  Little  Bealings  and  the  hereditaments  and 
premises  at  Playford  did  not  pass  by  the  will  of  the  testatrix. 
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PoosoN  The  question  for  the  opinion  of  the  Court  was,  whether  the  lands 

Thomas,      in  the  parishes  of  Little  Bealings  and  Play  ford,  which  are  parishes 
r  3^2  ]       distinct  from  but  adjoining  the  parish  of  Kesgrave,  passed  by  the 
will  of  the  said  Emily  Pogson,  the  testatrix. 
The  case  was  argued  in  Hilary  Term  last,  by 

Cootey  for  the  plaintiffs  : 

There  are  cases  which  decide  that  if  a  testator  has  lands  in  three 
parishes,  and  names  only  one,  the  lands  in  the  other  two  do  not 
pass;  but  here  the  testatrix,  without  specifying  any  parish,  has 
devised  her  lands  at  **  Kesgrave  aforesaid; "  and  some  construction 
must  be  put  on  the  word  *'  aforesaid  "  :  it  must  mean  her  estate  of 
Kesgrave.  As  she  has  not  described  her  estate  to  be  situated  in 
the  parish  of  Kesgrave,  the  following  cases,  which  will  be  relied 
on  for  the  defendant,  do  not  apply  :  Doe  d.  Beach  v.  The  Earl 
of  Jersey  (l).  Doe  d.  Clements  v.  Collins  (2),  Goodtitle  d.  Radford 
V.  Southern  (S),  Guy  v.  Sharp  (4),  Onrfley  v.  Chambers  {i>)  ^  Miller 
V.  Trarers  (6) :  and  where  the  devise  is  general,  evidence  of  parcel 
or  no  parcel  is  admissible,  though  not  so  where  it .  is  particular. 
But  if  the  lands  do  not  pass  here  under  the  expression  **  Kesgrave 
aforesaid,"  they  pass  at  all  events  under  the  general  residuary 
devise :  Uogan  v.  Jackson  (7),  Bradford  v.  Belfield  (8). 

Rudally  for  the  defendants  : 

Where  a  devise  is  clear,  extraneous  evidence  is  not  admissible 
[  •313  ]  to  show  the  testator's  meaning  (9) :  Doe  *d.  Chichester  v.  Oxeuden  (10). 
Here  the  expression,  "  situate  at  Kesgrave,"  requires  no  explana- 
tion ;  and  Doe  d.  Bronme  v.  Greening  (11),  Doe  d.  Broun  v.  Broivn  (12), 
and  Miller  v.  Trarers,  are  in  point  for  the  defendants. 

As  to  the  argument  that  the  lands  in  Little  Playford  and  Beal- 
ings passed  by  the  residuary  clause,  the  effect  of  a  residuary  clause 
is  always  a  question  of  intention.  Here  the  testatrix  showed  she 
knew  how  to  distinguish  between  real  and  personal  estate,  having 
applied  the  words  '*  heirs"  and  "  executors"  properly  all  through 
the  will ;  and  in  the  residuary  clause  the  bequest  is  to  the  legatees, 
their  executors,  administrators  and  assigns. 

(1)  19  R.  R.  380  (1  B.  &  Aid.  550;  Moore  &  Scott,  342). 
3  B.  &  C.  870).  (7)  Cowp.  304. 

(2)  1  R.  R.  529  (2  T.  R.  498).  (8)  29  R.  R.  100  (2  Sim.  26^1). 

(3)  14  R.  R.  435  (1  M.  &  S.  299).  (9)  2  Starkie  on  Ev.  561. 

(4)  1  My.  &  K.  589.  (10)  12  R.  R.  619  (3  Taunt.  147). 

(5)  1  Ring.  483;  8  Mooro,  665.  (11)  15  R.  R.  457  (3  M.  &  S.  171). 

(6)  34  R.  R.   703  (8  Bing.  244;  1  (12)  11  East,  441. 
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In  Shaw  v.  Bull  (l),  Tbevor,  Ch.  J.  said,  "  In  construction  of  Pooson 
wills  generally,  the  words  *  my  estate,'  *  the  residue  of  my  estate,'  thomab 
or  *  the  overplus  of  my  estate,'  may  well  pass  an  inheritance,  where 
the  intent  is  apparent  to  pass  it;  but  such  intent  to  carry  an 
inheritance  by  such  words  must  be  very  apparent,  and  necessary 
to  be  drawn  from  the  words  of  the  will  and  circumstances  of  the 
case.  For  if  the  words  be  indifferent  to  real  and  personal  estate, 
or  may  be  applied  to  personal  estate  alone,  there  the  heir-at-law  is 
not  to  be  disinherited  by  the  implication  of  such,  or  by  any  impli- 
cation at  all  but  what  is  a  necessary  one."  In  Hogan  v.  Jackson  (2), 
the  words  of  the  residuary  clause  were  "  all  effects,  real  and 
personal."  In  Bradford  v.  BelfieU  (3),  the  words  were  "testamentary 
estate,"  which  includes  real  property  ;  but  in  Tilley  v.  Simpson  (4), 
Lord  Hardwicke  said,  **The  Court  hath  restrained  the  word  'estate ' 
to  carry  personal  estate  only,  where  it  hath  appeared  that  it  was 
the  intention  of  the  testator  it  should  *be  so  understood ;  as  where  [  *'^^^  1 
it  hath  stood  coupled  with  particular  descriptions  of  part  of  the 
personal  estate,  as  a  bequest  of  all  my  mortgages,  household  goods, 
and  estate,  in  which  the  preceding  words  are  not  a  full  description 
of  the  personal  estate."  Woollamv.  Kemvorthy  (s)  is  much  like  the 
present  case;  and  Doe  d.  Spearirig  v.  Buchier{e),  is  decisive  on  the 
point  in  favour  of  the  defendants.  See  also  Doe  d.  Huirell  v. 
Hmrell  (7),  Doe  d.  Hick  v.  Dring  (s),  Newland  v.  Majoiibanks  (9),  and 
Doe  d.  Bunny  v.  Roxit  (10), 

Coote,  in  reply : 

In  the  cases  cited  for  the  defendants  on  the  first  point,  there  was 
an  attempt  to  make  out  the  devise  by  evidence  dehors  the  will ;  but 
here  the  words  "  Kesgrave  aforesaid,"  can  only  refer  to  the  estate 
at  Kesgrave  house.  As  to  the  residuary  clause,  in  the  cases  cited 
for  the  defendants  the  reference  to  personal  property  was  direct ; 
not,  as  here,  by  way  of  inference  only.  The  words  "heirs"  and 
"executors"  must  be  taken  to  mean  representatives,  according  to 
the  nature  of  the  estate ;  and  the  real  question  here  as  to  the 
residuary  clause  is,  whether  or  not  the  testatrix  meant  to  die 
intestate  as  to  any  portion  of  her  property. 

The  following  Certificate  was  sent  in  Trinity  Term:  "We  have 

(1)  12  Mod.  592.  (6)  3  E.  E.  278  f6  T.  E.  610). 

(2)  Cowp.  304.  (7)  24  E.  E.  265  (5  B.  &  Aid.  18). 

(3)  29  E.  E.  100  (2  Sim.  264).  (8)  15  E.  E.  308  (2  M.  &  S.  448). 

(4)  1  E.  E.  577.  «.  (2  T.  E.  659,  w.).  (9)  5  Taunt.  268. 

(5)  9  Yes.  137.  (10)  17  E.  E.  448  (7  Taunt.  79). 
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PoosoN  beard  this  case  argued,  in  the  absence  of  the  Lord  Chief  Justice 
Thomas.      upon  the  special  commission  at   Monmouth,  and  of  Mr.  Justice 

Coltman,  who  was  engaged  at  Nisi  Prius  :  we  have  considered  it ; 

and  we  are  of  opinion  that  the  lands  in  the  parish  of  Little  Bealings 

and  Playford,  in  the  pleadings  in  this  cause  mentioned,  and  which 
[  *346  ]       are  stated  to  be  parishes  distinct  ^from,  but  adjoining  to,  the  parish 

of  Kesgrave,  did  not  pass  by  the  will  of  Emily  Pogson  the  testatrix 

therein  mentioned. 

**  J.  B.  BOSANQUET. 

**  T.  Erskine. 
**  W.  H.  Maule." 


1840.  DEVAUX  AND  Another  v.  STEELE  (1). 

,  ~,  (6  Bing.  N.  C.  358—372 ;  S.  C.  8  Scott,  637.) 

A  French  law  provides  that  **  the  vessel  which  shall  have  fished,  either 
in  the  Pacific  by  doubling  Cape  Horn,  or  by  passing  through  the  Straits 
of  Magellan,  or  to  the  south  of  Cape  Horn,  at  62  degrees  of  latitude  at  the 
least,  shall  obtain  on  its  return  a  supplemental  bounty,  if  it  brings  back 
in  the  produce  of  its  fishery  one  half  at  least  of  its  burthen,  or  if  it  can 
prove  a  navigation  of  sixteen  months  at  least : " 

Held,  that  a  vessel  which  had  caught  fish  to  the  amount  of  half  its 
burthen  in  the  Atlantic,  then  doubled  Cape  Horn  and  fished  without 
success,  and  was  lost  within  sixteen  months  after  setting  sail,  had  not 
complied  with  the  conditions  of  the  law,  so  as  to  be  entitled  to  the  bounty : 

Held  also,  that  the  practice  of  the  French  Government  to  allow  the 
bounty  under  such  circumstances  was  a  mere  matter  of  expectation,  and  did 
not  constitute  a  vested  interest  which  could  be  the  subject  of  insurance. 

This  was  an  action  brought  upon  a  policy  of  assurance  which 
stated  the  insurance  to  be  made  to  the  amount  of  800/.  "  on  bounty 
allowed  by  the  French  Government  on  the  tonnage  of  the  ship  Le 
Henri,  agreed  to  be  valued  at  800i."  The  declaration  alleged  that 
the  said  bounty  would  have  been  allowed  by  the  French  Govern- 
ment upon  the  tonnage  of  the  ship,  if  the  said  ship  with  the  cargo 
on  board  had  arrived  in  France  ;  it  then  alleged  a  total  loss  by  the 
perils  of  the  sea.  The  fourth  plea,  upon  which  the  whole  of  the 
question  between  the  parties  arose,  alleged  that  the  bounty  which 
was  the  subject-matter  of  the  insurance  was  a  bounty  allowed  by 
the  French  Government  under  a  certain  written  law  of  France 
relating  to  the  whale  fishery,  which  being  translated,  is  as  follows  : 
"  The  vessel  which  shall  have  fished  either  in  the  Pacific  Ocean,  by 
doubling  Gape  Horn,  or  by  passing  through  the  Straits  of  Magellan, 
or  to  the  south  of  Cape  Horn  at  sixty-two  degrees  of  latitude  at  the 

(1)  As  to  naval  piize  money,  see  now  the  Naval  Prize  Act,  1864  (27  &  28 
Vict.  c.  25),  sects.  44,  55. — R.  C. 


VOL.  Liv.]       1840.     C.  P.     6  BTNG.  N.  C.  858—360.  819 


least,  shall  obtain  on  its  return  a  supplemental  bounty,  if  it  brings      Devaux 
back,  in  the  produce  of  its  fishery,  one  half  at  least  of  its  burthen ;       Steele. 
or  if  it  can  prove  a  navigation  of  sixteen  months  at  least :  "   And 
the  plea,  after  stating  the  course  of  the  fishing  voyage  made  by  the 
ship,  concluded  with  a  traverse,  **  without  this  that  the  bounty  in 
the  policy  mentioned  would  have  been  allowed  by  the  said  French 
Government  on  the  tonnage  *of  the  said  shipj  if  the  said  ship  with       [  *369  J 
the  said  cargo  on  board  had  arrived  in  France,  as  in  the  declaration 
is  alleged :  *'  upon  which  traverse  issue  was  joined. 

By  a  special  case,  it  appeared  that  the  plaintiffs  were  insurance 
brokers  in  London,  and  were  the  agents  of  the  firm  of  Messrs. 
Jacques  Frangois,  freres,  French  merchants  at  Nantes,  who  at  the 
time  of  effecting  the  policy,  and  at  the  time  of  the  loss,  were  the 
owners  of  the  French  ship  Le  Henri  On  the  28th  of  October, 
1835,  the  defendant  subscribed  the  policy  of  insurance  for  the 
sum  of  4002. 

The  bounty  referred  to  in  the  said  policy,  was  the  bounty  allowed 
by  the  French  Government  to  encourage  the  whale  fishery.  On 
the  subject  of  that  bounty  the  following  law  of  the  22nd  of  April, 
1832,  and  royal  ordinance  of  the  26th  April,  1833,  were  in  force  at 
the  time  of  the  insurance  and  loss,  as  set  forth  in  the  following 
translated  extracts  of  such  parts  as  have  been  deemed  material  to 
the  present  question. 

**  Article  1.  The  bounty  granted  to  the  fitting  out  of  vessels  for 
the  whale  fisheries,  whether  it  be  in  the  North  Seas  or  in  the 
Southern  Ocean,  shall  be  70  francs  per  measurement  ton,  when  the 
ships'  companies  shall  without  exception  consist  of  Frenchmen. 

**  Article  2.  The  vessel  which  shall  have  been  fishing,  whether  in 
the  Pacific  Ocean,  either  by  doubling  Cape  Horn,  or  by  passing 
through  the  Straits  of  Magellan,  or  to  the  southward  of  Cape  Horn 
at  sixty-two  degrees  of  latitude  at  the  least,  shall  obtain  on  her 
return  a  supplemental  bounty,  provided  she  shall  bring  home  in 
the  produce  of  her  fishing  one  half  at  least  of  the  burthen ;  or  it 
shall  be  proved  that  her  navigation  voyage  has  occupied  sixteen 
months  at  the  least. 

**  Article  3.  The  supplemental  bounty  shall  be  reduced  *one  half       [  •360  ] 
for  such  vessels  as  shall  have  fished  to  the  eastward  of  the  Cape  of 
Good  Hope,  at  forty-five  degrees  at  least  of  longitude  from  the 
meridian  of  Paris,  and  at  forty-eight  to  fifty  degrees  of  south  latitude. 

"  Article  4.  In  order  to  have  a  right  to  the  bounty,  the  crews  of 
vessels  which  shall  be  composed  partly  of  Frenchmen  and  partly  of 

52—2 
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Dbvaux      foreigners,  shall  consist  of  not  more  than  one  third  of  foreigners, 

I* 

Steele.       being  officers,  harpooners  or  masters  of  boats. 

**  Article  7.  Eoyal  ordinances  shall  determine  the  nature  of  the 
applications  which  shall  be  required  of  the  owners  previous  to 
paying  the  outward  bounty,  and  the  proofs  to  be  furnished  showing 
that  the  voyage  has  been  accomplished." 

Decree  of  the   King  relative  to  the  Bounties  of  the  Whale 
Fishery :  26th  of  April,  1838. 

**  On  returning  from  the  fishery,  every  captain  of  a  whaling 
vessel  shall  present  himself  before  the  Commissary  of  Marine  of  the 
port  to  which  he  returns,  to  declare  the  name  and  tonnage  of  the 
vessel,  the  port  at  which  she  was  fitted  out,  the  name  of  the  owner, 
the  date  of  his  departure  from  France,  the  places  where  he  effected 
his  fishing,  the  duration  and  circumstances  of  his  voyage,  the 
date  of  his  return,  and  the  nature  and  net  weight  of  the  produce 
of  his  fishing. 

The  Commissary  of  Marine,  after  having  interrogated  and  heard 
collectively  and  separately  the  men  composing  the  crew,  to  assure 
himself  by  their  declarations  compared  with  the  ship's  journals, 
and  the  report  made  by  the  captain,  whether  the  destination  of  the 
expedition  has  been  fulfilled,  shall  state  at  the  foot  of  the  declaration 
of  the  captain,  the  result  of  such  examination. 

Independently  of  this  declaration,  the  captain  shall  make  appli- 
[  ^361  ]  cation  to  the  administration  of  the  customs  *for  the  survey  and 
immediate  verification  of  the  description  and  weight  of  the  produce 
of  the  fishery  forming  his  cargo.  The  result  of  this  operation  shall 
be  noted  in  a  proch  verbal,  of  which  shall  be  transmitted  direct  to 
our  Minister  of  Commerce  and  Public  Works,  an  authentic  official 
copy,  at  the  foot  of  which  the  administration  of  customs  shall  state 
whether  the  vessel  has  fulfilled  the  obligations  of  bringing  home  in 
the  proceeds  of  her  fishing  at  the  least  one  half  of  her  burthen. 
(Form  No.  6.) 

The  liquidation  of  bounties  paid  by  articles  1,  2  and  3  of  the  law 
before  recited,  shall  be  subject  to  approval  by  our  Minister  of 
Commerce  and  Public  Works  on  the  transmission  to  him  in  due  form 
of  the  under-mentioned  documents — that  is  to  say — (among  others) : 

Form  No.  6.     Whale  Fishery.     Declaration  of  Return. 

Marine,  Port  of . 

*  Before ,  Commissary  of  Marine  of  this  port,  I,  the  under- 
signed   ,   captain    of    the  French   whaling  vessel  the  , 
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measuring  tons,  fitted  out  at  ,  the  ,  by  ,  and      Devaux 

which  sailed  from  France  the ,  declare  that  I  came  into  this       stkelb. 

port  the after  having  been  engaged months  in  the  whale 

fishery  in  the  seas,  and  that  I  have  brought  home  of  my 

fishing — (state  here  the  nature  and  weight  in  kilogrammes  of  the 
diflferent  produce  of  the  fishery) — composing  my  cargo,  and  pro- 
ceeding solely  from  the  fishing  made  by  the  said  vessel ; — (report 
further  the  principal  circumstances  of  the  voyage).  In  faith  of 
which  I  have  signed  the  present  declaration,  and  produce,  in 
support  thereof,  my  ship's  journal.' 

'  At the . 

*We  ,  Commissary  of  Marine  at  the  port  of  ,  having 

interrogated  and  heard  the  men  composing  the  crew  of  the  ship 

,  and  having  compared  *their  declarations  with  that  of  the       [  *362  ] 

captain,  and  with  his  ship's  journal,  consider  that  the  said  expedi- 
tion has  fulfilled  all  the  conditions  stipulated  in  the  recognizance 
of  the  owner,  conformable  to  the  law  of  the  22nd  of  April,  1832,  and 
the  royal  decree  of  the  26th  of  April,  1833.' 

Form  6.     Whale  Fishery.     Proces  Verbal  of  Verification 

of  Cargo. 

'  We,  the  undersigned of  the  customs  of  this  port,  upon  the 

demand   of  M.   ,   captain   of    the   whaling  vessel   the   , 

measuring tons,  fitted  out  at ,  by ,  which  sailed  from 

France  the ,  and  came  into  this  port  the  ,  proceeded  to 

the  examination  and  verification  of  the  description  and  weights  of 
the  produce  of  the  fishery  forming  the  cargo,  and  have  ascertained 

that  it  is  composed  of  ,  which  we  consider  forms  more  than 

half  of  her  loading;  for  which  reason  we  are  of  opinion  that  the 
said  vessel  has  fulfilled  the  obligations  imposed  in  this  respect  by 
article  2  of  the  law  of  the  22nd  of  April,  1832,  in  the  case  of  a 
voyage  of  less  than  sixteen  months.'  " 

The  said  ship,  manned  with  French  seamen,  sailed  from  Nantes, 
a  port  in  France,  on  the  28tli  of  February,  1835,  for  the  South  Sea 
whale  fishery,  all  the  conditions  required  by  the  law  and  ordinance 
above  set  out  to  be  fulfilled  previously  to  sailing,  having  been 
fulfilled  before  and  at  the  time  of  setting  sail. 

The  vessel  fished,  and  caught  twenty-one  whales  between  the 
beginning  of  June  and  end  of  October,  1835.     Six  of  those  whales 
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DKVA0X      were  caught  near  the  island  of  Tristan  da  Cunha,  on  the  east  coast 
Steele.      ^^  South  America,  and  tlie  rest  off  Great  Fisli  Bay,  and  otlier  parts 
along  the  coast  of  Africa.     The  oil  obtained  from  those  twenty-one 
whales  was  stowed,  and  formed  more  than  half  the  cargo. 
1  863  j  At  the  end  of  October,  or  beginning  of  November,  1835,  the  ship 

doubled  Cape  Horn,  and  went  into  the  Pacific  Ocean,  with  the 
intention  of  catching  fish  in  the  seas  beyond  Gape  Horn,  and  so 
completing  her  voyage.  No  fish  were  taken  after  the  vessel  doubled 
Cape  Horn  (although  a  great  number  of  whales  were  seen)  because 
the  ship  was  prevented  by  the  continued  bad  weather. 

On  the  24th  December,  1835,  the  ship  was  wrecked  off  the  isle  of 
Lemas,  and  wholly  lost,  together  with  the  said  proportion  of  her 
cargo  which  she  had  obtained. 

In  answer  to  an  application  made  on  behalf  of  the  plaintiffs, 
Monsieur  Senac,  the  chief  clerk  in  the  office  of  the  Minister  of 
Commerce,  at  Paris,  for  the  Liquidation  of  Bounties,  stated  that 
**  The  law  of  the  22nd  of  April,  1832,  article  2,  grants  a  bounty 
upon  return  to  vessels  which,  having  fished  in  the  Pacific  Ocean, 
shall  give  proofs  of  sixteen  months'  navigation,  or  that  they  have 
half  then-  burthen  in  the  produce  of  their  fishery.  The  Government 
does  not  make  any  enquiry  into  the  matter  to  ascertain  whether 
the  produce  has  been  or  has  not  been  fished  beyond  or  on  this  side 
of  Cape  Horn  :  the  right  to  the  bounty  is  acquired  by  either  the 
one  or  the  other  of  the  two  alternative  conditions  prescribed  by  the 
law.     This  is  the  rule  in  the  business." 

(Here  followed  a  case  stated  on  the  part  of  the  plaintiffs,  for  the 
opinion  of  Messrs.  S.  Dupin  and  Delangle,  deans  of  the  order  of 
Advocates  of  the  Cour  Eoyale,  at  Paris ;  and  a  case  stated  on  the 
part  of  the  defendant  for  the  opinion  of  Messrs.  Blanchet  Delagrange 
and  Odillon  Barrot,  advocates  of  the  same  Court. 

The  opinions  were  conflicting,  and  did  not  influence  the  decision 
of  this  Court.) 

It  was  agreed  that  the  Court  should  have  the  same  power  as  the 
I  •364  ]  jury  would  have  had  of  drawing  any  inference  *of  fact  from  the 
circumstances  and  documents  above  set  forth. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  upon  all  or  any  of  the  issues 
joined  in  the  pleadings.  And  if  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover,  then  the  judgment  was  to  be 
entered  for  the  plaintiffs  for  the  sum  of  400{. ;   but  if  the  Court 
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should  be  of  a  contrary  opinion,  then  a  nolle  prosequi  was  to  be       Oevaux 
entered,  or  otherwise  as  the  Court  might  think  fit.  Steele. 

In  Trinity  Term,  1839, 


Wildcy  Serjt.,  for  the  plaintiffs,  argued,  first,  that  the  conditions 
of  the  French  law  had  been  sufficiently  complied  with  to  entitle  the 
ship-owner  to  claim  the  bounty.  Provided  the  ship  went  beyond 
Cape  Horn  and  brought  back  in  the  produce  of  its  fishery  one  half 
•its  burthen,  it  was  immaterial  whether  the  fish  were  caught  on  this 
or  the  other  side  of  the  Horn.  The  manifest  object  of  the  French 
law  was  to  encourage  navigation  in  the  Pacific  and  extreme  southern 
latitudes,  and  that  object  was  attained  by  the  ship's  doubling  Cape 
Horn  and  bond  fide  proceeding  to  fish,  though  the  fishing  itself  was 
not  attended  with  success  in  that  quarter  :  But, 

Secondly, — even  if  the  conditions  of  the  law  had  not  been  strictly 
fulfilled,  it  appeared  from  the  statement  of  M-  Senac  to  be  the 
constant  practice  of  the  French  Governmenkto  allow  the  bounty  to 
ships  which  performed  the  voyage  in  question  under  circumstances 
such  as  the  present :  and  that  practice  of  the  French  Government 
gave  an  expectation  of  profit  sufficiently  certain  to  be  the  subject  of 
an  insurable  interest :  it  was  something  more  definite  than  a  mere 
probability;  for  the  course  of  government  might  be  relied  on  as 
uniform,  and  bad  faith  was  not  to  be  presumed.  Therefore  in  Le 
Cras  V.  *Hivghe8  (i)  it  was  held  that  the  plaintiff  had  an  insurable 
interest  in  the  expectation  of  a  grant,  which  the  Crown,  though  not 
compellable  to  make,  was  always  in  the  habit  of  making  to  parties 
circumstanced  as  he  was.  So  in  Grant  v.  ParkiiiBon  (2),  the 
expectation  of  the  profits  to  arise  on  a  cargo  of  molasses  belonging 
to  the  plaintiff,  who  had  a  contract  with  Government  to  supply  the 
army  with  spruce  beer,  was  held  to  be  an  insurable  interest.  Flint 
V.  Le  Mesurier  (3),  StirUnff  v.  Vaiufhan  (4),  Boehm  v.  Bell  (5),  Barclay  v. 
Cousins  (6),  Ilenrikson  v.  Margetson  (7),  and  King  v.  Glover  (8),  all 
show  that  the  expectation  of  profits  may  be  the  subject  of  insurance; 
and  though  Lord  Eldon  in  Lucena  v.  Crauford  (9)  and  Lord 
Ellbnborough  in  Ronth  v.  Thompson  (10)  were  unwilling  to  extend 
the  principle  laid  down   in  Le  Cras  v.  Hughes;   yet,  that  case, 


(1)  Parke,  Ins.  406. 

(2)  III  402. 

(3)  Id,  403. 

(4)  11  R.  R.  276  (11  East,  619). 

(5)  4  B.  R.  620  (8  T.  B.  154). 

(6)  6  R.  R.  505  (2  East,  544). 


(7)  6  R.  R.  509,  «.  (2  East,  549,  w.). 

(8)  9  R.  R.  638  (2  Bos.  &  P.  (N.  R.) 
206). 

(9)  6  R.  R.  623  (3  Bos.  &  P.  75  ;  2 
Bos.  &  P.  (N.  R.)  269). 

(10)  10  B.  R.  539  (11  East,  428). 
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Devaux      which  was  m  point  for  the  plaintiflfs,  had  never  been  over-ruled ; 
Steele.       and  in  Hodgson  v.   Glover  (l)    and  Crauford  v.  Hunter  (2),  which 

might  eeem  to  bear  the  other  way,  the  interest  was  not  so  certain 

as  in  the  present  case. 

R,  V.  Rkhards,  for  the  defendant,  contended  that  the  plaintiflfs 
had  not  fulfilled  the  conditions  of  the  French  law.  The  object  of 
that  law  was  to  encourage  the  fishery  in  distant  and  dangerous 
seas ;  and  that  object  would  be  frustrated,  if  a  vessel,  after  pro- 
curing her  cargo  in  nearer  and  easier  latitudes,  were  to  be  deemed 
entitled  to  the  bounty  by  merely  doubling  the  Cape  and  then 
returning  home. 

Then,  the  practice  of  the  French  Government  in  granting  the 
bounty,  assuming  it  to  exist  as  alleged  by  the  plaintiffs,  of  which 
I  *866  ]  there  was  no  sufficient  proof,  *was  not  suflBciently  certain,  to  form 
the  subject  of  an  insurable  interest.  The  expectation  of  profits 
might,  indeed,  be  the  object  of  insurance,  because  they  are  the 
object  and  general  fesult  of  mercantile  enterprise ;  but  a  grant 
from  the  Crown,  which  might  be  given  or  withheld  at  pleasure, 
could  not  be  a  subject  in  which  the  assured  had  any  vested  interest. 
Therefore,  in  Routh  v.  Thompson,  an  allegation  that  the  interest  in 
a  naval  prize  was  in  the  captors,  was  held  to  be  unsupported  in 
proof,  as  they  had  no  insurable  interest,  for  they  could  claim 
nothing  of  right,  but  only  ex  gratia  of  the  Crown,  notwithstanding 
the  usage  under  which  such  interest  was  constantly  transferred  to 
the  captors;  and  Lord  Ellenborouoh  said,  ''The  case  expressly 
states  that  the  policy  was  effected  on  account  of  the  captors ;  and 
that  statement  precludes  us  from  considering  it  as  effected  on 
account  of  the  Crown.  Had  there  been  no  such  specific  statement, 
it  might  have  been  open  to  us  to  consider  whether  the  policy  were 
not  referable  to  the  interest  of  the  Crown :  but  after  a  distinct 
statement  that  it  was  effected  (not  on  behalf  of  the  Crown,  but)  on 
account  of  the  captors,  it  must  be  referred  wholly  to  them,  and  the 
plaintiffs  must  recover  or  fail,  according  as  they  have  or  have  not  a 
right  to  aver  an  interest  in  themselves :  this  brings  us  to  the 
question,  whether  they  had  an  insurable  interest  ?  Their  right  in 
this  respect  has  been  put  upon  two  grounds;  first,  that  they  had  a  well- 
grounded  expectation,  warranted  by  the  practice  of  the  Crown  in 
similar  cases,  that  the  ship  and  freight,  had  there  been  no  loss,  would 
have  been  granted  to  them ;  and,  secondly,  that  they  had  the  lawful 

(1)  8  E.  R.  495  (6  East,  316).  (2)  4  E.  R.  676  (8  T.  R  13). 
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possession,  and  were  liable  either  to  the  Crown  or  to  the  foreign      Devaux 
owner,  for  the  safe  custody  of  the  vessel:  and  that,  on  either  of       Steele. 
these  grounds,  they  were  warranted  in  insuring  on  their  own  account. 
As  to  the  first,  it  is  material  to  see  in  what  situation  the  captors 
stood:  it  *is  clear  they  had  no  vested  right;  they  could  demand       [  *367  ] 
nothing  of  the  Crown.     Had  the  Crown  made  the  grant  in  their 
favour,  it  would  have  been  altogether  ex  gratia^  a  mere  boon  and 
gift."     In  Le  Cras  v.  Hughes,  Lord  Mansfield  said,  "The  Crown 
always  makes  the  grant,  and  there  is  no  instance  to  the  contrary." 
In  the  present  case  the  experience  of  M.  Senac  alone  could  not  go 
to  that  extent ;  but  Le  Cras  v.  Hughes  was,  in  effect,  over-ruled  by 
Routh  V.  Thompson, 

Wilde,  in  reply : 

In  Routh  V.  Thompson  there  was  no  scintilla  of  interest,  while, 
in  the  present  case,  the  evidence  of  M.  Senac  shows  that  the 
Government  would  certainly  have  allowed  the  bounty. 

Cur,  adv.  vidt. 

TiNDAL,  Ch.  J. : 

This  was  an  action  brought  upon  a  policy  of  assurance,  which 
stated  the  insurance  to  be  made  to  the  amount  of  800Z.  ''on  bounty 
allowed  by  the  French  Government  on  the  tonnage  of  the  ship 
Le  Henri,  agreed  to  be  valued  at  800Z."  The  declaration  alleged 
that  the  said  bounty  would  have  been  allowed  by  the  French 
Government  upon  the  tonnage  of  the  ship,  if  the  said  ship,  with  the 
cargo  on  board,  had  arrived  in  France,  and  then  stated  a  total  loss 
by  the  perils  of  the  sea.  The  fourth  plea,  upon  which  the  whole  of 
the  question  between  the  parties  may  be  considered  to  arise,  alleges 
that  the  bounty,  which  is  the  subject-matter  of  the  insurance,  was 
a  bounty  allowed  by  the  French  Government  under  a  certain 
written  law  of  France,  relating  to  the  whale  fishery,  which,  being 
translated,  is  as  follows :  "  The  vessel  which  shall  have  fished  either 
in  the  Pacific  Ocean,  by  doubling  Cape  Horn,  or  by  passing  through 
the  Straits  of  Magellan,  or  to  the  south  of  Cape  Horn  at  62  degrees 
of  latitude  at  the  least,  shall  obtain,  on  its  return,  a  supplemental 
bounty,  if  it  *brings  back,  in  the  produce  of  its  fishery,  one  half  at  [  *368  ] 
least  of  its  burthen,  or  if  it  can  prove  a  navigation  of  sixteen 
months  at  least."  And  the  plea,  after  stating  the  course  of  the 
fishing  voyage  made  by  the  ship,  concludes  with  a  traverse,  "with- 
out this,  that  the  bounty  in  the  policy  mentioned  would  have  been 
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Devaux      allowed  by  the  said  French  Government  on  the  tonnage  of  the  said 
Steblb.       ship,  if  the  said  ship,  with  the  said  cargo  on  board,  had  arrived 
in  France,  as  in  the  declaration  is  alleged,*'  upon  which  traverse 
issue  is  joined. 

On  the  part  of  the  plaintiff  two  points  have  been  made  and 
argued  before  us.  First,  that  upon  the  proper  construction  of  the 
French  law,  the  bounty  would  have  been  payable  by  the  Govern- 
ment on  the  arrival  of  the  ship  under  the  facts  stated  in  the  case  ; 
and,  secondly,  that  if  not  payable  upon  the  strict  construction  of 
the  law,  still,  according  to  the  usual  course  observed  by  the  depart- 
ment of  the  French  Government  to  which  the  administration  of 
this  law  is  committed,  the  bounty  would  have  been,  in  fact,  allowed 
by  the  French  Government,  and,  consequently,  that  the  plaintiffs 
had  an  insurable  interest  in  the  bounty,  so  as  to  satisfy  the  terms 
of  the  policy. 

As  the  ship  had  not  performed  a  navigation  of  sixteen  months, 
the  first  question  appears  to  be  reduced  to  this  single  point, 
whether,  in  a  case  where  the  ship  had  got  on  board  in  the  produce 
of  its  fishery  more  than  half  its  burthen  before  she  had  doubled 
Cape  Horn,  and  had  afterwards  gone  into  the  Pacific  Ocean,  the 
terms  of  the  law  are  satisfied  simply  by  her  doubling  Cape  Horn, 
and  going  into  the  Pacific  Ocean,  with  the  intention  of  catching  fish 
there,  and  attempting  to  do  so,  but  taking  none ;  that  is,  in  fewer 
words,  whether  it  was  necessary  that  some  part,  at  least,  of  the 
produce  of  her  fishing  should  be  taken  in  the  fishing  latitudes 
[  ♦S69  ]  pointed  out  by  the  law.  And  we  think,  upon  the  state  *of  facts 
above  given,  that  the  terms  of  the  law  are  not  satisfied,  and  that 
the  bounty  would  not  have  become  payable  if  the  ship  had  arrived 
with  her  said  cargo,  under  the  proper  construction  of  the  said  law. 

Looking  at  article  2  of  the  law, — and  we  cannot  think  that  any  of 
the  documents  referred  to  in  the  case  throw  any  material  light  upon 
any  side  of  the  question, — the  plain  natural  construction  of  the 
words  used  in  it  appears  to  us  to  require  that  at  least  some  part  of 
the  produce  of  her  fishing  which  the  ship  brings  home, — and  the 
facts  of  this  case  do  not  require  us  to  decide  how  large  a  proportion, 
— must  be  obtained  within  the  fishing  limits  described  in  the  law,  in 
order  to  entitle  her  to  the  bounty.  The  language  of  the  law^  is, 
**  the  vessel  which  shall  have  been  fishing  within  certain  prescrilied 
limits,  and  which  shall  bring  home  in  the  produce  of  her  fishery ;  " 
which  latter  words,  if  there  is  nothing  besides  them  to  give  them  a 
different  meaning,  naturally  refer  to  the  fishing  which  has  just 
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before  been  mentioned,  that  is,  a  fishing  within  the  prescribed  Dkvaux 
limits;  not  to  a  fishing  anterior  to  the  time  when  the  ship  had  Steele. 
reached  those  limits,  or  subsequent  to  the  time  when  she  had  left 
them.  And  not  only  the  language  of  the  law,  but  the  object  and 
intention  of  the  law-makers,  seems  to  demand  this  construction. 
The  object  of  the  Government  must  have  been  to  form  a  school  for 
good  seamanship,  by  granting  a  premium  to  the  owners  of  vessels 
engaged  in  the  fishing  in  dangerous  and  tempestuous  seas,  and  that 
object  was  expected  to  be  accomplished  either  by  the  ship's  obtain- 
ing a  certain  produce  by  her  fishery,  or  in  case  of  the  want  of 
success  in  fishing,  then  by  a  navigation  continuing  for  a  certain 
duration  of  time.  The  latter  condition  is  sufficiently  intelligible  of 
itself;  but  the  former,  as  it  appears  to  us,  is  more  likely  to  effectuate 
the  object  intended  by  the  law,  if  held  to  imply  that  the  produce  of 
the  fishery,  either  in  the  whole  *or  at  least  in  part,  must  be  |  *370  ] 
obtained  within  the  prescribed  limits,  rather  than  out  of  them. 
For,  in  the  first  place,  the  seas  in  which  the  greatest  dexterity  and 
manhood  are  required  are  well  known  to  be  comprised  within  those 
latitudes ;  and,  in  the  next  place,  it  would  defeat  instead  of  further- 
ing the  object  of  the  Government,  if  a  vessel  could  entitle  itself  to 
the  bounty  by  obtaining  the  necessary  quantity  of  produce  from 
fishing  in  calmer  seas,  and  after  doubling  Cape  Horn,  and  fishing 
ineffectually  in  the  Pacific  for  some  time,  however  short,  by  return- 
ing back  again  to  France  without  having  procured  any  portion  of 
her  cargo  within  the  limits  mentioned  in  the  law.  As  w^ell,  there- 
fore, upon  the  words  of  the  law  as  upon  the  manifest  intention  of 
it,  we  think  the  bounty  would  not  have  been  claimable,  under  the 
circumstances  of  this  case,  as  a  matter  of  right. 

But,  admitting  the  bounty  not  to  be  payable  as  a  matter  of  right, 
under  the  strict  interpretation  of  the  law,  it  is  argued  on  the  part 
of  the  plaintiffs,  in  the  second  place,  that  they  had  such  a  certainty 
of  receiving  it,  upon  the  return  of  the  ship  with  her  produce, 
according  to  the  course  and  practice  of  the  Government  of  France 
in  administering  the  bounty,  that  they  had  an  insurable  interest 
therein :  on  which  very  point  a  separate  issue  was  raised  by  the 
second  plea.  And  this  argument  is  founded  upon  the  cases  of 
Grant  v.  Parkinson,  Le  Cras  v.  HugheSy  and  other  cases  of  the  same 
class,  which  were  cited  and  relied  on  at  the  Bar.  It  is  undoubtedly 
true  that,  in  the  case  of  Le  Cras  v.  Hughes^  the  Court  expressed  a 
decided  opinion  that  the  expectation  of  future  benefit,  founded  on 
the  contingency  of  a  future  grant  from  the  Crown,  but  warranted 
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Dbvaux  by  universal  practice,  did  amount  to  an  insurable  interest.  But 
Steele.  alter  the  observations  made  on  that  case  by  Lord  Eldox,  in  givinj^ 
[  *37i  ]  judgment  in  the  House  of  Lords  in  *Luccna  v.  Crauford  and 
others  (i),  and  by  Lord  Ellbnborough  in  Itouth  v.  Thompson  (2), 
the  doctrine  laid  down  in  Le  Cras  v.  Hughes,  if  still  to  be  treated 
as  a  binding  authority,  must  be  considered  incapable  of  being 
extended,  and  as  confined  to  cases  falling  strictly  within  the  same 
circumstances.  "  If  the  Omoa  case,"  says  Lord  Eldon,  '*  was 
decided  upon  the  expectation  of  a  grant  from  the  Crown,  I  never 
can  give  my  assent  to  that  doctrine.  That  expectation,  thougli 
founded  upon  the  highest  probability,  'was  not  interest ;  and  it  was 
equally  not  interest,  whatever  might  have  been  the  chances  in 
favour  of  the  expectation.'* 

The  case,  however,  of  Le  Cras  v.  Hughes  did,  in  its  circumstances, 
show  an  expectation  approaching  much  nearer  to  certain  interest 
than  the  present.  In  that  case  it  was  stated  by  Lord  Mansfield, 
"  The  Crown  always  makes  the  grant,  and  there  is  no  instance  to 
the  contrary,"  In  the  case  before  us,  the  bounty  referred  to  in  the 
policy  is  stated  both  in  the  special  case  itself,  and  also  upon  the 
fourth  plea,  to  be  the  bounty  allowed  by  the  French  Government 
under  a  written  law,  which  is  set  out  in  the  case  in  the  fourth  plea. 
When,  therefore,  it  is  once  determined  that  the  bounty  which  is  so 
created  by  the  written  law,  and  by  nothing  else,  is  not,  under  the 
facts  stated  in  the  case,  allowable  by  the  legal  construction  of  that 
law,  it  would  require  the  most  cogent  and  indubitable  evidence  of 
the  actual  and  uniform  allowance  of  the  bounty  under  that  state  of 
facts  to  induce  us  to  hold  it  a  bounty  allowed  by  the  Government. 
Looking,  however,  at  the  evidence,  the  certificate  of  M.  Senac,  the 
chief  clerk  in  the  oflSce  of  the  Minister  of  Commerce  at  Paris  for  the 
Liquidation  of  Bounties,  which  is  the  only  evidence  appealed  to  on 
[  •372  ]  this  point,  is  very  short  of  direct  and  satisfactory  *evidence  of  that 
fact.  It  is  in  its  terms  negative  only.  The  certificate  states,  ''  that 
the  Government  does  not  make  inquiry  into  the  matter,  to  ascertain 
whether  the  produce  has  been  or  has  not  been  fished  beyond  or  on 
this  side  of  Cape  Horn."  How  long  the  practice  of  making  no  such 
inquiry  has  existed, — whether  the  case  has  ever  occurred  of  the 
allowance  having  been  made  where  the  produce  was,  in  fact,  fished 
on  this  side  of  the  Cape, — whether,  in  cases  where  that  fact  was 
known,  the  bounty  has  nevertheless  been  actually  granted ;  or,  if 

(1)  In  error,  2  Bos.   &  P.  (N.  B.)  (2)  10  E.  H.  539  (11  Ea^t.  428). 

321. 
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that  fact  were  suspected,  whether  the  inquiry  would  not  be  made,  Dbvaux 
— all  these  are  points  on  which  the  certificate  is  altogether  silent.  Steele. 
It  would  be  impossible,  as  it  appears  to  us,  to  hold  this  to  amount 
to  proof  that,  from  the  time  of  granting  the  bounty,  there  has  been 
a  uniform  course  of  practice,  without  any  exception,  of  allowing  the 
bounty  under  the  circumstances  stated  in  the  case ;  and  unless 
such  evidence  is  produced,  the  case  does  not  fall  within  the  rule 
laid  down  in  Le  Cras  v.  Hughes,  and  the  plaintiffs  cannot  be  held  to 
have  taken  an  insurable  interest  in  the  bounty. 

We  therefore  think,  notwithstanding  both  the  points  which  have 
been  taken  on  the  part  of  the  plaintiffs,  that  a  nolle  prosequi  must 
be  entered. 

Judgment  for  defendant. 


MOEEELL  V.  MAKTIN.  isio. 

(6  Bing.  N.  C.  373—380 ;  S.  C.  8  Scott,  688 ;  4  Jur.  891.)        '  f  373  ] 

A  demand  of  a  highway  rate  by  one  only  of  two  surveyors  is  a  valid  demand. 

This  was  an  action  of  replevin,  to  which  the  defendant,  in  the 

first  place,  pleaded  non  cepit;   and,  secondly,   made  cognizance, 

setting  out,  in  substance,  that  one  Thomas  Ayerst  and  one  Thomas 

Mercer  Durrant  were  surveyors  of  the  parish  of  Hawkhurst,  acting 

in  pursuance  of  the  statute  6  &  6  Will.  IV.  c.  50,  and  that  the 

plaintiff  was  the  occupier  of  certain  property,  and  liable  in  respect 

thereof  to  be  rated  to  the  rate  after  mentioned ;  that  whilst  the  said 

Ayerst  and  Durrant  were  and  continued  to  be  such  surveyors  as 

aforesaid,  by  a  certain  rate  and  assessment  then  made  and  signed 

by  the  said  Ayerst  and  Durrant  as  such  surveyors  as  aforesaid,  for 

the  repair  of  the  highways  within  the  parish  of  Hawkhurst,  the  sum 

of  511.  Os.  5d.  was  rated  and  assessed  upon  the  said  property  of  the 

plaintiiBf,  and  on  the  plaintiff  in  respect  thereof ;  that  the  said  rate 

was  the  first  rate  for  the  repair  of  the  highways  in  the  year  for  which 

the  said  Ayerst  and  Durrant  were  such  surveyors  as  aforesaid ;  that 

afterwards,  and  before  the  said  sum  of  money  so  rated  on  the 

property  of  the  plaintiff  had  been  demanded  of  the  plaintiff  as  after 

mentioned,  and  whibt  the   said  Ayerst  and  Durrant  were  such 

surveyors  as  aforesaid,  the  said  rate  was  duly  allowed  by  two  justices 

of  the  division,  one  being  of  the  quorum ;  that  the  said  Ayerst  and 

Durrant  so  being  such  surveyors  as  aforesaid,  on  the  Sunday  next 

after  the  allowance,  caused  public  notice  to  be  given  of  the  rate  and 
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MoRBELL      allowance;  that  although  payment  of  the  said  sum  of  511.  Os.  5d. 
Martin.      was  afterwards  and   before  the  granting  of  the   summons   after 
mentioned  demanded  of  the  plaintiff,  to  wit,  by  the  said  Durrant,  so 
[  *374  ]       being  such  *surveyor  of  the  highways  as  aforesaid,  the  plaintiff 
wholly  refused  and  neglected  to  pay  the  same;  that  the  said  Durrant, 
so  being  such  surveyor  as  aforesaid,  made  complaint  and  gave 
information  on  oath  thereof  to  a  justice,  who  issued  a  summons  to 
the  plaintiff  to  show  cause  before  the  justices  who  should  be  present 
at  the  "  George  "  Inn  in  Cranbrook,  on  the  2nd  of  February  then  next, 
why  the  said  sum  should  not  be  levied  on  his  goods  and  chattels, 
which  summons  was  duly  served  on  the  plaintiff,  who  did  not  appear 
at  the  time  and  place  appointed,  but  the  said  Durrant  was  present ; 
that  the  said  Durrant  and  one  Thomas  Perrigol  were  examined  on 
oath  before  the  justices  there;  and  that  thereupon  the  justices  made 
their  warrant  in  writing,  directed  to  the  surveyors  of  the  highways 
of  the  parish  of  Hawkhurst,  and  to  the  constable  of  the  said  parish, 
whereby,  after  reciting,  amongst  other  things,  that  it  appeared  to 
the  justices  as  well  upon  the  oath  of  Thomas  Mercer  Durrant,  one 
of  the  said  surveyors  of  the  highways  of  the  said  parish,  as  other- 
wise, that  the  said  sum  had  been  lawfully  demanded  by  the  said 
Durrant,  but  that  the  plaintiff  had  refused  to  pay  the  same,  the 
justices  required  the  persons  to  whom  the  warrant  was  directed  to 
make  distress  of  the  plaintiff's  goods,  and  if  the  said  sum  of  money 
was  not  paid  in  five  days,  to  sell.     The  cognizance  further  stat<ed 
that  the  defendant  was  constable  of  the  parish  of  Hawkhurst ;  that 
the  warrant  was  delivered  to  Ayerst  and  Durrant  as  such  surveyors 
as  aforesaid,  and  to  the  defendant  as  such  constable  as  aforesaid, 
to  be  executed ;  that  the  defendant  as  such  constable  was  by  the  said 
Ayerst  and  Durrant,  being  such  surveyors  as  aforesaid,  required  to 
aid  and  assist  in  the  execution  of  the  said  warrant ;  and  so  the 
defendant  as  such  constable,  acting  in  aid  and  assistance  of  the  said 
Ayerst  and  Durrant  as  such  surveyors  as  aforesaid,  well  acknowledged 
the  taking.  See. 
[  373  J  To  this  cognizance  the  plaintiff  replied  de  injuria  ^  «&c. 

At  the  trial  before  Patteson,  J.  [an  objection  was  made  to  the 
competence  of  the  surveyor  as  a  witness] . 

It  was  then  objected  that  the  two  surveyors,  Ayerst  and  Durrant, 
filled  but  one  office  ;  and  that  the  demand  of  the  rate  should  have 
been  made  by  both,  whereas  it  had  been  made  by  one  only. 

A  verdict  was  taken  for  the  defendant,  with  leave  for  the 
plaintiff  to  move  to  set  it  aside,  if  the  Court  should  decide  in  his 
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favour  on  either  of  the  above  or  of  several  other  objections  which      Morrell 
were  taken  at  the  trial.  Martin. 

A  rule  nisi  having  been  obtained  accordingly, 

Ogle  showed  cause  at  the  sittings  in  Banc,  Trinity  Vacation,  1839. 

And  Piatt  and  Channell  were  heard  in  support  of  the  rule. 

The  Court  pronounced  an  opinion  on  two  only  of  the  various 
points  which  were  discussed ;  and  the  arguments  urged  on  each  side 
are  so  fully  stated  in  the  judgment  as  to  render  superfluous  a 
statement  of  them  here. 

Cur,  adv,  vult. 

TiNDAL,  Ch.  J.  (after  stating  the  pleadings  as  antCy  p.  829) : 

Upon  the  trial  of  the  action  before  my  brother  Patteson  after 
the  taking  had  been  proved,  various  objections  were  urged  on  the 
part  of  the  defendant  against  the  plaintiff's  right  to  recover,  which 
objections  were  overruled  by  the  learned  Judge;  but  leave  was 
reserved  to  the  defendant  to  have  a  nonsuit  entered,  if  the  Court 
should  consider  the  objections,  or  any  of  *them,  to  be  valid.  But  [  *376  ] 
the  opinion  which  we  have  formed  on  the  other  points  of  the  case 
has  rendered  the  consideration  of  these  objections  unnecessary. 

[After  dealing  with  the  point,  now  obsolete,  as  to  the  competence 
of  the  surveyor  as  a  witness,  the  learned  Judge  continued  :] 

It  was  further  objected  that  the  two  surveyors  in  this  case  [  377  ] 
constituted  but  one  officer,  and  the  case  of  Bell  v.  Nixon  (i),  was 
cited ;  and  it  was  argued  that  in  such  cases  both  ought  to  join  in 
doing  all  official  acts,  and  in  particular  that  the  demand  in  this  case, 
being  made  by  one  only,  was  insufficient.  But  we  think  the  case  of 
Bell  V.  Nixon  has  no  application  to  the  present  case,  unless  the 
plaintiff  can  succeed  in  showing  that  the  several  persons  appointed 
to  execute  the  office  of  surveyor  constitute  but  one  officer ;  and  we 
think,  on  the  proper  construction  of  the  statutes,  he  has  failed  to 
establish  that  point.  By  the  former  statute,  13  Geo.  III.  c.  78,  the 
constables,  &c.  are  to  make  out  a  list  of  ten  persons  in  the  parish, 
qualified  as  is  directed  in  the  Act ;  and  if  there  are  not  ten  persons 
qualified,  they  are  to  insert  in  the  said  list  the  names  of  so  many 
persons  as  are  qualified  as  required  by  the  Act,  together  with  the 
names  of  so  many  of  the  most  sufficient  and  able  inhabitants  not  so 
qualified  as  shall  make  up  the  number  ten,  if  so  many  can  be  found, 
if  not,  so  many  as  shall  be  there  resident,  **  to  serve  the  office  of 
surveyor  of  the  highways;  "  and  the  justices  from  the  said  list  "shall 

(1)9  Bing.  393;  2  Moore  &  Scott,  534. 
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MoRRBLL  appoint  one,  two,  or  more  of  such  persons  as  aforesaid,  if  he  or  they 
Maktik.  shall,  in  the  opinions  of  such  justices,  be  qualified  for  the  office  of 
f  '378 1  surveyor,  if  not,  one,  two,  or  *more  of  the  other  substantial 
inhabitants  or  occupiers  of  lands,  &c.  within  such  parish,  clc.,  living 
within  three  miles,  and  within  the  said  county,  fit  and  proper  to 
serve  the  office  of  surveyor  of  the  highways  for  such  parish,  &c.,  if 
any  such  can  be  found  ;  and  every  person  so  appointed,  if  he  accepts 
the  said  office,  shall  be  surveyor  of  the  highways  for  the  said 
parish,  &c,  for  the  year  ensuing,  and  shall  take  upon  him  and  duly 
execute  the  office  aforesaid."  It  appears,  therefore,  by  the  express 
words  of  this  Act,  that  the  several  persons  appointed  "  to  serve  the 
office  of  surveyor,"  did  not  constitute  one  officer,  but  every  person  so 
appointed  was  a  surveyor ;  and  there  is  no  more  inconvenience  in 
having  several  surveyors  than  in  having  several  churchwardens,  or 
several  overseers  of  the  poor. 

This  Act  of  13  Geo.  III.  c.  78,  was  repealed,  along  with  many 
other  statutes  relating  to  highways,  by  the  Act  6  &  6  Will.  IV.  c.  50, 
entitled  ''An  Act  to  consolidate  and  amend  the  Laws  relating  to 
Highways  in  England  ;  "  and  by  the  6th  section  of  that  Act  the 
inhabitants  of  every  parish,  at  their  first  meeting  in  vestry  for  the 
nomination  of  overseers,  "  shall  proceed  to  the  election  of  one  or 
more  persons  to  serve  the  office  of  surveyor  in  the  said  parish  for  the 
year  then  next  ensuing."  Now,  it  does  not  appear  to  us  to  be  at 
all  a  strained  construction  of  these  words  to  understand  by  them 
that  each  of  the  persons  nominated  is  to  serve  the  office  of  surveyor. 
We  see  no  reason  for  thinking  that  the  statute  5  &  6  W^ill.  IV.  c.  50, 
was  intended  to  make  any  alteration,  in  this  respect,  of  the  statute 
13  Geo.  III.  c.  78,  in  which  the  same  words,  "  to  serve  the  office  of 
surveyor,"  are  to  be  found,  but  coupled  with  the  distinct  provision 
before  alluded  to,  that  every  person  so  nominated  shall  be  surveyor, 
and  shall  execute  the  office  aforesaid. 
In  confirmation  of  this  view,  it  is  to  be  observed  that  in  several 
[  •379  ]  sections  of  the  Act  5  &  6  Will.  IV.  it  is  implied  *that  there  may  be 
more  than  one  surveyor  in  a  parish.  By  sect.  10  (i)  it  is  provided  that 
the  surveyor  or  surveyors  shall  deliver  to  the  justices  a  statement  in 
writing  of  the  name  and  residence  of  the  persons  appointed  to 
succeed  him  or  them  as  surveyor  or  surveyors;  and  by  the  11th 
section  it  is  provided  that  in  case  it  shall  appear  to  the  justices  on 
oath  '*  that  the  inhabitants  of  any  parish  have  neglected  to  nominate 
and  elect  a  surveyor  or  surveyors  in  manner  and  for  the  purposes 

(1)  Eepealed,  25  &  26  Vict.  c.  61,  s.  42.— E,  0. 
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aforesaid/'  the  justices  are  authorised  to  appoint  a  surveyor  till  the  Mobbell 
annual  meeting  then  next  ensuing  for  the  nomination  of  overseers,  mabtin. 
or  for  the  election  of  surveyors  as  aforesaid. 

It  is  true  that  many  clauses  of  the  Act  use  the  term  "  the 
surveyor  of  the  parish,"  without  adding  the  words  **or  surveyors;" 
but  no  inference  can  be  drawn  from  this  omission,  because  in  sect.  5 
(the  interpretation  clause),  it  is  provided  that  wherever  in  refer- 
ring to  any  person  the  word  importing  the  singular  number  only  is 
used,  the  same  shall  be  understood  to  include  several  persons  or 
parties  as  well  as  one  person  or  party,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  a  construction. 

On  these  grounds,  therefore,  we  are  of  opinion  that  each  of  the 
parties  appointed  is  a  surveyor  of  the  parish.  The  rate  then, 
having  been  made  by  both  surveyors,  is  open  to  no  objection ;  and 
we  think,  after  the  rate  has  been  well  made,  that  as  a  payment  to 
one  of  the  surveyors  would  undoubtedly  be  a  good  payment  to 
discharge  the  party,  so  a  demand  by  one  of  the  surveyors  is 
sufficient,  the  power  of  demanding  payment  being  in  the  nature  of 
a  mere  ministerial  act,  flowing  as  a  natural  result  from  the  making 
of  the  rate  and  the  power  of  receiving  it.  In  the  case  of  the  poor- 
rate,  though  the  major  part  of  the  churchwardens  and  overseers 
must  make  the  rate,  yet,  for  the  purpose  of  levying  *it,  a  demand  [  ♦880  ] 
by  one  of  the  overseers  and  a  complaint  by  one  to  the  justices  is 
sufficient ;  it  being  provided  by  43  Eliz.  c.  2,  s.  4,  that  it  shall  be 
lawful  for  the  churchwardens  and  overseers,  or  any  of  them,  by 
warrant,  &c.,  to  levy  the  said  sums.  And  it  appears  to  us  that  the 
case  is  not  different  with  respect  to  the  surveyors  of  the  highways ; 
it  being  provided  by  the  34th  section  of  the  5  &  6  Will.  IV.  c.  50, 
that  for  levying  and  recovering  the  rate  the  surveyor  shall  have  the 
same  powers,  remedies,  and  privileges  as  the  overseers  of  the  poor 
for  the  recovery  of  the  poor-rate. 

We  think,  therefore,  that  as  well  on  grounds  of  reason  as  of  the 
statutory  enactments  on  the  subject,  the  rate  was  well  made  and 
levied,  and  that  the  defendant  is  entitled  to  the  judgment  of  the 
Court. 

Judgment  for  defendant. 
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1840.       EARL  OF  MANSFIELD  v.  BLACKBURXE,  Execdtor  of 

Aov.  25.  T  T* 

—  John  Blackburne. 

f  ^'^^  ]  (6  Bing.  N.  C.  426-442;  S.  C.  8  Scott,  720.) 

Flaintifif  demised  salt  springs  to  defendant,  who  was  to  erect  salt  works 
on  the  premises,  and  pay  a  rent  in  proportion  to  the  number  of  works 
erected :  defendant  covenanted  to  leave  the  works  in  good  repair  at  the  end 
of  the  term :  Held,  that  iron  salt  pans  placed  by  defendant  on  a  frame  of 
brick,  and  used  in  the  boiling  of  salt,  were  parcel  of  such  works,  and  that 
defendant  was  not  entitled  to  remove  them. 

This  was  an  action  of  covenant,  tried  before  Vaughan,  J.,  at  the 
Chester  Summer  Assizes,  1838.  The  declaration  stated  that  on  the 
26th  of  March,  1798,  by  indenture  then  made  between  B.  Langlois 
and  J.  Laidlaw  (both  since  deceased)  of  the  first  part,  the  plaintiff 
of  the  second  part,  John  Blackburne,  deceased  (the  defendant's 
testator),  and  one  John  Blackburne  of  Liverpool  of  the  third  part, 
(after  reciting  that  by  indenture  bearing  date  the  1st  of  February, 
1758,  and  made  between  William,  Earl  of  Mansfield,  deceased,  of 
the  one  part,  and  John  Blackburne  of  Orford,  Esq.,  since  deceased, 
and  John  Blackburne,  his  son,  of  the  other  part,  the  said  William, 
late  Earl  of  Mansfield,  for  the  considerations  therein  mentioned,  did 
demise  unto  the  said  J.  B.,  and  J.  B.  their  executors,  administrators, 
and  assigns  (amongst  other  things)  a  certain  close,  meadow,  or 
parcel  of  land,  with  certain  rock  salt,  mines  of  rock  salt,  and 
springs  of  brine  near  Northwich,  in  the  county  of  Chester ;  with 
free  liberty,  full  power  and  authority  to  and  for  them,  the  said  J.  B. 
and  J.  B.,  to  bore,  search,  dig,  and  sink  for,  get,  and  take  to  their 
own  proper  use  and  uses  rock  salt  or  salt  rock  and  brine  at  his  and 
[  ♦427  ]  their  own  wills  *and  pleasures;  and  for  that  purpose,  on  the  said 
demised  premises,  or  any  part  thereof,  to  make,  dig,  or  sink  any 
number  of  rock  salt  or  brine  pit  or  pits,  air  or  water  pits,  shaft  or 
shafts,  or  any  holes,  tunnels,  hollows,  eyes,  drifts,  pipes,  or  cavities 
for  the  finding,  discovering,  getting,  and  taking  of  rock  salt,  salt 
rock,  or  brine  in  the  said  demised  premises,  or  any  parts  thereof ; 
and  also  free  liberty  in  and  upon  the  said  demised  premises,  or  any 
part  thereof,  to  make,  set  up,  erect,  and  build,  and  to  use  and 
enjoy  any  rock  salt  house  or  houses,  storehouse  or  storehouses, 
warehouses  or  other  building,  engine  or  engines,  place  or  places, 
for  the  laying  and  storing,  securing,  preserving,  or  keeping  rock 
salt  or  salt  rock,  or  for  making,  laying  up,  storing,  securing, 
preserving,  or  keeping  of  white  salt,  as  they  or  either  of  them 
should  think  proper;  and  also  free  liberty  to  build  or  erect  any  kay 
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or  kays  as  therein  mentioned :  to  have  and  to  hold  the  said  liberties 
unto  the  said  J.  B.  and  J.  B.,  parties  thereto,  their  executors, 
administrators,  and  assigns,  from  the  25th  of  March  then  next,  for 
the  term  of  forty  years :  in  which  said  indenture  of  lease  the  said 
William,  late  Earl  of  Mansfield,  did,  for  himself,  his  heirs,  and 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said  J.  B.  and 
J.  B.,  parties  thereto,  their  executors,  administrators,  and  assigns, 
that  he,  the  said  William,  Earl  of  Mansfield,  his  heirs  and  assigns, 
should  and  would,  within  the  space  of  one  month  after  the  expira- 
tion of  the  term  thereby  demised,  at  the  request,  costs,  and 
charges  of  the  same  J.  B.  and  J.  B.,  or  either  of  them,  their  or 
either  of  their  executors,  administrators,  or  assigns,  seal  and  duly 
execute  a  new  lease  of  the  said  demised  premises  and  privileges, 
and  of  all  the  works,  pits,  kays,  buildings,  and  engines  to  be  by 
them  erected  and  made  on  the  said  premises,  unto  the  said  J.  B.  and 
J.  B.,  or  either  of  them,  their  or  either  of  their  executors  or 
administrators,  for  the  further  term  of  forty  *years,  to  commence 
from  the  expiration  of  the  term  thereby  demised :  and  after  further 
reciting  that  the  said  William,  late  Earl  of  Mansfield,  died  in  the 
year  of  our  Lord  1793,)  the  said  B.  Langlois  and  J.  Laidlaw,  and 
also  the  plaintiff  did,  and  each  and  every  of  them  did,  demise  unto 
the  said  J.  B.  deceased,  and  J.  B.  of  Liverpool,  parties  to  the 
indenture  first  above  mentioned,  their  executors,  administrators, 
and  assigns,  the  said  close,  meadow,  or  parcel  of  land,  with  the  hill 
thereto  adjoining,  and  the  appurtenances  thereunto  belonging  com- 
prised in  the  said  indenture  of  lease  secondly  above  mentioned,  and 
all  and  every  the  messuages,  dwelling-houses,  wich-houses,  salt- 
houses,  erections,  buildings,  pits,  eyes,  shafts,  tunnels,  and  other 
matters  and  things  since  made  at,  in,  upon,  or  under  the  said 
premises  thereby  demised  for  the  use  and  convenience  of  carrying 
on  the  said  salt  trade,  with  free  liberty,  power,  and  authority  to 
and  for  them,  their  executors,  administrators,  and  assigns,  or  any 
of  them,  their  agents,  servants,  or  workmen  in  the  said  meadow  or 
parcel  of  land  and  hill  thereto  adjoining,  or  any  part  thereof,  in 
such  manner  and  by  such  ways  and  means  as  they  the  same  J.  B. 
deceased,  and  J.  B.  of  Liverpool,  their  executors,  administrators, 
and  assigns,  or  any  of  them,  should  from  time  to  time  think 
proper,  during  the  term  of  forty  years  therein  mentioned,  to  bore, 
search,  dig,  and  sink  for,  get,  and  take  to  their  own  proper  use  and 
uses  rock  salt  or  salt  rock  and  brine  at  their  wills  and  pleasures ; 
and  for  that  purpose,  in  the  said  thereby  demised  meadow  or  parcel 
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of  land  and  hill  thereto  adjohiing,  or  any  part  of  either  of  them,  to 

make,  dig,  or  sink,  or  cause  to  he  made,  dug,  or  sunk,  anj'  number 

of  rock  salt  or  brine  pit  or  pits,  air  or  water  pits,  shaft  or  shafts, 

or  any  holes,  tunnels,  hollows,  eyes,  drifts,  pipes,  or  cavities  for  the 

finding,  discovering,  getting  and  taking  of  rock  salt,  salt  rock,  or 

brine,  in   *the  said  meadow  or  parcel  of  land  and  hill  thereto 

adjoining,  thereby  demised,  or  any  part  thereof,  when  they  or 

either  of  them,  their  or  either  of  their  executors,  administrators,  or 

assigns  should  from  time  to  time  think  proper;  and  there  to  get 

and  take  all  such  rock  salt  or  salt  rock  as  should  be  there  found  or 

gotten,  and  from  the  brine  springs  there  discovered  to  make  white 

salt,  and  the  same  when  so  found  and  gotten,  to  take,  dispose  of, 

and  convert  to  their  own  proper  use,  benefit,  and  advantage ;  and 

also  free  liberty  in  and  upon  the  said  meadow  or  parcel  of  land  and 

hill   thereto   adjoining,  thereby  demised,  or  any  part  thereof,  to 

make,  set  up,  erect  and  build,  or  cause  to  be  made  set  up,  erected 

and  built,  and  to  use  and  enjoy  any  rock  salt  house,  storehouse  or 

storehouses,  warehouses   or  other   buildings,  engine  or  engines, 

place  or  places  for  the  laying  and  storing,  securing,  preserving,  or 

keeping  rock  salt  or  salt  rock,  or  for  the  making,  laying  up,  storing, 

securing,  preserving,  or  keeping  of  white  salt,  as  they  or  either 

of  them  should  think  proper ;   and,  amongst  other  liberties,  free 

liberty  to  build  a  kay  or  kays,  or  other  conveniences  upon  the 

river  as  therein  mentioned :  to  have  and  to  hold  the  said  meadow 

or  parcel  of  land  and  hill  thereto  adjoining,  liberty  of  making  rock 

salt  or  salt  rock  pits,  air  or  water  pits,  brine  pits,  or  other  works, 

and  of  getting  and  taking  rock  salt  or  salt  rock  and  brine  in  the 

said  thereby  demised  premises,  and  all  other  the  liberties,  privileges, 

and  premises  whatsoever  intended  to  be  thereby  demised,  with 

their  and  every  of  their  appurtenances,  subject  as  aforesaid,  unto 

the  said  J.  B.  deceased,  and  J.  B,  of  Liverpool,  parties  thereto, 

their  executors,  administrators,  and  assigns,  from  the  25th  day  of 

March  last  past  before  the  date  of  the  said  indenture  first  above 

mentioned,  for  the  term  of  forty  years ;  subject  nevertheless  *to 

the  provisions,  conditions,  restrictions,  and  agreements  thereinafter 

mentioned  concerning  the  same :  yielding  and  paying  yearly  and 

every  year  during  the  said  term  the  yearly  rent  therein  mentioned : 

and  the  said  J.  B.  deceased,  and  J.  B.  of  Liverpool,  for  themselves 

jointly  and  severally,  and  for  their  joint  and  several  heirs,  executors, 

administrators,  and  assigns,  did  thereby  covenant,  promise,  and 

agree  to  and  with  the  said  B.  Langlois  and  J.  Laidlaw,  their  heirs 
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and  assigns,  and  also,  to  and  with  the  plaintiff  and  his  assigns,  and 
such  other  person  or  persons  as  for  the  time  being  should  be 
entitled  to  the  reversion  immediately  expectant  on  the  determina- 
tion of  the  term  intended  by  the  said  indenture  to  be  granted  of 
or  in  the  said  tenements  and  premises,  and  to  and  with  every  of 
them,  that  they,  the  said  J.  B.  deceased,  and  J.  B.  of  Liverpool, 
parties  thereto,  their  executors,  administrators,  and  assigns,  or 
some  of  them,  should  and  would  from  time  to  time,  and  at  all  times 
thereafter  during  the  said  term  thereby  demised,  pay  unto  the  said 
B.  Langlois  and  J.  Laidlaw%  their  heirs  and  assigns,  or  the  said 
plaintiff  and  his  assigns,  and  such  other  person  or  persons  as  afore- 
said, the  yearly  rent  of  81. ;  and  also  the  yearly  rent  or  sum  of 
7/.  10«.  over  and  above  the  said  yearly  rent  of  81.  thereinbefore 
reserved,  without  any  deduction,  defalcation,  or  abatement  whatso- 
ever, for  each  and  every  salt  pan  which  then  already  had  been,  or 
thereafter  during  the  term  thereby  demised,  should  be  erected  or 
set  up  on  the  demised  premises,  or  any  part  thereof,  or  be  used  for 
the  making  of  white  salt ;  and  further,  that  they,  the  said  J.  B. 
deceased,  and  J.  B.  of  Liverpool,  parties  thereto,  their  executors, 
administrators,  and  assigns,  should  and  would  from  time  to  time, 
and  at  all  times  during  the  term  thereby  demised,  at  their  own 
costs  and  charges,  keep  and  maintain  all  and  every  "^the  building 
and  buildings,  kay  and  kays,  work  and  works,  then  standing  and 
being  upon  the  said  premises,  or  any  part  thereof,  and  all  and 
every  such  other  edifices  and  engines  as  should  be  at  any  time 
during  the  said  term  thereby  granted,  erected,  set  up,  built,  or 
made  in  or  upon  the  said  demised  premises,  or  any  part  thereof,  in 
good  and  sufficient  repair  and  condition;  and  at  the  end  or  other 
sooner  deteimination  of  the  said  term,  should  and  would  yield  and 
deliver  up  all  and  every  the  said  premises  mentioned  to  be  thereby 
demised,  and  all  such  buildings,  kays,  works,  edifices,  and  engines  in 
good  and  sufficient  repair  and  condition,  unto  the  said  B.  Langlois 
and  J.  Laidlaw,  their  heirs  or  assigns,  or  the  said  plaintiff  or  his 
assigns,  or  such  other  person  or  persons  as,  for  the  time  being, 
should  be  entitled  to  the  reversion  immediately  expectant  on  the 
determination  of  the  term  intended  by  the  said  indenture  to  be 
granted  of  or  in  the  said  tenements  and  premises,  in  a  quiet  and 
peaceable  manner. 

The  declaration  then  averred  that  the  said  John  Blackburne 
deceased,  and  John  Blackburne  of  Liverpool,  both  died  during  the 
said  term  granted  by  the  indenture  first  above  mentioned, — the 
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said  J.  B.  deceased  having  survived  the  said  J.  B.  of  Liverpool, — 
and  alleged  the  following  breaches ;  that  the  said  J.  B.  of  Liverpool, 
and  J.  B.  deceased  during  their  joint  lives,  and  the  said  J.  B. 
deceased,  after  the  death  of  the  said  J.  B.  of  Liverpool,  and  the 
defendant  as  executor  as  aforesaid  since  the  death  of  the  said  J.  B. 
deceased,  did  not  during  the  said  term  at  their  own  costs  and 
charges,  keep  or  maintain  all  and  every  the  building  and  buildings, 
and  kay  and  kays,  work  and  works  standing  and  being  upon  the 
said  premises  or  any  part  thereof  as  aforesaid,  and  all  and  evei*y 
other  such  edifices  and  engines  as  had  at  any  time  during  the  said 
term  *been  erected,  set  up,  built,  or  made,  in  or  upon  the  said 
demised  premises,  or  any  part  thereof,  in  good  and  sufficient  repair 
and  condition ;  nor  did  they  or  any  of  them  at  the  determination 
of  the  said  term,  yield  or  deliver  up  all  and  every  the  said  premises 
thereby  demised,  and  all  such  buildings,  kays,  works,  edifices,  and 
engines  in  good  and  sufficient  repair  and  condition  unto  the  said 
B.  Langlois  and  J.  Laidlaw,  their  heirs  or  assigns,  or  to  the  plaintiff 
or  his  assigns,  or  such  other  person  or  persons  as  should  be  entitled 
as  aforesaid,  in  a  quiet  and  peaceable  manner,  according  to  the 
form  and  effect  of  the  said  indenture  in  that  behalf ;  but  suffered 
and  permitted  the  said  buildings,  kays,  works,  edifices,  and  engines 
to  be  and  continue,  and  the  same  were  for  and  during  all  that  time 
ruinous,  prostrate,  fallen  down,  and  in  great  decay  for  want  of 
keeping  and  maintaining  the  same  in  such  good  and  sufficient 
repair  and  condition  as  aforesaid ;  and  also  the  defendant  as  such 
executor  as  aforesaid  at  the  expiration  of  the  said  term,  to  wit,  on 
the  25th  of  March,  1838,  pulled  down,  took  down,  dug  up,  tore 
up,  and  carried  away  divers  of  the  said  buildings,  kays,  works, 
edifices,  and  engines,  to  wit,  forty  houses,  forty  outhouses  &c., 
forty  troughs,  forty  pipes,  400  yards  of  troughs,  400  yards  of  pipes, 
&c.  &c.,  ninety  salt  pans,  &c.  &.c. 

The  defendant  pleaded  as  to  the  alleged  breach  in  the  pulling 
down,  taking  down,  tearing  up,  and  carrying  away  of  the  said  build- 
ings, kays,  works,  edifices,  and  engines  in  the  declaration  men- 
tioned, that  he  the  defendant,  as  such  executor  as  aforesaid,  did 
not  at  the  expiration  of  the  said  term,  pull  down,  take  down,  dig 
up,  tear  up,  or  carry  away  the  said  buildings,  kays,  works,  edifices, 
and  engines,  or  any  or  either  of  them  in  manner  and  form  as  the 
plaintiff  had  in  that  behalf  alleged  :  on  which  issue  was  joined. 

And  as  to  the  other  breaches  in  the  declaration  alleged  *tlie 
defendant  pleaded  i)ayment  into  Court  of  the  sum  of  275/. ;    to 
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which  the  plaintiff  replied,  that  he  had  sustained  damages  to  a 
greater  amount ;  on  which  also  issue  was  joined. 

At  the  trial  it  appeared  that  the  two  leases  set  forth  in  the 
declaration  were  granted  on  the  several  days,  and  by  and  to  the 
several  parties  therein  mentioned. 

After  the  grant  of  the  lease  on  the  1st  of  February,  1758,  and 
before  the  grant  of  the  lease  of  26th  of  March,  1798,  the  lessees 
erected  on  the  premises,  divers  warehouses,  stove-houses,  store- 
houses, pan-houses,  reservoirs,  kays,  an  engine-house  with  a  steam- 
engine,  dwelling  -  houses  and  cottages,  and  other  permanent 
buildings ;  and  sunk  a  brine-pit  or  shaft,  into  which  a  pump  was 
inserted  ;  they  also  set  up  ten  salt-pans,  each  within  a  pan -house, 
which  pans,  being  subject  to  great  wear  and  tear,  from  time  to  time 
they  renewed,  and  repaired  by  cutting  out  the  worn  parts  and 
putting  in  new  plates :  they  also  laid  down  a  quantity  of  pipes  and 
troughs.  The  pans,  pipes,  and  troughs  continued  in  the  same 
positions  in  which  they  were  respectively  erected  and  laid  down 
until  they  were  removed  by  the  defendant  as  hereinafter  men- 
tioned. The  salt-pans  were  composed  of  plates  of  iron,  and  were 
about  twenty-six  feet  long  by  twenty-six  feet  wide,  and  rested  by 
their  own  weight,  without  any  fastenings,  upon  low  brick  walls, 
in  the  sides  of  which  were  iron  fire-hatches  or  bars,  within  which 
were  the  fires  by  which  the  pans  were  heated.  The  pans  had  rings 
on  their  sides,  by  which  they  were  lifted  off  to  be  repaired.  The 
pipes  and  troughs  were  conduits  for  conveying  the  brine  to  the 
various  salt-pans.  The  engine  worked  the  pump  which  raised  the 
brine  out  of  the  brine- shaft  into  open  troughs  or  spouts  of  wood, 
elevated  on  wooden  tressells  at  a  *height  of  several  feet,  whence  the 
brine  ran  down  into  a  large  cistern  or  reservoir  outside  the  gates 
of  the  works,  from  which  a  main  pipe  of  wood  was  laid  under 
ground  (the  upper  part  thereof  being  only  a  few  inches  below  the 
surface  of  the  ground),  into  the  area  or  open  space  of  ground  within 
the  gates  of  the  works ;  and  from  this  main  pipe,  branch  pipes  of 
wood  were  laid,  at  some  places  above,  and  at  others  a  little  below 
the  surface  of  the  ground,  through  holes  in  the  walls  of  the  pan- 
houses,  to  each  salt-pan.  Two  other  salt-pans  of  the  same  kind, 
and  constructed  in  the  same  manner,  were  erected  about  twelve 
years  ago  by  the  lessees  under  the  lease  of  1798. 

Shortly  before  the  determination  of  the  lease  of  1798,  the 
defendant,  as  executor  of  the  surviving  lessee,  removed  the  twelve 
salt-pans,  the  pump,  with  its  trees  and  rods,  the  fire-hatches,  and 
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all  the  troughs  and  pipes  above  described,  excepting  such  as  were 
laid  within  and  under  the  buildings.  They  could  be  got  at,  but 
were  left  because  they  were  not  worth  the  trouble  and  expense  of 
removing.  The  pans  could  not  be  got  out  without  pulling  down 
part  of  the  gable  end  of  the  pan-houses,  which  was  accordingly 
done  in  each  pan-house  ;  and  the  damage  thus  occasioned  to  suck 
pan-houses  was  included  in  the  plaintiff's  particular  of  breaches. 
The  earth  disturbed  by  the  removal  of  the  underground  pipes  was 
replaced.  The  defendant  only  took  away  the  articles  before  enume- 
rated, leaving  the  steam-engine,  cisterns,  landing  cranes,  stages, 
pan-houses,  reservoirs,  and  every  other  erection  and  building 
characterised  by  the  term  salt-works. 

The  value  of  the  salt-pans  was  agreed  to  be  1,033/. ;  and  of  the 
pump,  fire-hatches,  troughs,  and  pipes,  150/. 

At  the  trial,  the  jury  found  the  first  issue  for  the  plaintiff,  with 
1,183/.  damages  for  the  value  of  the  articles  carried  away;  and 
they  found  the  second  issue  for  the  ^defendant ;  the  learned  Judge 

who   tried  the  cause  giving  leave   to   move   to  enter  the  verdict 

« 

on  the  first  issue  for  the  defendant,  if  the  Court  should  be  of 
opinion  that  the  articles  which  had  been  carried  away  did  not 
fall  within  the  meaning  of  the  covenant  on  which  the  action  was 
brought. 

A  motion  was  subsequently  made  on  the  part  of  the  defendant, 
pursuant  to  the  leave  reserved  by  the  learned  Judge,  to  enter  a 
verdict  for  the  defendant  on  the  first  issue  ;  and  on  the  part  of  the 
plaintiff,  pursuant  to  like  leave,  that  in  the  event  of  the  damages 
on  the  first  issue  being  reduced  by  the  Court,  the  verdict  for 
the  defendant  on  the  second  issue  should  be  set  aside,  and  a 
verdict  should  be  entered  for  the  plaintiff  on  that  issue  for  the 
amount  of  such  reduction;  upon  which  motions  rules  nisi  were 
granted. 


Evans,  on  moving  for  the  rule  to  enter  a  verdict  for  the 
defendant,  contended  that  these  pans  were  chattels,  not  affixed 
to  the  freehold,  and  that  they  did  not  fall  within  the  description 
of  salt  works  which  the  defendant  had  covenanted  not  to 
remove. 

Under  the  original  lease  the  lessee  was  to  construct  the  salt- 
works, and  then  to  set  up  the  pans,  and  pay  an  additional  rent  for 
the  works  in  proportion  to  the  number  of  pans  set  up :  the  pans 
were  not  mentioned  in  the  clauses  of  demise,  or  in  the  covenant  to 
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leave  in  repair  ;  and,  according  to  the  practice  of  the  salt  counties, 
a  lessee  who  should  propose  to  take  salt-works,  would  not  expect  to 
find  them  provided  with  pans.     It  was  said  in  Latvton  v.  Salmon  (i), 
that  "  a  salt  work  consists  of   buildings,  &c.  for  the  purpose  of 
containing  the  pans,"  thereby  distinguishing  the  works  from  the 
pans :  in  that  case,  indeed,  as  betvveen  heir  -and  executor,  the  pan 
was  *held  to  bo  aflBxed  to  the  freehold,  and  to  belong  to  the  heir ; 
here  the  question  was  between  lessor  and  lessee,  and  turned  only 
on  the  meaning  to  be  put  on  the  word  **  works  "  in  the  lessee's 
covenant :  but  in  Latvton  v.  Lawton  (2)  it  was  held  that  a  fire-engine, 
set  up  for  the  benefit  of  a  colliery  by  a  tenant  for  life,  should  be 
considered  as  part  of  his  personal  estate,  and  therefore  should  go  to 
the  executor,  for  the  increase  of  assets  in  favour  of  creditors ;  and 
in  Naylor  v.  Collinge  (3)  it  was  held,  that  though  a  covenant,  by  a 
tenant,  to  yield  up  in  repair,  at  the  expiration  of  his  lease,  all 
buildings  which  should  be  erected  during  the  term  upon  the  demised 
premises,  included  buildings  erected,  and  used  by  the  tenant,  for 
the  purpose  of  trade  and  manufacture,  if  such  buildings  were  let 
into  the  soil,  or  otherwise  fixed  to  the  freehold,  yet  that  it  did  not 
include  them  where,  as  in  the  present  case,  they  rested  upon 
blocks  or  pattens. 
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IVildCf  Serjt.,  undE.  V.  Williams,  who  showed  cause  in  Trinity 
Term,  1839,  argued,  that  the  salt-works  necessarily  included  the 
pans,  as  the  works  would  be  incomplete,  and  the  brine-spring 
useless,  without  such  pans ;  that  the  lessor  in  the  first  lease 
had  contemplated  the  erection  of  such  pans ;  in  the  second 
lease  had  described  them  as  existing;  and,  therefore,  must  be 
considered  as  having  demised  them  under  the  general  descrip- 
tion of  works.  They  were  not  specified  in  the  covenant  to  leave 
in  repair,  because  the  word  ** works"  sufficiently  comprehended 
them,  and  an  enumeration  of  particulars  is  always  pregnant  with 
risk  of  litigation. 

Naylor  v.  Collintje  only  decided  that  certain  articles,  there  the 
subject  of  dispute,  were  not  fixtures;  and  "^Martyr  v.  Bradley  (4,), 
that  in  the  lease  of  a  mill,  mill-stones  would  not  pass  under  the 
word  *'  improvements."  The  question  here  was  as  to  the  meaning 
of  the  defendant's  covenant;  and  as  ten  of  the  pans,  at  least, 
were  taken  under  the  last  lease  of  the  salt-works,  they  must  be- 


(1)  2  B.  R.  764  (1  n.  Bl.  259,  //.). 
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(3)  9  R.  E.  G91  (I  Tauut.  19), 

(4)  9  Bing.  24. 


[  ♦437  I 


842 


1840.    C.  P.     6  BING.  N.  C.  437—438. 


l_AaB« 


Ka&l  of 
Mansfield 

Black- 
burn £. 


[  ♦438  ] 


considered  to  form  a  part  of  those  works  as  macb  as  sails  part 
of  a  windmill. 

Evans  and  Wehby  were  heard  in  support  of  the  rule. 

Cur,  adv.  vult, 

TiNDAL,  Ch.  J.  : 

This  was  an  action  of  covenant  brought  to  recover  damages  for 
the  breach  of  the  covenant  contained  in  a  renewed  lease  of  certain 
salt-works,  whereby  the  lessees  covenanted  to  keep  and  maintain 
in  good  and  sufficient  repair,  ''  the  buildings,  kays,  and  works  then 
standing  and  being  on  the  premises,  and  all  and  every  other  such 
edifices  and  engines  as  should  be  at  any  time  during  the  term 
erected,  set  up,  built,  or  made  in  or  upon  the  demised  premises," 
and  at  the  determination  of  the  term  to  deliver  up  ''all  the  premises 
mentioned  to  be  thereby  demised,  and  all  such  buildings,  kays,  works, 
edifices,  and  engines  in  good  and  complete  repair  and  condition/' 

The  breach  stated  in  the  declaration  was  as  well  for  not  keeping 
in  repair,  as  for  not  delivering  up  in  such  good  repair,  at  the 
determination  of  the  term,  the  buildings,  kays,  works,  edifices,  and 
engines,  but  on  the  contrary,  at  the  determination  of  the  term, 
carrying  away  from  the  premises  divers  articles  and  things 
enumerated  in  the  declaration. 

The  defendant,  as  to  the  pulling  down  and  carrying  away  the 
articles  enumerated,  pleaded  ''that  he  the  defendant  did  not,  at  the 
expiration  of  the  said  term,  *pull  down,  take  down,  dig  up,  tear  up,  or 
carry  away  the  said  buildings,  kays,  works,  edifices,  and  engines, 
or  any  or  either  of  them,  in  manner  and  form,  &c." 

And  as  to  the  residue  of  the  breach  of  covenant,  that  is,  as  to  the 
non-repair  of  the  premises,  the  defendant  paid  money  into  Court, 
averring  that  the  plaintiff  had  not  sustained  any  damages  beyond 
the  sum  so  paid  in.  At  the  trial  the  jury  found  the  first  issue  for 
the  plaintiff,  with  damages  for  the  value  of  the  articles  carried 
away ;  and  they  found  the  second  issue  for  the  defendant ;  the 
learned  Judge  who  tried  the  cause  giving  leave  to  move  to  enter 
the  verdict  on  the  first  issue  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  the  articles  which  had  been  carried  away  by  the 
tenant  did  not  fall  within  the  meaning  of  the  covenant  on  which 
the  action  was  brought. 

The  articles  for  the  removal  of  which  the  action  was  brought, 
consisted  of  certain  salt-pans,  in  which  the  brine  was  manufactured 
into  salt,  and  also  certain  pipes,  by  which  the  brine  was  brought 


VOL.  Liv.]      1810-     C.  p.    6  BING.  N.  C.  438—439. 


843 


from  the  salt-spring  into  the  brine-pits  ;  the  salt-pans  being  made 
of  plates  of  iron,  supported  upon  brickwork,  and  having  rings  on 
their  sides,  by  which  they  were  lifted  off  to  be  repaired ;  the  pipes 
being  metal  pipes,  partly  carried  under  ground,  and  partly  along 
troughs  supported  by  tressells.  No  real  distinction,  however,  appears 
to  us  to  arise  between  the  salt-pans  and  the  pipes.,  as  to  the  applica- 
tion of  the  law  which  we  conceive  to  apply  to  the  present  case. 

If  this  had  been  the  ordinary  case  between  landlord  and  tenant, 
as  to  the  right  of  the  latter  to  remove  fixtures,  or  other  things 
erected  on  the  premises,  at  the  end  of  the  term,  we  should  have 
entertained  no  doubt  but  that  the  salt-pans  had  been  removable  by 
the  tenant,  as  well  from  the  nature  and  description  of  their  annexa- 
tion to  the  freehold,  as  upon  the  doctrine  laid  *down  by  Lord 
Mansfield  in  Lawtoii  v.  Salmon  (i),  **  that  it  would  have  been  a 
different  question  if  the  springs  had  been  let,  and  the  tenant  had 
been  at  the  expense  of  erecting  these  salt-works :  he  might  very 
well  have  said,  *I  leave  the  estate  no  worse  than  I  found  it.'  That 
would  be  for  the  encouragement  and  convenience  of  trade,  and  the 
benefit  of  the  estate." 

But  the  question  before  us  does  not  turn  upon  any  general  rule  of 
law,  but  upon  the  interpretation  of  a  positive  contract  into  which  the 
parties  have  entered  with  each  other ;  and  the  point  we  have  to 
determine  is,  whether  under  that  contract  it  was  the  intention  of 
both  parties,  that  the  salt-pans  should  be  left  at  the  determination  of 
the  term,  or  that  the  tenant  should  have  the  power  to  remove  them. 

The  lease  in  question  is  a  lease  granted  in  1798,  under  a  covenant 
to  renew,  contained  in  a  former  lease  of  1758,  such  former  lease 
being  recited  in  the  renewed  lease,  and  also  set  forth  in  the 
declaration.  The  former  or  original  lease  was  a  demise  of  a  close, 
meadow,  or  parcel  of  land,  and  hill,  and  the  rock  salt,  mines  of  rock 
salt,  and  springs  of  brine  in  the  same,  with  all  the  particular  liberties 
enumerated  in  the  lease,  for  the  purpose  of  establishing  salt-works, 
and  making  salt  for  sale; ''  and  all  such  other  liberties  and  privileges 
as  were  usually  enjoyed  by  the  proprietors  of  rock  salt  pits  or  brine- 
pits  in  or  near  North wich,  in  the  county  of  Chester."  And  it 
appears  from  that  lease  that  it  was  granted  before  the  first  erection 
or  creation  of  the  salt-works,  which  were  to  be  made  and  completed 
by  the  tenants  under  the  powers  given  by  such  lease.  It  further 
contains  a  covenant  on  the  part  of  the  lessors,  within  one  month 
after  the  expiration  thereof,  to  execute  a  new  lease  of  the  said  demised 

(1)  2  IL  K.  704  (1  H.  Bl,  209,  «.)• 
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premises  and  privileges,  *"  and  of  all  the  works,  pits,  kays,  buildings, 
and  engines  to  be  by  them  erected  and  made  on  the  same  premises ;  *' 
importing,  therefore,  that  the  renewed  lease  should  be  a  lease  of  such 
salt-works  as  at  the  date  of  the  renewal  might  have  been  erected, 
made,  and  worked  under  the  former  lease.  The  original  lease  then 
contains  a  covenant  to  pay,  amongst  other  rents,  **  an  additional 
rent  of  7/.  10«.  for  every  salt-pan  which  during  such  further  term 
should  be  erected,  worked,  or  made  use  of  by  the  said  tenants  for 
the  making  of  white  salt/' 

Now  that  a  salt-pan  is  part  of  the  works  necessary  for  the  making 
of  white  salt  from  brine  appears  from  the  lease  itself  to  have  been 
well  understood  by  both  the  contracting  parties ;  it  was  so  essential 
a  part  that  it  forms  the  basis  of  the  calculation  of  the  rent  to  be  paid 
by  the  tenant;  and  further,  this  salt-pan  is  by  the  lease  itself 
described  to  be  "  erected,  worked,  and  made  used  of  by  the  tenants 
in  making  salt/' 

The  renewed  lease,  after  reciting  the  former  lease,  recites  also  the 
fact  that  the  lessees  **  had  erected  and  set  up  divers  engines, 
machines,  roads,  and  other  conveniences,  as  well  for  the  use  and  the 
convenience  as  for  the  managing  and  carrying  on,  at,  in,  or  upon  the 
said  demised  premises,  the  trade  or  business  of  rock  salt  or  salt  rock 
getters  and  refiners,  or  manufacturers  of  white  salt ;  "  and  after  this 
recital,  contains  a  demise  to  the  defendant's  testator  and  the  other 
lessee,  not  only  of  the  close,  meadow,  or  parcel  of  land,  and  hill, 
as  in  the  original  lease,  but  also  a  demise  of  ''  all  and  every 
the  messuages,  dwelling-houses,  wich-housee,  salt-works,  erections, 
buildings,  and  other  matters  and  things  since  made,  at,  in,  or  upon 
or  under  the  said  demised  premises  for  the  use  and  convenience  of 
carrying  on  the  said  demised  trades." 

And  under  this  demise  of  the  salt-works  and  other  *  things  as  they 
were  then  carrying  on,  we  think  must  be  included  all  that  was 
erected  and  set  up  on  the  premises  that  was  essentially  necessary  to 
constitute  a  salt-work,  and  that  such  description  must  include  salt- 
pans, without  which  the  trade  of  a  manufacturer  of  brine  salt  could 
not  be  carried  on  at  all,  and  which  salt-pans,  it  is  to  be  observed, 
are  by  the  very  terms  of  the  lease  described  to  be  **  erected  and  set 
up."  The  language  of  the  lessee's  covenant  for  payment  of  the 
additional  rent  of  7/.  10«.,  is  in  this  respect  clear  and  unambiguous ; 
it  is,  **  for  each  and  every  salt-pan  which  already  hath  l)een,  or 
hereafter  during  the  term  hereby  demised  shall  be  erected  or  set  up 
on  the  said  demised  premises,  or  used  for  the  making  of  white  salt/' 
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The  legal  construction  of  the  words  of  demise  in  the  renewed  lease 
being  therefore  sufiQcient,  as  we  think  they  are,  to  comprise  the 
salt-pans,  **  then  erected  or  set  up  on  the  premises,"  as  a  necessary 
and  constituent  part  of  the  salt-works,  we  think  the  construction  of 
the  covenant  to  yield  and  deliver  up,  at  the  end  of  the  term,  "  all  and 
every  the  premises  demised,"  must  be  equally  large  and  compre- 
hensive, and  must  be  held  to  include  the  salt-pans,  without  which 
the  salt-works  demised  have  lost  their  character  and  use,  and  must 
cease  to  be  salt-works  altogether. 

It  has  been  urged  in  argument,  that  as  the  term  ''  salt-pans " 
occurs  so  repeatedly  in  the  lease,  the  inference  is,  that  the  parties 
would  have  mentioned  them  specifically  byname  in  the  covenant  to 
leave  things  on  the  premises  if  they  had  been  intended  to  be 
comprised  within  it :  but  we  think  the  answer  given  at  the  Bar  is 
sufficient,  that  the  parties  might  avoid  the  expression  of  this  particular 
article,  from  the  apprehension  that  any  others  which  were  necessary 
to  constitute  a  salt- work  might  be  excluded,  because  not  enumerated. 

Looking,  therefore,  to  the  legal  construction  of  the  *covenant,  we 

think  it  comprises  the  salt-pans,  as  a  thing  erected  or  set  up  on  the 

premises,  and  which  is  at  the  same  time  essential  to  the  existence 

of  the  salt-works  demised,  and  consequently  that  the  rule  for  setting 

aside  the  verdict  on  the  first  issue,  and  entering  it  for  the  defendant, 

must  be  discharged.    The  cross  rule  obtained  by  the  plaintiff,  which 

has  now  become   unnecessarv,   must  at  the  same  time  be  also 

discharged. 

Rules  discharged. 
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RICHMOND   V.   NICHOLSON,  Executor  of  Harriet 

Reeves. 

(8  Scott,  134—138 ;  S.  C.  9  L.  J.  (N.  S.)  C.  P.  1.) 

In  trover  against  an  executor,  it  appeared  that  the  watch  which  was  the 
subject-matter  of  the  action  had  been  given  by  the  testatrix  to  one  S.  in 
September,  1837 ;  that  S.  re-delivered  it  to  the  testatrix  in  March,  1838,  for 
the  purpose  of  its  being  pawned  by  her ;  that,  on  its  being  demanded  by  the 
plaintiff  in  December,  1838,  the  testatrix  said  that  she  would  consult  her 
solicitor;  and  that  the  testatrix  died  in  March,  1839 :  Held,  that  this  was 
sufficient  evidence  to  warrant  the  jury  in  finding  a  conversion  within  six 
months  before  the  death. 

This  was  an  action  of  trover  for  a  watch,  brought  against  'the 
defendant  as  executor  of  one  Harriet  Reeves,  deceased.  The 
declaration  stated  that  Harriet  Reeves  died  on  the  27th  March, 


18.39. 
Nov.  5. 


[134] 
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Richmond     1839,  and  alleged  a  conversion  by  her  within  six  calendar  months 
Nicholson,    next  before  her  decease. 

The  defendant  pleaded — first,  that  Harriet  Reeves,  in  her  Ufetime 
and  within  six  calendar  months  next  before  the  time  of  her  death, 
was  not  guilty  of  the  grievances  alleged — secondly,  that  the  plaintiff 
was  not  possessed  of  the  watch  as  of  his  own  property. 

The  cause  was  tried  before  Lord  Denman,  Ch.  J.,  at  the  last 
Assizes  for  the  county  of  Surrey.  In  order  to  prove  the  alleged 
conversion,  the  plaintiff  called  a  witness  who  proved,  that,  in 
December,  1838,  he  in  company  with  the  plaintiff  called  upon 
Harriet  Beeves ;  that  the  plaintiff  demanded  the  watch  of  her,  when 
she  said— **I  shall  not  talk  to  you  any  more,  but  shall  see  my 
solicitor."  It  did  not  appear  whether  or  not  the  testatrix  had  the 
watch  in  her  possession  at  this  time.  It  was  further  proved,  on  the 
part  of  the  defendant,  that  there  had  also  been  a  demand  and 
refusal  in  October,  1837,  and  that,  in  September,  1887,  Harriet 
Eeeves  gave  the  watch  in  question  to  one  Spencer.  Spencer  was 
called :  he  stated  that  he  kept  the  watch  till  March,  1838 ;  that 
Harriet  Eeeves  then  sent  for  him,  and  requested  him  to  let  her 
have  it  "to  make  money  on  it ;  "  that  he  refused  to  pawn  it  for  her, 
but  delivered  it  to  her  for  the  purpose  of  pawning  it. 
[  135  ]  Lord  Denman  told  the  jury,  that,  the  watch  appearing  to  have  got 

into  the  possession  of  Harriet  Reeves  after  the  actual  conversion  in 
September,  1837,  and  the  demand  and  refusal  in  October,  1837,  and, 
for  anything  that  appeared,  remaining  in  her  possession  at  the  time 
of  the  demand  and  refusal  in  December,  1838,  there  was  evidence 
whence  they  might  infer  a  conversion  within  six  months  next  before 
her  decease. 

The  jury  returned  a  verdict  for  the  plaintiff.     Damages  20/. 

Montagu  Chambers  moved  for  a  new  trial,  on  the  grounds  of 
misdirection  and  that  the  verdict  was  not  warranted  by  the 
evidence : 

Where  an  executor  or  administrator  is  sued  in  respect  of  an  injury 

sustained  by  the  tortious  act  of   the  testator  or  intestate,  it   is 

incumbent  on  the  plaintiff  to  show  that  such  injury  was  committed 

within  six  calendar  months  before  such   person's  death :  3  <&  4 

[.M36  ]       Will.  IT.  c.  42,  8.  2  (I).     The  only  proof  the  plaintiff  here  *gave  that 

(1)  Which  enacts  that  *'an  action  of  deceased,  for  any  injury  to  the  real 

trespass  on  the  case,  as  the  case  may  estate  of  such  person  ooininitted  in  his 

be,  may  be  maintained  by  the  execu-  life-time,  for  which  an  action  might 

tors  or  administrators  of  any  person  hare  been  maintained  by  such  penon, 
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the  injury  was  committed  within  six  months  before  the  death  of  the 
testatrix,  was,  the  demand  and  refusal  in  December,  1838.  A 
demand  and  refusal  are  not  evidence  of  a  conversion  at  the  time 
of  the  demand  and  refusal,  but  of  a  prior  conversion :  Walton 
V.  Oirdlestone  (i),  and,  in  order  to  establish  a  conversion  by  a 
mere  demand  and  refusal,  it  must  appear  that  the  chattel  was 
in  the  possession  or  under  the  control  of  the  defendant  at  the 
time  the  demand  is  made.  In  Smith  v.  Young  (2),  in  trover  for 
a  lease,  it  appeared,  that,  when  the  lease  was  demanded,  the 
defendant  said — **  he  would  not  deliver  it  up :  but  it  was  then  in  the 
hands  of  his  attorney,  who  had  a  lien  upon  it  for  a  small  sum  of 
money  due  to  him :  "  it  was  held  that  this  did  not  amount  to  a 
conversion.  "The  defendant,"  said  Lord  Ellenborough,  **  would 
have  been  guilty  of  a  conversion  if  it  had  been  in  his  power  ;  but  the 
intention  is  not  enough.  There  must  be  an  actual  tort.  To  make 
a  demand  and  refusal  suflBcient  evidence  of  a  conversion,  the  party 
when  he  refuses  must  have  it  in  his  power  to  deliver  up  or  to  detain 
the  article  demanded."  It  was  at  all  events,  therefore,  incumbent 
on  the  plaintiff  to  show  that  the  watch  was  in  the  possession  of 
Harriet  Beeves  at  the  time  of  the  demand  in  December,  1838. 


Richmond 

r. 
Nicholson'. 


(TiNDAL,  Ch.  J. :  It  appears  from  Spencer's  evidence  that 
the  watch  came  to  the  hands  of  the  testatrix  in  March,  1838: 
the  presumption  is  that  it  remained  in  her  possession ;  and, 
when  the  subsequent  demand  was  made,  in  December,  1838,  she 
seems  to  have  admitted  that  it  was  still  in  her  hands,  for,  she  said 
she  would  consult  her  solicitor.) 


The  presumption  that  the  watch  remained  in  the  possession  of  the 
testatrix  after  it  had  been  re-delivered  to  her  by  Spencer,  is  rebutted 


so  as  such  injury  shall  have  been 
committed  within  six  calendar  months 
before  the  death  of  such  deceased 
person,  and  provided  such  action  shall 
be  brought  within  one  year  after  the 
death  of  such  person  ;  and  the  damages 
when  recovered  shall  be  part  of  the 
personal  estate  of  such  person :  and  an 
action  of  trespass,  or  trespass  on  the 
case,  as  the  ca:3e  may  be,  may  be 
maintained  against  the  executors  or 
administrators  of  any  person  deceased, 
for  any  wrong  committed  by  him  in 
his  life-time  to  another,  in  respect  of 
his  property,  real  or  x>er8onal,  so  as 


such  injury  shall  have  been  committed 
within  six  calendar  months  before  such 
person*s  death,  and  so  as  such  action 
shall  be  brought  within  six  calendar 
months  after  such  executors  or  adminis- 
trators shall  have  taken  upon  them- 
selves the  administration  of  the  estate 
and  effects  of  such  person ;  and  the 
damages  to  be  recovered  in  such  action 
shall  be  payable  in  like  order  of  adminis- 
tration as  the  simple- contract  debts  of 
such  persons."  See  Powell  v.  Rees^  45 
E.B.747(7Ad.&E1.426;2N.&P.o71). 

(1)  6  B.  &  Aid.  847. 

(2)  1  damp.  439. 
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KicHMOND     by  the   evidence   of  the  particular  .purpose  for  which  it  was  so 
Nicholson,    returned  to  her.     That  should  at  all  events  have  been  specifically- 
left  to  the  jury. 

[  137  ]         TiNDAL,  Ch.  J. : 

The  ground  of  objection  to  the  verdict  in  this  case  is,  that  the 
demand  and  refusal  were  made  under  such  circumstances  that  the 
jury  were  not  warranted  in  inferring  a  conversion  within  six  months 
next  before  the  death  of  the  testatrix  :  and  this  is  bottomed  upon  an 
alleged  omission  on  the  part  of  the  learned  Judge  to  tell  the  jury 
that  there  was  evidence  whence  they  ought  to  assume  that  the  watch 
was  out  of  her  possession  at  the  time  of  the  demand  in  December, 
1888.  Tlie  objection,  however,  comes  too  late,  unless  the  learned 
Judge's  attention  was  called  to  the  point ;  which  it  seems  it  was  not. 
Upon  the  statement  now  made  to  us,  it  does  not  appear  to  me  that 
the  presumption  could  be  any  other  than  one  way.  The  watch  being 
demanded  of  the  testatrix  within  the  six  months,  she  does  not  denv 
that  she  has  it :  and,  there  being  evidence  that  it  came  to  her  hands 
in  March,  1838,  and  nothing  to  show  that  it  ever  got  out  of  her 
possession,  the  presumption  is  that  it  remained  in  her  hands.  I  am 
therefore  of  opinion  that  there  is  no  ground  for  disturbing  the  verdict. 

BOSANQUET,  J. : 

I  see  no  objection  to  the  mode  in  which  the  case  was  presented 
to  the  jury;  nor  does  there  appear  to  me  to  be  any  ground  for 
dissenting  from  their  verdict.  The  watch  was  shown  to  have  been 
in  the  possession  of  the  testatrix  more  than  six  months  before  her 
decease ;  and,  until  the  contrary  was  proved,  the  presumption  would 
be  that  it  so  remained.  When  asked  within  the  six  months  to  give 
it  up,  she  refused :  that  was  clearly  evidence  of  a  conversion  sufficient 
to  support  the  action. 

COLTMAN,  J. : 

I  am  also  of  opinion  that  there  is  no  ground  for  disturbing  the 
verdict  in  this  case.  Had  the  learned  Judge  been  requested  to  put 
the  time  of  the  conversion  specifically  to  the  jury,  he  would  doubtless 
have  done  so  with  such  observations  as  must  have  induced  the  jury 
[  •iss  ]  to  arrive  at  the  same  conclusion  they  have  now  come  *to.  We 
cannot  send  a  cause  down  for  the  purpose  of  having  a  point 
reconsidered,  upon  which  had  the  verdict  been  the  other  way,  we 
should  unquestionably  have  granted  a  new  trial. 


VOL.  Liv.]  1889.     C.  P.     8  SCOTT,  ld8.  849 

ErSKTNE,  J.  :  KlOHMOND 

V. 

I  concur  with  the  rest  of  the  Court  in  thinking  that  the  verdict    Nicholsox. 

was  warranted  by  the  evidence.     None  of  the  facts  were  withdrawn 

from  the  jury. 

Rule  refused. 


PILMORE  V.  HOOD.  i8S9. 

(8  Scott,  180—181;  8.  0.  3  Jur.  1153;  8  Dowl.  P.  C.  21.)  ^^' 

The  Court  refused,  having  regard  to  the  lapse  of  time,  to  set  aside  an         L  '^^  J 
award,  or  to  stay  the  proceedings,  on  the  ground  that  the  arbitrator  had 
been  imposed  upon  by  false  evidence. 

This  was  an  action  on  the  case  for  a  false  representation,  on  the  sale 
of  a  public-house,  called  "  The  Red  Cow,"  in  Long  Lane,  Smithfield, 
as  to  the  quantity  of  business  done.     This  Court  held,  on  demurrer, 
that  the  defendant  was  liable  for  a  false  representation  as  to  the  value 
of  the  business,  made  by  him  to  one  Bowmer,  to  whom  he  had 
contracted  to  sell  the  premises,  and  by  Bowmer  communicated  to  the 
plaintiff,  whom  Bowmer  had  substituted  as  the  purchaser  in  his  stead. 
The  cause  was  referred.   When  the  parties  were  before  the  arbitrator, 
in  February  last,  the  defendant  called  his  wine  and  spirit  merchant 
for   the  purpose  of  proving  the  quantities  of  wines  and  spirits 
purchased  from  him  by  the  defendant  within  a  certain  period  from 
the  time  of  making  the  contract  for  the  sale  of  the  house — the 
amount  of  the  trade  being  estimated  by  the  purchases,  and  not  by  the 
sales.     This  witness  proved  that  he  had  sold  wines  and  spirits  to  the 
defendant  to  a  large  amount,  giving  the  sums  and  dates ;  and  upon 
his  evidence,  the  arbitrator  determined  in  favour  of  the  defendant. 
Upon  an  affidavit  by  the  wine  merchant,   that,  although   the 
quantities  of  wines  and  spirits  deposed  to  by  him  had  in  fact  been 
sold  to  the  defendant,  yet  a  great  portion  of  them  had  not  been 
delivered,  but  remained  in  the  docks  until  long  after  the  sale  of  the 
house,  and  were  then  sold  to  other  persons  ;  and  also  an  affidavit 
by  the  plaintiff  (the  purchaser  of  the  house),  that,  upon  receiving 
information  of  the  fraud  that  had  been  practised  upon  him,  he  went 
to  the  docks,  and  there  saw  a  large  quantity  of  wines  and  spirits 
which  the  arbitrator  had  been  induced  to  believe  had  been  sold  to 
the  defendant,  and  delivered  at  the  house  in  question  before  the 
contract  of  sale,  and  that  the  fraud  had  only  been  disclosed  to  the 
plaintiff  on  the  6th  instant — 

Erie  moved  to  set  aside  the  award,  on  the  ground  that  the        [  I8i  ] 
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PiLMOBS      arbitrator  had  been  induced  by  the  false  evidence  given  before  him 
Hood.        ^o  determine  as  he  did.     But,  as  two  Terms  had  elapsed  since  the 
making  of  the  award,  the  Court  thought  they  could  noli  interfere. 

He  then  submitted  that  the  Court,  at  all  events,  had  power  to 
stay  the  proceedings,  a  gross  fraud  having  been  practised  by  one  of 
its  suitors. 

TiNDAL,  Ch.  J. : 

I  fear  it  would  be  a  dangerous  innovation  upon  the  practice  of 
the  Court  to  permit  a  new  trial  to  be  moved  for  in  Michaelmas  Term, 
the  cause  having  been  tried  in  Hilary  Vacation,  upon  a  suggestion 
of  fraud.  Besides,  the  only  deponent  whose  evidence  amounts  to 
anything  is,  the  wine  merchant,  who  was  himself  a  party  to  the 
fraud.  His  part  in  the  transaction  was  so  discreditable  that  we 
cannot  put  much  faith  in  his  present  statement.  It  seems  that  he 
is  desirous  of  being  on  good  terms  with  "  The  Red  Cow,"  whoever 
might  be  its  proprietor.  The  case  certainly  is  one  of  extreme  hard- 
ship. But,  however  anxious  we  may  be  to  prevent  the  defendant 
from  further  profiting  by  his  fraud,  no  authority  having  been  cited 
to  show  that  the  Court  has  under  similar  circumstances  ever  inter- 
fered after  such  a  lapse  of  time,  I  think  it  would  be  disadvantageous 
to  the  general  administration  of  justice  to  relax  the  rule. 

COLTMAN,  J. : 

After  the  evidence  given  by  him  before  the  arbitrator,  I  really 
think  we  should  be  doing  wrong  to  attach  the  least  credit  to  this 
wine  merchant's  affidavit. 

The  rest  of  the  Court  concurring —  t>  ,       ^.      , 

^  Rule  refused. 


1839.  WAREEN  V.  Sir  J.  C.  ANDERSON,  Bart. 

Nor.  13. 
(8  Scott,  384—385.) 

*  384  1 

*-  In  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  only  proof 

of  the  handwriting  of  the  defendant  was  that  of  a  banker's  clerk,  who  stated, 

that,  two  years  ago  he  saw  a  person  calling  himself  by  the  defendant's 

name  sign  a  book,  that  he  had  never  seen  him  since,  but  that  he  thought 

the  handwriting  was  the  same,  and  had  since  seen  cheques  bearing  the  same 

signatiu*o :  Held,  that  this  was  eyidence  to  go  to  the  jury. 

Assumpsit  by  an  indorsee  against  the  defendant  as  the  acceptor 
of  certain  bills  of  exchange. 

Pleas :  first,  that  the  defendant  did  not  accept ;  secondly,  that 
the  bills  were  made  in  blank,  and  placed  for  the  purpose  of  discount 
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in  the  hands  of  certain  persons,  *by  whom  they  were  negotiated      Warben 
without  authority  and  without  consideration.  Anderson. 

At  the  trial,  before  Erskine,  J.,  at  the  sittings  at  Westminster  in  [  *S85  ] 
the  present  Term,  the  only  evidence  to  show  that  the  acceptance  of 
the  bills  was  in  the  handwriting  of  the  defendant,  was  that  of  a 
clerk  in  Coutts's  banking-house,  who  stated,  that,  two  years  since, 
he  saw  a  person  calling  himself  Sir  J.  G.  Anderson,  Bart.,  enter  his 
name  in  a  book  there  as  **  J.  C.  Anderson ;  "  that  he  did  not  know 
the  individual,  and  had  never  seen  either  him  or  the  book  since  : 
and,  on  being  shown  the  bills  in  question,  he  said  he  thought  the 
handwriting  the  same  as  that  in  the  book,  and  that  he  had  since 
seen  cheques  similarly  signed  pass  through  the  banking-house. 

On  the  part  of  the  defendant,  it  was  submitted  that  this  was  not 
evidence  to  go  to  the  jury ;  and  the  learned  Judge  was  called  upon 
to  nonsuit  the  plaintiff.  The  case  was  however  left  to  the  jury,  who 
returned  a  verdict  for  the  plaintiff. 

Andrews,  Serjt.,  now  moved  for  a  nonsuit  or  a  new  trial,  on  the 
ground  suggested  at  the  trial. 

Per  Curiam  : 

The  evidence  of  handwriting  was  certainly  extremely  slender ; 
but  we  are  not  prepared  to  say  that  it  was  an  absolute  blank. 

Rule  refused. 


PRACTICE  CASES. 


8WINBURN  V.  HEWITT.  im 

(7  Dowling,  Pr.  Ca,s.  314—315;  S.  C.  3  Jur.  10.)  {^^ 

The  Coui*t  will  not  entertain  a  question  as  to  the  mode  in  which  an 
allocatm*  has  been  obtained,  when  an  application  is  made  to  compel  an 
attorney  to  pay  the  costs  of  taxation. 

When  such  an  application  is  made,  the  Court  will  not  allow  items  to  be 
added  to  the  bill,  which  has  been  taxed. 

However  small  the  sum  is  beyond  one-sixth,  which  is  taken  off  on  taxation, 
the  attorney  is  equally  liable. 

TUESIGER  showed  cause  against  a  rule,  obtained  by  Piatt,  requir- 
ing the  plaintiff's  attorney  to  pay  the  costs  of  taxing  his  bill,  a  sixth 
of  its  amount  having  been  taken  off  on  taxation.  The  affidavits 
disclosed,  that  the  bill  delivered  amounted  to  19/.  48.  6d.,  and  a 
sum  of  3/.  4*.  6(/.  had  been  taxed  off  it,  thus  reducing  the  amount 
by  livepence  more  than  one-sixth.      The  affidavits  in  answer  to 

54—2 
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SwiNBUftN  those  in  support  of  the  rule,  alleged  that  the  allocatur  had  been 
Hewitt,  improperly  obtained  contrary  to  an  agreement  between  the  parties. 
It  was  also  stated  that  a  sum  of  8s.  4^.  ought  to  have  been  added, 
for  that  sum  had,  by  mistake,  been  omitted  in  the  bill  delivered. 
Under  these  circumstances,  it  was  contended  that  this  was  not  a 
case  coming  within  the  meaning  of  the  statute  of  2  Geo.  II.  c.  23  (i). 

Piatt,  in  support  of  the  rule,  submitted  that  the  Court  could 
not,  in  the  present  stage  of  the  proceedings,  inquire  into  the 
question  as  to  the  mode  in  which  the  allocatur  was  obtained.  That 
ought  to  form  the  subject  of  a  separate  application  to  set  aside  the 
allocatur,  and  then  an  opportunity  would  be  afforded  of  answering 
the  charge  of  suggested  impropriety.  The  attorney  was  bound  by 
[  •316  ]  *the  bill  which  he  had  delivered,  and  could  not  now  be  permitted 
to  introduce  additional  items. 

LiTTLBDALE,  J.  : 

It  appears  that  one-sixth  of  the  bill,  as  delivered  in  the  first 
instance,  has  been  taxed  oif.  Now,  it  was  incumbent  on  the 
attorney  to  bring  forward  before  the  Master  all  the  items  he  wished 
to  add  to  his  bill  as  delivered,  and,  if  necessary,  he  might  have 
obtained  more  time  on  the  taxation ;  he  cannot,  therefore,  now* 
insist  on  the  right  to  add  the  item  of  Ss.  4tiL  to  the  bill.  It  is  quite 
immaterial  whether  only  5d.  or  5/.  more  than  the  sixth  has  been 
struck  off  on  taxation.  The  allocatur  has  been  obtained  on  that 
taxation,  and  a  question  has  been  raised  whether  it  can  be  opened, 
it  being  alleged  that  there  has  been  fraud  in  obtaining  it,  as  it  was 
contrary  to  an  agreement  between  the  parties.  If  this  had  been  an 
application  to  set  aside  the  allocatur,  such  a  question  might  be 
raised  ;  but  as  the  allocatur  now  stands,  I  think  I  am  bound  to  act 
on  it.     This  rule  must  therefore  be  made  absolute. 

Rule  absolute. 


^^  CAENABY  V.  WELBY  and  Others. 

[  315  ]  (7  DowHng,  Pr.  Cas.  315-317  ;  S.  C.  1  W.  W.  &  H.  411 ;  2  Jiir.  966.) 

Where  an  unsuccessful  defendant  in  an  action  of  ejectment,  brings  an 
action  against  the  lessor  of  the  plaintiff  for  seizing  goods  on  the  laud  in 
([uestion  and  is  nonsuited,  but  obtains  a  rule  for  a  new  trial,  the  Couii  will 
not  stay  proceedings  on  that  rule,  until  the  costs  of  the  ejectment  are  paid. 

Hi'MPREY  showed  cause  against  a  rule  «/«/,  obtained  by  Hihlyaril^ 
for  staying  proceedings  on  a  rule  nisi  for  a  new  trial  obtained  in  tlie 

(1)  yee  now  6  &  7  Vict.  c.  73,  s.  37.— B.  C. 
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present  case,  until  the  costs  of  a  previous  action  of  ejectment  had  been  Cabkabv 
paid.  It  appeared,  from  the  affidavits,  that  an  action  of  ejectment  wklbt. 
had  been  brought  by  a  person  named  Ostler,  in  the  names  of  himself 
and  three  others,  against  one  of  his  tenants.  Ostler  was  the  real 
plaintiff,  and  had  guaranteed  the  other  lessors  against  costs.  The 
action  was  defended  by  a  person  *named  Carnaby,  who  claimed  the  [  ♦316  ] 
land  in  question  under  an  alleged  purchase  from  the  tenant.  A 
verdict  was  found  in  favour  of  the  lessors  of  the  plaintiff.  Subse- 
quently the  stock  on  the  premises  was  seized  by  the  sheriff,  under 
a  writ  otfi.fa.f  at  the  suit  of  Ostler.  Carnaby  claimed  this  stock, 
alleging  that  he  had  purchased  it  from  the  tenant,  and  accordingly 
brought  an  action  of  trespass  against  the  sheriff.  In  the  action  he 
was  nonsuited,  but  a  rule  nisi  for  a  new  trial  was  obtained.  That 
rule  was  still  pending.  In  both  actions  Ostler  was  the  party  really 
interested.  The  object  of  the  present  application  was  to  stay  the 
proceedings  on  the  rule  until  the  costs  of  the  ejectment  had 
been  paid. 

Hnmfi'vy  contended,  that  although  in  the  cases  of  O'Conncn-  v. 
Murphy  (i),  and  Mitchell  y.  Oklfield  (2),  the  costs  of  cross  actions  had 
been  allowed  to  be  set-off  against  each  other,  proceedings  had  never 
been  directed  to  be  stayed  under  such  circumstances  as  those  in  the 
pi-esent  case.  Where  a  plaintiff  who  had  been  nonsuited  in  one  action, 
l)rought  a  second  for  the  same  cause,  proceedings  were  stayed  in 
the  latter,  until  the  costs  of  the  former  had  been  paid.  That  was, 
however,  quite  a  different  case  from  the  present.  Here  the  parties 
could  not  be  substantially  the  same  in  both  actions. 

J.  Hildyard,  in  support  of  the  rule,  contended,  that  if  Ostler 
had  a  right  to  set-off  the  costs  of  one  action  against  the  costs  of 
the  other,  he  was  entitled  to  succeed  from  restraining  Carnaby  from 
proceeding  with  the  second  action.  The  right  to  set-off  the  costs 
was  the  proper  test  for  determining  the  present  rule.  It  was  con- 
ceded, on  the  other  side,  that  there  was  such  a  right,  and  therefore, 
the  present  rule  ought  to  be  made  absolute. 

LiTTLEDALE,  J.  : 

Three  points,  bearing  on  this  case,  *I  think  are  very  clear  :  first,       [  *m  ] 
that  the  Courts  will  stay  the  proceedings  in  a  second  action  on  the 
same  subject-matter  between  the  same  parties,  until  the  costs  of  a 

(1)  1  H.  Bl.  657.  (2)  2  R.  E.  342  (4  T.  B.  123). 
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CARNABY  former  action,  in  which  the  plaintiff  has  failed,  are  paid  ;  secondly, 
Wblby.  ^^  costs  have  been  incurred  by  the  defendant  in  one  action,  and  a 
cross  action  is  brought  between  the  same  parties,  the  Courts  will 
allow  the  costs  in  the  one  to  be  set-off,  on  taxation,  against  the  costs 
in  the  other;  thirdly,  where  the  parties  are  not  nominally  the 
same  on  the  record,  yet,  if  in  fact  the  parties  really  concerned  are 
substantially  the  same,  the  Courts  will,  in  such  cases,  also  exercise 
a  similar  jurisdiction.  Assuming  this,  let  us  see  what  will  follow, 
if  Ostler  is  taken  to  be  the  sole  lessor  of  the  plaintiff,  in  the  action 
of  ejectment,  and  the  sole  defendant  in  the  action  of  trespass. 
Then  there  will  have  been  an  action  of  ejectment  in  which  Ostler 
has  succeeded,  and  in  which  he  might  have  had,  but  has  not  had, 
execution  for  his  costs ;  and  an  action  of  trespass  has  been  brought 
against  him  for  seizing  Carnaby's  goods.  Now,  although  these 
actions  arise  out  of  the  same  transaction  relating  to  the  land,  yet  I 
cannot  see  the  difference,  as  to  staying  the  proceedings,  between 
this  case  and  that  where  the  one  party  brings  an  action  on  a  bill  of 
exchange,  and  the  other  on  a  warranty  of  a  horse.  Now,  suppose 
the  plaintiff  to  recover  in  an  action,  then  a  cross  action  to  be 
brought,  on  the  trial  of  which  the  plaintiff  having  failed,  applies 
for  a  new  trial,  and  then  an  application  is  made  to  stay  the  pro- 
ceedings until  the  co8t&:of  the  former  action  are  paid.  I  think 
there  is  no  case  where  such  application  has  been  acceded  to,  or  that 
it  would  be  at  all  conformable  to  the  rule  which  is  acted  on,  were 
the  Court  to  stay  proceedings  until  the  costs  are  paid.  This  rule 
must,  therefore,  be  discharged,  but  without  costs. 

Rule  discharged. 


1838.  GIBBS  V.  GOLES. 

r  ggr  "i  (7  Bowling,  Pr.  Cas.  325.) 

A  defendant  is  not  entitled  on  a  motion  for  costs  of  the  day  to  stay  the 
plaintiff's  proceedings,  until  such  costs  are  paid. 

In  this  case,  the  plaintiff  had  given  notice  of  trial,  and  afterwards 
had  withdrawn  his  record. 

Ilocigms  now  moved,  on  the  part  of  the  defendant,  for  a  rule 
calling  on  the  plaintiff  to  show  cause  why  he  should  not  pay  the 
costs  of  the  day,  for  not  proceeding  to  trial,  and  wh}'  his 
proceedings  should  not  be  staid,  until  such  costs  were  paid. 
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t 

Little  DALE,  J. :  Gibbs 

.'V, 

You  are  entitled  to  have  a  rule  for  payment  of  the  costs  of  the       GoLKd. 
day,  but  you  cannot  stay  the  plaintiff's  proceedings  until  payment 
of  those  costs. 

Rule  granted  accordingly. 


EVERING  V.  CHIFFENDEN.  i839. 


(7  DowUng,  Pr.  Cas.  536—537  ;  S.  C.  1  W.  W.  &  H.  560 ;  3  Jur.  288.)  r  535  -i 

A  defendant  cannot  compel  a  plaintiff,  who  is  a  lieutenant  in  the  Navy, 
and  holds  the  offices  of  port  captain  and  harbour  mg^ter,  in  the  island  of 
Barbadoes,  to  give  security  for  costs. 

It  is  not  necessary  that  it  should  appear  on  the  face  of  the  plaintiff's 
affidavit,  that  he  is  an  Englishman. 

Oqle  showed  cause  against  a  rule  ni«i.,  obtained  by  Channel^  for 
compelling  the  plaintiff  to  give  security  for  costs,  on  the  ground 
that  he  was  resident  abroad.  The  affidavit  on  which  cause  was 
shown,  stated,  that  the  plaintiff  was  a  lieutenant  in  her  Majesty's 
Navy,  and  held  the  offices  of  port  captain  and  harbour  master,  in 
the  Island  of  Barbadoes,  under  the  British  Government.  The 
performance  of  the  duties  attached  to  those  latter  offices  rendered 
his  residence  abroad  necessary.  Being  thus  absent  from  the 
country,  on  account  of  his  official  capacity,  he  was  not  compellable 
to  give  security  for  costs.  The  case  of  O'Laivler  v.  Macdonald  (1), 
was  cited,  in  which  it  was  held,  that  a  British  officer,  serving 
abroad,  even  under  a  *foreign  power,  could  not  be  compelled  to  [  ♦537  ] 
give  security  for  costs.  Lord  Nugent  v.  Harcourt  (2),  was  also  cited. 
There  it  was  held,  that  a  commissioner  of  the  Ionian  Islands, 
filling  his  office  out  of  England,  is  not  compellable  to  find  security 
for  costs,  when  plaintiff. 

Channellj  in  support  of  the  rule,  admitted  that  a  defendant 
could  not  compel  a  British  subject  to  give  security  for  costs  while 
holding  a  commission  in  the  Navy,  and  residence  abroad  on  that 
account.  Here,  however,  it  did  not  appear  that  his  residence 
abroad  was  connected  with  his  duties  as  an  officer  in  the  Navy.  It 
ought  also  to  appear,  that  the  plaintiff  was  an  Englishman.  If  he 
was  not,  holding  an  office  abroad,  under  the  Government,  the 
Court  could  not  excuse  him  from  giving  security  for  costs.     For 

(1)  21   R,   R.   524   (8  Taunt,   736;  (1)  39  R.  R.  892  (2  Dowl.  P.  C.  578). 

3  Mooi-e,  77)» 
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EvERi'No      anything  that  appeared  on  the  affidavits  the  plaintiff  was  a  person 
Chiffbn-     voluntarily  residing  abroad,  and,  therefore,  he  must  give  security 
^^^'        for  costs,  in  accordance  with  the  ordinary  rule. 

Pattbson,  J. : 

I  considered  this  point  very  much  in  the  case  of  Lord  Nugent  v. 
Harcourt.  I  think,  in  the  present  case,  I  cannot  take  it  that  the 
plaintiff  is  a  foreigner.  Primd  facie,  when  it  is  said  that  he  is  a 
resident  abroad,  in  the  service  of  the  Crown,  it  must  be  supposed 
that  he  is  an  Englishman.  If,  then,  he  is  so,  he  is  resident  abroad 
for  a  temporary  purpose,  in  the  service  of  her  Majesty ;  and  I  do 
not  see  the  difference  between  this  case  and  that  of  Lord  Nugent  v. 
Harcourt,  In  that  case  I  had  a  difficulty  in  deciding  this  point, 
and  I  think  I  spoke  to  the  other  Judges,  although  it  does  not 
appear  in  the  report  of  the  case.  This  is  not  a  case  of  voluntary 
absence  from  the  country,  but  the  plaintiff  is  fulfilling  a  duty 
which,  I  take  it,  is  always  performed  by  a  naval  officer.  This  rule 
must,  therefore,  be  discharged,  and  with  costs,  as  in  that  case. 

Ride  discharged,  with  costs. 


1889.  MORGAN  V.  EASTWICK. 

r  TiT]  (7  Bowling,  Pr.  Cas.  543—546.) 

A  pauper  is  entitled  to  his  costs,  from  the  commencement  of  an  action, 
although  he  is  admitted  to  sue  in  that  character,  in  the  progress  of  the  suit, 
and,  therefore,  the  defendant  cannot  stay  proceedings  on  payment  of  the 
debt  only. 

HuMFREY  showed  cause  against  a  rule  nisi,  obtained  by  BuH,  for 
allowing  the  plaintiff  his  costs  in  this  cause,  and  referring  it  to  the 
Master,  pursuant  to  a  Judge's  order  already  made.  It  appeared, 
from  the  affidavits,  that  the  present  action  had  been  commenced  in 
the  ordinary  way  by  the  plaintiff.  He  afterwards  obtained  the  usual 
order  of  a  Judge  to  admit  him  to  sue  in  forma  pauperis.  The 
defendant  not  being  desirous  of  litigating  the  question  of  his 
liability  to  the  claim  set  up  with  a  pauper,  took  out  a  summons  to 
stay  the  plaintiff's  proceedings,  on  payment  of  the  debt  without 
costs.  The  summons  was  attended,  and  opposed  on  the  ground  that 
such  an  order  could  not  be  made.  In  support  of  the  order  it  was 
contended,  that  if  the  plaintiff  had  commenced  his  action  as  a 
pauper,  the  defendant  would  not  have  defended  it ;  and,  therefore, 
an  inquiry  ought  to  be  made  as  to  what  time  the  poverty  of  the 
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plaintiff  arose,  as  the  costs  now  sought  to  be  enforced  against  the      Mobqan 
defendant  would  not  have  been  incurred.    An  order  was  made,     eastwick. 
staying  proceedings  in  the  action  on  payment  of  the  debt,  and 
referring  the  question  of  costs  to  the  Master.     Several  attendances 
took  place  before  him,  when  he  required  an  affidavit  of  the  plaintiff's 
circumstances  at  the  time  of  commencing  the  action.  No  satisfactory 
affidavit  was  produced,  and  the  Master  ultimately  taxed  the  plaintiff's 
costs  at  the  nominal  amount  of  3«.  4d.     Hnmfrey  contended  that  it 
was  reasonable  for  the  Master  to  require  the  affidavit  in  question, 
when  a  subject  of  costs  was  referred  to  him  by  the  Judge's  *order.       [  •544  ] 
Had  it  not  been  for  the  misconduct  of  the  plaintiff,  the  costs  in 
question  would  not  have  been  incurred. 

Butt,  in  support  of  the  rule,  contended,  that  the  plaintiff  had  a 
right  to  his  costs,  as  well  as  the  debt,  when  the  defendant  stayed  the 
proceedings.  The  fact  of  the  plaintiff  being  admitted  to  sue  as  a 
pauper  after  the  commencement  of  the  cause,  did  not  interfere  with 
the  question.  No  right  existed,  on  the  part  of  the  Master,  to  require 
the  plaintiff  to  make  the  affidavit  in  question. 

Coleridge,  J. : 

I  think  that  this  rule  must  be  made  absolute.  If  the  plaintiff  had 
sued  as  a  pauper  in  the  first  instance,  and  had  succeeded  in  the 
action,  he  would  have  been  entitled  to  recover  costs.  But  instead 
of  doing  so,  the  plaintiff  obtained  an  order  to  sue  as  a  pauper  in  the 
course  of  the  cause ;  and  if  he  had  gone  on  with  the  action  to  a 
conclusion,  and  had  succeeded,  he  would,  in  the  same  way,  have  had 
all  the  benefit  of  the  order  to  sue  as  a  pauper,  and  would  have 
obtained  costs ;  and  the  defendant  would  not  have  been  damnified 
by  that  order  having  been  obtained  in  the  course  of  the  cause,  and 
not  in  the  first  instance.  That  would  have  been  the  case  if  the 
action  had  proceeded  to  a  conclusion,  and  the  plaintiff  had  succeeded ; 
but  instead  of  that,  the  defendant  asks  to  be  allowed  to  stay  the 
proceedings  on  payment  of  the  debt  alone,  without  the  costs.  An 
application  for  that  purpose  was  opposed,  and  the  matter  was  then 
referred  to  the  Master,  and  I  must  take  it,  that  it  was  intended  to  be 
referred  for  the  purpose  of  inquiring  into  the  facts  which  were 
alleged  as  a  reason  why  the  defendant  should  not  pay  the  costs.  I 
will  take  it  that  they  were  inquired  into,  and  I  will  also  take  it,  that 
the  answer,  on  the  part  of  the  plaintiff,  was  the  most  unsatisfactory 
one  that  could  be,  still  that  will  not  alter  the  legal  conclusion  to 
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MoBOAN      which  1  must  come.     It  will  not  aflfect  the  question  of  costs ;  for  the 

eastwick.    order  to  sue  as   a  pauper  is  one,  which,  by  law,   entitles    *the 

f  ♦545  J       plaintiff  to  receive  costs,  but  not  to  pay  them.   I  admit  the  hardship 

of  this  decision  on  the  defendant,  who  might  have  paid  the  debt  in 

the  first  instance,  had  the  plaintiff  sued  as  a   pauper  from  the 

beginning.     By  his  not  doing  so,  the  defendant  has  been  subjected 

to  costs,  which,  in  the  other  case,  he  would  not  have  incurred ;  yet 

still,  though  the  order  to  sue  as  a  pauper  is  made  ex  parte,  the 

defendant  should  have  applied  to  have  it  discharged,  unless  the 

defendant  would  submit  to  some  equitable  terms.     The  rule  must, 

therefore,  be  made  absolute,  but  the  costs  of  this  motion  cannot  be 

allowed  to  the  plaintiff. 

Ride  absolute  mthoui  costs. 


]^'  WINTLE  V.  LORD  CHETWYND(l). 

[  654  ]  (7  Bowling,  Pr.  Cas.  554--oo5  ;  S.  C.  1  W.  W.  &  H.  581.) 

If  a  sheriff  returns  to  a  writ  of  fi.  fa,  a  seizure  under  that  and  another 
writ,  it  is  bad. 

Where  there  are  two  writs,  and  the  goods  remain  in  the  sheriff's  hands, 
for  want  of  buyers,  he  most  make  some  return  as  to  the  value  of  the  goods, 
although  he  will  not  be  bound  by  the  amount  stated. 

Byles  showed  cause  against  a  rule  nisi,  obtained  by  Hoggins, 
for  setting  aside  the  return  of  the  sheriff  of  Oxfordshire  to  a  writ  of 

Ji.fa.,  issued  against  the  goods  of  the  defendant.  The  return  was 
in  these  terms  :  '*  By  virtue  of  this  writ,  and  of  another  writ  ot^fieri 

facias,  to  me  delivered  prior  to  the  receipt  of  this  writ,  I  have  seized, 
and  taken  in  execution,  goods  and  chattels  of  the  within  named 
defendant,  which  remain  in  my  hands  unsold,  for  want  of  buyers ; 
value  uncertain.''  To  this  return  there  were  two  objections.  The 
first  was,  that  the  amount  directed  to  be  levied  under  the  hrst  Ji.  fa. 
was  not  stated  ;  the  second,  that  the  value  of  the  goods  seized  was 
omitted.  As  to  the  first  objection,  it  was  unnecessary  to  state  the 
amount  required  to  be  levied,  because  it  was  useless  to  the  plaintiff, 
and  which  the  latter  had  no  right  to  have  stated.  As  to  the  second 
objection,  the  only  value  which  could  be  returned  was  the  estimated 
value,  which  was  immaterial,  since  the  goods  might  afterwards  sell 
for  less,  and  the  sheriff  would  not  be  bound  by  the  amount  of  his 
estimate :  Slyv,  Finch  (2).    The  case  of  Rnston  v.  Hatfield  (3),  seemed 

(1)  See  the  report  on  the  subsequent  (2)  Cro.  Jac.  514;  2  Rol.  Rep.  57; 

return,  in  52  R.  R.  438  (11  Ad.  &  El.      Qodb.  276. 
639).— B.  C.  (3)  3  B.  &  Aid.  204. 
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to  show  that  a  return  of  ** value  unknown**  was  good;  as  there, 
although  the  decision  proceeded  on  another  point,  no  objection  was 
made  to  the  return. 

Hoggins,  in  support  of  the  rule  contended,  that  the  return  could 
not  be  held  good,  as  it  did  not  state  under  which  of  the  writs  the 
seizure  had  been  effected.  As  to  the  amount  for  which  the  previous 
writ  oi  fi.fa.  had  issued,  the  plaintiff  had  a  right  to  know,  in  order 
to  determine  whether  it  would  be  worth  issuing  a  writ  of  venditioni 
(wponas.  That  objection  rendered  the  one  as  *to  the  value  stronger, 
because,  unless  some  estimate  was  given  of  the  value  of  the  goods, 
it  was  impossible  for  the  plaintiflf  adequately  to  determine  what 
course  it  would  be  proper  for  him  to  pursue. 

Patteson,  J. : 

It  seems  to  me  that  there  is  a  vice  in  this  return  w^hich  has  not 
been  sufficiently  alluded  to,  namely,  that  the  sheriff  cannot  return 
that  he  has  seized  goods  by  virtue  of  two  writs.  He  cannot  do  that. 
It  is  impossible  that  he  can  seize  under  two,  as  one  of  them  must 
have  a  priority.  He  ought  to  state  expressly  that  he  has  or  has  not 
seized  goods  under  the  writ.  I  think,  also,  that  this  return  is  bad, 
on  the  ground  that  it  does  not  state  the  value  of  the  goods  seized. 
Where  there  are  two  writs,  though  the  sheriff  would  not  be  bound 
by  the  precise  value  which  he  returns  the  goods  to  be  of,  yet  he 
must  make  a  return  as  to  their  value  as  well  as  he  can. 

little  absohttr. 

Ex  PARTE  EOBINS. 

(7  Bowling,  Pr.  Cos.  566—569 ;  S.  C.  1  W.  W.  &  H.  578 ;  3  Jur.  103.) 

The  Court  refused  a  mandamus  to  a  Railway  Company,  to  compel  them  to 
convey  goods  along  their  rail,  no  clause  in  their  Act  of  incorporation  I'equiring 
them  to  carry  all  goods  offered  for  conveyance,  although  they  had  agreed 
with  certain  persons  to  carry  their  goods,  to  the  exclusion  of  all  others. 

A  manflamva  will  not  be  granted  to  enforce  the  general  law  of  the  land, 
if  an  action  will  lie,  although  in  some  cases  it  will  be  granted,  even  where 
an  indictment  may  be  preferred. 

r.  La'^  applied  for  a  rule  to  show  cause  why  a  writ  of  mandamus 
should  not  issue,  directed  to  the  London  and  Birmingham  Railway 
Company,  to  compel  them  to  convey  along  their  Railway,  in  their 
carriages,  certain  goods  of  Messrs.  Robins,  who  were  carriers,  and 
at  whose  instance  the  application  was  made.  By  the  3  &  4  Will.  IV. 
c.  36,  the  Company  was  incorporated,  and  after  the  completion  of 
the  line,  advertisements  were  put  forth  that  the  Company  had  made 
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Ex  parte  arrangements  by  which  goods  might  be  conveyed  to  the  various 
places  along  the  line.  Messrs.  Robins  applied  to  the  Company  to 
have  their  goods  conveyed  in  the  Company's  carriages.  This  had, 
however,  been  refused,  although  the  Company  had  entered  into 
arrangements  with  another  firm  of  carriers  to  convey  their  goods 
only.  The  result  of  this  was  to  give  a  monopoly  to  that  firm  for  the 
conveyance  of  goods  along  that  line  of  road.  The  Act  incorporating 
the  Company  did  not  contain  any  clause  which  compelled  them  to 
convey  all  goods  sent  for  that  purpose.  Lee  contended,  that 
although  no  such  clause  existed,  the  Company  had  no  right  to 
grant  any  other  carriers  the  preference  which  existed  in  the  present 
case.  The  preamble  of  the  Act,  incorporating  the  Company,  set 
forth,  as  one  of  the  grounds  of  the  incorporation,  the  conveniences 
resulting  from  conveying  goods  and  merchandize  from  London  to 
Birmingham.  If  the  Company  were  not  compelled  to  carry  the 
goods  of  all  persons  desirous  of  transmitting  them,  but  were  allowed 
to  grant  such  a  monopoly  as  now  shown,  the  object  of  the 
Legislature,  in  granting  the  extraordinary  powers  possessed  by  the 
Company,  would  be  completely  frustrated.  Supposing  another 
remedy,  either  by  action  or  indictment,  to  be  open  to  the  applicant, 
still  it  could  not  be  so  effective  as  a  mandamus.  Under  the  peculiar 
circumstances  of  this  case  the  Court  would  be  disposed  to  grant  the 

r  *567  ]  writ.  *He  cited  Hex  v.  The  Commissioners  of  Dean  Invlosure  (i), 
and  Rex  v.  The  Severn  and  Wye  Railway  Company  (2).  In  the  latter 
case,  the  language  of  Mr.  Justice  Best  was  peculiarly  appUcable. 
His  Lordship  said,  "both  upon  principle  and  authority,  I  am  of 
opinion  that  the  Court  ought  to  grant  this  mandamus.  Numerous 
applications  are  made  to  Parliament  by  speculative  individuals,  to 
form  these  navigable  canals  and  railways  :  great  public  benefits  are 
held  out  as  an  inducement  to  the  Legislature  to  sanction  these 
undertakings ;  and  when  their  sanction  is  obtained,  is  it  to  be 
permitted  to  these  persons  to  say,  that  they  will  do  only  that  which 
is  beneficial  to  themselves,  and  disregard  entirely  the  interests  of 
the  public  ?  It  has  been  argued,  in  this  case,  that  there  is  a  specific 
remedy  by  indictment,  and  that,  therefore,  we  ought  not  to  grant  a 
mandamus.  I  think,  however,  that  that  objection  ought  not  to 
prevail  in  this  case,  for  an  indictment  does  not  afford  a  remedy- 
equally  effectual  to  compel  the  reinstating  of  the  road,  which  is  the 
purpose  to  be  answered  by  the  granting  of  this  writ "  (3). 

(1 )  2  M.  &  S.  80.  (3)  The  sections  in  the  Act  of  Parlia- 

(2)  21  B.  B.  433  (2  B.  &  Aid.  646).  ment,  which  werecited, were,"  Whereas 
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Patteson,  J. : 

I  wish  this  case  had  been  moved  earlier  in  the  Term,  so  that  I 
might  have  spoken  to  the  other  J  udges  ;  but,  however,  it  seems  to 
me,  that  I  should  only  do  a  great  injury  to  the  applicants  if  I  was 
to  grant  their  application,  as  it  would  be  impossible  to  sustain  the 
mandamus.  It  would  only,  therefore,  be  a  delay  to  the  applicants 
in  seeking  any  other  remedy  that  they  may  have.  A  mandamus,  if 
granted  at  all,  must  be  to  do  something  which  the  Company  are 
required  to  do  by  the  Act  of  Parliament,  not  something  which  they 
are  required  to  do  by  the  general  law  of  the  land.  Now  it  is 
admitted  that  there  is  no  clause  in  the  Act  requiring  the  Company 
to  take  the  goods  of  all  persons  who  present  them  for  conveyance, 
in  the  carriages  of  the  Company  ;  and  indeed  the  Act  seems  rather 
to  negative  such  an  obligation.  The  171st  section  authorizes  all 
persons  to  use  the  railway  with  carriages  properly  constructed,  on 
payment  of  certain  rates  ;  and  it  seems,  therefore,  that  the  present 
applicants  may  make  carriages  of  their  own,  and  may  require  the 
Company  to  allow  them  to  be  conveyed  along  the  railroad.  By  the 
174th  section,  the  Company  are  empowered,  not  required,  to  provide 


Ex  parte 
Robins. 

[668  I 


the  making  a  railway,  with  proper 
works  and  conveniences  connected 
therewith,  for  the  carriage  of  pas- 
sengers, goods,  and  merchandize,  from 
London  to  Biimingham,  will  prove  of 
great  public  advantage,  by  opening  an 
additional,  cheap,  certain,  and  expedi- 
tious communication,  between  the 
metropolis,  the  port  of  London,  and  the 
large  manufacturing  town  and  neigh- 
bourhood of  Birmingham  aforesaid, 
and  will,  at  the  same  time,  facilitate 
the  means  of  transit  and  traffic  for 
passengers,  goods,  and  merchandize 
between  those  places  and  the  adjacent 
districts,  and  the  seveiul  intermediate 
towns  and  places,"  &c.  By  s.  171,"  that 
all  persons  shall  have  free  liberty  to 
pass  along  and  upon,  and  to  use  and 
employ  the  said  railway,  with  cai-riages 
properly  constructed,  as  by  this  Act 
dii'ected,  upon  payment  only  of  such 
rates  and  tolls  as  shall  be  demanded  by 
the  said  Company,  not  exceeding  the 
respective  rates  or  tolls  by  this  Act 
authorized,  and  subject  to  the  miles 
and  regulations  which  shall  from  time 
to  time  be  made  by  the  said  Company, 
or  by  the  said  directors,  by  virtue  of 


the  powers  to  them  respectively,  by 
this  Act  granted."  Then  by  s.  172,  it 
was  further  enacted,  '*  that  it  shall  be 
lawful  for  the  said  Company  to  demand, 
receive,  and  recover,  to  and  for  the  use 
and  benefit  of  the  said  Company,  for 
the  tonnage  of  all  articles,  matters  and 
things,  which  shall  be  conveyed  upon 
or  along  the  said  railway,  any  I'ates  or 
tolls,  not  exceeding  the  follovring." 
Amongst  these  tolls  was  this,  **  For  all 
cotton  and  other  wools,  hides,  drugs, 
manufactiu'ed  goods,  and  all  other 
wares,  merchandize,  articles,  mattei*8, 
or  things^the  sum  of  threepence  per 
ton,  i)er  mile."  And  by  sec.  174,  it 
was  further  enacted,  **  that  it  shall  be 
lawful  for  the  said  Company,  and  they 
are  hereby  empowered  to  provide  loco- 
motive engines  or  other  power,  for  the 
drawing  or  proj)elling  of  any  articles, 
mattei-s,  or  things,  persons,  cattle  or 
animals,  upon  the  said  railway,  and  to 
receive,  demand,  and  recover  such  sums 
of  money,  for  the  use  of  such  engines 
or  other  power,  as  the  said  Company 
shall  think  proper,  in  addition  to  the 
several  other  rates,  tolls,  or  sums,  by 
this  Act  authorized  to  be  taken." 
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Ex  parte  locomotive  engines,  or  other  power  for  drawing  things  alotig  the 
r  •569  1  I'ailway,  and  may  recover  *8uch  sums  of  money  for  the  use  of  them 
as  they  think  proper,  in  addition  to  the  other  rates  authorized  to  be 
taken.  It  seems,  therefore,  that  it  was  not  intended  by  the  Act  to 
compel  the  Company  to  take  all  goods  of  all  persons  which  might 
be  offered  to  be  conveyed.  The  argument  next  is,  that  the  Cpmpany 
have  held  themselves  out  to  the  world  as  common  carriers,  and  that, 
therefore,  they  are  within  the  general  law,  and  are  obliged,  in 
consequence,  to  carry  all  goods,  if  they  have  room  and  means ;  and 
that,  therefore,  they  have  no  right  to  do  so  great  an  injury  to  one 
set  of  carriers  as  to  refuse  their  goods,  and  to  take  the  goods  of 
others.  It  is  argued,  that  that  cannot  be  done  by  the  general  law 
of  the  land,  but  a  breach  of  the  general  law  of  the  land  is  the 
subject  of  an  action.  The  Court  will  never  grant  a  mandmnus  to 
enforce  the  general  law  of  the  land,  which  may  be  enforced  by  an 
action.  They  will,  however,  in  some  cases,  grant  a  mandamus  to 
do  that  which  may  be  enforced  by  indictment,  as  was  determined 
in  the  cases  that  have  been  cited,  of  which  I  see  the  full  force.  The 
rule,  therefore,  cannot  be  granted  in  this  case. 

Rule  rejmed. 


1839.  In  the  Matter  or  HODSON  and  DEEWRY. 

'^^         (7  Bowling,  Pr.  Cas.  569—572 ;  S.  C.  nom.  Hwhon  v.  Dreivry,  1  W.  W.  &  H.  540 ; 

2  Jur.  1088.) 

Where  the  appointment  of  an  umpire  was  by  lot  consented  to  by  the 
attorneys'  clerks,  but  not  by  the  attorneys  themselves,  or  their  clients,  the 
appointment  was  held  bad,  although,  the  parties,  in  ignorance  of  the  mode 
of  appointment,  had  attended  the  arbitrator. 

Sir  W.  Follett  and  Montague  Smith  showed  cause  against  a 
rule,  obtained  by  Kelly,  for  setting  aside  an  award,  on  the  ground 
that  the  umpire,  who  made  the  award,  had  been  chosen  by  lot. 
It  appeared,  from  the  affidavit,  that  certain  matters  in  difference 
having  arisen  between  the  parties,  it  was  agreed  that  they  should 
be  referred  to  two  arbitrators,  who  should,  *'  prior  to  proceeding 
[  *570  ]  *on  such  reference,  by  and  out  of  certain  persons  named  by  the 
said  parties,  choose  an  umpire  between  them.''  It  was  further 
agreed,  that  if  the  arbitrators  differed  as  to  the  award,  then  the 
umpire  was  alone  to  make  it.  The  agreement  having  been  signed, 
the  attorneys  corresponded  as  to  the  mode  of  appointing  an  umpire. 
J^rewry's  attorney  suggested  that  it  should  be  done  in  the  usual 
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way.  A  meeting  then  took  place  between  the  arbitratora,  and  before  in  re 
proceeding  on  the  reference  a  list  of  six  names  was  produced  by 
each  side,  in  order  to  choose  the  umpire.  Each  party  struck  out 
one  name  from  his  opponent's  list.  The  rest  of  the  names  were 
put  into  a  hat,  and  at  the  suggestion  of  the  persons  present  a 
waiter  of  the  inn  drew  out  one  name,  and  that  one  was  appointed 
umpire.  The  award  was  afterwards  made  by  him.  At  this 
selection  of  the  umpire,  neither  the  attorneys  nor  the  parties  were 
present,  but  merely  the  attorneys'  clerks.  The  attorneys  and  the 
parties  afterwards  attended  the  meetings  before  the  arbitrator  and 
the  umpire.  It  did  not  appear,  from  the  aflSdavits,  whether  the 
attorneys  or  the  parties  had  been  made  acquainted  with  the  mode 
in  which  the  umpire  was  appointed.  The  present  rule  was  obtained 
to  set  aside  the  award  which  had  been  made  by  the  umpire 
alone. 

It  was  contended,  that  although  the  appointment  of  an  umpire 
by  lot  might  not,  in  general,  be  good,  yet  where  the  parties  had 
consented  to  such  an  appointment,  and  proceeded  with  the  reference 
before  such  an  umpire,  the  Courts  had  held  such  an  appointment 
valid.  The  cases  of  In  the  matter  of  Tiinno  and  Bird  (i),  Jamieson 
and  Binns  (2),  Matson  v.  T rower  (3)  were  cited. 

KeUy  and  Humfrey,  in  support  of  the  rule,  contended  that  no 
sufficient  consent  had  been  given  by  the  parties  to  render  an 
appointment  valid.  The  attorneys'  clerks  *had  no  power  to  bind  [  •571  ] 
their  principals,  or  the  clients  of  their  principals,  by  an  appoint- 
ment effected  contrary  to  law.  The  parties  had  not  waived  the 
objection  by  attending  before  the  umpire,  because  they  were  un- 
aware of  the  mode  in  which  he  had  been  appointed.  Besides,  the 
attorney  of  Drewry  had  suggested  that  the  appointment  should  be 
La  the  usual  way.  To  appoint  an  umpire  by  lot  certainly  was  not 
the  usual  way.  They  cited  the  cases  of  Ex  parte  Cassell  (4),  and 
Ford  V.  Jones  (5). 

LiTTLEDALE,  J.  : 

This  was  a  rule,  calling  on  Drewry  to  show  cause,  why  an  award 
should  not  be  set  aside  on  three  grounds.     The  third  was,  that  the 

(1)  39  B.  R.  537  (5  B.  &  Ad.  488 ;  2  (4)  33  R.  R.  272  (9  B.  &  0.  624 ;  4 
N.  &  M.  328).  Man.  &  Ry.  555). 

(2)  53  R.  R.  527  (4  Ad.  &  El.  945).     (5)  37  R.  R.  424  (3  B.  &  Ad.  248). 

(3)  27  B.  R.  725  (R.  &  M.  17). 
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In  re        umpire  was  chosen  by  lot.    On  this  point  it  was  finally  settled  in 
In  re  CanseU,  after  a  review  of  the  previous  decisions,  that  where 
two  arbitrators  were  appointed,  with  power  to  name  a  third,  and 
the  two  appointed  placed  the  names  of  four  persons  in  a  hat,  and 
drew  out  one,  who  was  appointed,  that  such  an  appointment  was 
bad.     As  a  general  rule,  it  was  laid  down,  'Hhat  the  appointment 
of  the  third  person  must  be  an  act  of  the  will  and  judgment  of  the 
two,  and  must  be  a  matter  of  choice,  and  not  of  chance; "  but  Lord 
Temtbrden  adds,  ''unless  the  parties  consent  to,  or  acquiesce  in, 
some  other  mode."     In  the  case  of  Ford  v.  Jones,  which  was  a 
subsequent  case,  Lord  Tenterden  says,  ''the  principle  laid  dow^n 
in  the  case  of  In  re  CasseU  appears  to  me  very  sound,  that  the 
appointment  of  an  umpire  must  be  matter  of  choice,  and  not  of 
chance.     I  thought  the  rule  had  been  so  clearly  stated  in  that  case 
as  to  exclude  all  subtle  distinctions  for  the  future.*'    However,  Lord 
Tenterden's  hopes  do  not  seem  to  have  been  realized,  for  in  In  re 
Tunno  and  Bird,  the  consent  of  the  parties  was  held  sufficient  to 
make  an  appointment  by  lot  valid;  and  the  same  was  decided  in 
In  re  Jamieson  and  Binns,  though,  in  that  case,  the  appointment 
was  held  bad,   as  the  parties  had  not  a  knowledge  of  all  the 
[  *572  ]       circumstances  under  which  ^the  choice  was  made.     The  exception, 
therefore,  of  Lord  Tenterden  in  In  re  CasseU  has  been  adopted  by 
the  Courts.    I  think,  perhaps,  it  would  have  been  well  if  it  bad  not 
been.     However,  I  must  adopt  it  also  in  the  case  now  before  me. 
The  umpire  was,  by  the  terms  of  this  submission,  to  be  chosen  oat 
of  certain  persons  named  by  the  parties.    After  the  execution  of 
the  submission  there  was  a  correspondence  between  the  attorneys, 
and  the  attorney  for  Drewry  proposed  that  the  umpire  should  be 
chosen  in  the  usual  way.     Now,  choosing  in  the  usual  way,  must 
be  a  way  settled  by  law;  that  must  be  the  general  rule,  as  the 
exception  to  the  rule  is  that  laid  down  in  the  later  cases.     It 
appears  that  six  names  were  furnished  by  each  party,  and  one  on 
each  list  being  struck  out,  the  ten  names  were  put  into  a  hat,  and 
the  waiter  of  the  inn  drew  out  one,  and  that  this  was  done  with  the 
consent  of  the  attorneys'  clerks.    It  does  not  appear  that  there  was 
any  consent  on  the  part  of  the  attorney  himself;  but,  supposing  there 
had  been  no  previous  correspondence,  the  question  is,  whether  the 
clerk  had  power  to  bind  his  master  and  the  client  ?    On  that  point  I 
think  that  he  had  no  such  power ;  for,  though  no  doubt  a  trust  to 
considerable  extent  is  placed  in  him,  yet  he  is  not  given  a  power 
contrary  to  the  terms  of  the  submission.     1  think,  therefore,  that 


VOL.  Liv.]         1839.     Q.  B.     7  DOWL.  PRACT.  CAS.  572.  865 

the  appointment  of  the  umpire  was  invaUd,  and  on  that  ground  the         in  re 


award  is  void.     It  is  unnecessary  to  decide  the  other  objections,  as 
the  rule  must,  for  that  cause  alone,  be  made  absolute. 

Rule  absolute. 


HODSON. 


DIMOND  V.  VALLANCE.  1839. 

(7  Dowling,  Pr.  Cas.  590—592 ;  S.  C.  2  W.  W.  &  H.  67 ;  S.  C.  nom.  Anonymous,         [  590  ] 

3  Jur.  385.) 

In  an  application  to  examine  witnesses  abroad ,  by  a  commission  under 
1  Will.  IV.  c.  22,  8.  4  (1),  the  Court  will  allow  the  commission  to  go  for  the 
examination  of  witnesses  not  named  in  the  rule,  if  the  names  of  certain 
witnesses  are  given. 

Montague  Smith  showed  cause  against  a  rule  nisi  obtained  by 
Cowling,  for  issuing  a  commission  to  examine  witnesses  in  New 
Brunswick,  pursuant  to  the  1  Will.  IV.  c.  22,  s.  4  (1).  In  the  rule, 
six  witnesses  were  named,  whom  it  was  proposed  by  the  other  side 
to  examine.  It  was  also  required  by  the  rule  to  examine  all  other 
witnesses  who  might  be  found  knowing  any  thing  of  the  subject- 
matter.  Smith  cited  Gnnter  v.  M*Kear  and  others  (2),  where  it  was 
held  that  upon  the  application  for  the  issuing  a  commission  to 
examine  witnesses  abroad,  the  names  of  the  witnesses  ought  to  be 
given  in  the  affidavits,  or  at  least  some  certain  description  of  them. 
Here  no  description  or  name  was  given  of  the  other  witnesses, 
whom  it  was  sought  to  examine  in  addition  to  the  six  which  were 
named.  With  respect  to  those  who  were  neither  named  nor 
described,  the  commission  ought  not  to  go.  With  respect  to  the 
six  who  were  named,  it  was  proposed  to  exhibit  cross  interrogatories 
to  them. 

Cowling,  in  support  of  the  rule,  contended  that  it  was  *only  [  •591  ] 
necessary  to  show  that  there  were  witnesses  to  be  examined  who 
were  acquainted  with  the  matter  in  question.  It  was  not  necessary 
to  name  any  of  the  witnesses  in  the  commission.  That  was  the 
constant  practice  in  the  Court  of  Chancery,  by  analogy  to  which 
the  practice  of  the  Common  Law  Courts  were  framed.  He  cited 
Rougemont  v.  The  Royal  Exchange  A  ssurance  Company  (3) .  The  case 
cited  on  the  other  side  was  different  from  the  present,  as  there  no 
witnesses  were  heard  at  all,  and,  therefore,  it  might  have  been  a 

(1)  Eepealed  by  46  &  47  Vict.  c.  49,  (2)  46  E.  R.  300  (1  M.  &  W.  201 ; 

s.  3.    But  see  E.  S.  C.  Oi-d.  XXXVH.,      4  Dowl.  P.  C.  722). 
r.  o.—K  C.  (3)  7  Ves.  304. 

R.B. — VOL.  LIV.  55 
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DiMOND  mere  speculative  motion.  Here,  however,  six  witnesses  were 
Vallance.  named,  and,  therefore,  it  could  not  thus  be  considered  as  a  specu- 
lative application.  No  objection  could  exist  to  the  plaintiflf's 
examining  any  witnesses,  who  might  be  found  at  New  Brunswick, 
cognizant  of  the  facts  existing  in  the  transaction  out  of  which  this 
suit  had  arisen. 

Williams,  J. : 

In  this  case,  six  witnesses  are  named,  to  whom  the  opposite  party 
is  desirous  of  exhibiting  cross  interrogatories.  As  to  them,  the 
commission  will  go  of  course.  As  it  appears  that  the  party  is 
disposed  to  cross-examine  those  witnesses,  who  are  named,  sup- 
posing it  should  transpire  at  the  time  of  the  examination  that  there 
are  other  witnesses  who  can  depose  to  facts  connected  with  the 
transaction,  the  same  person  who  administers  the  cross  interroga- 
tories to  the  former,  will  be  able  to  administer  cross  interrogatories 
to  others  also.  Therefore,  whatever  may  have  been  the  case  in  the 
Court  of  Exchequer,  as  here  there  is  no  doubt  it  is  a  case  for  cross 
interrogatories  being  exhibited,  and,  therefore,  it  is  admitted  to  be 
not  merely  a  speculative  application,  I  see  no  harm  in  allowing  the 
.  defendant  a  chance  of  other  witnesses  being  found  who  can  depose 
to  the  transaction.  In  arriving  at  this  opinion,  I  am  influenced  by 
the  general  form  of  the  commission  in  Tidd's  Appendix,  in  which 
[  *592  ]  no  mention  is  *made  of  the  names  of  the  witnesses  at  all.  The 
present  rule  must,  therefore,  be  made  absolute  generally. 

Rule  absolute. 


1839.  FRANKS  V.  QUINSEE. 

-~-j  (7  Bowling,  Pr.  Cas.  607—613 ;  S.  G,  2  W.  W.  ifc  H.  58  ;  3  Jur.  1104.) 

An  action  for  interference  with  a  right  of  way,  is  not  removable  from 
an  inferior  court  of  record,  notwithstanding  21  Jac.  I.  c.  23,  without 
entering  into  an  imconditional  recognizance  for  payment  of  the  debt  and 
costs. 

This  action  was  commenced  in  the  Court  of  Pleas  for  the 
borough  of  Cambridge,  which  is  a  court  of  record,  and  the  Judge 
of  which  is  a  barrister  above  three  years  standing.  The  declara- 
tion stated  that  the  plaintiff  was  possessed  of  a  messuage,  situate 
in  that  town,  and  that  by  reason  thereof  he  ought  to  have  a  certain 
way  over  a  certain  yard  to  a  pump,  as  appurtenant  to  his  said 
messuage;  and  that  the  defendant  had  obstructed  the  said  way, 
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by  placing  boards  and  rubbish  on  the  same.     The  damages  were       Fhanks 


V. 


laid  at  41.  19«.     The  defendant  pleaded,   first,  not  guilty;  and,      quinbee. 
*secondly,  that  the  plaintiff  was  not  entitled  to  the  way  mentioned       [  '608  ] 
in  the  declaration,  modo  et  forma. 

The  defendant  having  removed  the  cause  by  certioraii  into  this 
Court,  Gunning  obtained  a  rule  calling  on  him  to  show  cause  why  a 
writ  of  procedendo  should  not  issue  to  remove  it  back  to  the  Court 
below,  with  costs,  upon  the  ground,  first,  that  the  cause  was  not 
removable  at  all,  the  damages  being  laid  at  less  than  52. ;  and, 
secondly,  that  the  recognizance  entered  iuto  by  the  defendant  and 
his  sureties  was  insufficient.  The  recognizance  was  thus  indorsed : 
"You,  the  bail,  do  jointly  and  severally  undertake  that  if  the 
defendant  be  condemned  at  the  suit  of  the  plaintiff  in  the  plaint, 
he  shall  satisfy .  the  costs  and  condemnation  money,  or  render 
himself  to  the  custody  of  the  Marshal  of  the  Marshalsea  of  the 
Court  of  Queen's  Bench,  or  you  will  do  it  for  him." 

jr.  //.  Watson  now  showed  cause : 

The  cause  was  removable.     It  is  true  the  statute  21  Jac.  I.  c.  23, 
sec.  4,  provides  that  no  action,  in  which  the  damages  sought  to  be 
recovered  are  under  5/.,  shall  be  removed  from  any  inferior  court 
of  record,  &c.,  unless  it  "  concerns  freehold,  or  inheritance,  or  title 
of  land,  lease,  or  rent.'*     The  present  case  falls  within  this  excep- 
tion, as   the  declaration   shows   that   the   title  must  or   may  be 
brought  into   question.      It   would    be   highly  inconvenient   and 
improper  to  try  questions  of  this  nature  in  the  inferior  Court,  and 
the   exception   was  introduced   into  the  Act  for   the   purpose  of 
preventing  its  being  done.     With  respect  to  the  recognizance,  none 
was  necessary ;  and  the  defendant  cannot,  therefore,  be  in  a  worse 
situation  by  having  entered  into  one  informal,  in  its  nature,  than 
if  he  had  given  none.     By  the  19  Geo.  III.  c.  70,  ss.  5  &  6,  it  is 
provided,  that  no  cause   wherein   the  cause  of  action   shall  not 
amount  to  10/.  (i)  or  upwards,  shall  be  removed  or  removable  into 
any  superior  Court,  by  *any  writ  of  habeas  corpus,  or  otherwise,       [  •G09  ] 
unless  the  defendant  shall,  previous  to  the  removal,  be  bound  to 
the   plaintiff  by  recognizance,   with   two    sureties,   in   the   Court 
from  which  it  is  to  be  removed,  for  payment  of  **debt  and  costs,*' 
in  case  judgment  shall  pass  against  him.     This  provision  cannot 
apply  to  an  action  like  the  present,  which  is  not  brought  for  any 
debt,  but  for  unliquidated  damages  for  an  alleged  tort.     It  is  true, 

(1)  Extended  by  6  &  7  Geo.  IV.  c.  71,  s.  6,  to  20/. 

55—2 
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Franks  that  in  Lee  v.  Goodlad  (i)  the  Court  held  that  the  statute  applied  to 
QuiNSEK.  an  action  for  defamation,  but  it  is  questionable  whether  that  case 
can  be  law  when  the  clear  and  unambiguous  words  of  the  statute 
are  considered.  But  if  any  recognizance  is  necessary  the  one 
entered  into  by  the  defendant  is  sufficient,  as  it  appears,  by  his 
affidavit,  that  it  was  according  to  the  novel  form  adopted  in  the 
Court  at  Cambridge. 

Gunning,  contra  : 

The  present  case  is  brought  within  the  words  of  the  statute  of 
James,  the  damages  claimed  being  less  than  5Z.,  and  the  exception 
is  wholly  inapplicable.  No  question  of  freehold  or  title  can  arise 
upon  the  pleadings  in  this  cause  :  it  is  a  mere  possessory  action,  in 
which  the  title  has  nothing  whatever  to  do  with  the  right  of  the 
plaintiff  to  recover ;  nor  has  the  defendant  pleaded  even  that  the 
plaintiff  is  not  possessed  of  the  messuage  in  respect  of  which  he 
claims  the  right  of  way.  The  only  questions  raised  by  the  record 
are,  whether  the  plaintiff  had  the  way?  and  whether  the  defendant 
has  obstructed  it  ?  and  the  plaintiff  claims  no  interest  in  the  soil. 
In  Godley  v.  Fi'ith  (2)  it  was  decided  that  a  right  of  way  was  a  mere 
easement,  and  not  an  interest;  and  the  Court  took  the  distinction 
between  that  case  and  one  of  a  right  of  common,  which  is  an  interest 
in  the  soil.  And  in  Manning  v.  Wasd^le  (3)  it  was  held  that  the 
privilege  of  washing  and  watering  cattle  at  a  pond,  and  of  taking 
and  using  the  water  for  culinary  and  other  domestic  purposes,  is 
[  *6io  ]  not  a  *profit  a  jirendre,  but  a  mere  easement.  Upon  the  authority 
of  those  cases,  it  was  clear  that  the  question  of  title  had  nothing  to 
do  with  the  present  case,  and  did  not  come  at  all  in  issue;  the 
exception  in  the  statute,  therefore,  did  not  apply,  and  the  cause  was 
consequently  irremovable. 

But  even  if  the  cause  could  be  removed  a  recognizance  was 
necessary,  and  that  entered  into  here  is  insufficient. 

It  is  true  that  the  statute  of  Geo.  III.  requires  that  the  recogni- 
zance shall  be  for  the  payment  of  the  debt  and  costs ;  but,  after 
verdict,  which  is  the  time  to  which  the  Court  must  look,  and  when 
the  recognizance  attaclies,  the  damages  recovered  constitute  a  debt, 
and  may  be  recovered  in  an  action  of  debt.  Lee  v.  Goodlad,  and 
Furnish  v.  Sirann  (4)  are  in  point.     The  former  was  an  action  for 

(1)4  Dowl.  &  Ry.  350.  1  N.  &  P.  172). 

(2)  Yelv.  159.  (4)  lOB.  &C.  458 ;  5  Man.  &  Rv.  452. 

(3)  44  R.  R.  576  (5  Ad.  &  El.  758 ; 
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the  recovery  of  damages,   for  defamatory  words  spoken  of  the      Franks 
plaintiflf;    the  latter  was   an  action  of  trover,   for  chattels.      In      quinsee. 
principle  these  cases  are  not  to  be  distinguished  from  the  present. 

If,  then,  a  recognizance  was  necessary  the  present  is  not  suflScient. 
The  statute  requires  that  it  shall  be  unconditional  for  payment  of 
"  debt  and  costs ;  "  whereas  here  it  is  in  the  alternative,  either  for 
payment  of  the  condemnation  money  and  costs,  or  for  the  render  of 
the  defendant  to  the  marshal  of  the  Queen's  Bench. 

Williams,  J.,  said : 

The  principal  question  was,  whether  the  case  was  within  the 
exception  of  the  statute  of  James?  and  he  would  look  into  that  point. 

Cur.  adv.  viilt. 

Williams,  J. : 

This  was  a  rule  to  show  cause  why  a  procedendo  should  not  issue 
in  an  action,  which  had  been  removed  into  this  Court  out  of  the 
borough  Court  of  Pleas  of  Cambridge.  The  question  turned  partly 
on  the  consideration  *whether  or  not  an  action  in  the  form  in  [  ♦611 J 
which  it  appears  from  the  record  this  action  is,  is  within  the  statute 
21  Jac.  I.  c.  28?  and  next,  if  it  is  not  so,  whether  a  sufficient 
recognizance  has  been  entered  into  ?  The  action,  it  appears,  was 
brought  by  the  plaintiff  in  respect  of  a  messuage  and  premises,  of 
which  it  was  alleged  that  he  was  possessed ;  and,  by  reason  thereof, 
had  a  right  of  way  over  a  close  for  the  purpose  of  going  to  a  pump 
to  get  water ;  and  an  obstruction  is  alleged  to  that  right  of  way. 
The  defendant  has  pleaded  a  plea  of  not  guilty,  and  another  plea 
denying  that  the  plaintiff  has  the  right  of  way.  Now,  in  the 
4th  section  of  the  21  Jac.  I.  c.  23,  there  is  a  proviso,  or  rather  an 
exception,  as  to  the  removal  of  causes ;  it  is,  that  if  in  any  action, 
"not  concerning  freehold,  or  inheritance,  or  title  of  land,  lease,  or 
rent,**  which  is  brought  in  an  inferior  court  of  record,  if  it  appears 
that  the  sum  demanded  does  not  amount  to  5{.,  then  it  is  not  to  be 
removed.  Now,  the  first  question  is,  whether  or  not,  on  the  face 
of  this  case,  it  appears  to  be  a  proceeding  in  a  cause  which  is 
concerning  the  freehold,  or  inheritance,  or  title  of  land,  lease,  or 
rent?  for  if  it  was,  then  undoubtedly  the  removal  from  the  inferior 
Court  was  proper,  and  the  exception  in  the  fourth  section  of  the 
statute  does  not  apply.  I  have  referred  to  the  statement  of  the 
cause  of  action,  and  it  seems  to  me,  that  there  is  not  any  question 
which  can  arise  which  affects  the  freehold  or  inheritance,  or  title  of 
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Franks  land  :  but  the  question  is,  whether  or  not  the  plaintiff  has  a  certain 
QuiKSEE.  easement,  and  whether  or  not  he  has  been  obstructed  in  the  enjoy- 
ment of  that  easement?  The  case  of  Manning  v.  Wasdah  goes  the 
length  of  showing  that  in  this  case  the  right  claimed  by  the  plaintiff 
is  not  a  profit  a  prendre^  but  merely  an  easement,  and  this  is 
charged  to  be  obstructed.  Conformably  with  that  case,  and  the 
reason  of  the  thing,  there  is  no  question  concerning  the  freehold  or 
inheritance,  or  title  of  land,  and  no  such  question  could  be  raised 
on  the  trial  of  the  cause.  That  being  the  case,  and  the  amount  of 
[  *612  ]  damages  claimed  *being  under  5Z.,  the  next  questions  are,  whether 
any  recognizance  is  required  ?  and  whether  an  adequate  one  was 
given  ?  Now,  the  enactment  requiring  the  recognizances  to  be 
given  is  the  19  Geo.  III.  c.  70,  s.  6,  which  provides,  that  no  cause 
where  the  cause  of  action  shall  not  amount  to  the  sum  of  lOZ.  or 
upwards,  shall  be  removed,  or  shall  be  removable  into  any  superior 
Court  by  any  writ  of  habeas  corpus  or  otherwise,  unless  the 
defendant,  who  shall  be  desirous  of  removing  such  cause,  shall 
enter  into  the  **  like  recognizances  for  payment  of  the  debt  and 
costs  in  case  judgment  shall  pass  against  him."  That  is  the 
material  statute,  for  the  subsequent  one  of  7  &  8  Geo.  IV.  c.  71,  has 
increased  the  amount  from  101.  to  201. ,  but  is  not  otherwise 
material.  The  first  question  then  is,  whether  any  recognizance  at  all 
is  necessary  ?  It  has  been  contended,  that  the  language  ''  debts  and 
costs  '*  is  inapplicable  to  an  action  for  damages  ;  but  however  that 
may  be,  and  whatever  weight  there  may  be  in  the  argument,  the 
point  has  already  been  under  the  consideration  of  the  Court,  though 
it  is  argued  that  that  decision  is  very  questionable  or  vicious.  The 
case  to  which  I  allude  is  that  of  Lee  v.  Goodlad,  which  distinctly 
decided,  that  it  was  necessary,  in  a  case  like  the  present,  that 
there  should  be  a  recognizance  given,  and  that  the  provision  in  the 
statute  extends  beyond  an  action  for  a  debt.  That  w^as  an  action 
to  recover  damages  for  defamation,  and  it  was  held  necessary  that 
a  recognizance  should  be  given  on  removing  the  cause  from  an 
inferior  Court,  and  it  is  an  authority  to  show  that  the  statute 
19  Geo.  III.  c.  70,  s.  6,  applies  to  cases  which  sound  in  damages. 
If  that  case  requires  revision  I  alone  cannot  revise  it,  even  though 
I  might  doubt  the  correctness  of  the  decision.  It  is  in  vain,  there- 
fore, to  appeal  to  me,  sitting  alone,  as  long  as  that  decision  stands 
uncontradicted,  nor  am  I  aware  of  any  authority,  nor  was  any 
quoted,  to  impeach  it.  It  is  clear,  therefore,  that  a  recognizance  is 
required.     The  question  then,  is,  whether  the  recognizance  that 


VOL.  Liv.]    1889,     y.  B.     7  DOWL.  PRACT.  CAS.  612—613.  87J 


was  given  *m  this  case  is  within  the  terms  of  the  statute,  and  I      Fbauks 
have  no  doubt  that  it  is  not.     The  language  of  the  recognizance  is,      quinseb 
that  the  defendant  shall  satisfy  the  costs  or  render  himself  to  the       [  *^i^  J 
custody  of  the  marshal.     Consequently,  that  which  the  Act  speciJ&es 
should  be  a  recognizance  for  the  payment  of  the  debt  and  costs 
absolutely,  is  in  the  alternative,  and  is  not  unconditional ;  it  being 
that  the  plaintiff  shall  satisfy  the  costs  and  condemnation  money, 
or  render  himself  to  the  marshal,  or  that  the  bail  shall  do  it  for 
him.      It  seems,  therefore,  to  me,  that  there  was  not  such   a 
recognizance  as  is  required  by  law,  and  that  a  recognizance  was 
necessary,  and,  consequently,  the  rule  for  a  procedendo  must  be 
made  absolute,  but  without  costs. 

Hide  absolute. 


DODDINGTON  v.  BAILWAED.  ]^ 

(7  Dowliiig,  Pr.  Cas.  640— G52;  S.  C.  5  Bing.  N.  C.  591 ;  7  Scott,  733.)  [  qiq  ] 

In  a  bond  of  submission  to  reference,  it  was  provided  that  the  parties 
should  abide  by  any  award  made  by  two  arbitrators,  on  or  before  the 
20th  August  then  ensuing,  or  such  other  day  as  they  should  appoint;  if 
they  should  not  agree  in  their  award,  the  parties  should  then  abide  by  any 
award  made  by  the  umpire,  on  or  before  the  next  20th  September,  or  such 
other  day  as  he  should  apj>oint ;  the  arbitrators  enlarged  the  time  to  the 
2nd  October,  and  subsequently  to  the  1st  November,  before  which,  they  giwo 
notice  that  they  could  not  agree,  and  the  umpire,  having  enlarged  the  time 
for  making  his  award  on  the  17th  September  to  the  1st  December,  and  then 
to  the  20th  December,  made  his  award  on  the  latter  day :  Held,  that  the 
time  for  the  interference  of  the  umpire,  by  enlarging  the  time  within  which 
he  was  to  make  his  award,  was  not  delayed,  until  by  the  disagreement 
of  the  arbitrators  he  was  empowered  to  enter  into  and  decide  upon  the  case; 
that  the  non-agreement  of  the  arbitrators  was  sufficient  to  justify  the 
interference  of  the  umpire  to  enlarge  this  time ;  and  that  notice  of  the 
enlargement  of  the  time  on  the  17th  September  by  the  umpire,  was 
sufficiently  conveyed  to  the  defendant  by  a  verbal  intimation  from  the 
plaintiff,  when  the  awaixl  was  served  on  hiin,  and  its  performance  demanded, 
and  that  the  non- agreement  of  the  arbitrators,  so  as  to  entitle  the  umpire  to 
act,  was  sufficiently  notified  at  the  same  time  by  its  appearing  on  the  face 
of  the  award. 

Certain  matters  being  referred  to  an  umpire,  in  some  of  which  the 
defendant  was  absolute  possessor  of  the  pi-operty,  in  respect  of  which  the 
dispute  arose,  while  in  others,  he  held  a  share  of  it  only,  an  award  directing 
him  to  do  certain  works  in  respect  of  all,  but  providing  that  the  directions 
of  the  award  shall  only  affect  the  latter,  so  far  as  his  interest  in  it  extends  : 
Held  good,  as  to  all  but  that  part  in  respect  of  which  the  defendant  might 
show  his  inability  to  proceed. 

Sir  F.  Pollock  and  KimjlaUe   showed   cause    against  a  rule 
fur  issuing  an   attachment   against  the  defendant,  for  *tlie  non-       [  •cii  ] 
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DoDDiNGTON  performance  of  an  award  made  against  him  by  the  umpire,  to  whom 

Bailwabd.    &H  matters  in  difference  had  been  referred. 

The  bond  of  submission  to  reference  recited,  that  the  defendant 
was  proprietor  or  holder,  among  other  premises,  of  divers  weirs  or 
hatches,  erected  at  different  times,  in  and  upon  a  certain  river, 
situate  and  being  in  the  county  of  Somerset,  and  also  of  certain 
banks  and  pieces  of  ground  adjoining  the  said  river ;  and  that  the 
defendant  was  also  proprietor  or  holder  of  a  certain  share  or  shares, 
or  other  right  or  interest,  in  or  to  certain  other  hatches  over  and 
across  a  certain  other  river ;  and  that  the  plaintiff,  being  the  owner 
of  certain  lands  or  premises  adjoining  the  said  weirs  or  hatches,  or 
being  otherwise  interested  in  them,  certain  disputes  and  differences 
had,  at  different  times,  arisen  between  the  said  plaintiff  and 
defendant,  of  and  concerning,  and  in  respect  of  the  said  weirs  or 
hatches,  and  the  running  waters  in  the  said  several  rivers;  and 
certain  damages  thereon  having  been  by  the  plaintiff  sustained,  he 
had  taken  certain  proceedings  before  the  commissioners  of  sewers  to 
procure  the  prostration  and  removal  of  the  said  weirs  or  hatches ; 
and  that  on  the  complaint  coming  on  to  be  heard  before  the  said 
commissioners,  it  was  agreed  that  the  matters  so  in  dispute, 
together  with  the  presentment  and  proceedings  before  the  said 
commissioners,  between  the  said  plaintiff  and  defendant,  should  be 
referred  to  two  arbitrators  or  their  umpire,  who  were  severally 
appointed ;  and  it  was  further  agreed,  that  the  said  arbitrators  or 
their  umpire  should  decide  what  should  be  done  by  the  said  parties, 
or  either  of  them,  or  what  works  should  be  carried  on  by  the  said 
parties,  or  either  of  them,  in  respect  of  the  matters  referred,  and 
should  order  and  direct  any  fence  to  be  made,  or  any  other  works  to 
be  done  which  should  be  proper  or  necessary  for  the  regulation  of 
the  said  channel  waters ;  and  it  was  further  agreed,  that  the  said 
arbitrators  should  make  their  award  on  or  before  the  20th  day  of 
[  '6^2  ]  August  then  next  ensuing,  or  *such  other  day  as  they  should,  by 
writing,  under  their  hands,  appoint,  and  that  the  parties  should 
abide  by  any  award  so  made  by  the  said  arbitrators ;  but  that  in 
case  the  said  arbitrators  should  not  agree  in  their  award,  the  parties 
should  then  abide  by  any  award  which  the  said  umpire,  before 
named,  should  make,  on  or  before  the  20th  day  of  September  then 
next  ensuing,  or  such  other  day  as  he  should,  by  writing,  under  his 
hand  direct  and  appoint.  And  it  was  further  agreed,  that  in  case 
of  the  disagreement  of  the  arbitrators,  it  should  be  lawful  for  the 
umpire  to  proceed  ex  parte. 
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The  award  was  made  on  the  20th   December  by  the  ampire,    Doddinqton 

da 

and,  after  stating  the  fact  of  the  presentment  before  the  com-  bailward. 
missioners  of  sewers,  and  the  other  preliminary  matter  contained  in 
the  submission,  it  went  on  to  allege  that  the  arbitrators  duly  entered 
on  the  business  of  the  said  reference,  and  proceeded  to  the  examina- 
tion of  witnesses ;  but  that  not  being  able  to  make  any  award  on  or 
before  the  said  20th  day  of  August,  in  pursuance  of  the  powers  given 
to  them  by  the  bond  of  reference,  they  did,  by  writing,  under  their 
hands,  on  the  14th  day  of  the  said  month  of  August,  enlarge  the 
time  for  making  this  said  award,  until  the  2nd  day  of  October  then 
next  ensuing,  and  now  last  past ;  and  that  the  said  arbitrators  did, 
on  the  20th  day  of  September  then  next  following,  &c.,  by  writing, 
&c.,  further  enlarge  the  said  time,  &c.,  until  the  1st  day  of  November 
then  next  ensuing ;  and  then  being  unable  to  come  to  any  agreement 
upon  or  concerning  the  premises  in  the  said  several  matters  referred 
to  them,  they,  on  the  2nd  day  of  October  now  last  past,  gave  notice 
to  the  umpire  that  there  was  no  probability  of  their  making  any 
award ;  whereupon  he,  in  pursuance  of  the  powers  vested  in  him  as 
umpire,  at  the  request  of  the  arbitrators,  and  prior  to  the  said  1st 
day  of  November,  did  duly  enlarge  the  time  for  making  his  award, 
until  the  1st  day  of  December  then  next  ensuing,  and  that  subse- 
quently, on  the  26th  day  of  November,  he  did,  in  pursuance  of  the 
♦same  power,  &c.,  further  enlarge  the  time,  &c.,  until  the  20th  [  *t>*3  ] 
December  instant,  when  he  made  his  award ;  he  then  proceeded  to 
award,  order  and  direct,  that  on  or  before  the  1st  day  of  March  then 
next  following,  there  should  be  removed,  by  and  at  the  expense  of 
the  defendant,  certain  hatches,  to  wit,  &c.,  which  said  hatches  should 
never  again  be  restored  by  the  defendant,  nor  should  any  others  be 
erected  in  their  place,  or  on  or  near  the  sites  thereof ;  but  it  was 
further  directed  that  the  award  should  refer  only  to  such  share, 
right,  or  interest  as  the  defendant  should  have,  or  might  thereafter 
become  possessed  of,  in  respect  of  the  said  hatches. 

The  affidavits,  on  which  the  rule  had  been  obtained,  after  setting 
out  the  submission  and  the  award,  and  affirming  the  various 
enlargements  made  by  the  arbitrators,  as  alleged  in  the  latter 
document,  stated  also,  that  the  umpire  had  enlarged  the  time 
from  the  17th  September  to  the  1st  December,  and  on  the  26th 
November,  from  that  date  to  the  20th  December ;  that  the  award 
was  made  before  the  last  mentioned  day,  by  him,  and  that  subse- 
quently, a  demand  being  made  upon  the  defendant,  in  conformity 
with  the  terms  of  the  award,  for  one-half  of  the  costs  incurred,  he 
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DoDDiNOTON  paid  the  sum  required ;  but  afterwards,  on  the  28th  February,  he 
Bailwabd.  wrote  a  note,  saying  that  he  had  not  been  informed  that  the  umpire 
had  enlarged  the  time,  and  that,  therefore,  he  should  not  perform 
the  award ;  that  on  the  28th  April,  following,  the  plaintiff  served 
him  personally  with  a  copy  of  the  award,  and  required  him  to 
perform  it,  but  that  the  defendant  refused  to  do  so,  on  the  ground 
that  the  umpire  had  not  duly  enlarged  the  time,  and  that  then  the 
plaintiff  informed  him  that  the  umpire  had  enlarged  the  time  on 
the  17th  September. 

It  was  now  contended,  that  the  defendant  had  had  no  sufficient 
notice  of  the  enlargement  of  the  time  for  making  the  award  by  the 
umpire.  The  only  notice  proved  was  that  verbally  given  on  the  28th 
April,  when  the  performance  of  the  award  was  demanded.  The 
[  *6U  ]  enlargement  did  *not  appear  to  have  been  duly  made  by  any 
indorsement  in  wTiting  on  the  submission,  but  by  a  private  memoran- 
dum only  between  the  plaintiff  and  the  umpire.  The  defendant 
was  entitled  to  have  a  copy  of  any  written  paper  by  which  the 
enlargement  w^as  made  served  upon  him ;  but  here,  no  regular 
enlargement  had  been  made,  and  no  proper  notice  had  been  served 
on  the  defendant:  Davis  v.  Vms  (i).  Barton  v.  Ranson  (2),  Dickinsw 
Jar  via  (3).  In  the  award  the  date  of  the  enlargement  by  the  umpire 
was  not  mentioned,  and  the  only  information  given  to  the  defendant 
was  that  which  was  verbally  conveyed  to  him  by  the  plaintiff.  The 
umpire  had  no  right  to  interfere  until  there  had  been  a  disagreement 
between  the  arbitrators,  and  the  fact  of  the  disagreement,  if  it  need 
not  be  shown  on  the  award,  ought  to  be  proved  upon  affidavit: 
Sprufens  v.  Nash  (4).  Supposing,  however,  that  the  enlargement 
had  been  duly  made  on  the  17th  September,  it  was  doubtful 
whether  the  umpire  could,  at  that  time,  have  interfered  with  the 
matter.  The  arbitrators  were  found  to  be  dealing  with  the  question 
as  late  as  the  28th  September,  or  even  the  2nd  October,  and 
the  power  of  the  umpu-e  could  not  be  said  to  commence,  until  that 
of  the  arbitrators  had  ceased.  The  award,  upon  the  face  of  it,  was 
bad,  because  it  decided  matters  which  the  submission  showed  were 
not  within  the  jurisdiction  of  the  arbitrators ;  for,  although  the 
submission  showed  that  the  defendant  was  possessed  of  a  share 
only  of  the  weirs,  hatches,  &c.,  yet  the  award  directed  them  to  be 
removed  by  the  defendant,  and  at   his   expense.      He  could  not 

(1)  15  Ea«t,  97.  (3)  5  B.  v'C'  C.  o28;    S  Dowl.  &  Ky. 

(2)  49  R.  E.  616  (3  M.  &  W.  322 ;  6      2S5. 

Dowl.  P.  C.  384).  (4)  J  M.  &  «.  193. 
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perform  the  award,  for  he  was  called  upon  to  do  certain  acts  which  Doddinoton 
would  affect  property  not  under  his  control ;  and  if  the  award  was    bailward. 
not  bioding  as  to  a  part  of  it,  it  must  be  bad  in  every  respect.    The 
Court,  at  all  events,  would  not,  in  such  a  case,  grant  an  attachment; 
for  if  it  should  issue  now,  when  would  the  imprisonment  of  the 
♦defendant  terminate  ?  [  *6^o  J 

(TiNDAL,  Ch.  J. :  He  might  give  his  consent  as  to  his  share  of 
the  property. 

CoLTMAN,  J. :  It  would  be  for  him  to  serve  notice,  that,  so  far  as 
he  was  able,  he  was  willing  to  perform  the  award.) 

The  plaintiff  was  bound  to  show  that  the  award  was  of  such  a 
nature  as  that  the  defendant  was  in  a  condition  to  perform  it;  and, 
at  all  events,  the  Court  would  not  grant  his  application  for  an 
attachment,  unless  it  was  clearly  made  out,  that  it  was  in  the  power 
of  the  defendant  to  do  that  which  he  was  required.  As  to  this,  the 
award  must  be  deemed  to  be  bad,  and  if  it  was  bad  as  to  part  it  was 
bad  altogether.  Mac  Arthur  v.  Campbell  {i),  Watson  on  Awards, 
p.  194,  and  Alder  v.  Sarill  (2)  were  cited. 

Wilde,  Serjt.,  Bere,  and  Butt,  in  support  of  the  rule : 

There  was  no  case  in  which  any  of  the  Courts  had  held  that  the 
defendant  was  entitled  to  notice  of  the  enlargement  of  the  time  for 
making  the  award  until  the  award  was  made.  If  notice  were  given 
before  the  motion  for  an  attachment,  it  was  sufficient.  Here  the 
affidavit  proved  the  enlargement  to  have  been  duly  made;  the 
defendant  afterwards  adopted  the  award  by  paying  his  share  of  the 
costs ;  and,  subsequently,  on  his  objecting  that  there  had  been  no 
due  enlargement,  he  was  informed  that  it  had  been  properly  made 
by  the  umpire  on  the  17th  September,  lie  Bower  (3)  showed  that 
the  conveyance  of  knowledge  of  the  enlargement  to  the  defendant 
was  sufficient.  It  was  clear  that  the  term  **  disagreement,'*  which 
was  used,  meant  the  non-agreement  only  of  the  arbitrators,  and, 
therefore,  the  umpire  was  entitled  to  act:  Watson  on  Awards,  p.  81. 
As  to  the  objections  to  the  award,  when  an  award  ordered  several 
things  to  be  done,  it  was  for  the  defendant  to  show  any  reasons  to 
the  Court  which  prevented  his  doing  them.     The  Court  could  not 

(1)  41  H.  K,  377  (2  Ad.  &  El.  o2 ;  4  (2)  15  R.  K.  ool  {o  Taunt.  4o4). 

Nev.  &  Man.  208).  (3)  2o  H.  li.  393  (1  B.  &  C.  204). 
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DoDDiKOTOK  gueas  at  the  extent  *of  the  authority  of  the  defendant  on  looking  at 
Bailwabd.  the  face  of  the  award ;  and  it  was  not  because  the  award  ordered 
[  ♦646  ]  some  things  to  be  done  which  the  defendant  could  not  perfoFm  that 
he  should  escape  obeying  it  in  other  respects.  Such  grounds  as 
were  set  up  as  an  answer  to  this  motion  might  be  urged  in  support 
of  an  application  to  set  aside  the  award,  but  the  Court  would  not 
act  upon  them  in  the  present  case :  Holland  v.  Brooks  (i).  There 
would  be  no  hesitation,  therefore,  in  the  present  rule  being  made 
absolute,  more  especially  as  the  defendant  could  at  all  times 
procure  the  discharge  of  the  attachment  by  showing  that  he  had 
sufficiently  performed  the  award. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  objections  which  have  been  urged 
against  the  issuing  of  the  attachment  in  this  case  have  been  well 
answered.  The  first  objection  was,  that  the  regular  enlargement  of 
the  time  for  making  the  award  by  the  umpire  by  whom  the  award 
was  made,  was  never  communicated,  and  that  proper  notice  of  it 
was  not  given  to  the  defendant.  Now,  the  case  of  Davis  v.  Vass, 
which  has  been  relied  on,  shows  that  in  order  to  obtain  an  attach- 
ment for  non-performance  of  an  award,  which,  upon  the  face  of  it, 
appears  not  to  have  been  made  within  the  time  originally  granted, 
two  things  are  necessary;  first,  it  must  appear  by  affidavit  that 
the  time  was  actually  enlarged  in  a  manner  allowed  by  law  ;  and, 
secondly,  it  must  appear  that  notice  of  the  enlargement  was  given 
to  the  party  against  whom  the  attachment  is  moved  before  the 
time  at  which  the  award  is  to  be  performed.  But,  it  is  to  be 
observed,  that  ''notice"  is  all  that  is  referred  to,  and  unless  the 
notice  which  was  verbally  given  on  the  18th  April  was  sufficient,  I  do 
not  see  how  we  can  say  that  anything  less  than  the  actual  production 
[  *647  ]  of  the  original  document  by  which  the  time  was  *to  be  enlarged, 
and  the  service  of  a  copy  of  it  upon  the  defendant,  would  be 
sufficient.  But  I  do  not  see  any  case  which  requires  us  to  give 
such  a  construction  to  the  submission  in  this  case.  The  objection 
is  not  made  the  subject  of  a  motion  to  set  aside  the  award,  but  it  is 
reserved  until  an  attachment  is  moved  for.  When  the  notice  was 
given  the  defendant  did  not  say  either  "  This  is  not  the  notice 
I  expected,"  or  **  Give  me  a  copy  of  the  original  writing  ; ''  and  it 
seems  to  me  that  the  principle  laid  down  in  the  case  of  lie  lioarr, 

(1)  3R.  iL  142  (6  T.  R.  161), 
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that  knowledge  of  the  enlargement  of  the  time  being  brought  home   Doddington 
to  the  party  is  sufficient,  must  be  applied  to  this  case.  bailwabd. 

The  second  objection  is,  that  in  order  to  enable  the  umpire  to 
make  this  award,  and  to  justify  this  motion,  the  arbitrators  should 
be  shown  to  have  disagreed,  and  that  their  disagreement  should 
have  been  judicially  made  known  to  the  umpire.  Now,  this  turns 
much  upon  the  meaning  of  the  term  '^disagreement,"  and  it  is 
said,  (hat  unless  there  was  a  disagreement  between  the  arbitrators 
the  umpire  never  had  power  to  make  an  award.  On  looking  at  the 
terms  of  the  submission,  where  the  word  '* disagreement"  is  used, 
it  appears  to  have  exactly  the  same  meaning  as  ''  non-agreement." 
In  one  part  of  the  bond  it  is  said  expressly,  that  if  the  arbitrators 
''  do  not  agree  *'  in  their  award  the  umpire  shall  come  in  ;  and  it 
appears  abundantly  on  the  face  of  the  proceedings  that  they  did 
not  agree,  for  the  fact  of  no  award  having  been  made  after  the 
time  limit  had  expired,  and  of  the  award  having,  in  fact,  been  made 
by  the  umpire,  amount,  at  leskst  2^rimd  facie,  to  information  to  the 
Court  that  they  had  not  agreed. 

The  third  objection  is,  that  the  umpire  never  had  the  power 
at  all  to  make  the  award,  because  there  was  no  disagreement 
between  the  arbitrators  before  the  20th  September  as  to  which  the 
terms  of  the  reference  were,  that  the  arbitrators  should  make  their 
award  on  or  before  20th  August,  but  in  case  of  dissent,  or  non- 
agreement,  the  umpire  should  have  the  power  of  making  his  award 
*  before  the  20th  September ;  and  there  is  then  a  power  given  to  .[  •648  ] 
each  of  them  to  enlarge  the  time  for  making  the  award.  It  appears 
that  the  arbitrators,  finding  that  they  could  not  agree  before  the 
20th  August,  enlarged  the  time  until  September,  and  then  comes 
the  umpire  and  enlarges  his  time  until  a  later  period,  and  then 
again,  each  of  them  throw  the  time  over  a  month.  Then,  unless 
we  are  to  say  that  the  reasonable  mode  of  apparently  carrying  the 
intentions  of  the  parties  into  effect  is  to  be  thwarted  by  nice 
distinctions,  I  think  we  must  say,  that  the  arbitrators  having  found 
that  they  could  not  agree  in  time,  it  was  necessary,  for  the  purpose 
of  preserving  the  power  of  the  umpire,  that  he  should  enlarge  the 
time  for  the  purpose  of  making  his  award  ;  and,  therefore,  that  his 
doing  so  seems  to  have  been  best  calculated  to  carry  the  reasonable 
intentions  of  the  parties  into  effect. 

This  brings  us  to  the  last  objection,  which  is,  that  a  part  of  the 
award  is  either  out  of  the  power  of  the  defendant  to  perform  at  all, 
or  is  out  of  the  authority  of  the  umpire  to  order.    Now,  I  do  not 
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DoDDiNGTON.  distinctly  see  that  it  is  out  of  the  defendant's  power  to  perform  it. 

Bailwabd.     We  have  no  affidavits  to  show  that  such  is  the  case,  and  all  turns 
upon  the  construction  to  be  put  upon  the  terms  of  the  submission 
to  reference.      It  is  said  that  the  defendant  is  the  proprietor  of 
certain  hatches  ;  and  then  it  is  said,  with  respecl;  to  others,  that  he 
has  a  share  or  shares,  or  other  right  or  interest  in  them.     The 
umpire  has  taken  on  himself  to  decide  with  respect  to  two  of  the 
first,  that  they  shall  be  prostrated,  and  as  to  one  of  those,  in>whieh 
the  defendant  has  only  a  share,  that  it  shall  also  be  prostrated 
within  a  given  time ;  and  then  he  says  that  he  makes  his  award 
only  to  extend  so  far  as  any  right  or  interest  which  the  defendant 
possesses.     It  seems  to  me,  that  when  the  investigation  went  on 
before  the  umpire,  those  uncertain  words  in  the  submission  were 
taken  to  apply  only  in  their  limited  extent  to  one  of  the  weirs,  and 
[  •649  ]       not  to  all  of  them,  and  therefore,  he  made  his  award  so  *a8  not  to 
leave  the  defendant  open   to  an   action  of  trespass;   and  most 
undoubtedly  if  it  should  appear,  as  regards  that  in  reference  to 
which  this  attachment  is   to   go,  that  the  defendant  is  not  able 
to  remove  his  share  of  the  weir  without  being  so  liable,  that  will  of 
itself  be  a  sufficient  answer  to   that  part  of  the  award ;    but  if 
several  matters  are  directed  by  the  arbitrator  to  be  performed,  none 
of  them  being  beyond  his  authority,  it  is  no  answer  to  a  motion  for 
an  attachment,  that  one  of  them  might  subject  the  defendant  to  an 
action,  if  interfered  with,  or  is  out  of  his  power  to  perform,  if  he  has 
done  nothing  to  show  his  willingness  to  obey  the  award.    Therefore 
this  attachment  must  go,  but  it  may  lie  in  the  office  for  one  month. 

Vauohan,  J.  : 

I  am  of  the  same  opinion.  We  are  not  now,  it  is  to  be  observed, 
called  upon  to  discuss  a  rule  for  setting  aside  the  award,  but  the 
object  of  the  motion  is,  that  an  attachment  shall  issue  for  its  non- 
performance. It  has  been  said,  that  in  this  case  it  does  not  appear 
that  the  umpire  had  any  power  to  enlarge  the  time ;  and  another 
question  which  arises  is,  whether  it  appears  sufficiently  that  he  did 
enlarge  the  time,  and  whether  notice  was  given  of  the  enlargement  ? 
Now,  as  to  the  power  of  the  umpire  to  enlarge  the  time:  the 
arbitrators  had  the  power  to  make  this  award  before  the  20th  August, 
and  if  they  did  not  make  it  before  that  day  the  umpire  was  to  step 
in.  On  the  17th  September,  in  fact,  notice  by  the  award  not  being 
made,  was  given  to  the  umpire,  who  then  enlarged  the  time.  It 
appears  to  me,  that  the  necessary  construction  of  the  submission  is, 
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that  he  had  authority  to  enlarge  the  time,  and  that  Mr.  Watson's   Doddington 

view  of  the  case,  that  non-agreement  amounts  to  a  disagreement,  is    bailwakd. 

correct ;  and  that,  therefore,  the  not  making  of  the  award  by  the 

arbitrators  in  due  time  was  in  effect  a  disagreement,  and  put  the 

power  of  the  umpire  in  motion.     Then,  if  it  appears,  that  in  due 

season,  the  umpire  did  in  fact  enlarge  the  time,  the  next  question  is, 

had  the  defendant  notice  of  the  enlargement  ?    *It  does  not  appear       [  'c-^o  l 

that  he  had  notice  at  the  time,  but  it  is  sworn,  that  on  the  18th 

April,  when  he  was  served  with  the  award,  he  was  told  that  the  time 

had  been  enlarged.     It  is  said  that  he  should  have  had  a  written 

notice,  but  it  seems  to  me  that  it  is  sufficient  if  the  enlargement  is 

proved  to  have  come  to  the  knowledge  of  the  defendant.     Then,  on 

the  other  part  of  the  case,  as  to  the  power  or  jurisdiction  of  the 

umpire  to  do  what  he  has  done,  it  is  said  that  this  attachment 

should   not  go,  because  there  is  a  part  of  the  award  which  the 

umpire  had  no  power  to  make,  or  the  defendant  to  perform.    There 

is  no  affidavit  in  reference  to  this  at  all,  and  supposing  that  the 

arbitrator  had  gone  beyond  the  authority  which  he  possessed,  yet 

is  that  any  reason  for  saying  that  the  award  shall  in  no  respect 

stand  good  ?     I  think  not,  and  it  appears  to  me  that,  on  the  whole, 

there  is  no  ground  for  the  objections  raised,  but  that  the  attachment 

ought  to  issue. 

COLTMAN,  J. : 

The  point  on  which  I  entertained  ^some  doubt  was,  whether  it 
was  not  necessary  to  serve  a  written  notice  of  the  enlargement  on 
the  defendant,  that  is  to  say,  a  copy  of  the  enlargement  required 
to  be  made  in  writing ;  and  certainly,  if  any  such  practice  as  that 
contended  for  in  this  respect  had  been  established,  it  seems  to  me 
not  at  all  unreasonable  that  it  should  be  maintained.  In  practice, 
however,  this  rule  has  never  been  laid  down,  and  it  is  clear  that  in 
this  case  the  defendant  is  endeavouring  to  take  a  formal  objection, 
of  which,  at  the  time  of  the  service  of  the  award  he  had  thought 
nothing,  and  which,  if  he  had  mentioned  at  the  time,  would 
probably  have  been  removed  immediately.  I  do  not  think,  therefore, 
that  we  are  called  upon  to  make  a  new  rule  of  practice  in  this 
respect.  Some  notice  is  required,  and  it  is  sufficient  if  the  notice  is 
such  as  was  here  given. 

The  other  points  of  the  case  have  been  fully  entered  into  by  the 
Court,  and  I  entirely  concur  in  the  opinions  *already  expressed  by       [  •651  ] 
the  learned  Judges  who  have  preceded  me. 
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bailward.  Tlie  objection  first  urged  upon  the  Court  was,  that  there  was  no 
legal  evidence  of  the  award  having  been  duly  made ;  the  second 
was,  that  the  defendant  had  no  legal  notice ;  and  the  third  was, 
that  the  award  is  bad  upon  the  face  of  it,  the  umpire  having 
exceeded  his  authority. 

The  first  ground  of  objection  is  divided  into  two  branches ;  first, 
that  the  Court  had  no  legal  evidence  of  the  authority  of  the  umpire 
to  make  any  award  at  all ;  and,  secondly,  that  there  was  no  due 
enlargement  of  the  time  for  making  the  award.  First,  as  to  the 
evidence  of  the  authority  of  the  umpire  to  make  the  award :  That 
authority  is  given  in  case  the  arbitrators  do  not  agree  in  making 
their  award  by  a  time  fixed,  and  that  is  the  20th  August,  or  such 
other  day  as  they  shall  appoint :  and  it  appears  that  they  enlarged 
the  time  up  to  the  1st  November,  and  that  this  award  was  not  made 
until  after  that  date.  The  arbitrators,  therefore,  not  having  agreed 
in  their  award  either  before  the  20th  August,  or  before  the  expiration 
of  the  enlarged  time,  the  authority  of  the  umpire  is  sufiiciently 
obvious,  and  we  have  legal  evidence  of  it.  Then  was  there  any 
legal  evidence  of  the  umpire  having  properly  enlarged  the  time? 
It  is  said  not ;  because,  as  it  appears  on  the  face  of  the  affidavit, 
that  the  arbitrators  continued  to  act  on  the  reference  up  to  the 
28th  September ;  at  least  the  umpire  had  no  authority  to  interfere 
until  that  time,  before  which  no  final  disagreement  had  taken  place. 
But  it  appears  to  me,  that  the  view  taken  by  the  rest  of  the  Judges 
is  correct ;  the  authority  must  necessarily  vest  in  the  umpire,  at  the 
time  which  is  first  fixed  for  the  arbitrators  to  make  their  award ; 
and  if  they  have  not  then  made  it,  the  umpire  may  step  in  and  keep 
alive  his  jurisdiction,  because  it  might  be  that  the  enlargement  of 
[  •652  ]  time  by  the  arbitrators  might  extend  beyond  *the  20th  September, 
and  after  that  the  power  of  the  umpire  would  lapse,  and 
he  could  not  revive  it.  It  is  therefore  necessarily  implied  by  the 
bond  of  submission,  that  the  umpire  should  have  the  power  of 
enlarging  the  time  at  any  period  between  the  20th  August  and  the 
20th  September. 

Then  with  respect  to  the  notice,  that  also  branches  off  into  two 
divisions,  because  it  is  said,  first,  that  the  defendant  had  no  notice 
of  the  enlargement  of  the  time ;  and,  secondly,  that  he  had  no 
notice  of  the  disagreement  of  the  arbitrators.  As  to  the  last 
objection,  he  had  notice  on  the  production  of  the  award  made  by  the 
umpire ;  and  as  to  the  notice  of  enlargement,  it  appears,  not  only  by 
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the  authorities,  but  by  the  facts  of  this  case,  that  he  had  ample  Doddinqton 
notice,  because  it  appears  that  he  had  notice  given  to  him  when  the  bailwabd. 
performance  of  the  award  was  demanded ;  and,  further,  that  he 
made  no  motion  in  Court,  founded  on  the  want  of  notice,  but  he  laid 
by  until  the  present  motion  was  made,  and  he  now  brings  forward 
his  objection  as  a  means  of  getting  rid  of  the  attachment  which  the 
defendant  is  liable  to  have  sued  out  against  him.  As  no  authority, 
therefore,  is  in  existence  that  a  written  notice  is  requisite,  the  case 
which  has  been  cited,  showing  that  knowledge  only  of  the  enlarge- 
ment is  required,  is  an  answer  to  the  objection  which  has  been 
raised,  and,  therefore,  no  sufficient  ground  has  been  shown  by  the 
defendant  for  resisting  this  attachment. 

As  to  the  excess  of  authority  by  the  umpire,  the  only  point  is, 
as  to  the  share  of  the  defendant ;  as  to  that,  the  award  is  nugatory, 
and  goes  for  nothing  ;  but  that  will  not  vitiate  the  other  part  of  it. 
I  perfectly  coincide,  therefore,  in  opinion  with  the  rest  of  the  Court. 

Rule  absolute  accordingly. 


KIRKMAN  V.  JERVIS.  i8S9. 

(7  Bowling,  Pr.  Caa,  678—680 ;  S.  C.  3  Jur,  605.)  [  678  ] 

If  a  landlord  of  furnished  lodgings  by  his  misconduct  justifies  a  tenant 
in  an  abrupt  departure  during  a  tenancy  limited  to  a  specific  period,  he 
cannot  recover  rent  for  the  whole  time  agreed  on,  but  is  entitled  to  rent  for 
the  time  during  which  there  has  been  an  actual  occupation. 

This  was  an  action  for  the  use  and  occupation  of  part  of  a 
fm*nished  house.  The  particulars  of  demand  stated  a  special 
contract  to  pay  a  sum  of  40Z.  for  six  months  from  the  25th 
March,  and  credit  was  given  for  the  sum  of  141.  which  had  been 
paid  in  advance  on  account  of  rent.  At  the  trial,  before  Mr.  Serjt. 
Arabin,  the  plaintiff's  counsel,  in  opening  the  case,  stated  that  the 
action  was  on  a  special  contract  to  take  the  apartments  for  the  six 
months  for  the  sum  of  401. ,  but  that  he  was  not  able  to  prove  it. 
Evidence  was  then  given  as  on  a  quantum  mendty  and  it  appeared 
that  the  defendant  occupied  the  apartments  from  the  12th  May 
for  seven  weeks,  when,  owing  to  some  misconduct  on  the  part  of 
the  plaintiff,  who  also  lived  in  the  house,  and  refused  to  allow 
the  defendant  to  light  a  fire  to  cook  some  fish  on  a  Sunday,  the 
defendant  said  that  he  should  leave  the  apartments ;  the  plaintiff 
said  that  she  did  not  care  if  he  did,  as  she  could  get  a  much  better 
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KiRKMAK  rent  for  them.  The  defendant  accordingly  stayed  in  the  apart- 
Jebvis.  ments  one  week  more,  and  then  quitted.  Evidence  was  also  given 
to  show  that  the  apartments  were  worth  about  2L  a-week,  and  the 
jury  gave  a  verdict  for  IZ.  19«.  4d.,  which  sum,  together  with  the 
14/.  Sd.  which  was  admitted  to  be  paid,  made  exactly  2L  a-week  for 
the  eight  weeks'  occupation.  A  rule  nisi  having  been  obtained  for 
a  new  trial, 

[  ♦679  ]  Gumey  and  Tindale  showed  cause,  and  contended  *that  the 

verdict  ought  not  to  be  disturbed,  as  there  was  evidence  to  show 
that  the  apartments  were  worth  2L  a- week,  and  the  conduct  of  the 
plaintiff  in  putting  an  end  to  the  tenancy  did  not  affect  the 
question;  and  also  that  the  plaintiff  was  not  so  bound  by  the 
particulars  of  demand  that  she  was  not  entitled  to  prove  on  a 
quantum  meruit^  though  she  was  unable  to  prove  the  special 
contract. 

Humfrey  and  JameSy  contra : 

The  misconduct  of  the  plaintiff  in  preventing  the  defendant 
having  the  full  use  of  the  apartments,  would  take  away  her  right 
to  recover  any  thing  beyond  the  amount  paid,  and  she  was  more- 
over bound  by  her  particulars  of  demand  to  prove  the  special 
contract.  IloUand  v.  Hopkins  (i),  Breckon  v.  Smith  {2)  ^  were  cited, 
and  also,  by  the  opening  of  her  counsel,  Buncombe  v.  DaniM  («). 

Coleridge,  J. : 

In  this  case  I  think  there  should  be  no  rule.  It  cannot  be 
doubted  that  the  jury  have  taken  a  view  of  the  case  which,  upon 
the  evidence,  may  be  right.  An  occupation  of  eight  weeks  was 
proved.  Here  was  evidence  which  would  warrant  them  in  esti- 
mating that  at  AGs.  a-week,  141.  8d.  had  been  paid,  and  they  have 
given  a  verdict  for  11,  19s.  4i.  But  it  is  said,  that  the  plaintiff's 
counsel  opened  that  there  had  been  a  special  contract  for  a  taking 
for  six  months  absolutely,  at  a  given  sum,  and  that  the  plaintiff's 
particulars  showed  that  that  was  intended  to  be  proved,  but  that 
she,  by  her  own  misconduct,  determined  the  tenancy,  and,  there- 
fore, that  she  was  entitled  to  nothing.  Assuming  the  premises  to 
be  correct,  which  I  do  not  concede,  I  am  not  prepared  to  assent  to 
the  conchision.     If  a   landlord,  by  his  misconduct,  justifies   the 

(1)2  Bos.  &  P.  243.  (3)  8  Car.  &  P.  222. 

(2)  1  Ad  &  EL  488. 
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tenant  in  an  abrupt  departure  during  a  tenancy  limited  to  a  Kirkman 
specific  period,  and  to  be  compensated  by  a  fixed  sum,  he  can  jkrvis. 
neither  recover  the  whole  rent  upon  the  *original  contract,  nor  [  *680  ] 
insist,  as  in  an  ordinary  tenancy,  upon  the  want  of  notice ;  but  if 
he  has  been  paid  a  sum  for  the  actual  occupation,  I  do  not  see  how 
the  tenant  can  recover  that  back ;  and  if  after  the  misconduct  of 
the  landlord  the  tenant  remains  in  occupation  for  any  time,  I  as 
little  understand  how  he  can  refuse  to  pay  what  a  jury  may  think 
such  occupation  is  worth  ;  and  that  is  the  present  case :  at  the  end 
of  seven  weeks,  the  misconduct  in  question  occurs,  but  he  has 
previously  paid  what  is  equivalent  to  the  occupation  up  to  that 
time ;  he  remains  in  the  house  a  week  longer,  and  the  jury  assess 
upon  him  a  sum  which  they  deem  proper  for  that  week's  occupa- 
tion. In  this  way  of  viewing  the  case,  it  is  hardly  necessary  to 
consider  the  binding  effect  attributed  to  the  opening  and  the 
plaintiff's  particulars;  but  I  may  say,  that  although  I  entirely 
agree  with  the  observation  said  to  have  been  made  by  Lord 
Denman,  in  Duncomhe  v.  Daniell,  and  think  his  remarks  both  true 
and  important  with  reference  to  the  facts  before  him,  I  do  not 
agree  that  the  plaintiff  is  bound  to  stand  upon  an  express  special 
contract,  and  cannot  resort  to  an  implied  one,  because  his  counsel 
has  stated  such,  and  at  the  same  time  said  he  could  not  prove  it ; 
and  with  regard  to  the  particulars,  they  would  be  made  an  instru- 
ment of  gi'eat  injustice  if  they  were  held  to  have  so  narrow  and 
conclusive  an  operation  as  the  defendant's  counsel  contended  for. 
The  rule  will,  therefore,  be  discharged. 

Rule  discharged. 


SPENCE  V,   EASTERN   COUNTIES  RAILWAY  i839. 

COMPANY.  {^^ 

(7  Dowling,  Pr.  Cas.  697—698 ;  S.  C.  3  Jur.  846.) 

Where,  by  agreement  of  reference,  the  arbitrator  in  to  take  a  view  previous 
to  entering  on  the  reference,  and  he  takes  such  view,  the  non-recital  of  the 
view  is  no  objection  to  his  awai*d. 

James  moved  for  a  rule  to  show  cause  why  the  award  made  by 
the  arbitrator  in  this  case  should  not  be  set  aside  on  various 
grounds.  The  matters  in  dispute  had  been  referred  by  agreement 
to  the  arbitrator.  One  of  the  articles  in  that  agreement  was,  that 
at  a  certain  period  before  proceeding  with  the  reference,  the 
arbitrator  should  take  a  view  of  the  premises,  in  respect  of  which 
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the  claim  arose  against  the  Eastern  Counties  Railway  Company. 
In  the  award  the  arbitrator  had  not  recited  the  taking  of  that 
view.  The  view  was  a  condition  precedent  to  entering  on  the 
reference,  and,  therefore,  the  non-recital  of  it  showed,  on  the 
face  of  the  award,  that  the  arbitrator  had  not  proceeded  in 
pm-suance  of  the  power  with  which  the  agreement  of  reference 
clothed  him. 

GOLERIDOE,  J. : 

Was  there  a  view  taken  by  the  arbitrator  ? 

James  admitted  that  a  view  had  been  taken,  pursuant  to  the 
agreement  of  reference. 

Coleridge,  J. : 

Then  I  think  that  is  no  ground  for  disturbing  the  award. 


James  then  contended,  that  by  construing  the  award  with  the 
[  ♦6^8  ]      claim  set  up  by  the  plaintiff  against  the  Company,  *the  arbitrator 
appeared  to  have  exceeded  the  powers  bestowed  upon  him. 

Coleridge,  J.  : 

It  may  be  proper  that  the  case  should  be  discussed,  and,  therefore, 
you  may  take  a  rule  on  tliat  ground. 

Rale  nisi  granted. 


1839.       REGINA  V.  The  LORD  of  the  MANOR  of  WHITFORD. 

[  709  ]  (Before  the  Four  Judges.) 

(7  Bowling,  Pr.  Cas.  709—7 1 1 ;  S.  C.  3  Jui-.  533 ;  S.  C.  iioro .  liey,  v.  A'iyim*,  1  Q.B.  355. ) 

A  iiile  for  a  mandanms  to  the  steward  of  a  manor,  to  accept  a  surrender 
of  copyhold  pi'emifies  to  certain  uses,  should  make  the  lord  of  the  manor  u 
party  to  the  rule. 

A  RULE  had  been  obtained  in  this  case,  calling  on  the  steward  of 
the  Manor  of  Whitford  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  accept  a  surrender  of  certain  copyhold 
tenements  and  premises  to  the  uses  therein  mentioned. 

The  Attonieif-Gemral  now  showed  cause : 

This  rule  requires  only  the  steward  of  the  Manor  of  Whitford  to 
show  cause.     It  ought  to  have  called  upon  the  lord  of  the  manor, 
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as  well  as  the  steward ;  for  the  lord  of  the  manor  is  a  person  whose 
interests  are  very  greatly  concerned  in  cases  of  this  kind,  and  ought 
not  to  be  interfered  with,  unless  he  is  in  a  proper  manner  brought 
before  the  Court,  and  is  informed,  by  being  made  a  party  to  the 
rule,  that  his  interests  may  be  thus  affected.  The  immediate  object 
in  the  present  case  is  to  call  upon  the  lord  of  the  manor,  and  compel 
him  to  accept  of  a  surrender  of  the  copyholds  in  question,  which 
have  been  made  the  subject  of  a  settlement,  and  which,  in  the 
present  instance,  would  deprive  him  of  the  fines  customarily  paid 
on  surrenders.  But,  there  are  further  evils  from  which  the  lord  of 
the  manor  might  suffer,  should  this  rule  be  made  absolute ;  parties 
would  thus  acquire  a  right  in  the  copyholds  without  paying  the 
fines  due  on  their  admission ;  and  this  would  serve  as  a  precedent 
for  establishing  a  custom,  which  might  soon  oust  the  lord  of  all  his 
emoluments  in  respect  of  such  fines,  by  its  affording  evidence  of 
a  custom  to  allow  such  surrenders  as  the  present.  In  a  case 
not  long  since  decided,  of  Rex  v.  Oundle  (i),  which  was  a  mandamus 
directed  to  the  lord  of  a  manor,  and  calling  upon  him  to  admit  C, 
an  appointee,  *to  certain  premises  which  formed  a  part  of  the 
manor,  the  writ  called  upon  both  the  lord  and  the  steward ;  and 
this,  too,  has  been  the  invariable  practice ;  the  contrary  would 
be  a  very  unsafe  and  unsatisfactory  mode,  for  the  steward  holds 
oflSce  only  during  pleasure,  and  may  be  dismissed  from  being 
steward  of  the  Manor  of  Whitford.  The  custom  of  making  such 
surrenders  is  unknown  to  us  in  this  manor,  and  the  rule  is,  in  point 
of  form,  irregular,  and,  therefore,  ought  to  be  discharged. 


Keg. 
Tme  Lokd 

OF  THE 

Manob  of 
Whitfobd. 


[  ♦710  ] 


Kelly y  in  support  of  the  rule  : 

This  objection  is  not  fatal.  The  practice  on  this  point  is  not 
uniform.  There  are  cases  certainly,  where  the  writ  has  issued  to  the 
lord  at  the  same  time  as  to  the  steward,  but  it  has  not  always  been 
so ;  sometimes  the  steward  has  been  the  only  individual  to  whom 
the  writ  has  been  directed.  In  the  present  case,  we  have  served 
our  rule  on  a  person  who  is  an  oflBcer,  and  we  call  on  him  to  show 
cause  why  a  mandamus  should  not  be  directed  to  him.  He  comes 
forward  in  one  sense  as  the  steward,  but  he  is  a  person  who  is  also 
an  officer.  He  makes  an  affidavit  as  to  the  custom  of  the  manor ; 
and  it  seems  quite  idle  to  contend  that  the  lord  of  the  manor  can 
be  prejudiced,  while  his  steward  has  notice  of  everything  that  is 
done,  and  is  called  on  to  protect  his  interests. 

(1)  40  B.  B.  288  (1  Ad.  &  El.  283 ;  3  Nev.  &  Man.  48i  ;  1  Nev.  &  Man.  586). 
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Lord  Denman,  Ch.  J. : 

But  there  may  be  cases  in  which  the  interests  of  the  lord  and  the 
steward  may  not  be  quite  the  same. 

Kelly  : 

The  rule  in  this  case  calls  upon  the  steward  of  the  manor  to  show 
cause  why  a  maudamva  should  not  issue  to  him  to  take  from  us  a 
particular  surrender  of  certain  lands  into  the  hands  of  the  lord  of 
he  manor. 

The  Attorney 'General  : 
The  object  of  this  surrender  is  to  deprive  the  lord  of  his  fines. 

Kelly  : 

It  is  to  effect  a  surrender  of  these  lands  to  such  *uses  as  a 
certain  appointor  shall  appoint,  and  so  far  from  injury,  it  will  l)enefit 
the  lord,  by  giving  him  a  two  years  fine,  to  be  paid  on  the  person 
being  admitted.  In  the  case  of  Rogers  v.  Jones  (i),  the  mandamus 
was  to  the  steward  alone,  and  no  mention  whatever  was  made  of  the 
lord  in  it. 

Lord  Denman,  Ch.  J. : 

No,  there  the  mandamtis  was  to  the  steward  to  allow  inspection 
of  the  Court  Rolls  by  two  tenants  of  the  manor.  The  lord  had  no 
interest  there. 

Kelly : 

But,  as  between  the  lord  and  tenants  the  steward  is  a  public 
oflBcer ;  he  is  supposed  to  be  more  acquainted  with  the  customs  of 
the  manor,  and  for  many  purposes  the  lord  and  steward  are  but 
one  person ;  except  where  the  interests  of  the  lord  are  adverse  to 
those  of  the  steward.  If  any  case  arises  in  which  the  lord  and  the 
steward  have  separate  interests,  it  might  be  a  good  ground  for 
contending  that  each  of  them  should  be  served.  But  here  the 
interests  of  both  are  one. 

Patteson,  J. : 

It  will  certainly  be  allowed  that  a  mandamus  was  never  yet 
granted  to  such  a  ministerial  officer  alone,  though  many  cases  are 
to  be  found  in  which  a  writ  has  issued  against  the  lord  and 
the  steward. 

(1)  27  E.  R.  529  (5  Dowl.  &  Ry.  484). 
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Kelly : 

This  objection  is  quite  preliminary,  it  has  nothing  whatever  to 
do  with  the  merits  of  the  case. 

Lord  Dbnman,  Ch.  J. : 

The  objection  has  been  taken,  and  we  think  it  a  good  one,  and 
that  this  rule  should,  therefore,  be  discharged. 

Huh  discharged. 


Reo. 

r. 

The  Lord 

OF  THE 

Manor  op 
VVhitford. 


ANDREWS   V.   HARRIS  and  Another.  i839. 

(7  Bowling.  Pr.  Cas.  712—715.)  [^^] 

Where  in  an  action  of  tort  brought  by  a  pauper  plaintiff,  it  appeared  that 
lie  had  become  insolvent,  and  obtained  his  discharge  under  the  Judgments 
Act,  1838,  after  the  commencement  of  the  action,  the  Court  would  not 
compel  the  assignees  to  give  security  for  costs. 

R.  V,  Richards  and  N,  R.  Clarke  showed  cause  against  a 
rule  obtained  by  Whitehvrst,  calling  on  the  defendants  to  show 
cause  why,  unless  the  special  case  in  this  action  was  returned 
within  four  days,  the  plaintiff  should  not  be  at  liberty  to  sign 
judgment.  The  question  was,  whether  the  Court  would  now 
interpose  in  an  action  brought  in  a  form  of  tort,  to  compel  the 
defendant  to  return  the  special  case,  without  compelling  the  assignees 
of  the  plaintiff,  who  had  become  insolvent,  to  become  parties  to  the 
cause,  by  giving  security  for  costs  ?  The  action  had  originally  been 
commenced  by  the  plaintiff  in  forma  pauperis,  but  his  insolvency 
♦might  be  considered  as  having  dispauperised  him.  He  had  sub-  [  •713] 
sequently  become  insolvent,  and  had  obtained  his  discharge  on 
the  5th  March  last.  It  was  an  action  of  tort,  but  the  benefit  of  the 
verdict  would  go  to  the  assignees.  The  Court,  therefore,  would 
interfere  to  compel  them  to  give  security  for  costs.  The  case 
of  Doijle  V.  Anderson  (i)  was  directly  in  point.  The  marginal  note 
in  that  case  was,  **  If  an  insolvent  debtor  proceeds  with  an  action, 
after  executing  his  assignment,  although  no  assignees  are  appointed, 
the  Court  will  compel  him  to  find  security  for  costs."  That  was  an 
action  of  assumpsit  on  a  policy  of  insurance.  In  point  of  substance, 
so  far  as  the  assignees  were  concerned,  there  was  no  difference 
between  an  action  of  assumpsit  and  an  action  of  tort.  The  only 
distinction  which  could  be  made  was,  that  the  damages  in  the  one 

(1)  40  R.  R.  381  (1  Ad.  &  El.  635;  4  Nev.  &  Man.  873;  2  Dowl  P..  C  596). 
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Andrews     case  might  be  considered  as  reduced   to  a    certainty,   but    the 


«. 


Mabbis.  damages  in  the  other  required  the  intervention  of  a  jury,  in  order 
to  ascertain  their  amount.  The  result  was,  however,  the  same; 
for,  the  benefit  of  the  verdict  would  vest  in  the  assignees  whenever 
it  should  be  found.  It  was,  in  fact,  the  same  as  a  debt  due  to  the 
insolvent.  This  must  be  the  construction  which  the  Court  would 
put  on  the  7  Geo.  IV.  c.  57,  s.  11  (i),  and  the  1  &  2  Vict.  c.  110  (2), 
s.  87,  was  to  the  same  effect. 

Whitehurst,  in  support  of  the  rule,  contended  that  the  benefit 
of  this  verdict  would  never  go  to  the  assignees.  The  case  must 
depend  upon  the  provisions  of  the  1  &  2  Vict.  c.  110,  s.  37  (2). 
There  was  some  difference  between  this  section  and  the  7  Geo.  IV. 
c.  57,  s.  11  (1).  That  was,  however,  not  a  substantial  difference. 
By  the  former  Act  an  assignment  was  to  be  executed  ;  but,  by  the 
latter,  no  such  assignment  was  necessary,  but  an  order  was  to  be 
made  by  the  Court,  vesting  in  the  provisional  assignee  *'  All  the  real 
[  *7i4  ]  and  personal  estate  and  effects  of  such  ^prisoner,  both  within  this 
realm  and  abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  such  person  and  his  family ;  and  the  working 
tools  and  implements  of  such  prisoner,  not  exceeding  in  the  whole 
the  value  of  20/.,  and  all  the  future  estate,  right,  title,  interest,  and 
trust  of  such  prisoner  in,  or  to  any  real  and  personal  estate  and 
effects  within  this  realm  or  abroad,  which  such  prisoner  may 
purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed 
or  come  to  him,  before  he  shall  become  entitled  to  his  final  discharge 
in  pursuance  of  this  Act,  or  according  to  the  adjudication  made 
in  that  behalf."  The  present  claim  could  not  be  considered  as 
coming  within  any  one  of  the  descriptions  of  property  mentioned  in 
the  statute. 

Coleridge,  J. : 

There  are  two  ways  of  considering  the  answer  to  this  application. 
The  one  is,  that  the  Court  ought  not  to  interfere  under  all  the  cir- 
cumstances ;  and  the  other  is,  that  the  interference  should  take  place 
on  the  terms  of  requiring  security  for  costs,  to  be  given  by  the 
assignees  or  some  other  person.  In  the  first  place,  as  to  the  non- 
interference of  the  Court.  This  is  a  proceeding,  from  the  beginning 
in  forma  pauperis.    As  far  as  the  insolvency  is  concerned,  that  can 

(1)  Repealed,  S.  L.  fi.  Act,  1873.  c.  52,  a.  54,  and  s.  168  ("property  "). 

(2)  Compare  the  provisions  of  the      — R.  C. 
Bankruptcy  Act,  1883,  46  &  47  Vict. 
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make  no  difference,  as  the  plaintiff  was  a  pauper  from  the  first,  akdbewb 
Ought  I  then  in  consequence  of  his  present  insolvency,  to  compel  mabbis. 
security  for  costs  to  be  given  ?  The  insolvency,  it  is  said,  in  fact, 
dispauperised  him.  That  is,  I  presume,  that  some  other  person 
has  been  placed  in  his  stead,  who  ought  to  give  security  for  costs. 
The  principle  is,  that  where  another  person  is,  in  fact,  proceeding 
with  an  action  in  the  name  of  the  party  on  the  record,  and  that 
party  is  insolvent,  the  Court  will  compel  him,  for  whose  benefit  the 
action  is  proceeding,  to  come  in  and  give  security  for  costs.  That 
being  the  principle  on  which  the  Court  acts,  the  question  is,  whether 
this  case  comes  within  it  ?  The  assignees  say  they  have  nothing  to 
do  with  the  action.  There  is  consequently,  *no  collusion  with  [  '715  ] 
them.  It  is  said,  however,  that  they  will  have  the  benefit  of  this 
action.  But  how  will  the  result  of  it  come  into  their  possession  ? 
It  is  said  that  they  will,  as  it  is  a  liquidated  sum  which  will  be 
recovered ;  but  the  right  to  this  sum  is  still  under  discussion. 
Suppose,  however,  that  it  was  not  so,  then  we  must  consider  whether 
section  37  gives  it  to  the  assignees.  That  section  vests  in  the 
assignee  all  the  insolvent's  estate  of  which  he  is  possessed,  ''real 
and  personal."  Now,  this  is  neither  real  nor  personal  estate  of  the 
party  at  present.  But  then  the  statute  proceeds  to  provide,  that 
the  order  shall  vest  ''all  future  estate,  right,  title,  interest,  and 
trust  of  such  prisoner,  in  or  to  any  real  and  personal  estate  and 
effects  within  this  realm  or  abroad,  which  such  prisoner  may  purchase* 
or  which  may  revert,  descend,  be  devised,  or  bequeathed,  or  come 
to  him,  before  he  shall  become  entitled  to  his  final  discharge,  in 
pursuance  of  this  Act,  according  to  the  adjudication  made  in  that 
behalf."  These  damages  have  not  come  to  him  before  his  dis- 
charge ;  for  he  was  discharged  on  the  5th  of  March.  But  has  he 
the  right  to  it?  He  has  not.  There  is  a  difference  between  an 
action  for  damages  in  respect  of  a  trespass,  and  one  for  the 
recovery  of  a  debt.  As  no  mere  right  is  a  matter  of  property  until 
judgment  is  given,  there  is  no  reason  for  staying  proceedings  here, 
until  security  for  costs  has  been  given,  according  to  the  principle 
of  the  cases  in  which  the  interference  of  the  Court  has  taken  place, 
by  engrafting  such  a  term  on  the  rule  now  sought  to  be  obtained. 
I  cannot  say  that  it  is  a  case  in  which  the  Court  ought  to  interfere 
under  the  peculiar  circumstances  stated  in  the  affidavits.  As  the 
action  was  allowed  to  commence,  so  must  it  be  allowed  to  proceed. 
There  is  no  argument  which  can  be  used  in  support  of  this 
application,  which  would  not  equally  have  applied  to  prevent  the 
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Andrews     commencement  of  the  action.     The  present  rule  must,  therefore 
Marris.      be  made  absolute,   but  without   costs,  as  it  was  a  fair  question 

for  discussion. 

Ride  accordingly. 


1839. 


BENDEY  V.  PEICE  (1). 


[  '^^^  1  (7  DowHng,  Pr.  Cas.  753—762;  S.  C.  3  Jur.  1150.) 

The  defendant,  a  beneficed  clergyman,  demised  two  livings  to  the  plaintiff, 
for  a  term  of  99  years,  on  trust,  among  other  things,  to  pay  3,700/. 
previously  borrowed  by  the  defendant,  of  the  plaintiff,  the  indenture  not 
referring  in  any  way  to  a  warrant  of  attorney.  On  the  same  day,  the 
defendant  executed  a  warrant  of  attorney  to  the  plaintiff,  in  the  defeazanco 
of  which  it  was  stated  to  be  given  as  a  collateral  security  for  3,700/.  and 
interest,  "  further  secured  by  a  grant  and  demise  bearing  even  dat^e 
herewith,  of  the  vicarages  "  in  question.  The  money  in  question  not  being 
paid,  the  plaintiff  signed  judgment,  and  issued  a  sequestration :  Held,  on 
application,  to  set  aside  the  warrant  and  subsequent  proceedings,  that  it  was 
not  void  as  a  charging  of  a  benefice,  within  the  meaning  of  the  13  Eliz. 
c.  20,  s.  1,  but  that  it  was  an  independent  security  for  a  loan. 

WlGfITMA^  showed  cause  against  a  rule  nisi  obtained  by  Erie, 
for  setting  aside  a  warrant  of  attorney,  judgment  and  sequestration 
thereon,  in  the  present  case.  The  ground  of  the  application  was, 
that  the  warrant  of  attorney  in  question  operated  as  a  charge  on  the 
defendant's  living,  contrary  to  the  provisions  of  the  13  Eliz.  c.  20, 
s.  1.  The  provisions  of  the  statute  were,  '*  that  all  chargings  of 
such  benefices  with  cure  hereafter,  with  any  pension,  or  with  any 
profit  out  of  the  same  to  be  yielded  or  taken  hereafter  to  be  made, 
other  than  rents  to  be  reserved  upon  leases  hereafter  to  be  made, 
according  to  the  meaning  of  this  Act,  shall  be  utterly  void."  The 
question  was,  whether  the  warrant  of  attorney  came  within  the 
prohibition  of  that  statute  as  amounting  to  a  charging  of. Price's 
benefice.  It  appeared  that  the  vicarages  of  Chesterton  and  Coleme, 
with  the  appurtenances,  by  indenture,  dated  23rd  November,  1831, 
made  between  the  said  Price  of  the  first  part,  George  Robins,  of 
Fair  ford,  in  the  county  of  Gloucester,  Gent.,  of  the  second  part,  and 
the  said  Bendry,  by  description  of  Thomas  Bendry,  of  Wroughton, 
in  the  county  of  Wilts,  of  the  third  part,  were,  in  consideration  of 
3,000Z.,  paid  by  the  said  Bendry  to  the  said  Eobins,  at  the  request  of 
the  said  Price,  and  in  discharge  of  a  debt  owing  by  him  to  the  said 
Robins,  and  secured  upon  two  policies  of  life  assurance  therein 
recited  ;  and  of  700/.  also  paid  by  the  said  Bendry  to  the  said  Price, 
demised  and  granted  by  the  said  Price  to  the  said  Bendry  for 

(1)  See  Hawhins  v.  Oathercoie  (1855)  6  De  G.  M.  &  G.  1,  24  L.  J.  Ch.  335.— B.  C. 
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ninety-nine  )'ear8,  if  Price  should  so  long  live,  at  a  peppercorn  rent,  Bendky 
upon  trust,  that  the  Baid  liendry  should  thenceforth,  or  at  any  time  price. 
thereafter  enter  into  possession  of  the  said  vicarages  and  premises, 
and  so  long  as  the  said  8,700Z.  *and  interest,  or  any  part  thereof  [  *754  ] 
should  remain  due,  continue  such  possession,  and  receive  all  tithes, 
rents,  &c. ;  and  manage  the  said  vicarages,  and  stand  possessed  of 
the  proceeds  upon  trust ;  in  the  first  place,  to  pay  expenses,  and  in 
the  next  place,  to  pay  and  retain  to  himself,  the  said  Bendry,  his 
executors,  administrators,  or  assigns,  the  said  principal  sum  of 
3,700Z.  thereby  secured,  with  interest  thereon,  and  also  to  pay  the 
premiums  on  the  said  life  policies,  which  are  after  assigned  by  the 
same  indenture.  The  indenture  did  not,  in  any  manner,  refer  to 
the  warrant  of  attorney.  On  the  warrant  of  attorney  the  following 
defeazance  was  written  :  *'  Memorandum,  that  the  above  warrant  of 
attorney  is  given  as  a  collateral  security  for  payment  of  the  sum  of 
3,700Z.,  by  the  said  Aubrey  Charles  Price,  to  the  said  Thomas  Bendry, 
with  lawful  interest  thereon,  which  said  principal  and  interest 
monies  are  further  secured  by  a  grant  and  demise,  bearing  even 
date  herewith,  of  the  vicarages  of  Chesterton,  in  the  county  of 
Oxford,  and  of  Colerne,  in  the  county  of  Wilts,  made  between  the 
said  A.  C.  Price  of  the  one  part,  and  the  said  Thomas  Bendry  of 
the  other  part.     Signed,  Thos.  Bendry." 

It  was  perfectly  clear,  than  on  merely  reading  the  warrant  of 
attorney  now  sought  to  be  set  aside,  it  could  only  operate  as  a 
security  for  a  payment  of  the  debt  due  to  Bendry,  and  not  as  a 
charging  of  the  benefice.  It  was  a  mere  personal  security,  given 
for  the  payment  of  3,700/.,  on  which  the  plaintiff  would  have  a  right 
to  sign  judgment  in  case  of  default  being  made  in  payment  of  the 
sum  in  question,  and  to  issue  a  sequestration  accordingly.  All  the 
cases  which  had  put  a  construction  on  the  statute  of  Elizabeth  had 
determined,  that  unless  the  warrant  of  attorney  operated  to  charge 
the  living  itself  directly  the  warrant  was  good.  The  mere  fact  of 
its  operating  indirectly  through  the  medium  of  a  sequestration  did 
not  constitute  an  objection. 

Coleridge,  J.,  stopped  Wufhtman^  and  called  on  r  755  ] 

Erie  and  T'.  Lee,  to  support  the  rule : 

They  cited  Alchin  v.  Hopkins  (1).  The  marginal  note  to  that  case 
was,  **  a  composition  with  a  clergyman,  in  consideration  that  his 

(1)  41  E.  E.  674  (1  Bing.  (N.  C.)  99 ;  4  Moore  &  Scott,  615). 
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Bendrt      future  income  may  be  received  by  a  trustee,  and  applied  in  liquida- 
Prick.        ^^^^  ^^  his  debts,  after  providing  for  a  curate,  is  void  ander  the 
13  Eliz.  e.  20,  s.  1." 

Coleridge,  J. : 

There  was  no  process  issued  in  that  case.  It  was  an  assignment 
of  all  the  property  of  the  clergyman  in  trust,  to  raise  the  amount  of 
his  debts,  after  providing  for  a  curate;  That  is  a  very  different  case 
from  the  present.  How  can  any  sequestration  be  good  if  this  is  not  ? 
All  sequestrations  are  continuing. 

Erie  : 

The  plaintiff  is  doing  that  indirectly  which  the  law  will  not  allow 
him  to  do  directly. 

Coleridge,  J. : 

Here  is  a  good  debt,  and  execution  is  sued  out ;  and  the 
plaintiff  has  a  sequestration  in  respect  of  it.  Will  not  the  warrant 
of  attorney  be  suspended,  if  judgment  is  once  signed,  and  execution 
issued  ? 

Erie  : 

In  the  case  of  Colehrookv.  Layton  (i),  the  judgment  of  the  Court 
proceeded  on  the  ground,  that  the  warrant  of  attorney  did  not  appear 
to  operate  as  a  charge  upon  the  benefice,  as  the  reference  from  the 
warrant  of  attorney  to  the  bond  amounted  to  no  more  than  a 
description  of  the  bond,  its  date,  the  parties  to  it,  and  the  time  at 
which,  the  annuity  was  to  be  paid,  and  not  incorporating  the  terms 
of  the  deed  of  grant  recited  in  the  bond,  with  the  warrant  of  attorney, 
so  as  to  make  the  latter  operate  as  a  charge  on  the  benefice.  Here, 
however,  the  connexion  between  the  warrant  of  attorne}'  and  the 
[  ♦756  ]  grant  and  *demise  was  clearly  shown,  and,  therefore,  they  must  be 
considered  as  forming  together  one  security.  If  they  were,  the 
introduction  of  the  statement  that  the  warrant  was  merely  given  as 
a  *' collateral "  security  for  the  payment  of  3,700/.  with  interest, 
could  not  affect  it.  The  judgment  in  Colehrook  v.  Ijayton,  by  Mr. 
Justice  LiTTLEDALE,  was,  **  here  the  warrant  of  attorney  does  not 
refer  to  the  deed  of  grant.  It  is  a  common  form,  which  would  be 
adopted  for  providing  payment  of  an  annuity  secured  by  bond,  but 

(1)  38  R.  B.  314  (4  B.  &  Ad.  578 ;  I  Nev.  &  Man.  374). 
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not  charged,  or  intended  to  be  charged,  upon  any  living.    It  is  true,      Bkmdbv 

there  is  some  incidental  mention  of  the  bond  in  the  warrant  of       pbige. 

attorney.    The  warrant  itself,  instead  of  simply  stating  a  declaration 

in  an  action  of  debt  on  bond,  describes  that  bond  by  mentioning  the 

date,  and  showing  it  to  have  been  given  by  the  defendant  to  the 

plaintiffs ;  and  the  defeazance  notices  it  by  stating  that  the  warrant 

of  attorney  is  given  to  secure  the  payment  of  a  certain  annuity  on 

given  days,  and  that  the  first  payment  is  to  be  made  on  the  3rd 

December  then  next  ensuing,  *  as  in  and  by  the  condition  to  the 

bond  or  obligation  referred  to  by  the  warrant  of  attorney  is  more 

particularly  expressed  in  that  behalf.'     But  this  reference  to  the 

bond  in  the  warrant  of  attorney  amounts  to  no  more  than  a  mention 

of  that  instrument  by  way  of  identifying  it,  as  the  bond  on  which 

the  action  is  to  be  brought,  and  the  mention  of  it  in  the  defeazance, 

to  no  more  than  a  precise  and  distinct  reference  to  the  times  for, 

and  the  commencement  of,  the  quarterly  payments.''     It  resulted 

from  the  judgment  in  that  case,  that  where  the  connexion  between 

the  instrument  charging  the  benefice,  and  the  warrant  of  attorney 

did  not  appear  on  the  face  of  the  documents,  the  connexion  could 

not  be  shown  by  aflSdavit.     When,  however,  as  in  the  present  case, 

the  connexion  was  evident  on  the  face  of  the  instruments,  the  Court 

would  set  aside  the  warrant.     Saltmarshe  v.  Ilewett  (i)  was  to  that 

effect.     *The  marginal  note  of  that  case  was,  "  Hewott,  a  beneficed       [  ♦757  J 

clergyman,  gave  Saltmarshe  a  warrant  of  attorney  to  enter  up 

judgment  against  him  for  8,600/.      The  defeazance  recited  that 

Saltmarshe  had  agreed  to  purchase  an  annuity  of  Hewett  for  1,8002., 

and   that  the  annuity  was,   or  was  intended  to  be   secured  to 

Saltmarshe  by  indenture  of  even  date  with  the  warrant  of  attorney, 

charging  the   annuity  on  his  benefice ;    and  that    Hewett    and 

Saltmarshe  had  also  agreed  that  the  annuity  should  be  secured 

by  warrant  of  attorney  as  above,  which  had  been  executed.     The 

defeazance  further  declared,  that  the  judgment  on  the  warrant  of 

attorney  was  to  be  a  collateral  security  only,  and  that  execution 

was  not  to  issue  until  payment  should  have  been  twenty- one  days 

in   arrear,   in   which   case,   and   as  often  as  it  should  happen, 

Saltmarshe  might  immediately  obtain  sequestration  of  the  rectory, 

to  the  intent  that  he  should  recover  the  arrears.     The  Court  set 

aside  the  warrant  of  attorney,  as  charging  the  benefice  contrary  to 

the  statute  of  13  Eliz.  c.  20."     In  that  case,  the  warrant  of  attorney 

must  be  considered  as  a  continuing  security. 

(1)  40  R.  B.  436  (1  Ad.  &  El.  812 ;  3  Nev.  &  Man.  656). 
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Bendry      Coleridge,  J. : 

Pkice.  No  doubt,  in  that  case,  the  warrant  of  attorney  was  a  charge  on 

the  living.  It  provided  for  a  continuing  issue  of  execution,  as  often 
as  the  annuity  fell  into  arrear.  In  one  sense,  a  sequestration  may 
be  considered  as  a  charge  on  the  benefice,  because  the  profits  of  the 
living  are  liable  to  be  taken  until  the  sum  sought  to  be  recovered 
under  the  sequestration  is  raised.  In  the  present  case,  there  is  a 
loan  of  money,  and  to  secure  that  loan  a  warrant  of  attorney  is 
given.  The  plaintiff  enters  up  judgment,  takes  out  execution,  and 
issues 'a  sequestration.  The  only  objection  to  the  party's  pro- 
ceedings is,  that  there  is  a  collateral  security  of  a  demise  of  the 
living  to  the  plaintiff,  which  demise  is,  perhaps,  invalid.  You 
must  dismiss  the  demise  of  the  living  for  the  purpose  of  your 
argument. 

[  758  ]  Erie  : 

The  warrant  of  attorney  would  then  be  valid;  but  it  is  contended, 
that  the  warrant  is  void,  because  it  is  connected  with  the  demise, 
which  is  a  security  for  the  payment  of  3,700/.,  the  sum  of  money 
mentioned  in  the  agreement,  and  which  is  to  operate  as  a  continuing 
charge  on  the  party's  two  livings,  in.  order  to  secure  the  payment 
of  the  sum  of  money  so  taken  up.  In  K'uiew  v.  Butts  {i),  it 
appeared  that  Butts  executed  a  warrant  of  attorney  to  confess 
judgment  for  3,000Z.,  reciting,  that  by  an  indenture  of  the  same 
date.  Butts,  for  a  pecuniary  consideration,  had  granted  to  the 
plaintiff  for  a  term  of  years  determinable  upon  lives,  an  annuity  of 
800Z.  charged  upon,  and  secured  by,  a  demise  of  the  rectory ;  and ' 
it  was  thereby  declared,  that  the  plaintiff  should  hold  the  judgment 
upon  trust  to  secure  the  said  annuity,  but  that  no  execution  should 
issue  unless  the  annuity  should  be  in  arrear  for  fourteen  days ;  and 
that  if,  and  as  often  as  one  year's  annuity  should  be  in  arrear  and 
not  paid  for  fourteen  days  after  demand  made  thereof  by  notice, 
&c.,  then  execution  might  be  issued  against  the  defendant  Butts 
and  his  estate  for  3,000/.,  and  the  sum  or  sums  to  be  levied  should 
be  applied  in  payment  of  the  arrears  of  the  annuity  and  costs,  and 
the  surplus  should  be  held  upon  trust  to  be  laid  out  in  the  name  of 
the  plaintiff  in  the  purchase  of  Three  per  cent.  Consolidated 
Annuities,  upon  trust  to  pay  the  said  annuity  as  it  should  become 
due,  and  subject  thereto,  upon  trust  for  the  defendant.  Judgment 
was  entered  up ;  and  a  year's  annuity  being  in  arrear  more  than 

(1)  36  E.  E.  727,  n.  (2  B.  &  Ad.  736,  «.). 
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fourteen  days  after  demand  made,  a  sequestration  issued,  under      Bbndby 
which  the  tithes  and  property  of  the  living  were  taken  by  the        prick. 
sequestrator  to  an  amount  greatly  exceeding  the  arrears  of  the 
annuity  due  at  the  time  of  the  execution.     There  the  Court  said, 
**  we  are  of  the  opinion  that  the  warrant  of  attorney  and  judgment 
ought  not  to  be  set  aside,  but  the  execution  only.     The  effect  of  the 
provision,  whereby  execution,  *when  a  year's  annuity  shall  be  in       [  *7r)9  ] 
arrear  fourteen  days,  after  demand  made,  is  to  issue  for  3,000/.,  &c., 
is   to  make  the  warrant  of  attorney  an  absolute  charge  on  the 
benefice  for  the  entire  sum  of  3,000?.,  and  to  give  a  power  (if  it 
were  available  by  law,)  to  take  the  profits  of  the  living  until  the 
whole  sum  should  be  levied,  and  to  apply  the  dividends,  as  far  as 
they  might  go,  in  payment  of  it.     We  are  of  opinion,  that  by  law, 
such  a  power  cannot  be   allowed.     That  being  so,  and  all  the 
arrears  of  the  annuity  due  at  the  time  the  execution  issued  having 
long  since  been  satisfied,  so  much  of  the  rule  as  prays  that  the 
execution  may  be  set  aside  must  be  made  absolute,  and  the  rest 
discharged." 

CoLERIDGfe,  J. : 

There  was  no  loan  of  money  in  that  case,  but  it  was  the  purchase 
of  an  annuity;  and  the  principle  of  an  annuity  is,  that  the  principal 
sum  is  lost,  and  is  not  in  any  event  to  be  returned. 

Erie  : 
There  the  power  was  to  levy  one  large  sum  of  3,0001. 

GOLERIDOE,  J. : 

Yes,  but  that  was  never  due.  As  long  as  the  SOOZ.  annually  was 
paid,  there  was  no  debt.  That  would,  therefore,  be  a  direct  charge 
on  the  benefice.  If  the  benefice  produced  1,000Z.  a  year,  and  the 
incumbent  borrowed  10,000/.  and  gave  a  warrant  of  attorney  to 
secure  that  sum,  that  would  be  a  charge  upon  the  benefice  for  ten 
years  ;  but  it  would  be  unobjectionable. 

Erie  : 

In  Gibbons  v.  Hooper  (i),  a  beneficed  clergyman  granted  annuities 
by  three  several  deeds,  and  (by  the  same  deeds)  made  them  charge- 
able on  his  living,  which  he  thereby  conveyed  in  trust  to  the 
grantee,  for  the  more  effectually  raising  and  enforcing  payment  of 

(1)  36  R.  B.  726  (2  B.  &  Ad.  734). 
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Bkndbt      the  annuitieB  oat  of  the  living ;  and  he  also  gave  as  a  secarity  for  the 
Price.       payment  of  the  annuities,  three  warrants  of  attorney  with  *defea- 
[  *760  J      zances  in  the  common  form,  to  confess  judgment  at  the  suit  of  the 
grantee.   On  motion  to  set  aside  the  warrants  of  attorney,  as  being  a 
charge  upon  the  living,  in  evasion  of  the  statute  of  the  18  Eliz.  c.  20, 
the  Court  held,  that  this  did  not  appear;  that  the  covenants  in  the 
annuity  deed  for  payment  of  the  annuity  might  be  good,  though  the 
rest  was  void,  and  that  payment  of  the  arrears,  under  these  covenants, 
might  well  be  enforced  by  the  warrants  of  attorney.    There  Lord 
Tenterden  said,  ''I  think  the  present  case  is  different  from  those 
which  have  been  referred  to  on  the  subject  of  charging  benefices.  The 
deeds  which  the  plaintiff  sought  to  enforce  by  means  of  these  warrants 
of  attorney  were  good  as  grants  of  annuities,  though  void  as  far  as 
they  went  to  charge  an  ecclesiastical  benefice.     There  is  nothing  in 
the  defeazances  of  the  warrants  of  attorney  to  show  that  they  were 
intended  to  bind  the  living  more  than  in  any  other  case  where  a 
clergyman  gives  the  same  security.     If  we  held  these  void  we  must 
set  aside  every  warrant  of  attorney  given  by  a  clergyman  holding  a 
benefice,  because  its  effect  may  ultimately  be  a  sequestration  of  the 
living."    The  case  of  Faircloth  v.  Qurney  (i)  was  to  the  same  effect. 
The  principle  to  be  collected  from  these  cases  was,  that  where  the 
Court  cannot  make  out  the  connexion  between  the   warrant  of 
attorney  and  the  deed  charging  the  living,  except  by  affidavits,  the 
proceedings  will  not  be  set  aside.    But  where  the  connexion  appears 
on  the  face  of  the  instruments,  the  warrant  of  attorney  is  void.    The 
question,  therefore,  in  the  present  case  was,  whether,  on  the  face 
of  the  instruments,  the  Court  could  collect  the  intention  to  charge 
the  living,  although  not  directly,  yet  indirectly?    If  so,  the  warrant 
of  attorney  was  an  instrument  which  the  Court  would  not  sanction. 

Coleridge,  J. : 

If  I  had  any  doubt  on  this  case  I  should  take  time  to  consider 
my  judgment,  but  there  is  a  clear  distinction  between  the  cases 
[  •761  ]  relied  on  and  the  present.  *By  law  nothing  is  more  clear  than, 
first,  that  ecclesiastical  property  is  liable  to  be  taken  in  execution 
by  a  proceeding  which  is  peculiar  to  that  sort  of  property ;  and, 
secondly,  that  by  the  statute  of  Eliz.,  this  principle  is  introduced, 
namely,  that  all  chargings  of  benefices  with  cure,  with  any  pension 
or  with  any  profit  out  of  the  same  to  be  yielded  or  taken  other  than 
rents  to  be  reserved  on   leases  made  according  to  the  meaning 

(1)  9  Bing.  622;  2  Moore  &  Scott,  822. 
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of  that  Act,  shall  he  utterly  void.    Now  these  two  principles  must      Bekdry 

be  remembered  to  exist.    In  deciding  casec^  lilie  the  present,  we       pbice. 

must  take  care  not  to  protect  ecclesiastical  persons  from  a  just 

execution  for  their  debts,  and  also  that  we  do  not  allow  them  to 

charge  their  livings  within  the  meaning  of  the  statute.     In  every 

case  then,  the  question  is,  whether,  on  the  face  of  the  documents, 

there  appears  to  have  been  an  execution  for  a  debt  or  for  a  charge 

on  the  benefice?    That  is  the  principle  by  which  the  question  is 

to  be  tested.     There  is,  moreover,  this  rule  laid  down,  that  the 

Courts  will  not  look  beyond  the  documents  themselves,  and  will 

not  receive  affidavits  to  explain  the  circumstances  under  which 

they  were  given,  but  that  does  not  vary  the  principle  on  which 

they  act.     Now  apply  that  principle  to  the  present  case.     Here  an 

ecclesiastical  person,   being  in  embarrassed  circumstances,  (and  ^ 

reliance  is  placed  on  this  fact,  though  I  think  that  there  is  nothing 

whatever  in  it,)   was   desirous  of  raising  an   additional  sum  of 

money,  but  that  I  think  was  all  foreign  to  the  transaction  as  it  now 

stands  between  Bendry  and  Price.     He  borrowed  this  money  of 

Bendry,  and  it  is  not  imputed  that  it  was  not  a  bond  fide  loan.     It 

is  not  disputed,  that  if  he  had  given  a  bond  for  the  amount,  it 

would  not  have  been  void ;  or  if  he  had  given  a  warrant  of  attorney 

per  scy  that  that  would  have  been  void;  but  in  this  case  he  has 

gone  further,  and  has  made  this  lease  of  his  livings  for  ninety-nine 

years.    Now  that  lease  may  be  void,  but  there  are  several  cases 

to  show  that  one  security  may  be  void,  but  not  another  security 

given  for  the  same  debt.     Is  there  then  anything  which  makes  this 

warrant  of  attorney  void?    It  is  said  that  the  reference  in  the 

defeazance  to  the  void  *deed  of  lease  will  make  the  warrant  of       [  •762  ] 

attorney  itself  void.     But  they  are  two  securities  given  for  the 

same  amount,  and  one  is  not  void,  because  that  amounts  to  a 

charge  on  the  benefice,  but  because  the  security  itself  is  a  charge 

within  the  statute.    It  does  not,  therefore,  follow  that  the  object 

of  the  other  will  in  itself  make  it  void.     In  any  of  the  class  of 

cases  that  have  been  cited  of  annuities,  the  party  has  taken  out 

execution  to  receive  an  annuity  which  of  itself  is  a  charge  on  the 

living  within  the  statute,  but  no  case  has  been  cited  where  the 

securities  have  been  held  to  be  void  when  there  was  a  mere  debt  to 

be  received — a  mere  dry  loan  of  money.     They  are  all  cases  of 

annuities  becoming  due  from  year  to  year,  and  the  party  was  to 

be  enabled  to  get  into  possession  at  a  time  when  nothing,  in  fact, 

might  be  due.     There  is  then  a  manifest  distinction  between  those 
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Bexdry  cases  and  the  present ;  it  is  a  distinction  as  to  the  nature  of  the 
Pb?ce.  ^^^^'  I^  is  contended  that  this  is,  in  effect,  a  continuing  charge, 
as  the  amount  cannot  be  at  once  satisfied  by  the  execution ;  but 
that  is  the  nature  of  all  sequestrations.  However  small  the 
amount  may  be,  for  which  the  sequestration  issues,  that  may  be 
the  case.  If  it  issues  for  only  1002.,  and  the  living  is  worth  1,000/. 
per  annum,  the  sequestrator  must  continue  in  possession  for  a 
certain  time  until  tithes  to  the  requisite  amount  become  due ;  and 
I  can  hardly  conceive  a  case  where  the  possession  must  not  be 
continued  for  a  greater  or  less  time,  but  it  is  not  to  continue 
beyond  the  time  of  payment  of  the  debt.  This  case  becomes  then 
the  ordinary  one  of  an  execution,  and  is  not  affected  by  the  statute, 
and  the  rule  must,  therefore,  be  discharged,  but  not  with  costs. 

^  Rule  accordingly. 


1839.  BISHOP  V.  HATCH  (1). 

[  768  ]  (7  Bowling,  Pr.  Cas.  763—764 ;  S.  C.  4  Jur.  318.) 

On  an  application  to  set  aside  a  warrant  of  attorney,  pursuant  to  the 
13  Eliz.  c.  20.  6.  1,  on  the  ground  of  its  amounting  to  a  charging  of  a 
benefice,  the  Court  will  not  look  beyond  the  warrant  to  ascertain  the 
intention  of  the  parties,  and  therefore,  will  not  read  affidavits  for  that 
purpose. 

Butt  shoyfei  cause  against  a  rule  nisi,  obtained  by  Kelly  and 
Lee,  for  setting  aside  a  warrant  of  attorney,  and  the  judgment  and 
sequestration  signed  and  issued  thereon,  on  the  ground  of  its 
operating  as  a  charge  on  a  benefice  contrary  to  the  18  Eliz.  c.  20, 
s.  1.  The  defendant  was  a  clergyman,  and  executed  a  warrant 
of  attorney,  dated  24th  June,  1831,  on  which  was  indorsed  a 
defeasance  in  these  words :  ''  Be  it  remembered,  that  the  within 
warrant  of  attorney  is  given  and  executed,  and  judgment  is 
intended  to  be  entered  up  by  virtue  thereof,  for  further  and  better 
securing  unto  the  within  named  Samuel  Wreford,  his  executors, 
administrators,  and  assigns,  the  due  and  punctual  payment  of 
2,000i.,  with  interest  for  the  same,  after  the  rate  of  51.  for  every 
lOOi.  for  a  year,  which  by  an  indenture  of  demise,  bearing  even 
date  with  the  said  warrant  of  attorney,  and  made,  or  expressed  to 
be  made,  between  the  within  named  Henry  Hatch  of  the  one  part, 
and  the  said  Samuel  Wreford  of  the  other  part,  is  secured  to  be 

(1)  See  Uinchim  v.  Oathercofe  (1835)  6  De  G.  M.  &  G.  1,  24  L.  J.  Ch.  335.— 
ILC. 
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« 

paid  by  the  said  Henry  Hatch,  his  heirs,  executors,  and  administra-  bismop 
tors,  to  me,  the  said  Samuel  Wreford,  mj'  executors,  administrators,  hatch. 
and  assigns,  at  the  time  and  in  the  manner  therein  agreed  upon ; 
but  no  execution  is  to  be  taken  out  upon  the  said  judgment  until 
the  24th  June,  which  will  be  in  the  year  1832 ;  or  unless  the  said 
Henry  Hatch  shall,  before  that  time,  make  default  in  payment 
of  the  interest  of  the  said  sum  of  2,000Z.,  or  shall  then  make 
default  in  payment  of  the  said  principal  money,  interest,  premium, 
and  expenses  due  and  owing  from  the  said  Henry  Hatch  to  the 

said  Samuel  Wreford,  his  executors,  administrators,  or  assigns, 

« 

or  some  part  thereof,  of  which  default,   the  production  of  these 
presents  by  the  said  Samuel  Wreford,  his  executors,  administra- 
tors, or  assigns,  shall  be  full  and  conclusive  evidence  to  all  persons 
whom  it  may  concern  ;  as  witness  *the  hands  of  the  within  named       [  •764  ] 
parties,  the  day  and  year  within  written, 

**  Henry  Hatch,  Samuel  Wreford, 
"  Witness,  G.  Tanner,  Wm.  B.  Moore." 

The  indenture  of  even  date,  with  the  warrant  of  attorney,  and 
mentioned  in  the  defeasance,  recited  that  Henry  Hatch  then  stood 
justly  and  truly  indebted  unto  Samuel  Wreford,  in  the  principal 
sum  of  1,400/.,  and  having  occasion  to  borrow  the  further  sum 
of  600/.,  he  applied  to  the  said  Samuel  Wreford  to  lend  and 
advance  him  the  same,  which  he,  the  latter,  had  consented  and 
agreed  to  do  upon  having  the  repayment  of  the  said  sums  of 
1,400/.  and  600/.,  making  together  the  sum  of  2,000/.,  secured  with 
interest  for  the  same,  after  the  rate  of  5/.  for  every  100/.  for  a  year, 
in  manner  therein  mentioned ;  and  also  by  the  said  Henry  Hatch 
entering  into  a  covenant  for  insuring  his  life  in  the  sum  of  2,000/. 
in  manner  therein  mentioned. 

Butt  submitted  that  there  was  nothing  on  the  face  of  the 
warrant  of  attorney  and  defeasance  to  create  a  charge  on  the 
benefice,  and  that  it  was  not  competent  to  the  otheV  side  to  use  an 
affidavit  stating  that,  in  point  of  fact,  a  charge  on  the  benefice  was 
intended  by  the  parties. 

Kelly  and  Lee,  in  support  of  the  rule,  contended  that  the 
affidavit  might  be  used  to  explain  the  intention  of  the  parties;  and, 
that  if  this  was  not  allowed,  the  provisions  of  the  statute  of 
Elizabeth  might,  in  all  cases  of  the  kind,  be  evaded. 
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WisHOP       Coleridge,  J. : 

r. 
Hatch.  I  cannot  look  at  aflSdavits  for  the  purpose  of  ascertaining  what 

was  the  intention  of  the  parties,  independent  of  what  appears  on 

the  face  of  the  instruments.     This  case  must  follow  the  fate  of  the 

last:  Bendry  v.  Prke  (i). 

Rule  dischanjed. 


im.  EEG.  V.  The  JUSTICES  of   MIDDLESEX. 

["^]  (7  Bowling,  Pr.  Cas.  767—769;  S.  C.  4  Jur.  123.) 

Where  a  party  has  been  in  possession  of  a  tenement,  claimed  by  a  })ari^h, 
during  a  period  of  twenty  years,  for  the  last  three  of  which  he  has  j>aid  rent, 
and  then  being  expelled  under  the  authority  of  a  magistrate's  warrant,  he 
is  again  let  into  possession  by  the  parish,  he  is  not  liable  to  be  excluded  by 
a  warrant  of  two  magistrates,  pursuant  to  the  59  Geo.  III.  c.  12,  s.  24. 

Ajjams,  Serjt.,  and  Shee,  showed  cause  against  a  rule  obtained 
by  Erie  and  Petersdorff,  for  a  certiorari,  to  remove  an  order  of 
justices  into  this  Court,  for  the  purpose  of  quashing  it.  The  order 
was  made  under  the  59  Geo.  III.  c.  12,  s.  24,  and  required  a  certain 
person  to  deliver  up  possession  of  certain  premises  to  the  parish 
officers.  The  facts  of  the  case  were,  that  the  party  in  question  had 
occupied  the  premises  during  a  period  of  twenty  years,  and  during 
the  three  last  of  those  years  he  had  paid  rent  in  respect  of  the 
premises  to  the  parish  officers.  A  warrant  was  then  granted  by  two 
magistrates  to  expel  the  party.  To  this  order  he  submitted,  and 
surrendered  the  key  to  the  parish.  He  was  then  let  into  possession 
again,  but  from  that  time  he  had  paid  no  rent  to  the  parish. 

Erie  and  Petcrsdorff  were  stopped  by  the  Court. 

Coleridge,  J. : 

[  *768  ]  It  appears,  from  the  facts  which  are  ^admitted  on  both  sides,  that 

the  magistrates  had  no  jurisdiction  to  make  this  order.  They  could 
have  none  unless  the  case  is  brought  within  the  words  of  section  24 
of  the  Act.  The  words  of  that  section  are,  "  that  if  any  person,  who 
shall  have  been  permitted  to  occupy  any  parish  or  town  house,  or 
any  other  tenement  or  dwelling,  belonging  to,  or  provided  by,  or  at 
the  charge  of  any  parish,  for  the  habitation  of  the  poor  thereof,  or 
who  shall  have  unlawfully  intruded  himself  or  herself  into  anj- 
sucli  house,  tenement,  or  dwelling,  or  into  any  house,  tenement, 
or  hereditament  belonging  to  such  parish,  shall  refuse  or  neglect 

(1)  P.  «90,  anU. 
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to  quit  the  same,  and  deliver  up  the  possession  thereof  to  the  Reg. 
churchwardens  and  overseers  of  the  poor  of  any  such  parish,  within  r^^^'g 
one  month  after  notice  and  demand  in  writing  for  that  purpose,  ^ysTicBd  ok 
signed  by  such  churchwardens  and  overseers,  or  the  major  part  of 
them,  shall  have  been  delivered  to  the  person  in  possession,  or  in 
his  or  her  absence  affixed  on  some  notorious  part  of  the  premises, 
it  shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the  peace, 
upon  complaint  to  them,  made  by  one  or  more  of  the  church- 
wardens or  overseers  of  the  poor  of  the  parish,  in  which  such  house, 
tenement  or  dwelling  shall  be  situated,  to  issue  their  summons  to 
the  person  against  whom  such  complaint  shall  be  made,  to  appear 
before  such  justices,  at  a  time  and  place  to  be  appointed  by  them, 
and  to  cause  such  summons  to  be  delivered  to  the  party  against 
whom  the  complaint  shall  be  made,  or  in  his  or  her  absence  to  be 
affixed  on  the  premises  seven  days  at  the  least  before  the  time 
appointed  for  hearing  such  complaint ;  and  such  justices  are  hereby 
empowered  and  required,  upon  the  appearance  of  the  defendant,  or 
upon  proof  on  oath,  that  such  summons  hath  been  delivered  or 
affixed  as  is  hereby  directed,  to  proceed  to  hear  and  determine  the 
matter  of  such  complaint,  and  if  they  shall  find  and  adjudge  the 
same  to  be  true,  then,  by  warrant  under  their  hands  and  seals,  to 
cause  possession  of  the  premises  in  question  to  be  delivered  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish,  or  to  some 
of  them." 

It  must  be  shown  that  the  party  here  is  to  be  considered  as  [  769  ] 
belonging  to  one  of  the  classes  of  persons  mentioned  in  the  section, 
in  order  to  make  the  jurisdiction  of  the  magistrates  attach.  First 
of  all,  is  the  house  in  question  a  tenement  or  dwelling  provided  for 
the  habitation  of  the  poor?  If  it  is  not,  then  he  has  not  been 
permitted  to  occupy  a  tenement  or  dwelling  provided  for  the 
habitation  of  the  poor.  This,  I  think,  cannot  be  taken  to  be  a 
dwelling  provided  for  the  habitation  of  the  poor  by  the  parish ;  for 
it  appears  that  rent  was  paid  for  it  in  the  same  manner  as  for  any 
other  property  of  the  parish.  The  party  does  not,  therefore,  fall 
within  the  first  of  these  descriptions.  Let  us  then  look  to  the  second 
branch  of  the  section.  The  property  there  mentioned  must  be 
intruded  on,  in  order  to  bring  the  party  within  the  penal 
consequences  provided  by  ^the  section.  Now,  has  he  unlawfully 
intruded  himself  into  this  house?  he  cannot  be  said  to  have 
intruded  himself,  because  he  has  been  permitted  to  occupy.  The 
key  was  delivered  up  to  them  by  him,  and  he  was  afterwards  put 
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Reg.        into  possession  of  the  house  by  the  parish  oflScers.     This  man  is, 
The         therefore,  the  tenant  of  the  parish,  and  they  must  take  the  ordinary 
inM>Lrai.^!   course  to  determine  the  tenancy,  by  notice  in  the  usual  way.     The 
present  rule  must  be  made  absolute,  but  without  costs. 

Rule  ahsolute,  without  costs. 


i83i;.  REG.   r.   The  JUSTICES  of  WORCESTER. 

[  789  ]  (7  Bowling,  Pr.  Caa.  789—791.) 

"Where  a  statute  requires  that  recognizances  shall  be  entered  into 
** forthwith"  after  notice  of  appeal,  it  means  **  within  a  reasonable  time," 
and,  therefore,  a  period  of  nine  days,  without  cause  assigned  for  the  delay, 
is  too  long. 

IV.  Alkxaxder  showed  cause  against  a  rule  nisiy  obtained  by 
Whateley,  for  issuing  a  mandamus  to  the  justices  of  Worcestershire, 
commanding  them  to  hear  and  determine  an  appeal  against  an 
order  of  justices,  made  under  sec.  50  of  the  6  Will.  IV.  That 
was  a  private  Act,  passed  for  the  purpose  of  making  a  railway 
from  Birmingham  to  Gloucester.  By  section  50,  two  justices  were 
empowered  to  make  such  order  as  they  thought  right,  for  the 
formation  of  gates  or  other  communications  from  the  railway  to 
the  adjoining  land,  in  case  the  Company  should  not  forthwith  do 
so,  where  any  part  of  the  railway  had  been  laid  out  and  formed. 
Pursuant  to  this  section,  the  order  in  question  was  made.  By 
section  219,  it  was  provided,  that  in  case  of  any  person  thinking 
himself  aggrieved  by  any  such  order,  might,  within  four  calendar 
months  thereafter,  appeal  to  the  justices  of  the  peace  at  any 
General  or  Quarter  Sessions,  held  for  any  county  where  the  alleged 
cause  of  appeal  should  arise,  ''first  giving  ten  days'  notice,  in 
writing,  of  such  intention  to  appeal,  and  of  the  gi'ounds  and  nature 
thereof,  to  the  party  against  whom  such  complaint  is  intended  to 
be  made,  or  to  the  said  Company,  as  the  case  may  be,  and  forth- 
with, after  such  notice,  entering  into  recognizances,  before  some 
justice  of  the  peace,  with  two  sufficient  sureties,  conditioned  to  try 
such  appeal,  and  abide  the  order  and  award  of  the  said  Court 
thereon."  In  the  present  case  the  order  of  justices  was  made  on 
the  26th  January.  On  the  27th  March,  notice  of  appeal  was 
served.  On  the  4th  April,  the  recognizances  were  entered  into. 
This  was  nine  days  after  the  notice  of  appeal  was  served,  and  only 
four  days  before  the  Sessions.  When  the  appeal  came  on,  the 
objection  was  taken,  that  the  recognizance  had  not  been  entered 
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into  "  forthwith."     The  Court  of  Quarter  Sessions  was  of  opinion,         Reg. 
that  the  terms  of  the  statute  had  not  been  complied  with,  and         the 
accordingly  dismissed  *the  appeal,  on  the  ground  that  the  recog-   ^^J^^^^ 
nizance  could  not  be   considered  as  having  been  entered  into       [  *79o  ] 
'*  forthwith,"  after  the  notice  given.    This  decision  of  the  Sessions, 
Alexander  contended  was  right.     The  word  "  forthwith,"  must  be 
considered  as  having  the  same  meaning  as  ''immediate."    In  the 
case  of  Hex  v.  The  Justices  of  Huntingdonshire  (i),  it  was  held,  that 
where  a  party  had  been  convicted  under  the  Malicious  Trespass 
Act,  the   1    Geo.  IV.  c.   66,  and  the  appeal  section  (5)  required 
''immediate"  notice  of  appeal,  after  the  conviction;  it  was  held 
that  a  notice  of  appeal,  seven  days  after  a  conviction  on  that  statute 
was  too  late.     The  provisions  of  the  Act  not  having  been  complied 
with,  the  Sessions  were  right  in  dismissing  the  appeal. 

niiateley^  in  support  of  the  rule,  contended  that  the  word 
"forthwith"  must  be  understood  to  mean  within  a  reasonable 
time.  If  the  two  sections,  50  &  119,  were  construed  together, 
it  would  appear  that  the  recognizances  had  been  given  in  due 
time,  and  that,  therefore,  the  Sessions  were  wrong  in  dismissing 
the  appeal. 

COLEBIDGE,  J. : 

I  think  this  rule  must  be  discharged,  and  I  do  so  on  a  view 
suggested  by  Mr.  Whateley.  I  agree  that  the  word  "  forthwith  " 
is  not  to  receive  a  strict  construction  like  the  word  "immediately," 
so  that  whatever  follows,  must  be  done  immediately  after  that 
which  has  been  done  before.  By  referring  to  section  60,  it  seems 
that  whatever  is  to  be  done  under  it,  ought  to  be  done  without  any 
unreasonable  delay.  I  think  the  word  "  forthwith  "  there  used, 
must  be  considered  as  having  that  meaning.  As  it  has  such  a 
meaning  in  that  clause,  it  ought  to  have  a  similar  interpretation 
in  this.  It  is  admitted,  that  notice  of  appeal,  and  entering  into  the 
recognizance  are  conditions  precedent  to  hearing  the  *  appeal.  It  [*79i] 
is  said  that  one  need  not  be  fulfilled  quite  immediately  after  the 
other.  But  the  difiSculty  I  feel  in  deciding  with  Mr.  Whateley, 
and  which  makes  me  decide  with  Mr.  Alexander  is,  that  there  are 
no  facts  stated  here  to  show  that  nine  days  was  a  reasonable  time 
to  be  allowed  to  elapse  between  the  giving  notice  of  appeal  and 
entering  into  the  recognizance.     If  I  am  to  say  that  the  justices 

(1)  5  Dowl.  &  Ry.  588. 
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Keg.         have  not  done  right,  I  mast  lay  it  down  as  a  general  rule,  that 

Xh£         entering  into  the  recognizance  nine  days  after  notice  of  appeal  is  a 

vvoRCESTER    sufficient  compliance  with  the  Act  in  all  cases.    I  cannot  go  that 

length.    As  there  is  no  statement  of  the  circumstances  causing  this 

delay,  but  the  mere  fact  of  the  delay  is  brought  before  me,  I  think 

I  must  discharge  this  rule,  but  not  with  costs. 

Rule  a<'cordinqlif. 


1839.  BRYANT  V.   WAGNEE(l)^ 

[  676  ]  (7  Bowling,  Pr.  Cas.  676—678 ;  S.  C.  3  Jur.  893.) 

A  plaintiff  may,  on  one  motion,  apply  to  be  admitted  to  sue  in  forma 
jKtnperis  and  prochein  amy.  The  rtde  for  admitting  a  plaintiff  to  sue  as  a 
pauper,  need  not  be  drawn  up  on  reading  counsers  certificate,  as  that 
instrument  is  only  for  the  information  of  the  Court. 

TiSDALE  applied  for  a  rule  to  admit  the  plaintiff  in  this  case  to 
sue  in  found  pauperis,  and  by  prochein  amy.  The  question  was, 
whether  there  was  any  objection  to  the  two  applications  being 
combined  in  one? 

Williams,  J.  (after  consulting  Mr.  Hill,  the  clerk  of  the  rules) : 
I  do  not  see  any  objection  to  the  application. 

Rule  granted. 

Channell  afterwards  obtained  a  rule  nisi  for  discharging  this 
rule,  and  against  it  Tindale  showed  cause.  The  ground  of  objec- 
tion to  the  rule  sought  to  be  discharged,  was,  that  there  was  no 
certificate  of  counsel  of  the  plaintiff's  good  cause  of  action  annexed 
to  the  rule.  Tindale  submitted,  that  it  was  not  necessary  to  have 
a  certificate  at  all,  when  counsel  appeared  in  Court,  and  said  there 
was  good  cause  of  action.  This  had  been  so  done  by  himself,  when 
he  moved  that  the  plaintiff  might  be  admitted  to  sue  in  forma 
jmuperis.  The  case  was  different  from  one  in  which  the  application 
was  made  by  an  attorney  on  summons  at  Chambers.  There,  no 
doubt,  a  certificate  was  necessary,  as  otherwise  the  Judge  who  made 
the  order  would  have  no  materials  of  informing  himself  that  the 
[  '677  ]  plaintiff  had  a  good  cause  of  action.  Where  the  ♦application  was 
made  by  counsel  in  person  in  open  Court,  sufficient  information 
was  given  to  the  Court  that  the  plaintiff  had  a  good  cause  of 
action.     *     *     * 

(1)  Sloane  v.  Britain  8.S.  Co.  [1896]  1  a  B.  185,  66  L.  J.  Q,  B.  72,  C.  A. 
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Ghannell,  in  support  of  the  rule,  submitted,  that  there  was  no      Bbyant 
difference  in  point  of  practice  between  a  case  where  the  certificate      wagnek. 
was  granted  in  Court,  and  one  where  it  was  granted  by  a  Judge  at 
Chambers.    *    *    * 

Coleridge,  J. : 

I  apprehend  that  Mr,  Ghannell  is  correct  in  stating  that  the 
certificate  of  counsel  is  a  matter  of  importance.  But  then  it  is  not 
for  the  benefit  of  the  opposite  party,  but  for  the  information  of  the 
Court.  In  this  case  every  thing  has  been  done  which  ought  to  be 
done,  except  one  thing,  as  it  is  alleged,  which  is,  that  the  officer 
did  not  draw  up  the  rule  on  reading  the  certificate  of  counsel.  I 
think  he  was  right  not  to  do  so,  as  it  is  not  annexed  to  the  affidavit, 
or  verified  by  it.  But  at  the  same  time,  all  has  been  done  which 
ought  to  be  *done,  as  the  certificate  is  for  the  information  of  the  [  *678  ] 
Court.    The  rule  must,  therefore,  be  discharged,  but  not  with  costs. 

Rxde  discharged  without  costs. 
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4.  Marriage — Validity — Domiciled  British  subject — Marriage 

abroad — Marriage  according  to  English  rites  by  chaplain  paid  by 
British  Government — Omission  of  forms  prescribed  by  local  law.  Kent 
V.  Burgess 402 

CONTEMPT  OF  COXTBT— Injunction,  breach  of— Motion  to  commit— 
Notice  of  order — Committal  without  production  of  writ.  McNeill  v. 
Garratt 223 

CONTRACT— 1.  Agreement— Compromise  of  pending  suits— Patent — 
Licence— Specific  performance — Estoppel.    Baird  v.   Neilson     ,        .159 

2.  Illegal  agreement  —  Lease  of  premises  for  purpose  of 

carrying  on  illegal  trade.     Gaslight  and  Coke  Co.  v.  Turner  ,        .         .     808 

3.  Specific    performance— Railway  company — Contract  for 

purchase  of  land  made  by  agent  on  behalf  of  company — ^Agent  not  autho- 
rized under  corporate  seal  —  Possession  taken  by  company — Part 
performance.     London  and  Birmingham  By.  Co^  v.  Winter       ,        .        .     201 

And  eee  Conflict  of  Laws,  1,  2;  Vendor  and  Purchaser. 

COPTHOLB — 1.  Manor — Custom— Custom  that  tenements  descend  to 
eldest  sister  and  her  heirs  to  exclusion  of  younger  sisters.  Doe  d. 
Ilamiltmi  v.  Cli/t 612 

2.  Mandamus  to  steward  to  accept  surrender.     R.  v.  Lo^rd  of 

Manor  of  Whit/or d 884 

3.  Surrender,  evidence  of.    See  Evidence,  6. 

COPYRIGHT— 1.  Infringement— Essay  on  poetry— Selections  to  illus* 
trate  work — Inclusion  of  copyright  poems— Injunction.  Campbell  v. 
>SVo« 321 

2.  New  edition— Publisher's  right  to  injunction  although 

agreement  for  publication  of  book  is  not  registered.    Sweet  v.  Cater    439 

3.  Rival  works — Unfair  competition— Advertisement  tending  to 

deceive  purchasers  as  to  identity  of  work  purchased  —  Injunction. 
Steley  v.  Fisher 444 

COSTS — 1.  Of  refusal  to  admit  document.     See  Evidence,  1. 

2.  Apportionment  of  costs  among  residuary  legatees.  ^SVeWill,  18, 

3.  Right  to  recover  barred  by  negligence.     See  Solicitor,  3. 

And  see  Lunacy ;  Practice,  1 — 10. 
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COVBNANT.    See  Injunction,  2 ;  Landlord  and  Tenant. 

CRIMINAL  LAW — Articles  of  the  peace — Committal  by  juBtices  in 
default  of  sureties — Habeas  corpus — Affidavits  controverting  facts  deposed 
to  not  admissible.      R,  v.  Dunn 631 

And  see  R,  v.  Stanhiype 650,  n, 

DEBT — Money  lent— I.  O.  U. — Sufficiency  of  as  evidence.  Douglas  v. 
Holme 655 

DEED — 1 .  Construction — Conditions  of  sale  not  admitted  to  restrict 
parcels  in  purchase  deed.     Doe  d.  Nation  v.  Webster     ....     597 

2.  Delivery — ^Mortgage— Delivery  by  mortgagor  to  his  solicitor 

— Subsequent  delivery  to  mortgagees  by  solicitor  after  bankruptcy  of 
mortgagor.     Grugew\  v.  Gerrard 454 

3.  Rectification — ^Absolute  sale  or  mortgage — Lapse  of  time — 

Party  not  executing  deed  not  bound  by  recitals.     Tally,  Owen        .    471 

DEFAMATION — 1.  Libel-- Alien  friend  resident  abroad — Bight  to 
sue  in  England  for  libel  published  here.    Pisani  v.  Lawsou        .        .     738 

2.  In  trade  or  profession — Shipowner— Statement  in  news- 
paper that  ship  owned  by  plaintiff  and  then  advertised  to  sail  on  voyage 
was  not  seaworthy  and  that  Jews  had  bought  her  to  take  out  convicts. 
Ingram  v.  Lawsou 766 

3. Boman    Catholic   priest  —  Allegation   that  priest 

would  not  administer  sacrament  to  particular  person  until  he  had  per- 
formed a  degrading  form  of  penance.    Ileaniey.  Stowell  .  66**i 

4.  Privilege — Letter  from  landlord  to  tenant's  agent  alleging 

dishonest  attempt  to  defiraud  him  of  his  rent.     Tuson  v.  Emus  ,        .    674 

DISCO VEBY  —  1 .  Distinction  between  discovery  and  production. 
Tai/lor  V.  Rundtll 227 

2.  List  of  documents — Where  documents  numerous  no  necessity 

to  specify  each— Sufficiency  of  general  description.  Ch  ristkin  v.  Taylor    411 

3.  Possession  of  documents  —  Claim  to  partnership  —  Books  of 

concern  in  possession  of  treasurer  on  behalf  of  other  persons  not  parties 
to  suit.     Murray  v.  Walter 232 

4.  Production  of  documents— Befusal  by  defendant  to  produce 

after  notice— Subsequent  production  by  defendant  as  part  of  his  own 
case.     Doe  d.  Thompson  y.  Hodgson 553 

5.  Notice    to    admit   probate  of  will  —  Costs  of  refusal,      ike 

Evidence,  1. 

DISTBESS.    See  Landlord  and  Tenant,  6;  Poor  Law,  12. 

DOMICIL.     See  Conflict  of  Laws,  3. 

ECCLESIASTICAL  LAW— 1.  Charge  on  benefice  —  Demise  of  two 
livings  to  secure  previous  advance — Warrant  of  attorney  as  collateral 
security — Sequestration.     Beudry  v.  Price 890 

2. Warrant  of  attorney — Intention  of  parties,  evidence 

of— Affidavits  not  admissible,  the  documents  themselves  alone  being 
looked  at.     BisJutp  v.  Hatch 898 

3.  Ecclesiastical  Court — Jurisdiction — Invalidity  at  common  law 

of  act  on  which  proceedings  based — Prohibition — Jurisdiction  of  common 
law  Court.      Vehy  v.  Rurtler 560 

^ 4.  Vestry  —  Meeting  for  purpose  of  electing  churchwardens — 

Bight  of  rector  to  preside,  to  ac^ourn  meeting,  and  to  grant  poll — 
Method  and  time  of  taking  poll.     Reg.  v.  D'Oyhj ^'^ 
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ESTATE — Limitation— Rule  in  Hkdlty's  case.    Doe  d.  Nicholson  v.  Wel/orU 

537 

ESTOPPEL— 1.  Agreement — Compromise — Licence  to  work  patent — 
Subsequent  denial  of  validity  of  process  by  licensee.    Baird  v.  Neihon 

159 

2.  Deed — Recitals — Privity — Denial  of  estate.    Doe  d.  Marchunt  v. 

Erriitytoii     .............     730 

And  see  Nuisance  ;  Patent. 

EVIDENCE — 1.  Documents,  notice  to  admit — Probate  of  will — ^Refusal 
to  give  undertaking  for  production  at  trial — Costs  occasioned  by  refusal, 
liability  for.     Gddstone  v.  Tovey 782 

2.  Examination  of  witnesses   on   commission  —  Witnesses  not 

named  in  rule.     Diinond  v.  Vallance 865 

3.  Handwriting — Signature  to  acceptance  of  Bill  of  Exchange — 

Banker's  clerk  who  had  seen  person  of  defendant's  name  sign  book 
and  had  seen  cheques  bearing  same  signature.     Warren  v.  Anderson    850 

4.  Marriage — Register — Book  kept  at  British  Embassy  abroad 

in  which  marriages  solemnized  by  ambassador's  chaplain  are  entered. 
Earl  of  Athl&ne^s  Claim 56 

5.  Money    lent  —  I.  O.  U.  —  Identity    of   creditor.      Doiujlas   v. 

Holme 655 

6.  Surrender,  evidence  of— Court  Rolls  containing  presentment 

of  admittance  upon  surrender  out  of  Court — Production  of  original 
surrender  on  inquiry  as  to  stamp  upon  it  not  essential.  Garrod  v. 
alley 607 

7.  Will — Ejectment  —  Letters  written  by  testator  thirty  years 

before  to  beneficiary  and  produced  from  proper  quarter  —  Whether 
admissible  against  plaintiff  without  proof  of  handwriting.  Doe  d. 
Thomas  v.  Beynon 592 

8. Parol  evidence  of  declarations  by  testator  subsequent  to 

will,  as  to  identity  of  legatee.    Doe  ^,  Allen  y»  Allen  ....     603 

9.  To  explain  documents.    See  Ecclesiastical  Law,  2. 

And  see  Landlord  and  Tenant,  2,  4 ;  Peerage. 

EXECUTION — Ft.  /a.— Return  of  seizure  under  that  and  another  writ 
— Goods  in  sheriff's  hands  unsold — Necessity  of  same  return  as  to 
value.     Wintle  v.  Lord  Chetxvynd 858 

EXECUTOR  AND  ADMINISTRATOR  —  1.  Administration  —  In- 
junction— Intestate  resident  abroad — Estate  subject  of  suit  in  foreign 
country — Motion  by  English  creditor  to  restrain  English  agent  of 
administratrix  from  sending  intestate's  money  out  of  England.  Wallace 
V.  Camphell 464 

2. Will  —  Renunciation  by  executors  —  Domiciled  Scottish 

testator — Assets  in  England  and  Scotland — Administration  granted 
to  next  of  kin  in  England — Subsequent  appointment  of  trustees  in 
Scotland — Right  to  administer  personal  estate  in  England.  Preston 
V.  Lord  Melville 1 

3. Administration  suit — Costs — ^Account — Breach  of  trust — 

Negligence— Neglect  to  insure  property  and  to  get  in  securities.  Bailey 
V.  Gould 479 

4. Action    against    executor  —  Breach    of  testator's 

covenant— Qtiiet  enjoyment— Evidence  of  breach.    Fox  v.  Waters    .     624 

5.  Fire  insurance — Executor  not  bound  to  insure,  or  continue 

the  insurance  of  his  testator's  property  against  fire.  Bailey  v.  Gould    479 
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FISHERY  —  Protection  of  fishery  —  Oyster  spat  —  Trespass  —  Tidal 
river — Construction  of  fishery  statutes.     Mayor  of  Maldon  y,  Wodvet    517 

FIXTT7BES — Lease  of  salt  springs  for  purpose  of  erecting  salt  works 
— Iron  salt  pans  placed  on  brick  frame.   Earl  of  Mansfield  v.  Blackburne  834 

7BA.UD  AND  MISBEPBESENTATION— K  Acquiescence— Mining 
lease — Grant  to  company — Attempt  to  get  consideration  reduced  on 
ground  of  misrepresentation  and  concealment  by  lessor  in  collusion 
with  promoter  of  company*     Vigersy.Fike 114 

2.  Fiduciary  relation— Counsel — Purchase  of  securities  charged 

on  client's  estates  —  Intimate  knowledge  of  property  acquired  in 
character  of  counsel — Purchase  without  notice  to  client  after  relation 
of  counsel  and  client  had  ceased.     Carter  y.  Palmer    ....     145 

3.  Representation  by  person  as  to  credit  of  firm  in  which  he  is 

a  partner — Bepresentation  as  to  credit  ''of  another  person"  within 
Lord  Tenterden's  Act,  s.  6.     Devatix  v.  Steinkeller         ....     734 

4.  Undue  influence— Will — Gifts  to  spiritual  adviser,  who  also 

managed  testator's  temporal  affairs.    Middleton  v.  Sherburne     .  485 

(K>ODS,  SALE  OF.    See  Sale  of  Goods. 

HABEAS  COBPUS — Committal  by  justices  in  default  of  sureties- 
Affidavits  controverting  facts  deposed  to  not  admissible.   B.  v.  Dunn    631 

HIGHWAY— 1.  Bepair — Mandamus,  application  for  not  entertained. 
/?.  V.  Oxford  and  Witney  Turnpike  Trustees 591 

2.  Stopping  highway— Order  of  justices — Form  of  order — Words 

implying  that  order  made  independently  of  view.     R.  v.  Jones         .     661 

HOUSE  OF  LOBDS— Practice— Bespondents  having  different  defences 
— House  will  hear  two  counsel  for  one  on  the  whole  case,  and  two  for 
the  other  on  the  points  wherein  their  defences  differ.    Home  v.  Pringle      61 

HUSBAND  AND  WIFE— Dower— Settlement— Jointure  in  bar  of 
dower — Bar  to  claim  on  personal  estate  of  intestate  husband  under 
Statute  of  Distributions.     Gurly  v.  Gurly 170 

INFANT — 1.  Maintenance — Marriage  settlement — Property  settled 
to  separate  use  of  wife  with  remainder  to  children  —  Discretion  of 
trustees  as  to  maintenance — Father  able  to  maintain  children — Bight 
to  require  income  of  trust  funds  to  be  applied  to  maintenance.  Thompson 
V.  Griffin 309 

2.  Maintenance  by  mother  and  stepfather  of  infant— Pay- 
ment to  them  of  inadequate  sum  for  maintenance— Discovery  of  infeuit's 
right  to  increased  income — Becovery  of  arrears  of  expenditure  on 
maintenance.     Stopford  v.  Lord  Canterbury 329 

3.  Infant  plaintiff— Next  friend  related  to  defendant — Motion  for 

removal.     Bed  win  v.  Asprey 422 

4.  Motion  to  admit  plaintiff  to  sue  in  forma  pauperis  and  by 

next  friend — Counsel's  certificate.     Bryant  v.  Wayner  .         .        .     904 

INJUNCTION — I.  Court  will  not  interfere  upon  an  interlocutory 
application  to  prevent  enforcement  of  legal  right  without  putting  party 
applying  upon  terms.     Sanxter  v.  Foster 307 

2.  Covenant — Lessee  of  inn — Covenant  to  use  premises  as  inn — 

Jurisdiction  of  Court  to  restrain  person  from  discontinuing  to  use 
premises  as  an  inn.     Hooper  v.  Brodrick 326 

3.  Mines — Application  to  restrain  working — Houses  on  surface 

in  danger  of  collapse — Befusal  of  injunction  on  condition  that  defen- 
dant made  admissions  to  enable  plaintiff  to  bring  action.  Hilton  v. 
Enrl  Granville 297 

And  see  Copyright ;  Nuisance. 
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inrNKEEPEB— Covenant.    See  Injunction,  2. 

IKSUBANGE  (MARINE)— Insurable  interest— Bounty  allowed  by 
foreign  Government  to  fishing  boats  fulfilling  certain  conditions — 
Matter  of  expectation  only.    Devaux  y.  Steele 818 

INTEBNATIONAL  LAW.     See  Conflict  of  Laws. 

JUSTICES  —  1.  Mandamua  —  Appeal  —  Order  for  restitution  under 
Distress  for  Bent  Act,  1737.    H.  v.  Traill 688 

2.  Poor  rate— Allowance  of  rate— Duty  of  justices,  ministerial 

only,  since  6  &  7  Will.  IV.  c.  96.     li.  v.  Earl  of  Yarhorough        .        .     586 

And  see  Criminal  Law ;  Highway ;  Poor  Law,  3,  12. 

LANDLOBD  AND  TENANT— 1.  Breach  of  covenant  —  Plea  that 
lease  had  been  obtained  for  purpose  of  carrying  on  illegal  trade. 
Gaslight  and  Coke  Co.  v.  Turner .         .808 

2.  Quiet  enjoyment — ^Action  against  executors — Eviction — 

Evidence.     Fox  v.  Waters 524 

3.  Building  lease — Failure  to  build — Be-entry — Becovery  of 

rent — ^Apportionment  of  rent  —  Mesne  profits  —  Measure  of  damages. 
Oldershaw  v.  Holt z       .         .     624 

^- —  4.  ■'  Conditions    of  tenancy  —  Evidence  —  Tenant   holding 

according  to  conditions  in  writing  under  which  former  tenant  held — 
Oral  agreement  as  to  length  of  term.    Hey  v.  Moorhouse     .        .         .717 

5.  Determination  of  tenancy — Furnished  lodgings — Misconduct 

of  landlord — Justification  for  tenant's  immediate  departure  from  rooms 
— Bight 'to  recover  rent  for  remainder  of  agreed  tenancy.  Kirhmany, 
Jervis 881 

6.  Distress  for  Bent  Act,  1737,  s.  17 — ^Appeal  to  Judges  of  Assize 

— Order  for  restitution  of  premises  to  tenant — Mandamus  to  justices. 
R,  V.  Traill 688 

7.  Mining  lease — Bent — Payment  in  specie — Statute  of  Limita- 
tions.    Denys  v.  Shuckhurgh 446 

8.  Tenant  at  will — A  tenant  at  will  at  a  yearly  rent  is  a  tenant 

from  year  to  year.     Poj^e  v.  Garland 492 

And  see  TixtJirea  ;  Injunction,  2;  Mortgage,  1. 

LIBEL.     See  Defamation. 

LIEN — 1.  Goods  deposited  at  wharf — Sale  by  owner — Verbal  notice  of 
sale  and  payment  of  charges  to  wharfinger  —  Lien  for  subsequent 
charges.     Barry  v,  Longmore 654 

2.  For  costs.     See  Solicitor,  2. 

LIMITATIONS  (STATUTE  OF)— 1.  Debt— Death  of  creditor  in  India 
before  statute  began  to  run — Action  brought  in  Scotland  twenty- three 
years  after  creditor's  death,  but  within  six  years  of  grant  of  English 
administration.    Fergusson  v.  Fyffe 12 

2.  Landlord  and  tenant — Lease  of  mines  —  Bent — Payment  in 

specie— Statute  runs  from  time  of  receipt  of  produce.  Denys  y.  Shuck- 
burgh  446 

3.  Trover — In  trover  the  statute  runs  from  time  of  conversion, 

and  not  from  the  time  of  sale.     Denys  y,  Shuckhurgh    ....    446 

R.R. — VOL.  LIV.  58 
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LUNACY — 1.  Costs — Traverse  as  of  right,  notwithstcuading  delusions 
on  particular  point — Costs  of  traverse — ^Discretion  of  Lord  Chancellor. 
In  re  John  Bridge 315 

2.  Trustee — Mortgagee — Costs  of  obtaining  reconveyance 

where  trustee  of  unsound  mind.     See  Mortgage,  4  ;  Trust,  3. 

3.  Lunatic's  estate — Allowance   of   annuity  to  old  servant  of 

lunatic  on  retirement  through  ill-health.     In  re  Earl  of  Carysfort     .     215 

MALICIOUS  FBOSECUTION— Warrant— Befusal  to  give  evidence- 
Warrant  requiring  witness  to  appear  before  magistrate  and  give  bail 
for  appearance  at  Assizes.    Evans  y.  Bees 533 

MANDAMUS — 1.  Not  granted  to  enforce  general  law  of  land  if  action 
will  lie.    Ex  parte  Robins •    859 

2.  Parties — Mandamus  to  steward  to  accept  surrender  of  copy- 
holds— ^Lord  of  manor  a  necessary  party  to  rule.  R,  v.  Ijord  of  Manor  of 
Whitford 884 

And  see  Highway ;  Justices. 

MAJIBXAGE  —  Validity  —  Marriage  of  British  subjects  in  foreign 
country.     See  Conflict  of  Laws,  4. 

MABBIED  WOMAN — Separate  estate — The  general  engagements  of 
a  married  w6man  are  enforced  by  a  court  of  equity  against  her  separate 
estate.     Owens  v.  Dickenson 195 

MINE.    See  Injunction,  3  ;  Landlord  and  Tenant,  7. 


S — Deed — Misapprehension  of  rights — Mistake  in  fact — 
Equitable  relief— Delay  in  finding  out  miBtekke— Laches — Statute  of 
Limitations.     Denys  y.  Shuckhurgh  .         .  * 446 

A7id  see  Vendor  and  Purchaser,  2,  3. 

MOBTGAGE — 1.  Ejectment — Creation  of  tenancy — Reservation  of 
rent  not  corresponding  with  the  interest — Mortgagee's  rights  reserved 
in  mortgage — Bight  to  eject  mortgagor  without  notice  to  quit.  Doe  d. 
Garrod  v.  Olley 607 

2.  Equitable  mortgage— Advance  by  third  party  to  enable  pur- 
chaser to  complete  purchase — Deposit  of  conveyance  as  security — 
Purchaser  an  undischarged  bankrupt — Validity  of  mortgage.  Meux  y. 
Smith 416 

3.  Foreclosure- Pirst  mortgage  paid  off— Bight  of  second  mort- 
gagee to  file  bill  to  have  legal  estate  conveyed  to  him  without  praying 
foreclosure.     Orugeon  v.  Oerrard 454 

4.  Beconveyance— Mortgagee  of  unsound  mind — Costs  of  pro- 
ceedings to  obtain  reconveyance.     //}  re  Marrow         .        .        .        .251 

5.  Share  in  mine — Mortgage  by  one  tenant  in  common — Bill  for 

account  against  mortgagor  and  co-tenants  in  common.    Beniley  y.  Bates 

465 

NEGLIGENCE — Negligence  of  servant— Liability  of  master— Licensed 
drover  employed  to  drive  bullock — Damage  by  bullock  through  negli- 
gence of  boy  employed  by  drover — Liability  of  owner  of  bullock. 
Milligan  y.  Wedge 677 

And  see  Executor  and  Administrator,  3  ;  Solicitor,  3  ;  Trust,  1. 

NUISANCE  —  Acquiescence  —  Estoppel  —  Becovery  of  damages  — 
Injunction.     Williams  y.  Earl  of  Jersey   .......     219 

PABLIAMENT— Peer— Writ  of  summons— Dignity  descendible  to 
heirs  general— Evidence  of  writ.     Hastings  Peerage      ....       72 
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PABTNEB8HIP— 1.  Account —Mining  partnership— Whether  neces- 
sary to  pray  for  dissolution  as  well  as  account.    Bentky  y.  Bates    '  .    465 

And  see  Dent/a  v.  Shuckhurgk 446 

-^—  2.  Liability  of  partner — Bond  given  by  firm  to  secure  advances 
by  bank — Charge  on  estate  of  partner  A.  as  security — Death  of  A. — 
Continuance  of  dealings  with  bank  by  surviving  partners— Subsequent 
payments  to  bank  equal  amount  due  from  firm  at  A.'s  death — Release 
of  separate  liability  of  A.     Bank  of  Scotland  y.  Christie       ...      43 

3. Market — Share  not  taken  up — Person  advancing  money 

to  concern  during  course  of  erection.     Howell  y,  Brodie     .        .         .711 

PATENT—  1*  Licence  to  work — Agreement — Compromise  of  pending 
suits — Specific  performance — Benial  of  validity  of  process  by  licensee — 
Estoppel.     Baird  y.  Neilaon 159 

— —  2.  Validity  —  Agreement  with  licensee  —  Licensee  disputing 
validity  of  patent — Estoppel.    Baird  y,  Neilson 159 

3.  Scottish   patent  —  Novelty  —  Necessity    of    novelty   in 

England  as  well  as  in  Scotland — Evidence  of  previous  use  in  England 
admissible.     Brown  y.  Annandale 88 

And  see  Roebuck  y.  Stirling 95,  n. 

PEERAGE  —  Claim  to— Evidence  —  Writ  of  summons  —  Parliament 
rolls — Lapse  of  time — Presumption  from  long  omission  to  assert  claim 
— Rebuttal.     Hastings  Peerage 27 

PLEADING.     See  Practice,  11. 

POOR  LAW— 1.  Burial  of  pauper— Liability  of  parish  to  bury  pauper 
not  dying  in  poor  house.    R,  y.  Stewart 693 

2.  Parish    officer  —  Misapplication    of    funds  —  Information  — 

Necessity  of  stating  that  money  misapplied  ''wilfully" — Poor  Law 
Amendment  Act,  1834,  s.  97.     Carpenter  y.  Mason       ....     651 

3.  Parish  property — Person  in  occupation  for  20  years — Payment 

of  rent  for  last  three  years — Ejectment  under  magistrate's  warrant — 
Reinstatement  in  possession  —  Subsequent  attempt  to  exclude  by 
justice's  warrant  under  69  Geo.  m.  c.  12,  s.  24.  R.  y.  J  J.  of  Middlesex    900 

4. Workhouse,  conveyance  of— Legal  estate— Construction  of 

the  Union  and  Parish  Property  Act,  1835.    Doe  d.  Norton  y.  Webster  .     597 

6.  Poor  rate — Property  rateable — Cemetery — Company — Exclusive 

right  of  burial  in  parts  of  cemetery  sold  by  company — Whether  company 
are  rateable  in  respect  of  parts  sold.  R.  y.  St.  Mary  Abbots^ 
Kensington 705 

6. School— Charity.    R.  y.  Sterry        ....     546 

7. Allowance  of  rate — Duty  of  justices,  ministerial  only 

since  6  &  7  Will.  IV.  c.  96.     R.  y.  Earl  of  Yarborough         .        .         .586 

8. Principle  of  assessment  —  Tithes,   composition  on. 

R.  y.  Capel 580 

9. Valuation  —  RefUsal    of   justices   to    allow   rate  — 

Mandamus,     R,  y.  Earl  of  Yarborough 586 

10. Lease  of  mines — Ore  payable  to  lessor  by  lessee 

under  terms  of  lease — Whether  lessor  rateable  in  respect  of  ore.  R.  y. 
Todd 701 

-^  11. Publication — Notice  afflixed  to  door  of  parish  church. 

R,  y.  Marriott 698 

12.  Distress — Mandamus  to  justices— Legality  of  rate.     R, 

y.  Marriott 698 
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POWEB— 1.  Execution — Death  of  some  members  of  class  over  whom 
power  extends— Appointment  to  survivors.    Bicketls  v.  Lo/tm  .        .     508 

2.  Two  funds —Appointment  of  excessive  stun — Hotchpot — 

Apportionment.     Warde  v.  Firmin 354 

3. Power   to  appoint  to  any  one  or  more  of  appointor's 

children — Appointment  to  daughter  with  limitation  over  to  grandchild. 
Doe  d.  Nichohon  v.  Welford 537 

4. Power  of  leasing — Lease  of  part  of  estate  with  right  of 

shooting  over  whole.     Dayrell  v.  Hoare 565 

PBAGTICE — 1.  Costs— Appeal— A  court  of  appeal  will* not  entertain 
an  appeal  for  costs  alone.     Home  v.  PringU 57 

2.  Interest — Direction  to  raise  costs  out  of  estate.    Att.-Oen, 

V.  Nethercote 422 

3.  Pauper — Suit  in  forma  pauperis — ^Right  of  pauper  plaintiff 

to  costs  from  commencement  of  action,  although  oxily  admitted  to  sue 
in  that  character  during  progress  of  cause.     Morgan  y.  Eaatwick      .     856 

-^—  4.  Security  for  costs — Insolvent  plaintiff— Action  of  tort 

brought  by  pauper — Lcisolvency  and  discharge  after  commencement  of 
action — Motion  to  compel  assignees  to  give  security  for  costs.  Andrews 
V.  Marris 887 

6. Plaintiff  a  naval  officer  and  holder  of  public  office 

in  British  colony.     Everiny  y.  Chiffenden 855 

6.  Taxation — Costs   of  taxation  —  Sum  beyond  one-sixth 

taken  off  immaterial  in  determining  liability  of  solicitor.  Stviubum  y. 
HeunU        .         .         .- 851 

7. Application  to  add  sums  to  bill  of  costs  after 

taxation.     Smnhum  y.  Hewitt 851 

8.  Stay  of  proceedings — New  trial — Non-payment  of  costs 

of  former  proceedings.     Camahy  v.  Wdhy 852 

9.  Costs  of  the  day — Stay  of  plaintiff's  proceedings  until 

payment.     Qihbs  y.  Gale  .      • 854 

10.  Proceedings  brought  by  assignee  in  name  of  bankrupt 

—  Stay  until  assignee  should  give  security  for  costs.    Elliot  y.  Kendrick 

630 

11.  Pleading — Non  assumpsit ^  ]^le&  ot — Evidence.    Bracey  y.  Carter, 

575 ;  8ymes  v.  Nipper 678 

12.  Motion  to  sue  in  forma  pauperis  and  by  next  friend — Counsel's 

certificate.     Bryant  y.  Wagner 904 

And  see  Discovery ;  House  of  Lords. 

PRINCIPAL  AND  SUBET Y— 1 .  Bond— Guaranty  of  agent's  fidelity 
— Construction — General  clauise  in  obligatory  part  of  bond  construed  by 
reference  to  prior  clauses  specifying  extent  of  agency.  Napier  &  Co,  y. 
Bruce 103 

2.  Contribution  among  co-sureties — Guaranty  of  one  sum 

of  money  by  several  sureties  and  by  separate  instruments — ^Payment  of 
more  than  equal  share  by  one  surety.    Pendlebury  y.  Walker     .        .499 

BATE — Highway  rate — Demand  by  one  of  two  stirveyors.  Morrell  y. 
Martin 829 

And  see  Poor  Law,  6 — 12. 
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3r  wbom  SAIjE   OF   GOOBS  —  Delivery  —  Removal  by  buyer  to  warehouse 

.  >M)S  belonging  to  third  party — Understanding  that  goods  not  removed  from 

w^arehouse  till  paid  for.    Dodshy  y.  Varley 652 

^^  And  8ee  Bankruptcy,  1. 

poifltor'i  SEdTTESTBATION.     See  Ecclesiastical  Law,  1. 

.  53'               SET-OFF  ^Equitable — Cross  demands  between  parties — Principles  on 
which  court  of  equity  acts.     Clark  v.  Cort 256 

'^^   .^-  And  see  Rawson  v.  Samuel 259 

SETTLEMENT  (MABBIAGE) -1 .  Children  —  Maintenance  —  Hain- 

>ntertaiB  tenance  to  take  effect  after  the  death  of  both  parents — Death  of  mother 

ji  — Cesser  of  father's  life  estate  in  moiety  of  funds   on   his    second 

marriage.     Kekewich  v.  Langston 370 

.  4-2  2. Income  of  trust  funds — Maintenance  of  children — 

.   .-  Discretion  of  trustees.     See  Infant,  1. 

fplautiff 

ed  to  88^  3.  Ward  of  Court  —  Marriage  without  consent  —  Contempt  of 

^    .  "^^  husband — Direction  to  settle  wife's  fortune  to  exclude  any  interest  in 

.  husband.    Kent  v.  Burgess 402 

n  of  t«^  ^ 

ceioes^ »  4.  Wife's  property— Husband  to  have  wife's  money  for  his  own 

ju'iV  '  use — Wife's  reversionary  interest  in  trust  fund  not  brought  into  settle- 

>*>!  ment— Cov^enant  by  husband  to  pay  sum  to  trustees  of  settlement — 

Proviso  that  husband's  debts  should  have  preference  over  covenant — 

l,]jc  oiB<f.  Bankruptcy  and  death  of  husband  before  payment  of   wife's  share 

.  ^  of  reversion — Husband's  assignees,  whether  entitled  to  receive  share 

.^1.         without  performing  covenant.     Corabie  y.  Free 206 

^"^'^'']^  SETTLEMENT   (VOLTJNTABY)  —  Settlement   by  fSather  upon   his 

children  —  Copyholds  —  Surrender,  settlement  not  enforceable  unless 

*-  gfter         completed  by.    Jefferys  v.  Jefferys 249 

•  '  SHELLEY'S  CASE— Bule  in.     Doe  d.  Nicholson  v.  Wel/ord  .     537 

t  of  CO*** 

^     .  ^'  SHIP  AND  SHIPPING— 1.  Charter-party— Bight  to  employ  ship  on 

intermediate  voyage  and  to  load  cargo  for  port  other  than  home  port  of 

inP  ^^         discharge.     Cockburn  v.  Wright 771 

2.  Fishing  boat — Foreign  bounty  —  Compliance  with  specified 

l)ajikrflp!  conditions.     Devaux  v.  Steele 818 

^'       0i  3.  Master's  lien  for  disbursements.     Lister  v.  Payn  394 

y  T.  ^'^^..\  4.  Mortgage — Priority— Sale  of  ship — Master's  lien  on  proceeds — 

•  '^''  Injunction.     Lister  v.  Payn 394 

00008^^  SOLICITOB— 1.  Costs — Trustee  acting  as  solicitor  in  suit  relating  to 
trust  property — Party  in  one  suit  but  not  in  others — Bight  to  costs. 
Fraser  v.  Palmer 507 


iiei*v  2.  Lien  for  costs — ^Lien  equivalent  to  contract  —  Payment 

^  bf         into  Court  by  client — Probable  loss  to  plaintiff  by  reason  of  documents 
^^^''^.Ci^'         being  retained  by  splicitor — Order  of  Court.     Richards  y ,  Plaiel         .     216 

3,  Negligence  —  Conduct  of  suit  —  Previous  steps  in  suit 

^^          useless  through  act  of  negligence — No  right  to  recover  for  any  part  of 
^^^ntrf         work  done — Non  assumpsit ,  evidence  on  plea  of.    Bracey  v.  Carter,  675; 
*y^^  {^  Symes  v.  Nipper 578 

4.  Clerk  to  solicitor— Authority  to  bind  employer  and  his 

^[^;  client.     See  Arbitration,  6. 

And  see  Huntley  v.  Bulwer 747 


5** 
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SPECIFIG  FEBFOBMANCE.     See  Vendor  and  Furchaser,  8—10. 

STATUTE — Direction  that  recognizances  be  entered  into  "  forthwith  '^ 
after  notice  of  appeal — Implied  meaning  of  *'  within  a  reasonable  time." 
E,  V.  Juatices  of  Worcester ,     902 

TENANT  IN  COMMON— There  is  no  ouster  between  tenants  in 
common  in  possession — If  one  takes  more  than  his  share  of  the  rents 
the  only  remedy  is  account.     Denye  y.  Shuckhurgh        ....     44G 

And  see  Mortgage,  5. 

TITHES — ^Assessment  to  poor  rate.    See  Foor  Law,  8. 

TBESFASS — 1.  Damage  feasant — Justification — Fleading — Beplication. 
Field  V.  Adames 657 

2.  Mesne  profits — Defendant  not  actually  in  possession  during 

time  of  trespass — Fremises  let  by  defendant  to  under-tenant.     Doe  v. 
Harlow        ............         .     523 

TBOVEB  AND  CONVEBSION — ^Action  against  executor— Watch  in 
possession  of  testatrix  more  than  six  months  before  her  death — Demand 
and  refusal  within  six  months  of  testatrix's  death.    Richmond  y.  Nichohon 

845 

* 

TBUST — 1.  Breach  of  trust — Appointment  of  co-trustee  as  agent  to 
manage  trust  estate — Loss  through  failure  of  agent  —  Liability  of 
co-trustees — Negligence.     Home  v.  Pringle 57 

2.  Bankruptcy  of  trustee — Money  lent  to  trustee  upon  bond 

— Bight  of  beneficiaries  to  follow  money  in  hands  of  trustee.    Bnckeridge 
y.  Olasse 241 

3.  Mortgage — Beconveyance — Trustee  of  unsound  mind — Denial 

of  ijisanity  by  trustee — Bemoval — Jurisdiction  of  Court  under  Trustee 
Acts.     In  re  M.  Walker 253 

4.  Solicitor-trustee— Bight  to  costs.     See  Solicitor,  1. 

UNDUE  INFLUENCE.     See  Fraud  and  Misrepresentation,  4. 

UNFAIB  COMPETITION.     See  Copyright,  3. 

VENDOB  AND  FUBCHASEB  —  1 .  Contract  —  Statute  of  Frauds  — 
Agreement  in  writing— Signature — Memorandum  written  by  vendor  in 
third  person — Vendor's  name  appearing  in  body  of  memorandum. 
Bleakley  v.  Smith 342 


2.  Mistake  —  Conveyance  of  house  "with  the  appurtenances" 

— Adjoining  garden — ^Extrinsic  evidence,  not  admitted  to  show  that 
garden  expressly  excepted  in  conditions  of  sale.  Doe  d.  Norton  y. 
Webster 597 

3. Particulars  and  conditions  of  sale — Misrepresentation — 


Manor — Error  as  to  nature  of  fines  payable  to  lord — Amount  of  actual 
receipts  from  fines  in  excess  of  that  stated  in  particulcurs— Specific 
performance — Compensation.     White  v.  Cuddon 176 

4.  Conditions  of  sale  —  Title  —  Time,  whether   of   essence  of 


contract — Time  within  which  title  to  be  deduced.     Sansom  y.  Rhodes    115 

5. Furchase-money,  non-payment  of— Stipulation  as  to  time 

of  payment — Provision  for  re -sale — Possession  retained  by  purchaser — 
Waiver  of  condition.     Ex  parte  Oardnsr 504 

^ 6.  Purchase  by  undischarged  bankrupt — Deposit  of  conveyance 

with  third  party  as  security  for  advance  of  part  of  purchase-money — 
Validity  of  mortgage.    Meuxy.  Smith 416 


rr»».ii:^^ 
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VENBOB  ANB  PUBCH  ASEK—7.  Sale  of  leaseholds— Onevous  cove- 
nants— Buty  of  purchaser  to  inquire  into  covenants  in  original  lease. 
Fape  V.  Garland 492 

8.  Specific  performance — Specific  performance  may  be  enforced 

of  a  written  contract  for  the  sale  of  land  with  a  parol  variation  in 
favour  of  the  defendant.     London  and  Birmingham  By,  Co.  v.  Winter    201 

9. Title  —  Trustees  —  Power   of  sale  —  Sale  by  survivors  — 

Receipt  clause.    Jonea  y.  Price 435 

10. Objection  to — Specific  performance — Land  comprised  in 

creditor's  deed  executed  five  years  before  sale — Possible  act  of  bank- 
ruptcy.    Cattell  V.  Corrall 483 

WABBANT.    See  Malicious  Prosecution. 

w ILL—I.  Annuity — Legacy  duty.    Harris  v.  Burton     .        .        .     343 

2.  Charge  of  debts — Married  woman— Separate  estate— Power — 

Will  made  in  pursuance  of  power  charging  debts  on  real  estate.  Owens 
y.  Dickenson       ............     195 

3. Legacies  and  debts  charged  on  realty — Exoneration  of 

personal  estate.    Jones  y.  Bruce 347 

j-^ii*^  ^'  Bevise — Gift  to   grandson  at  31 — Birection  to  make  a  strict 

;:  -  IS^'  entail — Bevise  over  on  ^^  failure  of  issue  " — Estate  tail  or  estate  for  life. 

Graves  y.  Hicks 425 

-ste*  -?^  ^  •  5. Bevise  to  M.  B.  for  life,  remainder  to  "  her  three  daughters, 

j^^r.   '  M.y  E.,  and  A." — M.  B.  having  two  legitimate  daughters,  *'M.  and 

A.,  and  one  illegitimate    daughter  E." — Extrinsic  evidence  to  show 

^  «^  that  M.  B.  formerly  had  legitimate  daughter  named  E.,  whose  death 

i  ^'"m^,  was  unknown  to  testator.     Doe  d.  Thomas  y.  Beynon     ....     592 

6. Bevise  to  "  John  A.  the  grandson  of  T.  A." — Two  persons 

named  John  A.  both  being  grandsons  of  T.  A. — Parol  evidence  of 
declarations  of  testator.    Doe  d,  Allen  v,  Allen 603 

..-. i  7. Bevise    of   **rest    of    my   property"  to    executors    for 

testator's  daughter  and  her  children  after  her  decease — Power  to  settle 
freeholds  upon  daughter  for  life  with  remainder  to  her  children  and 
their  heirs.     Knocker  y.  Bunbury 803 

,vvT«^*'  8. Mansion  and  lands  situate  in  K.  B.  and  P.— Bevise  of 

'J'-s^itC^           messuage  and  lands  *^  situate  at  K.  aforesaid  " — Held  not  to  pass  land 
^''[*"    .  situate  in  B.  and  P.     Pogson  v.  Thomas 812 

-<es*2«?  9. : Nor  did  the  lands  pass  under  a   general    residuary 

^^^fit^  bequest  of  ^^all  the  residue  of  my  estate  and  eflfects  wheresoever  and 

'^:    S  "  ..  whatsoever."    Ibid, 

10.  ^'Eldest   or    only   son"  —  Second  son    at   testator's    death 

.^■j,'sf^.           subsequently  becoming  eldest  son — Character  ascertained  at  period  of 
'*^nfi«^  vestine.     Adams  y.  Bush '.         .     759 

sXi"^^'  11.  << Issue"  construed  as '< children."     Pruen  y,  Osborne      .     338 

^  d  12.  Gift  to  daughter  **  for  the  use  of  herself  and  children  "—Held 

^    r             a  gift  to  daughter  for  life  with  remainder  to  her  children.     French  v. 
.-     "  French 368 

^gftP^^  And  see  Bain  y.  Lescher .         .         .     408 

P^    .  -'"'  13.  Legacy — ^Vesting — Gift  ofstock  to  trustees  to  accumulate  until 

legatee  attained  25 — Legatee  a  minor  at  jtestator's  death — Immediate 

^nx^p^  vested  interest — Order  to  transfer  stock  to  legatee  at  21.     Saunders  y, 

j;.jjia»<  Vautier .286 
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WILL — 14.  **  Beady  money  " — ^What  passes  under  tliat  term.    Fryer  v. 
Hanken .  .32^ 

15.  Residue  —  Gift  to  daughter  for  her  separate  use  and  hei 

children— Whether  daughter  and  children  taking  cub  joint  tenants,     h 
Witte  V.  De  WHie 3J^ 

16.  Gift  to  executor — Executor  dying  without  proving  will 

Griffiths  V.  Pruen -  ,     'Mi 

17.  Gift  to  several  classes — Some  beneficiaries  members  oi 

two  classes — ^Whether  entitled  to  more  than  one  share.    I*ruen  v.  Oshjrm 

33i 

18.  Gift  of  residue  in  certain  proportions  axnong^  certar 

classes  of  persons — Costs,    apportionment    of— Costs   of    all    perso' 
establishing  claims  payable  indiscriminately  out  of  wliole   resid^. 
Shuttleworth  v.  Hoivarth .    » 

19.  Trust  for  children — Maintenance — Surplus  income  : 

applied  to  maintenance — Devolution  of  stirplus  on  death  of  survivor  u£ 
children.    Beevor  v.  Partridge .     3^1 

20. Gift  to  **  children  of  L.  D.,  to  wit,  J".  B.,  E.  !>.,  and 

A.  B." — Whether  gift  to  a  class  or  to  children  individually.     Bain  v. 
LescJier .     -Kfe 

21.  Trust    for    sale — Power  of   sale — Power    to  trustees    "and 

their  respective  heirs  and  assigns" — Death  of  one  trustee — Sale  by 
suryivors — Receipt  clause — Charge  of  debts.    Joties  v.  Price      .         .     43j 

22.  Power  of  sale — Implied  power.    Forbes  v.  Peacock     .     343 

23.  Undue    influence — ^Beneficiary  spiritual    adviser  managing 

testator's  temporal  affairs — Presumption.    MicUlleton  v.  Sherhurtie     .    48o 

WOBBS — '<  Appurtenances."    See  Vendor  and  Purchaser,  2. 

"Forthwith."     iSec  Statute. 

-^  "  Issue."     See  Will,  11. 

<' Beady  money."    See  Will,  14. 
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